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NOTE  A5  TO  ABBREVIATIONS  USED  IN  THE  CUMULATIVE 

REFERENCES  IN  THIS  WORK. 

,        L.  is  affixed  to  all  cases  from  the  U.  S.  Reports,  and  refers 
to  the  so-called  Lawyer's  Edition  of  the  U.  S.  Reports,  the 
figures  indicating  the  book  and  page  of  that  edition. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of 
F.  C.  the  U.  S.  Circuit  and  District  Courts,  refers  to  the  series 

of  repriDits  "  Federal  Cases,"  and  gives,  as  the  publishers 
of  that  series  do,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  a  case  contained  in  the 
Fed.  Cas.    series  of  Federal  Cases  is  not  reported  in  the  reg- 
ular series  of  U.  S.,  C.  C,  and  D.  C.  Reports,  and 
the  citation  of  such  cases  is  to  the  volume  and  page  of  Fed. 
Cas.,  not  to  the  number  of  the  case. 

Fed.  Fed.  or  Fed.  Rep.  refers  to  the  well-known  Fed- 

Fed.  Rep.    eral  Reporter. 

Those  who  have  the  Lawyers'  Reports  Annotated  will 
readily  recognize  the  abbreviation  L.  R.  A. 

Lawyers  who  have,  and  those  who  are  in  the 
Am.  Dec.  habit  of  using,  the  American  Series  of  Selected 
Am.  Rep.  and  Annotated  Cases  do  not  need  to  be  told 
Am.  St.  Rep.  that  the  American  Decisions,  American  Reports, 

and  American  State  Reports  are  represented  by 
the  abbreviations  Am.  Dec,  Am.  Rep.,  and  Am.  St.  Rep. 

The  Pennsylvania  State  Reports  and  the  New  Jer- 
Pa.  St.  ggy  Reports,  both  law  and  equity,  are  designated  by 
j^*  J*  g"  the  number  of  the  series,  not  by  the  names  of  the 
N.'  C.  reporters,  while  the    North  Carolina  Reports  are 

cited  under  the  reporters'  names  and  numbers,  in 
spite  of  the  rule  recently  adopted  by  the  Supreme  Court  of 
that  State,  because  we  know  of  no  set  in  existence  which  is 
numbered  from  1  to  123  of  N.  C.  Reports. 

Atl.        The  reporters  of  the  National  Reporter  System  are 

Fac.       designated  as  Atl.,  Atlantic;    Pac,   Pacific;    N.  E., 

N*  E.      North  Eastern  ;  N.  W.,  North  Western  ;  So.,  South- 

N  W 

g*«  *     em  ;   S.  E.,  South  Eastern;   S.  W.,  South  Western; 

5.  ^^     and  S.  Ct.,  Supreme  Court  Reporter. 

So.  We  think  that  in  all  other  respects  our  abbreviations 
o.  VI.  ^Yl  be  clear  and  familiar  to  all  who  are  accustomed 
to  the  use  of  law  reports. 
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XVII  WALLACE. 


17  WalL  1-9,  21  L.  587,  CORDOVA  y.  HOOD. 

Vendor  and  purchaaer. —  A  vendor  of  land  by  ahRolnte  deed,  has 
an  eqnitable  lien  for  unpaid  purchase  money,  though  tlie  considera- 
tion be  expressed  as  paid,  unless  it  is  waived;  so  there  is  a  lien 
even  as  against  a  second  purchaser,  where  the  first  deed  states  the 
price  as  yet  "  to  be  paid,"  p.  5. 

Cited  -with  approval  in  Brisco  v.  Minah,  etc.,  Co.,  82  Fed.  054, 
collecting  cases,  grantors  jointly  have  a  lien,  where  sum  is  payable 
to  them  jointly;  Joiner  y.  Perkins,  50  Tex.  303,  lien  arises  by  law 
independently  of  agreement;  Cowles  v.  Pollard,  51  Ala.  440,  allow- 
ing lien  on  land  sold  to  a  feme  covert,  though  mortgage  given  was 
void.  See  extensive  note,  4  Am.  St  Rep.  704.  Cited,  arguendo,  in 
Seymour  v.  Slide,  etc..  Mines,  42  Fed.  636,  and  Brisco  y.  Minah,  etc., 
Co.,  82  Fed.  056,  collecting  cases,  and  Electric-Light  Co.  v.  Gas  Co., 
90  Tenn.  376,  42  S.  W.  20,  collecting  cases,  all  holding  that  the  bur- 
den is  on  tlie  party  claiming  that  the  lien  is  waived. 

Vendor  and  purchaser. —  Vendor's  lien  will  be  enforced  in  equity 
against  the  vendee  and  all  under  him,  except  bona  fide  purchasers 
without  notice,  p.  5. 

Vendor  and  purchaaer. —  Vendor's  lien  is  not  affected  by  vendor's 
taking  any  instrument  involving  merely  the  personal  liability  of  the 
vendee,  p.  6. 

Vendor  and  purchaser. —  Vendor's  lien  is  presumptively  waived 
where  vendor  takes  the  note  or  bond  of  the  vendee  with  a  surety, 
but  this  may  be  rebutted,  p.  6. 

Cited  with  approval  in  Slide,  etc..  Mines  v.  Seymour,  153  XJ.  S. 
517,  38  L.  805,  14  S.  Ct.  844,  holding  that  lien  was  not  waived  where 
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mine  sold  to  corporation  and  its  shares  pledged  as  security;  Wood- 
all  T.  KeU7,  85  Ala.  373,  7  Am.  St  Rep.  61,  5  So.  1G6,  holding  herein 
no  waiver  by  oral  understanding;  Electric-Light  Ck>.  v.  Gas  Ck>.,  99 
Tenn.  376,  42  S.  W.  20,  collecting  cases,  and  Richardson  t.  Green, 
46  Ark.  270,  collecting  cases,  the  burden  of  showing  such  was  not 
the  intention  is  on  the  vendor;  Kendriclc  v.  Eggleston,  56  Iowa,  131, 
41  Am.  Rep.  92,  8  N.  W.  787,  reviewing  cases,  lien  waived,  though 
security  is  worthless. 

Lien. —  Waiver  is  a  thing  of  intention  as  well  as  of  action,  p.  7. 

Cited  with  approval  in  Kirwood  v.  Hoxie,  95  Mich.  66,  35  Am. 
St  Rep.  552,  54  N.  W.  721,  collecting  cases,  holding  there  was  a 
mechanic's  lien;  Irvin  v.  Gardner,  50  Tex.  54,  waiver  must  be  as- 
certained from  the  circumstances. 

Vendor  and  pulrchaser  —  Notice. —  Means  of  knowledge,  with  the 
duty  of  using  them,  are  in  equity  equivalent  to  Imowledge  itself; 
so,  where  deed  to  one's  grantor  states  the  consideration  **tc  ^" 
paid,  he  takes  subject  to  lien  for  unpaid  portion,  p.  8. 

Cited  with  approval  in  Van  Gunden  v.  Virginia,  etc.,  Iron  Co., 
52  Fed.  850,  8  U.  S.  App.  229,  collecting  cases,  where  vendor  Is  not 
in  possession,  and  only  conveys  what  his  ancestor  possessed,  vendee 
is  not  innocent;  Jonathan  Mills,  etc.,  Co.  v.  Whitehurst  72  Fed.  501, 
37  U.  S.  App.  6G4,  where  recitals  in  patent  indicate  a  possible  out- 
standing interest,  vendee  is  chargeable;  Singer  v.  Scheible,  109  Ind. 
583,  10  N.  E.  620,  collecting  cases,  a  recital  that  a  deed  is  pursuant 
to  a  Judgment,  gives  notice  of  all  equities  therein;  Peters  v.  Cle- 
ments, 46  Tex.  123,  vendee  bound  by  recitals  in  deed  and  the  equities 
apparent  in  line  of  title;  Robertson  v.  Guerin,  50  Tex.  323,  collect- 
ing cases,  where  an  unrecorded  deed  in  chain,  shows  price  unpaid, 
a  grantee  is  charged  with  notice;  Gaston  v.  Dasfaiell,  55  Tex.  517, 
collecting  cases,  one  not  examining  deed  or  will  through  which  he 
claims,  is  charged  with  notice;  Jenkins  v.  Adams,  71  Tex.  5,  8  S.  W. 
604,  a  grantee  is  bound  by  knowledge  of  what  records  show;  Long 
V.  Weller,  29  Gratt  354,  held  to  have  knowledge  of  boundaries,  all 
papers  being  accessible  at  a  judicial  sale;  Justis  v.  English,  30  Gratt 
576,  holding  a  purchaser  affected  with  notice  of  trust,  pointed  to 
by  deed;  Woods  v.  Krebbs,  30  Gratt  715,  a  deed  referring  to  decree, 
gives  notice  of  all  therein  contained;  Thelton  v.  Ficklin,  32  Gratt. 
749,  holding  that  vendee  took  land  with  notice  that  it  was  affected 
by  partnership  equities;  Lamar  v.  Hale,  79  Va.  160,  vendee  of  land 
of  mining  partnership,  takes  notices  of  its  peculiarities;  Wissler  v. 
Craig,  80  Va.  32,  a  vendee  at  judicial  sale  takes  notice  of  recorded 
trust  deed;  Efflnger  v.  Hall,  81  Va.  106,  and  Davis  v.  Tebbs,  81  Va. 
604,  both  holding  a  vendee  takes  notice  of  everything  referred  to  in 
his  claim  of  title,  as  a  will.  Cited,  arguendo,  in  The  John  T.  Moore, 
3  Woods,  66,  F.  C.  7.430,  collecting  cases,  one  with  actual  notice  of 
a  prior  unrecorded  mortgage,  is  subordinate  thereto.  See  note,  45 
^m.  Rep.  188. 
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Vendor  and  purchaser. —  In  order  to  ascertain  if  consideration  has 
been  paid,  inquiry  should  be  made  of  vendor,  and  if  merely  made 
of  vendee,  wlU  not  relieve  party  from  vendor's  lien,  p.  8. 

Vendor  and  purchaser. —  Vendor's  lien  Is  not  affected  by  giving 
a  new  note  for  an  old  one,  p.  8. 

Cited  with  approval  in  Kirkwood  v.  Hoxie,  95  Mich.  66,  35  Am. 
St.  Bep.  552,  54  N.  W.  721,  collecting  cases,  mechanic's  lien  not 
iost  by  personal  Judgment;  Robertson  v.  Guerin,  50  Tex.  323,  new 
note  to  third  party  does  not  affect  lien;  arguendo,  in  Flanagan  v. 
Gushman,  4S  Tex.  245,  holding  the  lien  passes  with  the  assignment 
of  the  debt. 

Payment. —  Giving  a  new  note  is  not  payment  of  a  debt;  it  is 
only  a  change  of  the  evidence,  p.  8. 

Vendor  and  purchaser. —  Many  cases  hold  that  where  a  pur- 
chase-mon^y  note  is  assigned,  the  lien  does  not  pass  to  the  assignee, 
but  the  rule  is  otherwise  In  Texas,  p.  9. 

Cited  with  approval  in  Flanagan  v.  Cushman,  48  Tex.  244,  245, 
the  transfer  of  the  debt  carries  the  lien.  Cited,  arguendo,  in  Rice 
T.  Rice,  36  Fed.  861,  collecting  cases,  to  show  the  United  States 
courts  will  not  enforce  a  lien  unless  recognized  by  the  State  where 
land  is  situated.  Cited  obiter  in  Attaway  v.  Carter,  1  Posey,  76, 
holding  assignee  of  note,  without  notice  of  waiver,  takes  no  lien 
where  it  is  waived,  unless  reserved  in  the  deed;  Dean  v.  Hudson,  1 
Posey,  370,  holding  lien  passes  with  note. 

17  WalL  0-14,  21  L.  559,  UNITED  STATES  v.  HICKEY. 

Courts. —  Where  claimant  does  not  appeal  from  Court  of  Claims, 
claims  which  have  been  rejected  will  not  be  examined  on  appeal  by 
United  States  from  the  allowed  claims,  p.  13. 

Approved  in  United  States  v.  Ewing,  140  U.  S.  150,  35  L.  391.  11 
S.  Ct  746,  and  United  States  v.  Perry,  50  Fed.  749,  4  U.  S.  App.  386, 
refusing  to  consider  disallowed  claims. 

I«andlord  and  tenant. —  Where  rights  of  a  lessee  are  given  to 
another,  it  cannot  be  an  assignment  where  the  terms  are  different 
from  those  with  original  lessor,  p.  13. 

Approved  in  St  Joseph,  etc.,  R.  R.  v.  St.  Louis,  etc.,  Ry.,  135  Mo. 
191,  36  S.  W.  606,  33  L.  R,  A.  612,  reviewing  cases,  distinguishing 
between  assignments  and  sub-leases. 

Iiandlord  and, tenant. —  Where  the  United  States  has  sublet  and 
then  assigned  all  its  claims  in  a  lease  to  another,  it  can  recover 
nothing  Itself,  even  rents  already  due,  from  the  sub-lessee,  and  can- 
not set  it  off  as  counterclaim,  p.  14. 
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DlBtinguished  in  Love  r.  Van  Every,  18  Mo.  App.  204,  holding 
an  assignment  of  a  continuing  contract,  does  not,  of  itself,  transfer 
a  right  of  action  of  previous  breach. 

17  Wall.  14-18,  21  L.  696,  MARIN  v.  LALLEY. 

Appeal  and  error. —  The  issue  of  executory  process  on  a  mortgage 
is  in  substance  a  decree  of  foreclosure  and  sale,  and  is  a  final  ap- 
pealable decree,  especially  when  opposition  is  made  and  overruled, 
pp.  17,  18. 

Cited  with  approval  in  Fleitas  v.  Richardson,  147  TJ.  S.  545,  37 
L.  275,  13  S.  Gt.  432,  collecting  cases.  Boatman's  Bank  v.  Wagens- 
pack,  4  Woods,  133,  12  Fed.  69,  and  Marchand  v.  Sobral,  24  Fed. 
316,  all  holding  that  proceedings  under  the  same  statute  are  equita- 
ble. Cited,  arguendo,  in  Idaho,  etc.,  Land  Co.  v.  Bradbury,  132 
U.  S.  515,  33  L.  437,  10  S.  Ct.  179.  collecting  cases,  holding  fore- 
closure of  mechanic's  lien,  a  suit  in  equity. 

Distinguished  in  Fleitas  v.  Richardson,  147  U.  S.  548,  37  L.  276, 
13  S.  Ct.  433,  disallowing  appeal  where  defendant  was  not  served. 

Appeal  and  error. —  Decree  of  foreclosure  and  sale  Is  a  final 
appealable  decree,  p.  17. 

Cited  with  approval  in  Fleitas  v.  Richardson,  147  TJ.  S.  548,  37  L* 
276,  13  S.  Ct.  433,  disallowing  appeal  where  defendant  was  not 
served;  Andrews  v.  National,  etc.,  Pipe  Works,  73  Fed.  519,  34 
TJ.  S.  App.  632,  collecting  cases,  a  decree  fixing  priority  of  liens 
and  ordering  sale,  is  final. 

Appeal  and  error. —  Supreme  Court  would  entertain  no.  appeal 
from  a  judgment  in  Circuit  Court  against  any  defendant  who  had 
not  been  actually  served  with  process  and  had  entered  no  appear- 
ance, p.  18. 

Approved  in  Fleitas  v.  Richardson,  147  TJ.  S.  54S,  37  L.  276,  13  S. 
Ct.  433,  disallowing  an  appeal  in  executory  process. 

Mortgages. —  No  writ  of  error  lies,  where  the  proceeding  is  es- 
sentially a  foreclosure  of  a  mortgage  in  chancery;  there  must  be 
an  appeal,  p.  18. 

Cited  with  approval  in  Nelson  v.  Lowndes  Co.,  93  Fed.  542,  dis- 
missing a  writ  of  error.  Cited,  arguendo,  in  Fleitas  v.  Richardson, 
147  TJ.  S.  547,  37  L.  276,  13  S.  Ct.  433,  disallowing  an  appeal  where 
defendant  was  not  served;  Land  Trust  v.  Hoffman,  57  Fed.  336,  13 
TJ.  S.  App.  399,  collecting  cases,  suit  to  remove. cloud  should  be 
brought  up  by  appeal. 

Miscellaneous. —  Miscited  in  Fleitas  v.  Richardson,  147  U.  S.  544, 
37  L.  275,  13  S.  Ct  432. 
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17  WaH.  19,  21  L.  611,  RYAN  v.  KOCH. 

Appeal  and  error. —  Where  plaintiff  in  error  has  filed  no  assign- 
ment of  errors  or  brief,  as  required  by  rules  of  court,  a  Judgment 
will  be  afltoned,  p.  10. 

Not  cited. 

17  Wall.  19-29,  21  L.  554,  BANK  Y.  KENNEDY. 

Banks  and  banking. —  Beceiver  of  national  bank  may  sue  in  his 
own  or  the  association's  name,  p.  21. 

Cited  and  relied  upon  in  Stanton  y.  Wilkeson,  8  Ben.  359,  F.  C. 
13,299,  Price  v.  Abbott,  17  Fed.  508.  and  Stephens  v.  Bernays,  41 
Fed.  402,  collecting  authorities,  enforcing  shareholder's  liability; 
CockriU  v.  Abeles,  86  Fed.  508,  Movius  v.  Lee,  24  Bhitchf.  294,  30 
Fed.  300,  and  Brinckerhoff  t.  Bostwick,  88  N.  Y.  61,  all  enforcing  di- 
rectors' liability  for  negligence;  Jackson  y.  Fidelity,  etc.,  Co.,  75  Fed. 
367,  41  U.  S.  App.  552,  allowing  recovery  on  policy  insuring  bank 
against  defaulting  officials;  Denton  v.  Baker,  79  Fed.  192,  48  U.  S. 
App.  241,  refusing  to  enjoin  rejection  by  receiver  of  judgment  claim 
against  bank;  Myers  v.  Hettinger,  94  Fed.  372,  holding  receiver  may 
sue  in  Federal  courts;  Chicago,  etc.,  Co.  v.  Park  National  Bank,  145 
IlL  487,  32  N.  E.  536,  allowing  recovery  on  promissory  note;  dis- 
senting opinion  in  Bridges  v.  Stephens,  132  Mo.  554,  34  S.  W.  503, 
majority  holding  that  receiver  may  waive  defense  of  statute  of 
limitations,  and  cannot  thereafter  plead  it  Cited,  arguendo,  in  Hen- 
dee  T.  Connecticut,  etc.,  R.  R.,  23  Blatchf .  455,  26  Fed.  678,  enjoin- 
ing suit  to  recover  for  bonds  pledged  to  bank  and  sold  by  receiver; 
Thompson  v.  Schoatzel,  2  S.  Dak.  397,  50  N.  W.  632,  refusing  to  re- 
move to  Federal  court,  action  for  conversion,  brought  by  receiver 
of  national  bank.    See  exhaustive  note  in  96  Am.  Dec.  291. 

Banks  and  banking. —  Beceiver  of  national  bank  cannot  sue  to 
enforce  stockholders'  liability,  without  United  States  comptroller's 
direction,  p.  22. 

Banks  and  banking. —  Stockholders  of  insolvent  bank  are  not 
debtors,  but  rather  creditors,  entitled  to  any  surplus  after  payment 
of  debts,  for  which  they  are  liable  after  other  resources  have  been 
exhausted,  p.  22. 

Followed  in  Bailey  v.  Sawj'er,  4  Dill.  464,  F.  0.  744,  Stanton  v. 
Wilkeson,  8  Ben.  359,  F.  C.  13,299,  and  Price  v.  Abbott,  17  Fed.  508, 
enforcing  shareholders'  liability. 

Banks  and  banking. —  Beceiver  of  national  bank  must  collect  as- 
sets, but  he  does  not  distribute  them,  p.  22. 

Cited  and  principle  applied  in  Merrill  v.  First  Nat  Bank,  etc.,  75 
Fed.  153,  41  U.  8.  App.  529,  establishing  claim  of  creditor  of  national 
hank.     Cited,  arguendo,  in  Rosenblatt  v.  Johnston,  104  U.  S.  463, 
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2C  L.  833,  holding  personal  property  of  national  bank  In  receiver's 
hands,  exempt  from  State  taxation. 

Banks  and  banking. —  Beceiver  of  national  bank  may  sue  for 
ordinary  debt,  without  special  direction  of  United  States  comptroller, 
p.  23. 

Cited  and  principle  followed  In  Hayden  y.  Thompson,  71  Fed. 
66,  36  U.  S.  App.  361,  applying  rule  In  suit  to  recover  dividends  un- 
hiwfully  paid;  Bridges  v.  Stephens,  132  Mo.  546,  547,  34  S.  W.  561, 
holding  receiver  may  waive  defense  of  statute  of  limitations,  and 
cannot  thereafter  plead  It.  Cited,  arguendo,  in  Stanton  v.  Wilkeson, 
8  Ben.  359,  F.  C.  13,299,  enforcing  shareholders'  liability;  Gibson 
V.  Peters,  35  Fed.  728,  allowing  compensation  to  United  States  at- 
torney for  services  to  receiver  of  national  bank. 

Evidence. —  Conversation  at  time  of  drawing  drafts,  in  negotiation 
of  a  loan,  being  part  of  the  res  gestse,  is  admissible  to  explain  the 
transaction,  p.  24. 

Followed  in  Archer  v.  Helm,  70  Miss.  891,  12  So.  706,  admitting 
oral  declaration  that  boundary  line  was  regarded  as  settled. 

Evidence. —  Where  it  is  material  whether  a  loan  made  by  a  cash- 
ier was  for  himself  personally  or  on  account  of  his  bank,  attending 
conversations  and  acts  are  part  of  res  gestse  and  admissible,  p.  25. 

Cited,  arguendo.  In  Sellar  v.  Cleliand,  2  Colo.  546,  allowing  proof 
of  conversation  to  show  misrepresentation  in  contract  of  carriage; 
Humphrey  v.  Chllcat  Canning  Co.,  20  Or.  213,  25  Pac.  391,  admitting 
memorandum  to  explain  terms  of  contract  of  employment  See 
note  in  95  Am.  Dec.  58. 

Evidence. —  Declarations  of  a  man  doing  an  act  are  admissible 
in  his  own  behalf  to  show  his  purpose,  and  a  party  to  a  transac- 
tion may  state  its  purpose,  p.  26. 

Cited  with  approv.<il  in  Foster  v.  Cleveland,  etc.,  B.  B.,  56  Fed. 
436,  allowing  party  to  state  his  compensation  under  written  con- 
tract of  carriage  which  shows  it;  Brown  v.  Cranberry,  etc..  Coal 
Co.,  59  Fed.  437,  collecting  authorities,  and  allowing  explanation  of 
deed  to  mine;  Fleming  v.  Yost,  137  Ind.  101,  36  N.  E.  707,  applying 
rule  In  refusing  to  set  aside  conveyance  as  a  fraud  on  creditors. 
See  note  in  95  Am.  Dec.  53. 

Evidence. —  Facts  proved  by  way  of  circumstantial  evidence  may 
always  be  explained  by  the  party  against  whom  they  are  adduced, 
p.  27. 

Apx>eal  and  error. —  Statement  of  evidence  annexed  to  bill  of  ex- 
ceptions, but  not  made  part  of  it,  cannot  be  considered  by  appellate 
court,  p.  27. 

Approved  in  United  States  v.  Wlngate,  44  F<m1.  131,  collecting  au- 
thorities and  refusing  to  go  outside  record  to  determine  whether 
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taking  timber  from  public  lands  was  willful;  Southern  Express  Co. 
y.  Van  Meter,  17  Fla.  790,  refusing  to  consider  errors  not  embraced 
in  brief. 

Contracts. —  Wbere  papers  have  been  once  tendered  and  refused,  a 
second  tender  is  unnecessary  before  bringing  suit,  p.  28. 

Contracts. —  The  **  belief  "  of  one  party  will  not  govern  the  rights 
of  other,  unless  latter,  by  his  conduct  or  declarations,  induced  that 
beUef ,  p.  28. 

Cited  with  approval  in  Sparhawk  v.  Drexel,  12  N.  B.  B.  468,  22 
Fed.  €as.  8C6,  refusing  to  set  aside  sale  of  stock  pledged  as  security 
for  loan  to  party  now  bankrupt;  Mellen  v.  Ford,  28  Fed.  Q4S,  con- 
struing building  contract  in  attachment  suit. 

Banks  and  banking. —  Where  cashier  of  one  bank  borrows  money 
for  his  personal  use,  from  another  bank,  latter  cannot  set  it  off 
against  debt  due  the  former,  p.  29. 

Miscellaneous.— Mays  v.  Fritton,  20  Wall.  418,  22  L.  390,  not  in 
point. 

17  WalL  29-^2,  21  L.  590,  THE  NUESTRA  SENORA  DE  REGLA. 

Admiralty. —  Appeals  to  Supreme  Court  in  prize  cases  will  be 
allowed  when  justice  requires  it,  if  notice  of  appeal  has  been  filed 
with  clerk  of  District  Court  within  thirty  days  after  decree,  p.  31. 

Admiralty. —  In  case  of  unlawful  seizure  of  vessel  as  prize,  an 
allowance  by  court  to  aggrieved  party  of  $5,000,  counsel  fees,  is  ex- 
cessive and  unwarranted,  p.  31. 

Cited,  arguendo,  In  Jacobus  v.  Monongahela  Nat  Bank,  etc.,  35 
Fed.  397,  refusing  allowance  of  counsel  fees  in  granting  damages  for 
wrongful  attachment  of  stock.  See  exhaustive  note  in  8  Am.  St. 
Rep.  160. 

War. —  Where  vessel,  owned  by  foreigners,  put  into  blockaded 
United  States  port  in  distress,  during  Civil  War,  and  was  captured 
and  used  by  government,  her  seizure  was  unlawful,  and  owners  are 
entitled  to  fair  indemnity;  but  it  is  rather  a  subject  of  diplomatic 
adjustment  than  of  determination  by  the  courts,  pp.  31,  32. 

17  WalL  32-44,  21  L.  566,  BRANSON  v.  WIRTH. 

EstoppeL — Where  patentee  of  land  conveys  specified  land  as 
granted  by  his  patent,  he  and  his  privies  are  estopped  to  deny  that 
his  patent  covered  such  land,  p.  40. 

Approved  in  Oxford  Township  v.  Columbia,  38  Ohio  St  96,  refus- 
ing recovery  of  patented  land  after  long  dela^. 

Public  lands. —  Where  patentee  of  "northeast"  quarter  conveys 
''southeast"  quarter,  title  of  government  to  latter  is  not  impaired, 
and  title  to  former  is  not  reinvested  in  government,  p.  40. 
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Approved  In  Wlrth  v.  Branson,  08  U.  S.  118,  25  L.  87,  holding  that 
where  patent  to  land  has  not  been  set  aside,  a  subsequent  patent 
to  same  land  is  void;  Hedrick  v.  Atchison,  etc.,  R.  R.,  120  Mo.  540, 
25  S.  W.  706,  refusing  to  eject  applicant  for  public  land,  at  suit  of 
subsequent  patentee. 

Estoppel. —  One  entitled  to  benefit  of  estoppel  may  transfer  it 
by  transferring  the  estate,  but  he  cannot  change  or  enlarge  it,  p.  41. 

Estoppel. —  Equitable  estoppel  is  not  available  in  action  of  eject- 
ment where  title  is  in  issue,  p.  42. 

Estoppel. —  Assertion  of  estoppel  may  be  prevented  by  existence 
of  another  estoppel  against  its  use,  p.'  42. 

Followed  in  Sinsheimer  v.  Simonson.  96  Fed.  588,  debtor  estopped 
to  object  that  his  creditors  were  estopped  from  urging  his  involun- 
tary insolvency. 

Equity. —  If  one  person  is  induced  to  do  an  act  prejudicial  to  him- 
self by  rightfully  relying  on  the  acts  or  declarations  of  another, 
equity  will  enjoin  the  latter  from  asserting  his  legal  rights  against 
the  tenor  of  such  acts  or  declarations,  p.  42. 

Cited  and  principle  applied  in  Brigham,  etc.,  Trust  Co.  v.  Wagener, 
12  Utah,  11,  40  Pac.  765,  holding  this  rule  does  not  apply  if  party 
knew  the  declarations  to  be  false;  S.  C,  13  Utah,  241,  44  Pac.  1031, 
holding  lessee  need  not  pay  rent  after  practical  termination  of  lease 
by  lessor;  Colorado,  etc..  Trust  Co.  v.  Grand,  etc..  Canal  Co.,  3  Colo. 
App.  73,  32  Pac.  182,  refusing  to  enjoin  sale  of  land  under  trust  deed. 

EstoppeL — No  one,  even  the  government,  can  set  up  an  estoppel 
against  his  own  grant,  and  this  applies  to  his  subsequent  grantees, 
p.  42. 

Cited  and  applied  in  United  States  v.  McLaughlin,  12  Sawy.  201, 
30  Fed.  162,  collecting  authorities,  and  refusing  to  vacate  patents 
to  lands  granted  to  railroad;  United  States  v.  Wallamet,  etc.,  Road 
Co.,  14  Sawy.  490,  42  Fed.  359,  and  S.  C.  44  Fed.  241,  refusing  to 
set  aside  patents  to  land  granted  in  aid  of  wagon-road.  See  note 
in  16  Am.  Dec  754. 

Public  lands. —  A  marginal  memorandum  in  records  of  land  ofllce 
cannot  be  received  to  contradict  the  terms  of  the  patent,  p.  44. 

Evidence. —  Public  acts  are  evidence  of  the  facts  therein  recited; 
but  private  acts  are  not  evidence,  except  against  the  parties  who 
procure  them;  hence,  recital  in  private  statute  that  a  southeast 
quarter  section  was  patented  to  A.,  is  inadmissible  to  contradict 
land  office  records  and  patent  itself  showing  grant  of  northeast 
quarter,  p.  44. 

Cited  in  Kinkead  v.  United  States,  150  U.  S.  498,  37  L.  1158,  14 
S.  Ct.  177,  rejecting  claim  for  warehouse  in  Alaska,  brought  before 
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court  under  special  statute;  Goodykoontz  v.  Acker,  19  Colo.  366,  35 
Pac.  013,  refusing  mandamus  to  compel  payment  of  mine  Inspector 
under  statute. 

17  WalL  44-64,  21  L.  570,  OLCOTT  v.  BYNUM. 

Courts. —  In  determining  sufficiency  of  evidence  to  establish  title 
to  land.  Supreme  Court  is  governed  by  the  lex  loci  rei  sitse,  p.  58. 

Cited  with  approval  In  Lloyd  v.  Fulton,  91  U.  S.  485,  23  L.  365, 
upholding  deed  to  wife  against  creditors;  Lippincott  v.  Mitchell,  94 
U.  S.  770,  24  L.  317,  holding  mortgage  on  wife's  property  to  secure 
husband's  debts,  void,  in  Alabama;  Brine  v.  Insurance  Co.,  96  U.  S. 
635,  24  L.  861,  allowing  redemption  after  mortgage  sale,  under 
Illinois  hiws;  County  of  Macon  v.  Shores,  97  U.  S.  277,  24  L.  890, 
allowing  recovery  on  bonds  Issued  in  aid  of  railroad;  Slaughter  v. 
Olenn,  98  U.  S.  245,  25  L.  123,  holding  sale  of  land  by  married  wo- 
man valid,  under  Texas  laws;  Hewitt  v.  Storey,  14  Sawy.  320,  39 
Fed.  721,  enjoining  interference  with  water  rights,  under  California 
laws. 

Evidence. —  Laws  of  North  Carolina  require  registration  of  deeds, 
but  registration  of  copy  Is  unauthorized;  hence,  a  certified  copy  of 
a  registered  copy  is  a  nullity,  and  not  evidence,  p.  59. 

Lost  instruments. —  Equity  proceeding  is  only  appropriate  rem- 
edy to  establish  a  lost  deed,  p.  59. 

TruBts. —  Resulting  trust  generally  arises  where  purchase  money 
Is  all  paid  by  one,  and  property  is  conveyed  to  another,  but  where 
only  a  part  is  paid,  no  trust  arises  unless  it  is  some  definite  part 
paid  for  some  aliquot  part  of  the  property,  p.  59. 

Cited  with  approval  and  relied  upon  in  Ducie  v.  Ford,  138  U.  S. 
592,  34  L.  1095,  11  S.  Ct  418,  collecting  authorities,  and  applying 
rule  to  mining  claims;  In  re  Wood,  5  Fed.  446,  setting  aside  con- 
veyance to  wife  by  bankrupt,  of  land  on  which  was  a  house  con- 
structed with  wife's  money;  Wade  v.  Sewell,  56  Fed.  130,  applying 
rule  and  holding  Judgment  against  grantee  creates  no  lien  on  the 
land;  Levi  v.  Evans,  57  Fed.  683,  18  U.  S.  App.  293,  refusing  to  es- 
tablish resulting  trust  in  stock,  where  evidence  of  payment  is  not 
clear;  Olcott  v.  Rice,  69  Fed.  203,  30  V.  S.  App.  461,  holding  no 
trust  In  lands  purchased  by  railroad  officers  for  their  personal  notes; 
Voorhees,  etc.  v.  Blanton,  83  Fed.  239,  declaring  trust  In  land  pur- 
chased by  husband,  partly  with  wife's  money;  S.  C,  89  Fed.  889, 
61  U.  S.  App.  573,  affirming  lower  judgment;  Lofton  v.  Sterrett,  23 
Fla.  574,  2  So.  841,  refusing  to  establish  resulting  trust  in  absence 
of  clear  proof;  Reed  v.  Reed,  135  111.  487,  25  N.  E.  1096,  holding  no 
resulting  trust  in  wife  who  takes  up  obligations  of  husband,  given 
for  purchase  of  land;  Hughes  v.  White,  117  Ind.  474,  20  N.  E.  159, 
declaring  resulting  trust  in  land  purchased  by  guardian  paying 
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one-third  with  ward's  money;  Woodside  v.  Hewel,  109  Cal.  486, 
42  Pac.  153,  and  Gulp  v.  Price,  107  Iowa,  139,  141,  77  N.  W.  850,  861, 
collecting  authorities,  and  refusing  to  declare  resulting  trust  without 
definite  and  clear  proof  as  to  proportion  paid;  Bourlce  r.  Oallanan, 
160  Mass.  196,  35  N.  E.  461,  declaring  no  resulting  trust  In  pur- 
chaser at  mortgage  sale,  repaid  in  part  by  mortgagor;  Barger  r. 
Barger,  30  Or.  275,  47  Pac.  704,  holding  no  trust  in  land  purchased 
by  husband  partly  with  borrowed  money  and  partly  with  mixture 
of  his  and  his  wife's  money;  O'Donnell  v.  White,  18  R.  I.  660,  29 
Atl.  770,  holding  no  trust  In  land  partly  paid  for  with  indiscriminate 
mixture  of  husband's  and  wife's  money;  Ex  parte  Trenholm,  19  S. 
C.  135,  holding  no  resulting  trust  in  land  purchased  by  a  party,  but 
partly  charged  to  account  of  another;  Farmers,  etc.,  Bank  v.  Kim- 
ball Milling  Co.,  1  S.  Dak.  394,  36  Am.  St  Rep.  743,  47  N.  W.  404, 
declaring  trust  in  mill  property  purchased  with  funds  embezzled 
by  bank  oflicers;  Graham  v.  Selbie,  8  S.  Dak.  612,  67  N.  W.  833,  hold- 
ing no  resulting  trust  in  land  paid  for  with  money  borrowed  from 
plaintiff;  Guthrie  v.  Tullock,  5  Wash.  St.  285,  31  Pac.  872,  holding 
general  contribution  to  fund  for  purchase  of  land  creates  no  trust; 
Murphy  v.  Clayton,  113  Cal.  157,  45  Pac.  268,  declaring  resulting 
trust  in  land  where  plaintiff  paid  one-half  of  price. 

Trusts. —  Resulting  trust  must  arise,  if  at  all,  at  time  purchase  is 
made,  p.  59. 

Cited  and  principle  applied  in  Ducie  y.  Ford,  138  U.  S.  592,  34 
L.  1095,  11  S.  Ct.  418,  collecting  authorities,  and  declaring  trust  in 
mining  property;  In  re  Wood,  5  Fed.  446,  setting  aside  conyeyance 
by  bankrupt  to  wife,  of  land  with  house  constructed  with  wife's 
money;  Reed  y.  Reed,  135  111.  487,  25  N.  E.  1096,  holding  no  result- 
ing trust  in  wife,  who  takes  up  obligations  of  husband,  glyen  for 
purchase  of  land;  Barger  y.  Barger,  30  Or.  275,  47  Pac.  704,  holding 
no  trust  in  land  purchased  with  indiscriminate  mixture  of  hus- 
band's and  wife's  money;  Ex  parte  Trenholm,  19  S.  C.  135,  holding 
no  trust  in  land  partly  charged  by  purchaser  to  account  of  another; 
Bowen  y.  Hughes,  5  Wash.  St.  447,  32  Pac.  100,  holding  no  result- 
ing trust  in  land  on  account  of  subsequent  payment  of  balance  of 
purchase  price.    See  note  In  56  Am.  Dec.  688. 

Mortgage. —  Deed  giyen  at  considerable  time  after  mortgage  sale, 
Is  operative  from  the  time  of  sale,  p.  61. 

Mortgage. —  If  mortgage  sale  is  yalid,  it  Is  condusiye  without  a 
deed;  if  Inyalld,  a  deed  cannot  help  It,  p.  61. 

Mortgage. —  Where  mortgagor,  with  full  knowledge  of  facts, 
makes  no  objection  to  sale,  and  acquiesces  in  it,  he  is  thereafter 
concluded,  p.  61. 

Cited  in  Lunsford  y.  Speaks,  112  N.  C.  614,  17  S.  B.  431,  applying 
rule  and  granting  recovery  of  land  to  purchaser  at  mortgage  sale. 
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Xortgage. —  Where  mortgage  is  given  with  power  to  sell  on  fail* 
nre  to  pay  any  installment,  if  enough  property  to  satisfy  amount  due 
can  be  segregated  and  sold  without  injury  to  residue,  mortgagee 
must  so  sell;  if  It  cannot,  he  may  sell  the  whole,  p.  62. 

Cited  and  principle  followed  in  Hill  y.  National  Bank,  97  U.  8. 
453,  24  Ik  1063,  seUing  paper-mill  with  machinery  and  water-power 
as  a  whole;  Keener  v.  Trigg,  96  U.  8.  54,  25  L.  84,  selling  whole  tract 
of  land;  Chicago,  etc.,  R.  R.  y.  Fosdick,  106  U.  S.  68,  27  L.  55,  fore- 
closing mortgage  of  railroad  on  non-payment  of  bond  coupons; 
Wllmer  y.  Athinta,  etc,  B.  R.,  2  Woods,  453,  F.  C.  17,776,  collect- 
ing authorities,  and  ordering  sale  of  entire  interstate  railroad  under 
trust  deed;  Black  y.  Reno,  59  Fed.  921,  selling  part  of  land  to  pay 
first  note  due  under  mortgage;  Fitzgerald  y.  Blocher,  32  Ark.  746, 
29  Am.  Rep.  5,  reviewing  authorities,  and  allowing  damages  against 
pledgee  of  scrip  for  selling  more  than  necessary;  McFadden  y.  Mays, 
etc,  B.  R.,  49  N.  J.  Eq.  187,  22  AtL  936,  selling  entire  railroad  for 
default  In  payment  of  bond  interest. 

Mortgage. —  Stipulation  that  upon  default  in  payment  of  part,  the 
whole  amount  shall  become  due,  is  yalid,  p.  62. 

Approyed  in  Chicago,  etc,  R.  R.  y.  Fosdick,  106  U.  S.  75,  77,  27 
L.  57,  58,  and  McFadden  y.  Mays,  etc.,  R.  R.,  49  N.  J.  Bq.  187,  22 
AtL  936,  foreclosing  mortgage  on  railroad  for  non-payment  of  bond 
coupons;  Union,  etc.,  Ins.  Co.  y.  Union,  etc.,  Plaster  Co.,  37  Fed. 
289,  3  Lk  R.  A.  92,  applying  rule  in  foreclosing  mortgage;  Grape 
Creek  Coal  Co.  y.  Farmers'  Loan,  etc.,  Co.,  63  Fed.  895,  24  U.  8. 
App.  38,  allowing  redemption  of  mortgaged  property  under  terms 
of  mortgage. 

Mortgage. —  After  sale,  lien  of  mortgage  continues  upon  the  fund 
as  it  subsisted  upon  the  premises  before,  p.  63. 

Cited  with  approyal  in  Market  y.  Langley,  92  U.  8.  155,  23  L. 
705,  collecting  authorities,  and  applying  rule;  Kesner  y.  Trigg,  98 
U.  8.  54,  25  L.  84,  holding  rights  of  third  parties  continue  upon  the 
fund;  Mellen  y.  Wallach,  112  U.  8.  50,  28  L.  636,  5  8.  Ct  19,  apply- 
ing rule  to  sale  under  trust  deed;  Lewis  y.  Dillard,  76  Fed.  690,  40 
U.  8.  App.  404,  applying  rule  after  sale  of  personal  property  upon 
which  were  seyeral  liens;  Fryar  y.  Fryar,  62  Miss.  208,  applying 
proceeds  of  mortgage  sale  to  notes  due  and  not  due;  Dahoney  y. 
Allison,  1  Posey,  115,  holding  attachment  on  mortgaged  property 
follows  surplus  after  satisfaction  of  mortgage;  dissenting  opinion  in 
Cone  y.  lyinson,  4  Wyo.  254,  35  Pac.  943,  majority  allowing  recoyery 
by  mortgagee  against  one  who  instigated  mortgagor  to  sell  in  fraud 
of  mortgagee.    8ee  note  in  31  Am.  Dec.  256. 

Distinguished  in  Jeffrey  y.  Moran,  101  U.  8.  288,  25  L.  786,  hold- 
ing that  there  is  no  Hen  on  funds  arising  from  sale  of  railroad 
which  did  not  exist  on  the  road  itself. 
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Mortgage. —  Where  there  Is  a  power  of  sale,  to  be  exercised  un- 
der discretion,  equity  will  interpose  only  on  ground  of  bad  faith,. 
p.  63. 

Cited  in  Market  v.  Langley,  02  U.  S.  150,  154,  23  L.  704,  705,  refus- 
ing to  set  aside  sale;  Springer  y.  United  States,  102  U.  S.  594,  26  L. 
256,  refusing  to  set  aside  sale  of  land  for  non-payment  of  taxes; 
arguendo,  in  Simmons  y.  Baynard,  30  Fed.  537,  holding  trustee  ex- 
hausted his  power  to  sell  after  one  sale,  eyen  though  purchaser  de- 
faulted. 

Mortgage. —  Purchaser  of  mining  land,  who  pays  a  part  of  pur- 
chase price  and  glyes  mortgage,  with  power  of  sale  for  remainder, 
but  whose  deed  is  not  registered  as  required  by  statute,  cannot 
object  to  sale  of  the  whole  after  his  default  in  payment  of  install- 
ment, and  there  is  no  resulting  trust  in  his  fayor,  pp.  60-64. 

17  WaU.  64^67,  21  L.  643,  EX  PARTE  WARMOUTH. 

Appeal  will  lie  to  Supreme  Court,  after  final  decree  in  Circuit 
Court,  exercising  jurisdiction,  under  act  of  1870,  to  enforce  rights 
of  citizens  to  yote,  p.  67. 

Prohibition. —  Writ  cannot  be  issued  by  Supreme  Court  where 
Circuit  Court  is  exercising  jurisdiction,  under  act  of  1870,  to  enforce 
rights  of  citizens  to  yote,  until  an  appeal  is  taken,  p.  67. 

Approyed  in  Lincoln-Lucky,  etc..  Mining  Co.  y.  District  Court, 
7  N.  Mex.  526,  38  Pac.  593,  prohibition  does  not  lie  when  there  is 
other  remedy,  as  by  appeal,  error,  or  certiorari.  See  note,  12  Am. 
Dec  607. 

17  WaU.  67-75,  21  L.  564,  MASON  v.  UNITED  STATES. 

United  States. —  Where  claimant  yoluntarily  enters  into  com- 
promise and  accepts  a  smaller  amount  in  full,  discharging  the  whole 
claim,  he  cannot  subsequently  recoyer  the  relinquished  part  in  the 
Court  of  Claims,  p.  70. 

Cited  with  approyal  in  Sweeny  y.  United  States,  17  WalL  78,  21 
L.  676,  to  similar  case;  Sayage  y.  United  States,  92  U.  S.  388,  23- 
L.  662,  applied  where  claimant  accepted  legal-tender  notes  instead 
of  gold. 

Distinguished  in  Piatt  y.  United  States,  22  WaU.  508,  22  L.  862, 
holding  a  claimant  not  precluded  by  accepting  an  amount  beyond 
which  the  officers  were  not  authorized  to  aUow. 

XTnited  States. —  Parties  are  bound  to  use  good  faith  in  their  deal* 
ings  with  United  States,  as  weU  as  with  indiyidual,  and  cannot  re- 
coyer  on  a  contract  which  they  haye  yoluntarily  modified,  p.  73. 

Approyed  in  Pray  v.  United  States,  106  U.  S.  596,  27  L.  266,  1  S. 
Ct  484,  holding  party  bound  by  the  practical  construction  of  a  con- 
tract for  seryices. 
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XTnited  States. —  Commiasions  of  the  war  department  and  the 
like,  to  adjust  claims,  cannot  compel  a  party  to  appear  and  liti- 
gate, but  if  he  does  appear  or  accepts  terms,  he  is  precluded  from 
further  litigation,  p.  73. 

Contracts. —  Where  United  States  proposes  to  annul  a  contract,  un- 
less claimant  accepts  a  modification,  it  is  no  duress,  p.  74. 

Compromise  and  settlement. —  Duress  would  relieve  a  party  from 
a  compromise  procured  thereby,  p.  74. 

Contracts. —  Duress  must  be  proved  by  the  party  alleging  it,  p^  74. 

Contracts. —  Acceptance  from  government  of  a  smaller  amount 
without  intimidation  and  with  full  knowledge,  is  not  duress,  though 
Induced  by  want  of  money,  p.  74. 

Approved  in  Savage  v.  United  States,  92  U.  S.  388,  23  L.  662, 
where  claimant  for  gold  accepted  legal-tender  notes. 

17  Wall.  75-78,  21  L.  575,  SWEENEY  v.  UNITED  STATES. 

TTnited  States. —  Where  claimant  voluntarily  enters  into  com- 
promise and  accepts  smaller  amount  in  full,  discharging  the  whole 
daim,  he  cannot  subsequently  recover  relinquished  part  in  Court 
of  Claims,  p.  77. 

Cited  with  approval  in  Savage  v.  United  States,  02  U.  S.  388,  23 
li.  662,  applied  where  a  claimant  for  gold  accepted  notes. 

Compromise  and  settlement. —  Parties  may  adjust  their  own  dis- 
putes, and  when  they  do  so  voluntarily  and  understandingly,  no 
appeal  lies  to  the  courts  to  review  their  mutual  decision,  p.  78. 

Cited  with  approval  in  Sisson  v.  Mayor,  51  Md.  97,  holding  parties 
bound  by  an  award. 

Compromise  and  settlement. —  A  claim  for  quantum  meruit  is 
subject  of  compromise,  p.  78. 

Cited  in  Chicago,  etc.,  Ry.  v.  Clark,  92  Fed.  977,  reviewing  cases, 
holding  when  amounts  due  are  liquidated,  there  must  be  considera- 
tion for  compromise,  otherwise  mere  payment  Is  sufficient. 

17  Wan.  78-81,  21  L.  558,  HARWOOD  v.  RAILROAD  CO. 

Parties. —  A  decree  in  foreclosure  cannot  be  vacated  without 
making  the  plaintiff  in  the  suit  a  party,  p.  81. 

Cited  with  approval  In  Ralston  v.  Sharon,  51  Fed.  712,  refusing  to 
set  aside  a  decree  where  the  personal  representative  of  defend- 
ant, deceased,  is  not  made  a  party;  Whitney  v.  Kelley,  94  Cal. 
154,  29  Pac.  627,  15  L.  R.  A.  817,  and  n.,  requiring  all  parties  to 
original  judgment  in  suit  to  set  aside;  Harrison  y.  Wallton,  95  Va. 
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727,  64  Am.  St  Rep.  835,  30  S.  B.  374,  41  L.  R.  A.  707.  suit  to 
set  aside  decree  of  sale,  all  whose  rights  are  affected  are  necessary 
parties;  State  y.  Burke,  38  La.  Ann.  505,  no  adjudication  can  take 
place  in  absence  of  essential  parties,  applied  to  State.  See  note, 
28  Am.  St  Rep.  111. 

Limitation  of  actions. —  Laches  will  defeat  a  recovery  without 
reference  to  statute  of  limitations,  depending  on  the  particular  dr- 
cnmstances,  p.  81. 

Cited  and  principle  applied  in  Hume  v.  Beale,  17  Wall.  348,  21  L. 
005,  dismissing  bill  by  a  cestui  que  trust  after  thirty-seven  years; 
Twin  Lick  Oil  Go.  v.  Marbury,  91  U.  S.  502,  23  L.  331,  collecting 
cases,  holding  rescission  of  sale  of  corporate  property  delayed  too 
long,  it  being  of  fluctuating  value;  Hay  ward  v.  National  Bank,  96 
tj,  S.  618,  24  L.  858,  disallowing  a  redemption  of  pledged  shares 
four  years  after  sale  with  his  knowledge;  Rolling  Mills  v.  St  Louis, 
etc,  R.  R.,  120  U.  S.  260,  30  L.  641,  7  S.  Gt  544,  collecting  cases,  hold- 
ing a  delay  by  directors  six  months  disaffirming  president's  con- 
tract unreasonable;  Bryan  v.  Kales,  134  U.  S.  135,  33  L.  833,  10 
S.  Gt  438,  collecting  cases,  allowing  recovery  against  administrator 
for  fraud  four  years  thereafter;  GalUher  v.  Galdwell,  145  U.  S.  372, 
36  L.  740,  12  S.  Gt  874,  reviewing  cases,  disallowing  a  homestead 
against  a  legal  title,  having  greatly  increased  in  value  and  been 
improved;  St  Louis  R.  R.  v.  Terre  Haute  R.  R.,  145  U.  S.  408,  36 
L.  754, 12  S.  Gt  958,  an  ultra  vires  lease  not  set  aside  after  seventeen 
years;  Alsop  v.  Riker,  155  U.  S.  461,  39  L.  223,  15  S.  Gt  167,  dis- 
missing suit  against  trustees  questioning  disposal  of  property  after 
great  increase  in  value;  Johnson  v.  Atlantic,  etc..  Transit  Go.,  156 
U.  S.  647,  39  L.  566,  15  S.  Gt  531,  dismissing  bill  to  set  aside  sale 
of  railroad  after  seven  years;  Abraham  v.  Ordway,  158  U.  S.  420, 
39  L.  1039,  15  S.  Gt  895,  declining  to  set  aside  void  trust  deed  by 
a  feme  covert  many  years  after  she  became  a  feme  sole;  United 
States  V.  Beebee,  4  McGrary,  16,  17  Fed.  40,  reviewing  cases,  holding 
United  States  bound  by  this  rule  in  suit  to  cancel  patent;  Gredit 
Go.  V.  Arkansas,  etc.,  R.  R.,  5  McGrary,  31,  15  Fed.  53,  dis- 
missing bill  to  set  sale  aside,  where  party  delayed  to  decide  by  its 
rise  in  value;  Sullivan  v.  Portland,  etc.,  R.,  4  GUff.  226,  F.  G.  13,596, 
dismissing  bill  to  set  aside  a  foreclosure  by  holders  of  preferred 
stock  for  delay;  Fraker  v.  Houck,  30  Fed.  407,  collecting  cases, 
disallowing  a  sale  to  be  set  aside  seven  years  thereafter  by  one 
having  knowledge  of  facts;  Gilmer  v.  Morris,  43  Fed.  460,  col- 
lecting cases,  allowing  a  recovery  of  pledged  stock  five  years  after, 
where  suit  had  been  brought  in  State  court;  Lemoine  v.  Dunk- 
lin Go.,  51  Fed.  492,  10  U.  S.  App.  227,  reviewing  cases,  disallow- 
ing suit  against  trustee  twenty- two  years  after  his  repudiation; 
Kemp  V.  Nickerson,  66  Fed.  683,  collecting  cases,  dismissing  a 
bill  seeking  distribution  of  estate  twenty- three  years  after  death; 
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Halsey  t.  Cheney,  68  Fed.  708,  34  U.  S.  App.  50,  coHectlng  cases, 
disallowing  suit  for  accounting  by  executors  where  deceased  neg- 
lected suit  for  ten  years;  Bell  v.  Hudson,  73  Cal.  287,  2  Am.  St  Rep. 
7d3,  14  Pac  792,  collecting  cases,  disallowing  a  suit  by  personal 
representatives  of  a  partner  twenty-flve  years  after  death  against 
personal  representatives  of  the  other;  Somerset  Ry.  v.  Pierce.  88 
Me.  dS,  33  Atl.  774,  collecting  cases,  holding  parties  estopped  after 
long  acquiescence;  Harlow  v.  Lake  Superior,  etc.,  Ck>.,  41  Mich.  590, 
2  N.  W.  917,  collecting  cases,  disallowing  suit  for  Interest  in  mine 
after  twenty  years,  many  Improvements  made;  Bliss  v.  Prichard, 
67  Mo.  180,  reviewing  cases,  disallowing  suit  for  recovery  of  land 
eight  years  after  it  was  bought  with  notice  In  attorney's  name,  he 
being  dead  and  value  increased;  Frenche  v.  Kitchen,  53  N.  J.  Bq. 
39,  30  AtL  810,  collecting  cases,  disallowing  suit  to  set  aside  fraudu- 
lent conveyance  by  creditor  with  notice  twenty  years  after  judg- 
ment; Rowe  V.  Bentley,  29  Gratt  703,  allowing  suit  against  trustee 
iCfter  twenty  years,  war,  coverture  and  ignorance  intervening; 
Lamar  v.  Hale,  79  Ya.  104,  allowing  suit  after  many  years  of  ex- 
cusable ifirnorance;  Terry  v.  Fontaine,  83  Va.  450,  2  S.  E.  745,  col- 
lecting cases,  disallowing  a  suit  by  judgment  creditor  to  set  aside 
conveyance  ten  years  after  judgment;  Marrow  v.  Brinkley,  85  Va. 
62,  6  S.  E.  009,  collecting  cases,  refusing  to  annul  a  judicial  sale  after 
thirteen  years  in  Innocent  hands;  Walker  v.  Ruffner,  32  W.  Va.  309, 
9  S.  E.  220,  refusing  to  set  aside  sale  for  lien  after  ten  years,  value 
increased;  Whittaker  v.  Southwest,  etc.,  Co.,  34  W.  Va.  230,  12  S.  E. 
511,  reviewing  cases,  refusing  to  set  aside  deed  for  fraud  after  five 
years;  Dnffleld  v.  Butler,  34  W.  Va.  030,  12  S.  E.  778,  disallowing 
suit  on  vendor's  lien  after  delay,  parties  and  witnesses  being  dead; 
Swann  v.  Thayer,  30  W.  Va.  55,  14  S.  E.  420,  a  grantor  cannot  set 
aside  sale  under  trust  deed  after  seventeen  years  In  innocent  hands; 
Bill  V.  SchilUng,  39  W.  Va.  122,  19  S.  E.  519,  collecting  cases, 
defendant  in  suit  leaving  country,  cannot  set  aside  after  eighteen 
years;  Tennant  v.  Tennant,  43  W.  Va.  501,  27  S.  E.  340,  disallowing 
suit  after  nine  years  with  full  knowledge  to  set  aside  decree  for 
fraud.  Cited,  arguendo,  in  Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  59,  57  U.  S.  App.  744,  reviewing  cases,  holding  defense  of 
laches  is  more  a  question  of  inequity  than  of  lapse  of  time.  Cited 
obiter  in  Walker  v.  Ruffner,  32  W.  Va.  309,  9  S.  E.  220.  See  note, 
23  Am.  St  Bep.  150. 

limitation  of  actions. —  Decree  In  foreclosure  will  not  be  set 
aside  for  fraud  after  five  years,  new  rights  having  arisen,  where 
ignorance  of  fraud  Is  merely  alleged  generally,  and  It  is  not  stated 
when  knowledge  was  acquired,  or  satisfactory  reasons  given  why  It 
was  not  sooner  obtained,  p.  81. 

Cited  and  principle  applied  In  Terbell  v.  Lee,  40  Fed.  43,  refusing 
to  set  aside  a  resale  on  foreclosure  after  unexplained  delay  of 
six  years;  Lant  v.  Manley,  71  Fed.  15,  a  bill  on  judgment  thirteen 
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years  after,  to  follow  property  twenty  years  after  conveyance,  dis- 
allowed; Jones  T.  Perkins,  76  Fed.  84,  collecting  cases,  dismissing 
a  bill  to  enforce  promise  to  make  a  will,  seren  years  after  testator's 
deatlL  Cited,  arguendo,  in  Bell  y.  Hudson,  73  CaL  289,  2  Am.  St 
Bep.  79i,  14  Pac.  793,  ignorance  not  averred,  knowledge  is  pre- 
sumed.   See  note,  2  Am.  St.  Bep.  798. 

Distinguished  in  Fairbank  v.  Amoskeag  Nat  Bank,  38  Fed.  633, 
holding  unnecessary  in  a  suit  by  an  assignee  in  bankruptcy  to  set 
aside  fraudulent  composition. 

17  WalL  82-96,  21  L.. 613,  AYERILL  Y.  SMITH. 

Appeal  and  error. —  Judgments  in  civil  actions  in  Circuit  Court 
against  a  revenue  officer  for  acts  done  in. course  of  duty  or  for  re- 
covery of  money,  may  be  brought  for  error  by  either  party,  to 
Supreme  Court  irrespective  of  amount  involved,  p.  88. 

Intemal  revenue. — Trespass  will  not  lie  against  a  collector  for 
a  seizure  not  tortious  or  unauthorized,  and  this  cannot  be  presumed 
where  made  in  course  of  duty,  p.  90. 

Internal  revenue. —  Attempts  to  sell  property  to  avoid  internal 
revenue  is  a  legal  cause  of  forfeiture,  p.  90. 

Internal  revenue. —  It  is  collector's  duty  to  seize  property  if  he 
has  probable  cause  to  believe  it  forfeited,  p.  90. 

Cited  in  McGuire  v.  Winslow.  23  Blatchf.  428,  26  Fed.  306,  not 
allowing  trover  for  an  imported  horse. 

Officers. —  Trespass  ab  initio  will  not  lie  against  an  officer  for  non- 
feasance, it  requires  some  positive  act  incompatible  v^ith  the  ex- 
ercise of  the  legal  right  to  do  the  first  act,  p.  91. 

Officers. —  Trespass  will  not  lie  against  an  officer  where  judicial 
proceedings  were  instituted,  and  the  court  on  discharge  gives  a 
certificate  of  probable  cause,  pp.  91,  92. 

Cited  in  McGuire  v.  Winslow,  23  Blatchf.  428,  26  Fed.  306,  dis- 
allowing trover  for  seizure,  with  probable  cause,  of  imported  horse; 
dissenting  opinion  in  Lowe  v.  Kansas,  163  IT.  S.  91,  41  L.  82,  16  S. 
Ct  1035,  majority  holding  a  prosecuting  witness  in  libel  suit  with- 
out probable  cause,  liable  for  costs. 

Officers. —  Probable  causey  to  relieve  an  officer  from  action  for 
trespass,  imports  circumstances  which  warrant  suspicion;  doubt 
respecting  the  law  is  as  reasonable  a  cause  as  doubt  respecting  the 
fact,  p.  92. 

Cited  in  United  States  v.  A  Lot  of  Jewelry,  69  Fed.  690,  applied 
to  a  seizure  of  smuggled  Jewelry; 

Internal  revenue. —  Property  seized  under  internal  revenue  laws 
attached  by  marshal  Is  in  the  custody  of  the  law  or  court,  p.  92. 
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Forf eitnran. —  Owners  of  property  seised  cannot  sne  for  it,  pend- 
iBg  proceedings  in  rem  to  enforce  forfeiture,  and  such  pendency 
would  be  a  good  plea  in  abatement,  p.  92. 

BetLrehem  and  saisnrea. —  Decree  of  acquittal,  accompanied  by 
denial  of  certificate  of  probable  cause,  conclusively  establishes  a 
tortions  seizure  and  entitles  owner  to  damages,  p.  93. 

Seax^iai  and  seiBures. —  In  municipal  seizures  probable  cause 
la  no   defense  except  where  Congress  has  so  prescribed,  p.  93. 

Saarches  and  seianuea. —  Where  seized  property  is  still  in  seizing 
officer's  custody,  he  should,  upon  its  acquittal,  surrender  it  to  claim- 
ant; but  If  it  or  its  proceeds  be  delivered  into  custody  of  court  or 
marshy  claimant  should  apply  to  the  cotrt,  pp.  94,  95. 

17  WalL  96-109,  21  L.  611,  BAILEY  t.  RAILROAD  GO. 

Bvidenco  cannot  be  admitted  to  explain  or  qualify  a  writing,  p. 
106. 

Cited  with  approval  in  Lorensen  t.  Keyser,  51  Fed.  82,  2  V,  S. 
App.  177,  disallowing  parol  to  extend  meaning  of  ''drought"  in 
charter-party;  Hazelton  Boiler  Co.  v.  Citizens'  St  Ry.,  72  Fed.  323, 
disallowing  proof  that  goods  were  sold  at  ''cost"  where  price  in- 
serted in  contract;  Bhike  v.  Pine  Mt,  etc..  Coal  Co.,  76  Fed.  654, 
43  U.  8.  App.  490,  collecting  cases,  undefined  or  unexpressed  in- 
tentions cannot  be  added  by  parol  to  an  unambiguous  writing; 
County  of  Johnson  v.  Wood,  84  Mo.  515,  collecting  cases,  all  con- 
versations not  inserted  in  an  unambiguous  writing  are  presump- 
tively abandoned. 

Svidence  may  be  introduced  to  connect  several  instruments,  p. 
106. 

Contracts. —  Writings,  which  are  all  parts  of  one  transaction,  being 
In  pari  materia,  must  be  considered  together,  p.  106. 

Contracts. —  Writings  executed  by  the  same  parties  substantially 
at  the  same  time,  relating  to  same  subject-matter,  are  read  together, 
nor  need  one  refer  to  another,  if,  In  fact,  they  are  parts  of  the  same 
transaction;  in  this  case  it  was  held  that  terms  of  payment  of 
preferred  stock  should  be  construed  in  the  light  of  preliminary 
circular,  of  which  all  had  notice,  p.  108. 

Cited,  with  approval,  in  Rogers  v.  N.  Y.,  etc.,  Land  Co.,  134  N.  Y. 
210,  32  N.  E.  82,  collecting  cases,  directions  to  purchasing  com- 
mittee, the  adopting  resolutions  and  conveyances,  all  read  with 
certificates  of  indebtedness,  to  determine  rights  of  stockholder^  In 
the  land;  Gordon  v.  R.  F.  &  P.  R.  R.,  78  Ya.  520,  reverting  to  resolu- 
tion Issuing  preferred  stock  and  holding  it  shared  equally  with 
other  stock,  after  preference  i>aid. 
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Contracts. — Writings  executed  at  same  time  must  appear,  from 
papers  themselves  or  from  extrinsic  evidence,  to  be  parts  of  the 
same  transaction  before  they  can  be  read  together,  p.  108. 

Mlscellaneons.— Cited  in  State  v.  Cheraw,  etc.,  B.  B.,  16  S.  O. 
682,  Incidentally. 

17  WalL  109-123,  21  L.  618,  OULTON  v.  SAVINGS  INSTITUTION. 

Internal  revenue. —  Savings  bank,  having  capital  stock  and  issu- 
ing pass-books  to  depositors,  in  which  entries  are  made,  is  taxable 
under  internal  revenue  acts  of  1864  and  1866,  p.  118. 

Internal  revenae.-*- Entries  in  depositor's  book  are  equivalent  to- 
'' certificate,  check  or  draft"  in  meaning  of  internal  revenue  laws 
of  1864  and  1866,  p.  11& 

Banks  are  of  three  kinds,  1.  e.,  of  deposit,  of  discount,  and  of  cir- 
culation, p.  118. 

Cited  with  approval  In  Oregon,  etc.,  Trust  Co.  v.  Rathbun,  S 
Sawy.  35,  F.  C.  10,555,  holding  corporation  engaged  in  loaning 
money  on  note  and  mortgage  Is  not  a  bank;  Beed  v.  People,  etc.» 
125  IlL  597,  18  N.  E.  296,  holding  banking  statute  unconstitu- 
tional; New  Orleans  v.  New  Orleans  Sav.  Inst,  32  La.  Ann.  531,. 
holding  bank  liable  for  city  license  tax. 

Internal  reTenne. —  Under  revenue  laws  of  1864  deposits  in  cer- 
tain savings  banks  of  less  than  $500  and  larger  deposits  wholly  in- 
vested in  United  States  securities  are  exempt  from  taxation,  p.  120. 

Approved  in  German  Sav.  Bank  v.  Archbold,  15  Blatchf .  400,  402,. 
F.  C.  6,364,  construing  later  United  States  statute  taxing  bank 
deposits. 

Internal  revenue. —  Savingrs  banlui  are  not  exempt  from  taxation 
under  revenue  act  of  1864  if  they  have  a  capital  stock  or  do  any 
other  business  than  receiving  deposits  to  be  loaned  or  invested  for 
the  sole  benefit  of  depositors,  p.  120. 

Cited,  arguendo,  in  New  Orleans  v.  New  Orleans  Sav.  Inst,  32^ 
La.  Ann.  531,  holding  bank  liable  for  city  license  tax. 

Banks  and  banking. —  Money  deposited  in  a  savings  bank  becomes- 
a  debt  for  which  the  bank  is  liable  and  the  managers  cannot  adopt 
a  rule  which  would  indefinitely  postpone  its  payment,  p.  122. 

Cited  and  principle  applied  in  Phoenix  Bank  v.  Bisley,  111  U.  S- 
127,  28  L.  375,  4  S.  Ct  322,  holding  bank  liable  to  assignee  of  depos- 
itor for  money  unlawfully  confiscated  during  Civil  War;  Bawls  ▼» 
Saulsbury,  66  Ga.  398,  applying  rule  to  assignee  of  bank-book;  New 
Orleans  v.  New  Orleans  Bank,  29  La.  Ann.  859,  holding  tax  on  capi- 
tal of  bank  valid.  Cited,  arguendo,  in  Colorado  Sav.  Bank  v.  Bvans» 
12  Colo.  App.  341,  56  Pac  Bep.  983,  refusing  to  hold  directors  liable 
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for  misfeasance  and  construing  State  statute;  City  of  Lansing  v. 
Wood.  57  Mich.  211,  23  N.  W.  774,  holding  city  treasurer's  bonds- 
men liable  after  city  had  taken,  in  payment  from  treasurer,  certifi- 
cate of  bank  which  subsequently  failed;  State  ▼.  Shove,  06  Wis.  8, 
65  Am.  St  Rep.  19,  70  N.  W.  314,  37  L.  R.  A.  145.  convicting  bank 
official  under  statute  for  receiving  deposit  when  bank  was  insolvent 

27  WalL  123-144,  21  L.  580,  OODDARD  v.  FOSTER. 

Work  and  labor. —  Party  is  entitled  to  compensation  for  services 
rendered  at  request  of  another,  p.  141. 

Aflsumpsit — Indebitatus  assumpsit  is  founded  on  implied  prom- 
ise which  the  law  imputes  to  party  under  duty  to  pay,  p.  141. 

Trial. —  Oonatmction  of  written  instruments  is  for  the  court;  ex- 
cept where  technical  or  introduced  collaterally  or  effect  depends 
on  extrinsic  facts,  it  is  for  the  jury,  p.  142. 

Cited  with  approval  in  Roberts  v.  Bonaparte,  73  Md.  200,  20  Atl. 
920,  10  li.  R.  A.  690,  collecting  authorities,  and  allowing  jury 
to  construe  contract  depending  partly  on  parol  evidence;  Com- 
fort V.  Ballingal,  134  Mo.  288,  35  S.  W.  611,  refusing  to  reverse 
case  for  erroneous  submission  of  written  instrument  to  jury,  where 
they  correctly  interpreted  it;  Halsey  v.  Adams,  —  N.  J.  — ,  43  Atl. 
710,  allowing  parol  evidence  to  explain  instructions  to  agent  "to 
reduce"  insurance  policy;  Holston  Salt  etc.,  Co.  v.  Campbell,  80 
Ya.  308,  16  S.  £3.  274,  court  construing  deed  in  action  of  ejectment; 
Houston  V.  McNeer,  40  W.  Va.  371,  22  S.  B.  82,  court  construing 
written  assignment  of  bond.    See  valuable  note  in  60  Am.  Dec.  457. 

TriaL — Oontracts  made  by  correspondence  between  parties  are 
to  be  construed  by  the  court  p.  142. 

Cited  with  approval  in  Higgins  v.  McCrea,  116  TJ.  S.  682,  20  L.  768, 
6  8.  Ct  562,  construing  contract  for  purchase  and  sale  of  prod- 
uce; Hughes  V.  Dundee  Mortgage  Co.,  140  U.  S.  104,  35  L.  357,  11 
S.  Ct  720,  construing  contract  of  agency  in  determining  compensa- 
tion; Scanlan  v.  Hodges,  52  Fed.  360,  10  U.  S.  App.  352,  collecting 
authorities,  and  construing  contract  for  shipment  and  sale  of  wheat 
See  valuable  note  in  60  Am.  Dec.  457. 

TriaL — Contracts  resting  partly  in  correspondence  and  partly  in 
oral  communicaticMis  are  to  be  construed  by  the  jury,  p.  142. 

Cited  in  Scanlan  v.  Hodges,  52  Fed.  360,  10  TJ.  S.  App.  352,  court 
construing  correspondence  contract  for  shipment  of  wheat 

Contracts. —  In  construing  contracts  courts  endeavor  to  place  them- 
selves in  same  situation  as  the  parties  at  time  of  its  execution, 
p.  143. 

Cited  with  approval  hi  Scanlan  v.  Hodges,  52  Fed.  360,  10  TJ.  S. 
App.  352,  construing  contract  for  shipment  of  wheat;  Guarantee  Co.» 
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etc.  V.  Mechanics,  etc.,  Bank,  80  Fed.  776,  47  U.  S.  App.  91,  construe 
ing  fidelity  insurance  contract;  McPhee  y.  Yonng,  13  Colo.  87,  21  Pac. 
1016,  construing  assignment  of  building  contract;  arguendo  in  Blake 
V.  Pine,  etc..  Coal  Co.,  76  Fed.  654,  43  U.  S.  App.  490,  construing 
contract  for  sale  of  lands.    See  valuable  note  in  67  Am.  Dec.  80. 

Damages. —  One  recoyering  for  personal  services  is  entitled  to 
interest  from  commencement  of  suit  at  rate  allowed  by  lex  fori, 
where  no  rate  is  fixed  in  the  contract  and  no  place  designated  for 
its  performance,  p.  143. 

Cited  with  approval  in  The  Alexandria,  10  Ben.  102,  F.  C. 
178,  allowing  interest  on  demurrage  in  collision  case;  Nashua, 
etc.,  K.  B.  y.  Boston,  etc.,  R.  R.,  61  Fed.  248,  21  U.  S.  App.  60, 
reviewing  authorities,  and  allowing  interest  on  amount  recovered 
under  railroad  contract;  Beckwith  v.  Talbot,  2  Colo.  650,  allowing 
interest  on  recovery  under  contract  for  sale  of  cattle;  Kopelke  v. 
Kopelke,  112  Ind.  442,  13  N.  E.  699,  allowing  interest  on  amount 
recovered  on  promissory  notes;  Carson  v.  Smith,  133  Mo.  616,  84  S. 
W.  858,  allowing  interest  in  action  for  conversion;  Sutro  Tunnel 
Co.  v.  Segregated,  etc..  Mining  Co.,  19  Nev.  133,  7  Pac.  279,  allowing 
recovery  and  interest  on  contract  for  tunnel  construction.  See  ex- 
haustive note  in  6  Am.  Dec.  193. 

Principal  and  agent. —  In  this  case  an  agent,  having  rendered  ser- 
vices after  the  termination  of  the  agency,  was  held  entitled  to  re- 
cover on  quantum  meruit,  pp.  132-144. 

17  Wall.  144-153,  21  L.  561,  WILLIAMS  v.  BAKER. 

Public  lands. —  Joint  resolution  of  Congress  is  sufficient  to  vali- 
date title  to  lands  erroneously  certified  to  a  State,  p.  150. 

Cited  with  approval  in  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L. 
919,  applying  rule  in  quieting  title  to  land;  Litchfield  v.  County  of 
Webster,  101  U.  S.  774,  25  L.  926,  collecting  authorities,  and  holding 
such  land  taxable  only  after  the  resolution  of  Congress;  Dubuque, 
etc.,  R.  R.  V.  Des  Moines,  etc.,  R.  R.,  109  TJ.  S.  330,  27  L.  953,  3  S. 
Ct  189,  Bullard  v.  Des  Moines,  etc.,  R.  R.,  122  U.  S.  173,  30  L. 
1125,  7  S.  Ct  1152,  and  United  States  v.  Des  Moines,  etc.,  R.  R., 
142  TJ.  S.  535,  35  L.  1106,  12  S.  Ct  314,  affirming  S.  C,  43  Fed.  6, 
all  applying  rule  in  quieting  title  to  land. 

Statutes. —  A  proviso  in  a  statute  covers  all  cases  coming  within 
its  terms,  whether  known  or  unknown  by  Congress,  p.  152. 

Courts. —  When  question  involved  has  been  previously  argued  and 
considered  by  the  court,  an  authoritative  exposition  of  its  views  is 
entitled  to  same  weight  as  other  well-considered  cases,  p.  152. 

Approved  in  State  v.  Brandt  41  Iowa,  640,  determining  the  suffi- 
ciency of  indictment  for  embezzlement 
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Fablie  lands. —  In  statute  granting  lands  to  railroad,  a  proviso  ex- 
cepting lands  reserved  for  internal  Improvements  applies  to  land 
previously  granted  to  a  State  for  improvement  of  river  navigation, 
p.  153. 

Cited  with  approval  in  Homestead  Co.  v.  Valley  B.  R.,  17  WalL 
ie2,  21  li.  622,  holding  raihx>ad  could  take  no  title  to  such  lands 
previously  reserved;  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L.  919, 
BuUard  v.  Des  Moines,  etc.,  B.  B.,  122  U.  S.  176,  80  L.  1126,  7  S. 
Ct  1153,  S.  C,  62  Iowa,  386,  17  N.  W.  610.  and  D.,  etc.,  B.  B.  v. 
D.  M.,  etc.,  B.  B.,  54  Iowa,  95,  6  N.  W.  160,  all  applying  rule  in 
quieting  title  to  land;  United  States  v.  Des  Moines,  etc.,  B.  B.,  142 
V.  8.  531,  35  I/.  il04,  12  S.  Ct  313,  holding  title  to  lands  granted  to 
Iowa,  good  against  the  United  States.  Cited,  arguendo,  in  Leaven- 
worth, etc.,  B.  B.  V.  United  States,  92  U.  S.  748,  23  L.  640,  construing 
grant  of  lands  to  aid  railroad  (affirming  S.  C,  1  McCrary,  618,  F.  C. 
15,582);  Broder  v.  Water  Co.,  101  U.  S.  277,  25  L.  791,  refusing  to 
enjoin  canal  through  lands  procured  under  railroad  grant;  Stryker 
V.  Goodnow,  123  U.  S.  528,  539,  31  L.  195,  199,  8  S.  Ct  203,  209, 
affirming  decision  of  State  court  on  taxability  of  lands  originally 
granted  by  United  States;  Northern,  etc.,  B.  B.  v.  St  Paul,  etc., 
B.  B.,  26  Fed.  561,  and  Wisconsin,  etc.,  B.  B.  v.  Forsythe,  43  Fed. 
886,  construing  land  grants  to  railroads;  Davenport  v.  Sebring,  52 
Iowa,  365,  3  N.  W.  404,  determining  title  to  land  under  claim  of 
adverse  possession* 

17  WalL  163-167,  21  L.  622,  HOMESTEAD  CO.  V.  VALLEY  B.  B. 

Public  lands. —  Under  grant  of  1866,  neither  Iowa  nor  the  rail- 
roads took  any  title  to  lands  then  claimed  to  belong  to  Des  Moines 
river  grant  of  1846,  p.  162. 

Cited  with  approval  in  Wolsey  y.  Chapman,  101  U.  S.  767,  25  L. 
919,  United  States  v.  Des  Moines,  etc.,  B.  B.,  142  U.  S.  532,  35  L. 
1104,  12  S.  Ct  313  (affinning  S.  C,  43  Fed.  4,  6),  and  D.,  etc.,  B.  B. 
V.  D.  M.,  etc.,  B.  B.,  54  Iowa,  95,  6  N.  W.  160,  all  applying  rule  in 
quieting  title  to  land;  Litchfield  v.  County  of  Webster,  101  U.  S.  774, 
25  L.  926,  collecting  authorities,  and  holding  such  lands  not  taxable 
until  after  subsequent  grant  by  Congress;  Stryker  v.  Goodnow,  123 
U.  S.  539,  31  L.  199,  8  S.  Ct  209,  and  Chapman  y.  Goodnow,  123  U. 
S.  542,  31  L.  236,  8  S.  Ct  212,  affirming  State  decision  on  taxability 
of  these  lands;  Goodnow  v.  Moulton,  51  Iowa,  556,  2  N.  W.  396, 
Goodnow  V.  Litchfield,  63  Iowa,  280,  281,  19  N.  W.  228,  229,  and 
Goodnow  V.  Stryker,  62  Iowa,  227,  17  N.  W.  507,  allowing  recovery 
of  taxes  paid  under  belief  of  ownership;  Snell  v.  Iowa  Homestead, 
59  Iowa,  702,  13  N.  W.  848,  allowing  damages  to  vendee  on  failure 
of  tiUe. 

Public  lands. —  Joint  resolution  of  Congress  of  1861,  and  act  of 
1862,  transferred  title  in  lands  claimed  under  Des  Moines  river 
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grant  of  1846,  from  United  States  to  State  of  Iowa,  for  use  of  its 
grantees,  p.  162. 

Cited  with  approval  in  Wolsey  v.  Chapman,  101  U.  S.  767,  25  L. 
919,  Dubuque,  etc.,  B.  R.  v.  Des  Moines,  etc.,  R.  R.,  109  U.  S.  331, 
27  L.  953,  3  S.  Ct.  189,  and  Bullard  v.  Des  Moines,  etc.,  R.  R.,  122 
U.  S.  176,  30  L.  1126,  7  S.  Ct.  1153,  collecting  authorities;  S.  C,  62 
Iowa,  384,  385,  17  N.  W.  010,  D.,  etc.,  R.  R.  v.  D.  M.,  etc.,  R.  R., 
54  Iowa,  95,  6  N.  W.  160,  all  applying  rule  in  quieting  title  to  land; 
Litchlleld  y.  County  of  Webster,  101  U.  S.  774,  25  L.  926,  coUect- 
ing  authorities,  and  holding  such  land  taxable  by  the  State  only 
after  the  joint  resolution;  United  States  v.  Des  Moines,  etc.,  R.  R., 
142  U.  S.  535,  35  L.  1106,  12  S.  Ct  314.  holding  title  to  lands  granted 
to  Iowa,  good  against  the  United  States  (affirming  S.  C,  43  Fed.  6); 
Snell  T.  Iowa  Homestead  Co.,  59  Iowa,  702,  13  N.  W.  848,  allowing 
damages  to  vendee  for  failure  of  title;  Goodnow  v.  Stryker,  62  Iowa* 
227,  17  N.  W.  507,  and  Goodnow  v.  Litchfield,  63  Iowa,  280,  281,  19 
N.  W.  228,  229,  allowing  recovery  of  taxes  paid  under  mistaken 
belief  of  ownership. 

Public  lands. —  Congress  has  right  to  dispose  of  public  lands  for 
such  purposes  as  in  its  Judgment  may  best  subserve  public  inter- 
ests, p.  166. 

Iffoney  paid. —  Taxes  paid  by  claimant  to  land,  cannot  be  recov- 
ered from  the  true  owner,  although  paid  in  good  faith  and  in  Ig- 
norance of  the  law,  but  without  any  request  from  the  true  owner* 
p.  166. 

Cited  with  approval  in  Litchfield  v.  County  of  Webster,  101  U. 
S.  778,  25  L.  927,  determining  right  of  State  to  tax  land  claimed 
under  Des  Moines  river  grant;  Stryker  v.  Goodnow,  123  U.  S.  533, 
535,  538,  31  L.  197,  198,  199,  8  S.  Ct.  206,  207,  209,  Litchfield  v.  Good- 
now, 123  U.  S.  549,  35  L.  201,  8  S.  Ct  210,  Chapman  v.  Goodnow, 
123  U.  S.  546,  548,  31  L.  237,  238,  8  S.  Ct  214,  215,  Des  Moines,  etc., 
R.  R.  V.  Iowa  Homestead  Co.,  123  U.  S.  553,  31  L.  203,  8  S.  Ct  217, 
and  Plumb  v.  Goodnow,  123  U.  S.  560,  31  L.  269,  8  S.  Ct  216,  all 
affirming  State  decision  on  taxability  of  lands  under  Des  Moines 
river  grant;  Dexter  v.  Say  ward,  84  Fed.  302,  holding  sureties  on 
attachment  bond  liable  for  taxes;  Garrigan  v.  Knight,  47  Iowa, 
527,  Goodnow  v.  Litchfield,  59  Iowa.  228,  9  N.  W.  108,  Goodnow 
V.  Burrows,  74  Iowa,  252,  254,  255.  23  N.  W.  251,  252,  263,  and 
Goodnow  V.  Burrows,  74  Iowa,  260,  37  N.  W.  322,  all  applying  rule; 
Dowell  V.  Portland,  13  Or.  252,  10  Pac.  309,  refusing  recovery  to 
purchaser  at  void  tax  sale;  dissenting  opinion  in  Garrigan  v.  Knight, 
47  Iowa,  528,  and  Goodnow  v.  Litchfield,  59  Iowa,  239,  13  N.  W. 
86,  majority  applying  rule. 

Distinguished  in  Sherman  v.  Savery,  2  McCrary,  119,  2  Fed.  516, 
allowing  recovery  of  taxes  paid  by  trustee  holding  land;  Irvine  v. 
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Angus,  93  Fed.  634,  reversing  8.  C,  84  Fed.  131,  allowing  recovery 
of  assessment  paid  by  claimant  to  stock;  McCloy  t.  Amett,  47  Ark. 
457,  2  S.  W.  76,  allowing  defendant  In  ejectment  to  set  off  taxes 
paid  against  rents;  Goodnow  v.  Moulton,-.  51  Iowa,  560,  2  N.  W. 
399,  Goodnow  y.  Litchfield,  63  Iowa,  281,  19  N.  W.  229,  Goodnow 
T.  Stryker,  02  Iowa,  223,  14  N.  W.  346,  62  Iowa,  226,  227,  17  N.  W. 
506,  607,  and  Goodnow  t.  Stryker,  61  Iowa,  262,  16  N.  W.  486, 
allowing  recovery  of  taxes  paid  under  belief  of  ownership;  Amer- 
ican Emigrant  Co.  v.  Iowa,  etc.,  Land  Co.,  52  Iowa,  328,  3  N.  W. 
91,  allowing  recovery  of  taxes  paid  under  mistake  of  facts  subse- 
quently adjudicated;  Goodnow  v.  Plumbe,  64  Iowa,  673,  21  N.  W.  133, 
and  Goodnow  v.  Wells,  67  Iowa,  656,  25  N.  W.  865,  both  holding  one 
entitled  to  recovery  of  taxes  paid  on  another's  land,  can  recover 
Interest  also. 

Keney  paid. —  One  person  cannot  make  another  his  debtor  by 
paying  the  debt  of  the  latter,  without  his  request  or  assent,  p.  167. 

Approved  in  Garrlgan  v.  Knight,  47  Iowa,  527,  denying  recovery 
of  taxes  paid  by  claimant  to  land. 

Distinguished  in  Bibblns  v.  Clark,  90  Iowa,  240,  57  N.  W.  887, 
29  L.  B.  A.  286,  and  n.,  allowing  mortgagee  to  recover  taxes  paid 
from  mortgagor. 

Public  lands. —  Statute  of  1856,  granting  lands  In  Iowa  to  rail- 
road, did  not  include  lands  previously  granted  for  river  improve- 
ment; and  neither  railroad  nor  Its  grantees  were  cestuis  que  trustent 
of  the  "  indemnity  lands "  subsequently  granted  to  the  State,  pp. 
163-167. 

Followed  in  CrlUey  v.  Burrows,  17  Wall.  167,  21  L.  624.  Cited, 
arguendo,  in  Stryker  v.  Goodnow,  123  U.  S.  529,  31  L.  195,  8  S.  Ct 
203,  and  Chapman  v.  Goodnow,  123  U.  S.  543,  31  L.  236,  8  S.  Ct 
213,  affirming  decision  of  State  court  on  taxability  of  lands  acquired 
under  Des  Moines  river  grant;  United  States  v.  Missouri,  etc.,  B. 
B.,  141  U.  S.  369,  35  L.  769,  12  S.  Ct  17,  Northern,  etc.,  B.  B.  v. 
St  Paul,  etc.,  B.  B.,  26  Fed.  561,  and  Wisconsin,  etc.,  B.  B.  v. 
Forsythe,  43  Fed.  885,  all  construing  grants  of  land  to  railroads. 

17  WalL  167,  21  L.  624,  CBILLEY  v.  BI7BB0WS. 

Similar  to,  and  decided  with.  Homestead  Co.  v.  Valley  B.  B.,  17 
WaU.  153,  21  L.  622,  supra. 

17  WalL  168-182,  21  L.  538,  UNITED  STATES  v.  COOK. 

TTnited  States. —  Public  officers,  disbursing  public  money,  are  re- 
quired to  keep  accurate  entry  of  money  received  and  paid,  p.  171. 

Bmbeiiiilement. —  Any  public  officer  who  converts  public  money. 
Intrusted  to  his  care,  to  his  own  use.  Is  guilty  of  embezzlement,  p. 
171. 
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Indictment  and  information. —  When  a  statute,  defining  an  of- 
fense, contains  an  exception  so  Incorporated  therein,  that  the  offense 
cannot  be  clearly  described  without  it,  the  indictment  must  allege 
enough  to  show  the  accused  Is  not  within  the  exception;  but  if  it 
is  not  so  incorporated,  it  becomes  matter  of  defense,  and  accused 
must  specially  plead  it,  p.  173. 

The  following  cases,  considering  indictments  on  statutes  with  ex- 
ceptions, cite  the  rule  with  approval,  and  hold  in  accordance  there- 
with, that  the  exception  need  not  be  negatived:  Nelson  v.  United 
States,  12  Sawy.  291,  30  Fed.  116,  and  Shelp  v.  United  States,  81 
Fed.  696,  48  U.  S.  App.  379,  collecting  cases,  prohibiting  sale  of 
liquor,  except  for  medicinal  purposes,  is  good;  United  States  y.  Cook» 
13  Sawy.  496,  36  Fed.  897,  prohibiting  the  fencing  public  lands,, 
unless  defendant  was  claiming  title  in  good  faith;  United  States  y. 
Stone,  49  Fed.  850,  prohibiting  the  cutting  of  timber  on  public  land» 
unless  justified  under  various  land  laws;  Packer  v.  People,  —  Colo. 
App.  — ,  57  Pac.  1091,  statute  of  limitations  need  not  be  negatived; 
Territory  v.  Scott,  2  Dak.  216,  218,  6  N.  W.  437,  438,  holding  an 
indictment  sufficient  without  negativing  any  instance  in  which  act 
was  allowed;  Baeumel  v.  State,  26  Fla.  74,  75,  7  So.  372,  373,  col- 
lecting cases,  prohibiting  sale  of  liquors,  except  by  a  druggist;  State 
V.  Van  Vliet,  92  Iowa,  478,  61  N.  W.  241,  collecting  cases,  under  a  gen- 
eral prohibitory  liquor  law,  with  exceptions  as  to  certain  localities, 
this  need  not  be  negatived;  Nesbit  v.  State,  7  Kan.  App.  298,  54 
Pac.  328,  Sunday  law,  prohibiting  work,  except  certain  callings; 
Commonwealth  v.  Jennings,  121  Mass.  52,  23  Am.  Rep.  253,  indict- 
ment for  polygamy  need  not  negative  the  absence  of  first  spouse 
for  seven  years;  Thompson  v.  State,  54  Miss.  744,  similar  to  cited 
case;  State  v.  Bockstruck,  136  Mo.  351,  38  S.  W.  320,  prohibiting 
coloring  of  oleomargarine,  except  for  export;  State  v.  Elam,  21  Mo. 
App.  292,  prohibiting  sale  of  liquor,  except  for  sacramental  pur- 
poses; Territory  v.  Burns,  6  Mont.  75.  9  Pac.  434,  collecting  cases, 
prohibiting  concealed  weapons,  except  to  peace  officers;  United 
States  T.  Fuller,  4  N.  Mex.  360,  5  N.  Mex.  87,  20  Pac.  177,  indictment 
for  embezzling  need  not  negative  a  proviso  that  it  was  not  deliv- 
ered to  addressee;  Yillines  v.  State,  96  Tenn.  145,  147,  33  S.  W. 
923,  924,  prohibiting  druggist  from  selling  without  register,  unless 
a  physician;  Mosely  v.  State,  18  Tex.  App.  312,  Sunday  law,  pro- 
hibiting sales,  except  burial  material  and  provisions,  before  9  a.  m.; 
State  V.  Bevins,  70  Yt  577,  41  Atl.  656,  statute  requiring  license  from 
peddlers,  except  where  they  sell  from  own  land. 

Cited  in  the  following,  where  indictment  was  not  sufficient  for 
failing  to  negative  exceptions:  United  States  y.  Felderward,  IS 
Sawy.  514,  86  Fed.  491,  an  indictment  for  fencing  public  land,  not 
negativing  the  exceptions  permitting  such  inclosure;  Mays  y.  State, 
89  Ala.  89,  8  So.  29,  where  statute  makes  it  criminal  to  ran  cattle 
in  inclosure,  unless  no  crops  thereon;  People  y.  Fairbanks,  7  Utah» 
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6.  24  Pac.  639,  indictment  for  assault  mnst  negative  Just  cause  or 
excuse;  Young  v.  Territory,  8  Okl.  528,  58  Pac.  725,  rape  indict- 
ment must  deny  that  female  was  assailant's  wife.  Cited,  arguendo, 
in  Maxwell,  etc.,  Co.  v.  Dawson,  151  U.  S.  604,  38  L.  285,  14  S.  Ct. 
464,  collecting  cases,  holding  in  ejectment,  where  deed  is  for  a 
tract,  with  exceptions,  the  plaintiff  must  show  the  land  involved  is 
not  within  the  exception;  Evans  v.  United  States,  153  U.  S.  590,  38 
L.  833,  14  S.  Ct.  937,  in  general,  matters  of  defense  need  not  be 
anticipated  by  plaintiff;  Ledbetter  v.  United  States,  170  U.  S.  611. 
42  L.  1163,  18  S.  Ct.  776,  collecting  cases,  stating  rule  that  pleader 
is  not  bound  to  negative  a  proviso,  but  is  bound  to  aver  the  de- 
fendant is  not  in  any  exceptions  contained  in  enacting  clause; 
Stocton  V.  Morris,  39  W.  Va.  443,  19  S.  B.  534,  plaintiff  in  eject- 
ment of  survey,  with  exceptions,  must  show  the  exceptions  exclude 
the  defendant's  land.  Cited  obiter  in  United  States  v.  Atkinson,  34 
Fed.  317.    See  note,  94  Am.  Dec.  256,  5  Biss.  198,  F.  C,  16,229. 

Indictment  and  information. —  Offenses  created  by  statute,  as 
well  as  at  common  law,  must  be  accurately  and  clearly  described  in 
an  indictment,  p.  174. 

Cited  with  approval  in  State  v.  Bartley,  34  La.  Ann.  149,  hold- 
ing indictment  for  murder  sufficient,  though  means  not  stated; 
State  V.  Hathaway,  106  Mo.  240,  17  S.  W.  300,  indictment  insufficient 
for  not  stating  accused  unlawfully  and  willfully  practiced  medicine 
without  having  certificate  recorded.    See  note,  3  Am.  St  Rep.  279. 

Indictment  and  information. —  Every  ingredient  of  which  the 
offense  Is  composed  must  be  clearly  and  accurately  alleged  in  the 
indictment,  p.  174. 

The  following  cases  cite  this  rule  with  approval  and  hold  indict- 
ments insufficient:  United  States  v.  Cruikshank,  92  U.  S.  558,  23 
L.  593,  holding  insufficiently  specific  an  indictment  for  hindering 
negroes  from  voting;  United  States  v.  Mann,  95  U.  S.  584,  24  L.  532, 
not  stating  that  checks  withheld  from  inspection  were  not  stamped 
at  time  of  issue;  Moore  v.  United  States,  160  U.  S.  270,  40  L.  424, 
16  8.  Ct  295,  reviewing  cases,  embezzlement  of  post-office  derk 
must  allege  it  came  into  his  possession  as  employee;  United  States 
V.  Walsh,  5  DilL  61,  F.  C.  16,636,  holding  an  indictment  for  con- 
spiracy bad  for  uncertainty;  United  States  v.  Lehman,  39  Fed.  771, 
particulars  of  ftaud  must  be  set  out  in  an  indictment;  United 
States  V.  Kelsey,  42  Fed.  887,  reviewing  cases,  fraudulently  sup- 
pressing election  returns,  must  state  facts  constituting  the  sup- 
pression; United  States  v.  Bums,  54  Fed.  360,  where  the  exact 
•pedes  of  rubbish  thrown  into  river,  and  the  exact  place  were  not 
named;  United  States  v.  MacDonald,  65  Fed.  488,  an  indictment 
for  mailing  matter  concerning  lottery,  must  set  out  the  scheme  par- 
ticularly; United  States  v.  Tubbs,  94  Fed.  358,  an  Indictment  for 
mailing  matter  concerning  abortions,  the  letter  or  some  of  its  Ian- 
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guage  should  be  set  out;  State  y.  Turnbull,  78  Me.  396,  6  AtL  2, 
where  place  of  crime  Is  material,  it  must  be  alleged;  State  v. 
Hayward,  83  Mo.  310,  indictment  for  obscene  literature  must  set 
it  out;  State  v.  Terry,  109  Mo.  619,  19  S,  W.  211,  reviewing  cases, 
and  Williams  v.  State,  12  Tex.  App.  400,  collecting  cases,  both 
holding  statute  unconstitutional,  requiring  only  general  designation 
of  offense;  Huntsman  y.  State,  12  Tex.  App.  634,  reviewing  cases* 
holding  invalid  a  statute  allowing  conviction  for  embezzlement  on 
alleging  facts  constituting  larceny. 

In  the  following  cases  the  rule  is  cited  with  approval,  and  indict- 
ment is  held  suiflcient  to  sustain  the  charge:  United  States  v. 
Britton,  107  U.  S.  665,  27  L.  524,  2  &  Gt  521,  where  it  followed 
statutory  language  and  charged  every  element;  Evans  v.  United 
SUtes,  153  U.  S.  587,  590,  38  L.  832,  833,  14  S.  Ct  936,  937,  holding 
no  impracticable  standard  of  particularity  is  required;  Ledbetter  v. 
United  States,  170  U.  S.  610,  42  L.  1163,  18  S.  Gt  775,  collecting 
cases,  where  it  followed  statute  and  no  demurrer;  United  States  v. 
Atlilnson,  34  Fed.  317,  embezzling  letter  need  not  aver  fraudulent 
Intent;  United  States  v.  Potter,  56  Fed.  00,  an  indictment  for  cer- 
tification of  check,  where  person  has  no  money  at  bank,  need  not 
allege  delivery  of  check;  People  v.  Goldberg,  39  Mich.  547,  informa- 
tion for  receipt  of  stolen  goods  need  not  allege  time  and  place 
of  theft.  Gited  also  in  dissenting  opinion  in  United  States  v.  Reese, 
92  U.  S.  225,  232,  23  L.  567,  570,  majority  holding  invalid,  act  for 
punishing  election  inspectors  for  refusing  negro's  vote;  United 
States  V.  Gruikshank,  92  U.  S.  562,  23  L.  595,  majority  holding  an 
indictment  of  insufficient  particularity. 

ZndictmezLt  and  information. —  Bad  indictment  may  be  quashed 
on  motion,  or  judgment  arrested  or  reversed  on  error,  p.  174.        ^ 

Gited  In  dissenting  opinion  in  United  Statee  v.  Reese,  92  U.  S.  225, 
23  L.  567,  majority  holding  invalid,  the  acts  providing  for  punish- 
ment of  election  officers  for  refusing  to  receive  votes;  United  States 
v.  Gruikshank,  92  U.  S.  562,  23  L.  595,  majority  holding  an  indict- 
ment insufficiently  particular. 

Indictment  and  information. —  A  good,  but  not  universal  rule 
is  that  where  an  exception  is  In  an  enacting  clause,  the  party 
must  show  the  accused  is  not  within  the  exception;  where  in  a 
subsequent  section  or  statute,  it  must  be  shown  by  the  defense,  p. 
174. 

This  rule  is  cited  as  being  the  rule  of  law  in  following  cases: 
Miller  v.  Shields,  124  Ind.  170,  24  N.  E.  672,  8  L.  R.  A.  408,  and  n., 
holding  where  a  feme  covert  cannot  be  a  surety,  it  is  not  neces- 
sary to  negative  this  in  a  suit  upon  a  note;  State  v.  Williams,  9 
Mont  180,  23  Pac.  336,  indictment  for  rape  need  not  negative  that 
female  is  not  his  wife;  Rowell  v.  Janvrin,  151  N.  Y.  67,  45  N.  B.  400, 
collecting  cases,  suit  to  enforce  stockholders'   liability  for  debts 
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need  not  negative  exceptions,  which  excuse  them;  State  v.  Dnke,  42 
Tex.  459,  collecting  cases,  Indictment  for  carrying  weapon  must 
negative  persons,  place  and  circumstances  allowed  by  statute. 
Cited  in  the  following  cases,  which  state  the  rule  has  been  modified 
in  the  cited  case:  Nelson  y.  United  States,  12  Sawy.  290,  80  Fed. 
116,  Territory  y.  Scott,  2  Dak.  217,  6  N.  W.  437,  and  State  v.  Beyins, 
70  Yt  576,  41  AtL  655.  Cited,  arguendo,  in  Reusens  y.  Lawson,  91 
Ya.  253,  21  S.  B.  855,  plaintiff  in  ejectment,  proving  exterior 
boundaries  with  exceptions,  must  show  his  claim  not  in  excepted 
part. 

Btatntes. —  An  exception  is  that  which  would  otherwise  be  in- 
cluded in  the  category  from  which  excepted;  a  proviso  is  either 
to  except  or  to  qualify  or  restrain  generality  or  to  exclude  misinter- 
pretation.   The  distinction  is  often  disregarded,  p.  177. 

Indictment  and  information. —  Demurrer  to  indictment  admits 
every  fact  well  pleaded,  p.  178. 

Indictment  and  information. —  Defendant  cannot  set  up  statute 
of  limitation  by  demurrer,  where  act  defining  offense  contains  no 
proviso  or  exception,  p.  178. 

Indictment  and  information. —  Demurrer  is  not  proper  method 
of  raising  point  that  offense  is  barred  by  statute  of  limitations, 
where  complaint  fails  to  negative  this  defense,  since  it  would  shut 
out  evidence  properly  admissible  under  general  issue  to  show  that 
offense  was  not  barred,  pp.  178,  179,  180. 

Cited  in  Packer  v.  People,  —  Colo.  App.  — ,  57  Pac.  1091,  same  as 
cited  case,  dissenting  opinion  in  Yaughn  y.  Congdon,  56  Yt  121, 
majority  holding  a  complaint  void  as  barred  by  statute.  See  3  Dill. 
385,  note,  P.  C.  15,908. 

e 

Criminal  law. —  Defendant  in  criminal  action  may  give  evidence 
of  statute  of  limitations  under  general  issue,  or  may  raise  it  by 
special  plea,  p.  179. 

Cited  with  approval  in  United  States  v.  Brown,  2  Low.  268,  F.  C. 
14,665,  may  be  raised  under  plea  of  not  guilty;  Packer  v.  People,  — 
Colo.  App.  — ,  57  Pac.  1091,  same  as  cited  case;  Boughn  v.  State,  44 
Neb.  '892,  62  N.  W.  1095,  pleading  not  guilty;  arguendo,  in  State  v. 
Thrasher,  79  Me.  20,  7  Atl.  815,  limitation  cannot  be  raised  by 
motion  in  arrest  of  Judgment;  dissenting  opinion  in  Yaughn  v. 
Congdon,  56  Yt  121,  majority  holding  a  complaint  void,  showing 
it  was  barred  by  statute.  See  5  Biss.  198,  note,  F.  C.  16,229,  3  DHL 
385,  note,  F.  C.  15,90a 

Criminal  law. —  An  indictment  will  not  be  quashed  because  it 
does  not  appear  on  its  face  that  it  was  not  barred  by  statute  of 
limitationst  whether  the  statute  contains  exceptions  or  not,  p.  180. 

Vol*  VUI  — 8 
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Cited  with  approval  in  United  States  v.  Owen,  13  Sawy.  57,  32 
Fed.  536,  but  sustaining  demurrer  where  counsel  has  admitted  he 
did  not  fall  within  the  exception;  Packer  v.  People,  —  Colo.  App.  — , 
51  Pac.  1091,  similar  to  cited  case;  obiter,  in  Boughn  y.  State,  44 
Neb.  892,  62  N.  W.  1095;  dissenting  opinion  in  Vaughn  y.  Congdon, 
56  Vt.  121,  majority  holding  a  complaint  void,  showing  that  it  was 
barred  by  limitations  on  its  face.  Cited,  arguendo,  in  In  re  David- 
son, 22  Blatchf.  477,  21  Fed.  621,  statute  of  limitations  for  desertion 
does  not  oust  Jurisdiction  of  courts-martial,  and  is  a  question  for 
them  to  determine;  In  re  Bogart,  2  Sawy.  409,  F.  C.  1,596,  statute  of 
limitations  cannot  be  raised  on  habeas  corpus  proceedings. 

Miscellaneous. — Cited  in  note  98  Am.  Dec.  167. 

17  WalL  182-191,  21  L.  624,  THE  COLLECTOR  v.  BEGGB. 

Internal  revenue. —  Quantity  of  materials  used,  as  ascertained 
by  assessor,  not  actual  product  of  spirits,  determines  amount  of 
tax  on  distilled  spirits,  p.  189. 

Cited  with  approval  in  Pahlman  v.  Collector,  20  Wall.  197,  22  L. 
343,  and  Turner  v.  Williams,  24  Fed.  Cas.  377,  applied  to  similar 
case;  arguendo,  in  United  States  v.  Three  Tons  of  Coal,  6  Biss. 
401,  F.  C.  16,515,  holding  it  no  Infringement  of  rights  to  seize  books 
and  papers. 

Internal  revenue. —  Distiller  of  spirits  must  pay  taxes  on  at 
least  80  per  cent  of  the  capacity  of  his  plant,  and  on  all  which 
should  have  been  produced  in  excess  thereof,  from  the  amount  of 
materials  used,  p.  191. 

Followed  in  United  States  v.  Halloran,  14  Blatchf.  3,  F.  C.  15,286, 
a  similar  case. 

Internal  revenue. —  The  survey  and  estimate  of  producing 
capacity  of  a  distillery  are  conclusive,  though  subject  to  revision 
by  commissioner  of  internal  revenue,  p.  191. 

Cited  with  approval  In  Pohlman  v.  The  Collector,  20  Wall.  197, 
22  L.  343,  holding,  in  estimating  capacity,  the  assessor  need  not 
take  the  fermenting  period  employed  by  the  distiller;  Turner  v. 
Williams,  24  Fed.  Cas.  377,  suit  to  recover  money  paid. 

Distinguished  in  United  States  v.  Myers,  3  Hughes,  245,  F.  C. 
15,846,  collecting  cases,  holding  when  amount  of  assessment  is  be- 
fore court,  the  defendant  may  show  error,  though  he  has  not  ap- 
pealed to  the  commissioner. 

17  Wall.  191-206,  21  L.  606,  LAPEYRE  v.  UNITED  STATES. 

Pleading. —  Existence  of  a  proclamation  of  the  president  Is  de- 
nied by  nul  tiel  record,  pp.  196,  200. 

Statutes. —  When  no  time  is  prescribed,  or  where  they  are  to  take 
effect  "  from  and  after  the  passing,"  statutes  take  effect  from  the 
first  moment  of  their  date,  p.  198. 
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Cited  with  approval  in  United  States  y.  Chang  Sam,  47  Fed.  883, 
collecting  cases,  applied  to  Chinese  exclusion  act;  Cravens  v.  At- 
lantic, etc.,  R.  R.,  150  N.  Y.  231,  44  N.  E.  970,  a  statute  prohibiting 
appeal  takes  effect  from  first  moment.  Cited,  arguendo,  in  Leidlgh 
Carriage  Co.  v.  Stengel,  95  Fed.  640,  collecting  cases,  in  absence 
of  evidence,  a  statute  is  presumed  to  be  signed  on  the  first  minute 
of  its  date;  Harmon  v.  Comstock,  etc.,  Cattle  Co.,  9  Mont  251,  23 
Pac.  472,  holding  attachment  filed  at  10  p.  h.  valid.  Cited,  but  not 
foDowed,  in  Burgess  v.  Salmon,  97  U.  S.  383,  24  L.  1105,  where  statute 
increasing  tax  on  tobacco  exempted  that  already  paid,  tobacco  paid 
for  in  the  morning  while  act  was  signed  in  afternoon,  is  exempt; 
Lonisville  v.  Savings  Bank,  104  U.  S.  476,  26  L.  777,  reviewing 
cases,  when  necessary  to  determine  conflicting  rights,  fractions  of 
days  will  be  noted;  Maine  v.  Gilman,  11  Fed.  216,  cited  to  effect 
that  the  hour  when  statute  became  a  law  may  be  proved;  United 
States  V.  Stoddard,  89  Fed.  701,  703,  704,  706,  reviewing  cases,  where, 
a  tariff  act  is  signed  in  afternoon,  all  goods  imported  In  the  morn- 
ing of  same  day   are  under  old  tariff. 

Distinguished  in  McElrath  v.  United  States,  102  U.  S.  437,  26  L. 
191,  holding  act  in  question  not  effective  until  peace  was  established. 

Statutes. —  Proclamations  of  the  president  take  effect  when 
signed  and  sealed  and  attested  by  the  secretary,  without  further 
publication,  pp.  199,  200. 

Cited  with  approval  in  United  States  v.  Norton,  97  U.  S.  170,  24 
L.  909,  especially  approving  on  same  facts;  Le  Roy  v.  Clayton,  2 
Sawy.  496,  F.  C.  8,268,  a  patent  takes  effect  when  signed,  without 
delivery. 

17  Wall.  207-210,  21  L.  653,  ALLEN  v.  UNITED  STATES. 

TTnited  States  is  entitled  to  priority  over  other  creditors  where 
an  insolvent  makes  a  voluntary  assignment,  p.  209. 

United  States. —  Creditors  of  an  insolvent  who  receive  payment 
in  disregard  of  priorities  of  United  States  are  personally  liable  to 
United  States  for  its  claim,  p.  209. 

Set-off. —  Claim  of  United  States  to  property  taken  by  assignees 
of  an  insolvent,  disregarding  its  priority,  is  a  proper  subject  of  set- 
off against  a  claim  by  assignees  for  property  sold  to  the  United 
States  by  them,  p.  210. 

Set-off  —  Actions. —  A  demand  for  proceeds  of  bonds  unlawfully 
converted  to  one's  own  use  is  one  arising  on  implied  contract,  or 
may  be  so  treated  by  a  waiver  of  the  alleged  fraud,  and  may  be 
Bet-off  against  a  claim  ex  contractu,  p.  210. 

Cited  with  approval  in  McCable  v.  Winship,  17  Bank.  Reg.  113, 
15  Fed.  Gas.  1225,  allowing  a  claim  waiving  tort  set  off  against  claim 
ex  contractu.    See  note,  47  Am.  St  Rep.  595. 
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Set-off. —  Where  an  amount  is  not  determined  by  judicial  pro- 
ceeding, but  can  be  stated  with  certainty,  and  interest  added  by 
computation,  it  may  set  off  on  a  claim  against  the  United  States,  p. 
210. 

Court  of  ClalmB  Is  authorized  to  determine  demands  of  the 
United  States  of  every  kind,  against  claimant,  whether  liquidated  or 
not,  and  to  set  them  off  against  the  claim,  p.  210. 

17  WalL  211-253,  21  L.  523,  HOLDEN  v.  JOY. 

Equity. —  Concessions  in  a  bill  favorable  to  respondent  are  re- 
garded as  undisputed  by  complainant,  and  matters  well  pleaded  in 
the  bill  are  admitted  by  demurrer,  p.  236. 

Indian  tribes  are  states  In  a  certain  sense,  being  recognized  as 
such  by  the  executive  and  legislative,  and  courts  are  bound  thereby, 
p.  242. 

Cited  with  approval  in  Atlantic,  etc.,  R.  R.  v.  Mingus,  165  U.  S. 
437,  41  L.  780,  17  S.  Ct  355,  Indian  lands  not  granted  to  railroads; 
Mehlln  v.  Ice,  56  Fed.  19,  12  U.  S.  App.  305,  holding  proceeding  and 
judgment  of  Cherol^ee  courts  are  on  same  footing  as  courts  of 
territories,  entitled  to  full  faith;  Davison  v.  Gibson,  56  Fed.  444, 
12  U.  S.  App.  362,  it  will  not  be  presumed  that  common  law  is  in 
force  In  Creelc  nation;  Thebo  v,  Choctaw  Tribe,  66  Fed.  374,  27  U. 
8.  App.  657,  United  States  court  of  Indian  territory  has  no  juris- 
diction against  Choctaw  nation;  note,  3  McCrary,  516,  stating  In- 
dians are  not  citizens. 

Tnfilan  tribes  are  not  States  within  the  constitutional  meaning, 
which  extends  judicial  power  to  controversies  between  two  or  more 
States,  p.  242. 

Treaties  may  be  made  on  all  subjects  by  the  United  States,  not 
inconsistent  with  its  nature  or  its  relations  with  the  States,  p.  243. 

Cited  with  approval  in  United  States  v.  Reese,  5  Dill.  409,  F.  C. 
16,137,  collecting  cases,  holding  Cherokees  hold  land  by  treaty;  In 
r.e  Tlburclo  Parrott,  6  Sawy.  376,  1  Fed.  508,  holding  United  States 
may  mal^e  treaties  allowing  Chinese  right  to  labor. 

T-nHiftTiM  were  the  owners  and  occupants  of  the  territory  where 
they  resided  before  the  approach  of  civilized  man,  p.  243. 

Cited  obiter  in  Utah,  etc.,  Mfg.  Co.  v.  Dlcliert,  etc..  Sulphur  Co., 
6  Utah,  195,  21  Pac.  1006,  5  L.  R.  A.  266. 

International  law. —  Discovery^  by  consensus  of  nations,  gives 
title  to  the  government  of  the  discoverer,  and  may  be  consummated 
by  possession,  p.  243. 

Indians. —  Discovery  gives  title  as  between  discoverers,  but  not 
against  the  aborigines;  against  whom  the  discoverer  has  the  sole 
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right  of  purchase,  there  being  no  duty,  however,  on  the  Indians  to 
sell,  p.  244. 

Indiana. —  TJnited  States  may  prohibit  sale  of  land  by  Indians 
to  any  other  nations,  whom  It  may  also  exclude  from  interference 
with  Indians,  p.  244. 

Cited  with  approval  in  Strawberry  Hill  Cattle  Co.  v.  Chipman, 
13  Utah,  465,  45  Pac.  350,  collecting  cases,  ultimate  title  is  in 
United  States,  subject  to  occupancy  by  Indians,  holding  valid  a 
lease. 

Treaties. —  Land  may  be  conveyed  by  treaty  without  act  of  Con- 
gress, and  validity  of  conveyance  of  the  '*  neutral  lands  "  to  Chero- 
kees,  by  treaty  of  1835,  has  been  recognized  by  Congress,  p.  247. 

Followed  in  Jones  v.  Meehan,  175  U.  S.  10.  Cited  with  approval 
in  Ex  parte  Crow  Dog,  109  U.  S.  567,  27  L.  1034,  3  S.  Ct  403,  col- 
lecting cases,  criminal  statutes  may  be  extended  to  Indians,  by 
treaty,  without  act  of  Congress;  United  States  v.  Reese,  6  Dill.  409, 
F.  C.  16,137,  collecting  cases,  holding  Cherokees  hold  lands  by  treaty; 
United  States  v.  Payne,  2  McCrary,  295,  8  Fed.  888,  reserving  land 
to  Seminoles  by  treaty,  is  valid;  Cherokee  Nation  v.  Southern,  etc., 
R.,  33  Fed.  905,  but  the  United  States  still  has  right  of  eminent  do- 
main; Mehlin  v.  Ice,  56  Fed.  16,  12  U.  S.  App.  305,  stating  title  of 
Cherokees  is  valid;  Woods  v.  Missouri,  etc.,  Ry.,  11  Kan.  345,  hold- 
ing the  rule  settled;  Cherokee,  etc..  Live  Stock  Assn.  v.  Land,  etc., 
Co.,  138  Mo.  404,  40  S.  W.  109,  but  the  Indians  may  not  lease  it; 
Utah,  etc.,  Mfg.  Co.  v.  Dlckert,  etc.,  Sulphur  Co.,  6  Utah,  191,  21 
Pac  1005,  5  L.  R.  A.  265,  holding  valid,  a  patent  to  the  Chippewas. 

Treatiea. —  Congress  has  no  right  to  settle  or  interfere  with  rights 
under  treaties,  except  in  cases  purely  political,  p.  247. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  32,  United  States  v.  Reese, 
5  DHL  409,  and  Utah,  etc.,  Mfg.  Co.  v.  Dlckert,  etc..  Sulphur  Co.,  6 
Utah,  191,  21  Pac.  1005,  5  L.  R.  A.  265. 

Indiana. —  Cherokee  Indians  did  not  abandon  their  lands  by  deed- 
ing in  trust  for  sale  to  United  States  by  treaty  of  1866,  p.  250. 

Deeds. —  Conditiona  snbaequent,  when  broken,  can  only  be  taKen 
advantage  of  by  grantor,  p.  250. 

Cited  with  approval  in  Knight  v.  Kansas,  etc.,  R.,  70  Mo.  238, 
collecting  cases,  where  a  city  granted  right  of  way  to  railroad  on 
condition  that  machine  shops  never  be  removed. 

Treaty,  granting  land,  is  not  a  mere  agreement,  but  operates  to 
convey  to  United  States,  p.  250.  . 

Indiana. —  Sale  of  certain  Cherokee  trust  lands,  under  agreement 
of  1868,  to  one  Joy,  held  valid,  p.  252. 
See  Warner  y.  Joy,  17  Wall.  253,  21  L.  538,  infra,  a  similar  case. 
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17  WalL  263,  21  L.  537.  WARNER  v.  JOY. 
Similar  to  Holden  t.  Joy,  17  WalL  211,  21  L.  523,  supra. 

17  WalL  253-294,  21  L.  676,  TYLER  v.  MAGWIRB. 

Appeal  and  error. —  Supreme  Court  will  not  presume  that  State 
court  decided  erroneously  in  order  to  defeat  their  own  jurisdiction, 
p.  280. 

Api>eal  and  error. —  A  subordinate  court.  State  or  Federal,  can- 
not, by  disregarding  Supreme  Court's  mandate,  evade  or  reverse 
its  Judgment,  pp.  282,  289. 

Cited  with  approval  in  Kingsbury  v.  Buckner,  134  U.  S.  671,  83 
li.  1055,  10  S.  Ct  645,  a  party  cannot  Impeach  a  decree  by  direc- 
tion of  appellate  court,  by  original  bill,  for  errors  on  face  of  record, 
that  do  not  involve  jurisdiction;  Gaines  v.  Rugg,  148  U.  S.  242,  37 
L.  437,  13  S.  Ct.  616,  issuing  a  mandamus  for  non-conformity  with 
direction  of  Supreme  Court;  Bloxham  v.  Florida,  etc.,  R,  R.,  39  Fla. 
288,  22  So.  706,  bill  of  review  not  allowable  where  decree  has  been 
passed  by  appellate  court,  except  by  consent  of  the  latter;  Goodrich 
V.  Wilson,  135  Mass.  33,  on  mandate  affirming  judgment  for  plaintiff, 
lower  court  cannot  try  the  effect  of  defendant's  discharge  in  bank- 
ruptcy; Holleran  v.  Melsel,  91  Va.  148,  21  S,  E.  659,  collecting  cases, 
construction  of  certain  papers  by  Supreme  Court  is  binding  on  the 
lower  court 

Distinguished  in  State  v.  Mayor,  35  La.  Ann.  411,  holding  court 
must  carry  out  the  mandate  in  accordance  with  State  law. 

Appeal  and  error. —  Supreme  Court  cannot  review  or  reverse  its 
decree  on  merits,  after  close  of  term,  except  for  fraud,  p.  283. 

Cited  with  approval  In  Wolferman  v.  Bell,  8  Wash.  144,  35  Pac. 
604,  after  time  fixed  by  law  or  practice,  a  judgment  cannot  be  af- 
fected by  appellate  court.  If  not  void  on  face,  fraudulent,  or  want 
of  jurisdiction;  Holleran  v.  Melsel,  91  Va.  148,  21  S.  E.  659,  collect- 
ing cases,  the  construction  of  certain  papers  is  binding  on  the  Su- 
preme Court 

Appeal  and  error. —  Second  appeals  or  writs  of  error  only  bring  up 
proceeding  subsequent  to  mandate,  and  allow  of  no  inquiry  Into 
original  judgment,  pp.  283,  284. 

Cited  with  approval  in  Supervisors  v.  Kennlcott  94  U.  S.  499,  24 
L.  260,  collecting  cases,  refusing  to  consider  matters  of  first  appeal; 
Hinckley  v.  Morton,  103  U.  S,  705,  26  L.  459,  allowing  a  second  ap- 
peal on  matters  subsequent  to  mandate;  United  States  v.  New  York 
Indians,  173  U.  S.  472,  19  S.  Ct.  491,  dismissing  a  second  appeal 
from  decree  in  direct  accord  with  the  mandate;  Balch  v.  Haas,  73 
Fed.  976,  36  U.  S.  App.  693,  holding  appellate  court  bound  by  points 
distinctly  made  and  determined  on  first  appeal,  but  not  by  those 
which  might  have  been  made;  Sanderson  v.  Sanderson,  20  Fla.  298, 
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collecting  cases,  objection  to  eyidenee,  not  made  at  trial,  cannot  be 
raised  on  second  appeal;  Wilson  v.  Frledenberg,  21  Fla.  889,  refus- 
ing to  reconsider  point  decided  on  first  appeal;  Hart  t.  Stribling,  25 
Fla.  445,  6  So.  456,  not  bound  by  dicta  on  first  appeal;  Venard  t. 
Green,  4  Utah,  458,  11  Pac.  337,  oefusing  to  reverse  first  appeal; 
dissenting  opinion  in  Stewart  v.  Salamon,  97  U.  S.  363,  24  L.  1045, 
majority  dismissing  a  second  appeaL 

Conrts. —  Rehearings  are  never  granted  by  Supreme  Court,  after 
entry  of  decree  and  sending  down  of  mandate,  unless  application 
is  made  at  same  term,  except  in  cases  of  fraud,  p.  283. 

Appeal  and  error. —  It  is  duty  of  lower  court  to  carry  into  execu- 
tion mandate  of  Supreme  Court,  though  jurisdiction  does  not  appear 
in  pleadings,  p.  283. 

Api>eal  and  error. —  State  courts  have  no  power  to  deny  jurisdic- 
tion of  Supreme  Court  in  a  case  brought  up  for  decision  and  sent 
back  with  a  mandate,  p.  284. 

Appeal  and  error. —  Question  whether  plalntlfT  had  an  adequate 
remedy  at  law,  cannot  be  raised  after  decision  of  cause  in  Supreme 
Court  and  its  remission  to  lower  court  for  final  judgment,  p.  285. 

Followed  in  Tubb  v.  Fort,  58  Ala.  284. 

Equity. —  After  submitting  himself  to  jurisdiction  by  answer,  de- 
fendant cannot  insist  that  complainant  has  a  remedy  at  law,  unless 
the  court  is  wholly  incompetent  to  grant  relief,  p.  288. 

Approved  in  Kaufman  v.  Wiener,  169  lU.  602,  48  N.  E.  481,  col- 
lecting cases,  question  can  only  be  raised  by  demurrer,  answer  or 
plea,  and  not  at  hearing.    See  note,  2  Am.  Dec.  316. 

Appeal  and  error. —  If  mandate  to  lower  court  is  not  correctly 
executed,  a  writ  of  error  or  appeal  is  allowed  by  Supreme  Court* 
p.  290. 

Approved  in  Metcalf  y.  Watertown,  68  Fed.  861,  34  U.  S.  App. 
107,  collecting  cases,  allowing  error  by  Circuit  Court  of  Appeals,  on 
a  judgment  on  a  point  not  covered  by  mandate  of  Supreme  Court; 
dissenting  opinion  in  Stewart  v.  Salamon,  97  U.  S.  363,-24  L.  1045, 
majority  dismissing  appeaL 

Appeal  and  error. —  If  a  State  court  refuses  to  carry  into  elfect 
the  mandate  of  the  United  States  Supreme  Court,  it  will,  under 
judiciary  act  and  act  of  1867,  proceed  to  a  final  decision  and  award 
execution  to  prevailing  party,  p.  290. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  281,  40  L.  969,  16  S. 
Ct  765,  reversing  on  second  appeal,  directing  State  court  as  to 
what  judgment  to  enter. 

Honey  received. —  One  holding  land  of  another  is  liable  for  rents 
and  proflta  received,  whether  land  is  recovered  at  law  or  in  equity, 
p.  292. 
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Miscellaneous.—  Tyler  v.  Wells,  2  Mo.  App.  527,  631,  and  Magwire 
T.  Tyler,  7  Mo.  App.  181,  182,  183,  184,  both  InvolYing  same  matters. 

17  WalL  294-321,  21  L.  544,  BARNES  v.  THE  RAILROADS. 

Statates. —  Where  statute  is  ambiguous,  comparison  may  be  made 
with  prior  similar  statutes,  but  not  where  the  language  is  plain  and 
certain,  p.  302. 

Internal  revenue. —  Taxation  of  railroad  dividends,  profits,  etc., 
under  revenue  acts  of  1866,  was  a  tax  on  railroads,  not  on  share- 
holders, although  railroads  were  empowered  to  withhold  amount  of 
tax  from  the  dividends,  p.  303. 

Cited  and  principle  applied  in  Stockdale  v.  Insurance  Ck>.,  20  Wall. 
329,  22  L.  850,  applying  rule  to  tax  on  insurance  dividends;  Bailey 
v.  Railroad  Co.,  22  WalL  631,  22  L.  847,  holding  "  interest  certifi- 
cates" taxable  as  "dividends  in  scrip;"  Improvement  Co.  v.  Slack,. 
100  U.  S.  658,  25  L.  610,  enforcing  tax  against  improvement  com- 
pany operating  railroad;  Metropolitan  R.  Co.  v.  Slack,  1  Holmes, 
376,  F.  C.  9,506,  applying  rule  in  construing  income  tax  law;  German 
Sav.  Bank  v.  Archbold,  15  Blatchf.  402,  F.  C.  5,364,  holding  a  tax 
on  bank  deposits  is  a  tax  on  the  bank,  and  not  on  the  depositor; 
dissenting  opinion  in  Stockdale  v.  Insurance  Co.,  20  WalL  337,  22 
L.  353,  construing  tax  on  insurance  dividends,  under  income  tax 
law. 

Internal  revenue. —  Congress,  for  Federal  purposes,  can  tax  rail- 
roads and  their  dividends;  the  latter,  before  payment,  either  as  the 
property  of  the  company  or  of  the  shareholders,  p.  307. 

Taxation. —  A  railroad  dividend,  accruing  prior  to  January,  1870» 
but  not  declared  or  payable  until  after  January  1st,  held  taxable 
as  profits  of  the  preceding  six  months,  under  United  States  revenue 
law  of  1864,  p.  309. 

Followed  in  Oulton  v.  California  Ins.  Co.,  154  U.  S.  615,  22  li. 
780,  14  S.  Ct  1208,  and  Erskine  v.  Milwaukee,  etc.,  R.  R.,  94  U.  S. 
620,  24  L.  133.  Cited  with  approval  in  Stockdale  v.  Insurance  Co., 
20  Wall.  329,  22  L.  350,  applying  rule  to  taxation  of  insurance 
dividends;  Metropolitan  R.  Co.  v.  Slack,  1  Holmes,  377,  F.  C  9,506, 
applying  rule;  Concord  R.  Co.  v.  Topliff,  6  Fed.  Cas.  263,  refusing 
recovery  of  revenue  tax  on  railroad  dividends,  paid  after  repeal  of 
income  tax;  arguendo,  in  Railroad  Co.  v.  United  States,  101  U.  8. 
550,  25  L.  1070,  enforcing  revenue  tax  on  railroad  dividends.  See 
17  WalL  335,  note. 

17  WalL  322-335,  21  L.  597,  UNITED  STATES  v.  RAILROAD  CO. 

Internal  revenue. —  Taxation  of  railroad  dividends  and  interest 
on  bonded  indebtedness,  under  revenue  law  of  1864,  is  tax  on  stocks 
holder  and  creditor,  not  on  corporation,  p.  326. 
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Cited  and  principle  applied  in  Stockdale  y.  Inrarance  Co.,  20  Wall. 
329,  22  L.  350,  constming  tax  on  insurance  dividends;  United  States 
V.  LonisTiUe,  169  U.  S.  250,  42  L.  735,  38  S.  Ct  359,  refunding  to 
dtj,  taxes  on  railroad  dividends  on  stock  owned  by  city;  United 
States  Y.  Brie  It.  R.,  9  Ben.  72,  F.  C.  15,050,  holding  interest  on 
bonds  held  by  non-resident  alien,  not  taxable  by  United  States; 
German  Sav.  Bank  v.  Archbold,  15  Blatcbf.  402,  F.  C.  5,364,  holding 
a  tax  on  bank  deposits  is  a  tax  on  the  bank,  and  not  on  the  de- 
positor; Michigan,  etc.,  B.  R.  v.  Slack,  17  Fed.  Cas.  263,  holding 
Interest  on  railroad  bonds,  held  by  non-resident  aliens,  taxable  by 
United  States;  dissenting  opinion  In  Stockdale  v.  Insurance  Co.,  20 
Wall.  337,  22  L.  353,  constming  tax  on  insurance  dividends,  under 
income  tax  law;  United  States  v.  Erie  R.  R.,  106  U.  S.  331,  27  L. 
154,  1  8.  Ct  228»  majority  holding  railroad  liable  for  tax  on  divi- 
dends, although  not  withheld  from  stockholder. 

Distinguished  in  New  Orleans  v.  Houston,  119  U.  S.  279,  30  L.  415, 
7  S.  Ct  206,  holding  a  tax  on  all  shares,  independently  of  dividends, 
is  a  tax  on  the  corporation.  Disapproved  in  United  States  v.  Louis- 
ville, etc.,  R.  R.,  33  Fed.  831,  holding  such  tax  is  on  the  business  of 
the  corporation. 

Taxation. —  A  tax  is  a  charge  for  support  of  government,  and 
must  come  from  party's  own  gains  and  property,  p.  326. 

Approved  in  In  re  Duryee,  2  Fed.  69,  holding  a  tax  not  a  debt 
proval)le  in  bankruptcy* 

Ihtemal  revenue. —  Congress  had  power  to  tax  as  prescribed  In 
the  revenue  laws  of  1864  and  1866,  p.  327. 

Cited  and  relied  upon  in  Pollock  v.  Farmers,  etc..  Trust  Co.,  157 
U.  S.  602,  39  li.  827,  15  S.  Ct  698,  holding  United  States  income  tax 
law  Invalid. 

Taxation. —  States  have  right  to  administer  their  affairs  through 
their  ovm  agencies,  which  are  exempt  from  taxation  by  Federal 
government,  p.  327. 

Cited  with  approval  in  Van  Brocklln  v.  Tennessee,  117  U.  S.  178, 
29  L.  854,  6  S.  Ct  685,  holding  property  of  United  States  not  tax- 
able by  a  State;  Pollock  v.  Farmers,  etc..  Trust  Co.,  157  U.  S.  602, 
39  L.  827, 15  S.  Ct  698,  holding  United  States  income  tax  law  invalid; 
Orether  v.  Wright,  75  Fed.  758,  43  U.  S.  App.  770,  collecting  author- 
ities, and  holding  Federal  bonds  not  taxable  by  States;  Rochester 
V.  Tovm  of  Rush,  80  N.  Y.  307,  holding  land  acquired  by  plaintiff 
for  water-works,  exempt  from  taxation  by  defendant;  dissenting 
opinion  in  Pollock  v.  Farmers,  etc..  Trust  Co.,  158  U.  S.  666,  39  L. 
1135,  15  S.  Ct  931,  majority  holding  United  States  income  tax  law 
unconstitutionaL 

Distinguished  in  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37  L- 
509,  13  S.  Ct  645,  collecting  authorities,  and  holding  State  funds 
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deposited  In  bank  for  payment  of  State  stock,  not  exempt  from 
United  States  tax. 

Internal  rei^enae. —  A  national  bank  is  not  liable  to  United  States 
revenne  tax  on  dividends  dne  a  State  on  its  stock,  p.  32& 

Knnicipal  corporations  have  some  of  the  dnties  of  tlie  State,  but 
bare  neither  property  nor  power  for  personal  ag^rrandizement,  and 
are  only  auxiliaries  of  the  government,  p.  328. 

Cited  and  relied  upon  in  Pollock  v.  Farmers,  etc..  Trust  Ck>.,  157 
U.  S.  584,  39  L.  820,  15  S.  Gt  090,  holding  United  States  income  tax 
law  invalid;  Bannon  y.  Bumes,  39  Fed.  898,  holding  tax  sale  of 
United  States  post-office  site,  invalid;  Atlantic  Trust  Ck>.  v.  Town 
of  Darlington,  63  Fed.  81,  holding  law  authorizing  town  to  issue 
bonds,  valid;  Cole  v.  White  County,  32  Ark.  51,  collecting  author- 
ities, and  construing  law  allowing  fees  to  county  clerk;  Camden  v. 
Camden  Village,  etc.,  77  Me.  534,  1  AtL  690,  and  Springville  v.  John- 
son, 10  Utah,  355,  37  Pac.  577,  both  holding  municipal  buildings 
exempt  from  general  taxation;  Darling,  etc.  v.  Mayor,  etc.,  51  Md. 
12,  holding  municipal  property  exempt  from  execution;  Hill  y.  Bos- 
ton, 122  Mass.  380,  23  Am.  Rep.  367,  holding  city  not  liable  for  in- 
jury to  child,  through  unsafe  staircase  in  schoolhouse;  State  v. 
Georgia  Co.,  112  N.  C.  38,  17  S.  E.  11,  19  L.  R.  A.  486,  allowing  State 
and  county  to  join  in  creditor's  bill  against  corporation  for  non- 
payment of  taxes;  Gas  Co.  v.  Wheeling,  8  W.  Va.  353,  enforcing 
arbitration  award  for  purchase  of  gasworks  by  city;  dissenting 
opinion  in  McNeal  Pipe,  etc.,  Co.  y.  Howland,  etc..  Water  Co.,  Ill 
N.  C.  635,  16  S.  E.  864,  20  L.  R.  A.  751,  majority  holding  municipal 
water-works  subject  to  lien  for  materials  furnished.  Cited,  ar- 
guendo, in  Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  854,  6  S. 
Ct.  685,  holding  property  of  United  States  not  taxable  by  a  State; 
Fuller  y.  County  of  Morrison,  36  Minn.  311,  30  N.  W.  825,  collect- 
ing authorities,  and  holding  State  law,  requiring  county  to  pay  for 
printing,  valid.    See  exhaustive  note  in  30  Am.  St.  Rep.  382. 

Corporations. —  Main  distinction  between  public  and  private  cor- 
porations is,  that  over  former  legislature  has  exclusive  and  unrp- 
strained  control,  and  may  modify  or  destroy  them,  p.  329. 

Cited  with  approval  in  Meriwether  v.  Garrett,  102  U.  S.  511,  26 
L.  204,  refusing  recourse  to  judgment  creditor,  against  public  or 
private  property  of  city,  after  repeal  of  its  charter;  Williamson  y. 
New  Jersey,  130  U.  S.  200,  32  L.  919,  9  S.  Ct  457.  collecting  author- 
ities, and  holding  valid,  the  repeal  of  a  statute  granting  town  power 
to  tax  a  "poor  farm;"  Pollock  v.  Farmers,  etc.,  Trust  Co.,  157  U. 
S.  602,  39  L.  827,  15  S.  Ct  698,  holding  United  States  income  tax 
law  unconstitutional;  Rogers  Locomotive  Co.  v.  Emigrant  Co.,  164 
TJ.  S.  576,  41  L.  559,  17  S.  Ct  193,  quieting  title  to  land  acquired 
under  railroad  grant;  Travelers'  Ins.  Co.  v.  Oswego,  59  Fed.  67,  19 
U.  S.  App.  321,  collecting  authorities,  and  holding  law  providing  for 
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refimding  township  Indebtedness,  valid;  Ex  parte  Wells,  21  Fla.  319, 
holding  law  dissolving  certain  municipal  corporations,  valid;  Hughes 
y.  Commissioners,  etc.,  107  N.  G.  602,  12  S.  E.  466,  holding  municipal 
property  exempt  from  execution;  Gas  Co.  v.  Wheeling,  8  W.  Va. 
353,  enforcing  arbitration  award  for  purchase  of  gasworks  by  city; 
dissenting  opinion  In  State  v.  Denny,  118  Ind.  419,  21  N.  D.  264,  4 
L.  R.  A.  91,  majority  holding  law  appointing  boards  of  public  works 
for  cities.  Invalid. 

Taxation. —  Municipal  corporation's  revenues  are  not  subject  to 
taxation  by  United  States,  any  more  than  are  State  revenues,  p. 
329. 

Cited  and  principle  applied  in  Van  Brocklln  v.  Tennessee,  117  U. 
S.  178,  29  L.  854,  6  S.  Ct  685,  holding  property  of  United  States  not 
taxable  by  a  State;  Pollock  v.  Farmers*  Loan  &  Trust  Co.,  157  U. 
S.  584,  39  L.  820,  15  S.  Ct  600,  holding  United  States  income  tax 
law  invalid;  United  States  v.  Louisville,  169  U.  S.  250,  42  L.  735,  18 
S.  Ct  359,  refunding  to  city,  taxes  on  railroad  dividends  on  stock 
owned  by  city;  Logan  County  v.  United  States,  169  U.  S.  256,  42  L. 
737,  18  S.  Ct  361,  holding  tax  on  railroad's  undistributed  surplus  Is 
not  a  tax  on  subsequently-declared  dividends  accruing  to  city; 
United  States  v.  Erie  R,  R.,  9  Ben.  72,  74,  F.  C.  15,056,  holding  In. 
terest  on  corporation  bonds  held  by  non-resident  aliens,  not  tax- 
able by  United  States;  Hughes  v.  Commissioners,  etc.,  107  N.  C. 
602.  12  S.  B.  466.  holding  municipal  property  exempt  from  execution; 
Springville  v.  Johnson,  10  Utah,  355,  37  Pac.  577,  holding  municipal 
lands  exempt  from  taxation;  Brown  v.  Gates,  15  W.  Va.  153,  hold- 
ing revenues  of  municipality  exempt  from  execution;  dissenting 
opinion  In  Pollock  v.  Farmers,  etc..  Trust  Co.,  158  U.  S.  693,  39  L. 
1145,  15  S.  Ct  942,  majority  holding  United  States  income  tax  law 
tmconstitutlonaL  Cited,  arguendo,  in  Wooster  v.  Plymouth,  62  N. 
H.  209,  holding.  In  statutory  action  against  town  for  Injury  on  high- 
way, the  right  of  trial  by  jury  Is  not  secured  to  defendant  by  the 
Constitution;  Vaughn  v.  Commissioners,  etc.,  118  N.  C.  639,  24  S.  E. 
425,  enjoining  mortgage  of  county  lands  to  secure  bonds;  Gas  Co. 
v.  Wheeling,  8  W.  Va.  353,  enforcing  arbitration  award  for  purchase 
of  gasworks  by  city. 

Distinguished  in  Salt  Lake  City  v.  Holllster,  3  Utah,  208,  2  Pac. 
205,  holding  spirits  distilled  and  sold  by  city,  liable  to  United  States 
revenue  tax. 

Xnnicipal  corporations. —  State  has  power  to  authorize  a  city  to 
issue  bonds  in  aid  of  a  railroad,  p.  330. 

Approved  In  Atlantic  Trust  Co.  v.  Town  of  Darlington,  63  Fed. 
81,  holding  such  bonds  valid. 

Hnnidpal  corporations. —  A  State  can  arbitrarily  impose  upon  a 
city  the  power  to  Issue  bonds  as  a  duty,  p.  332. 


17  Wall.  386-361  Notes  on  U.  S.  Reports.  44 

Cited  with  approval  in  Kimball  r.  Mobile,  3  Woods,  661,  P.  C. 
7,774,  compelling  payment  of  city  bonds  to  contractors  under  State 
statute;  Gas  Co.  y.  Wheeling,  8  W.  Va.  364,  enforcing  arbitration 
award  for  purchase  of  gasworks  by  city.  See  valuable  note  in  80 
Am.  Dec.  732. 

Municipal  bonds  can  be  issued  directly  by  a  State  for  a  city,  but 
a  city  can  act  only  by  authority  from  the  State,  p.  332. 

Cited  with  approval  In  Kimball  v.  Mobile,  3  Woods,  561,  P.  C. 
7,774,  compelling  payment  of  city  bonds  to  contractors,  under  State 
statute;  Gas  Co.  v.  Wheeling,  8  W.  Va.  354,  enforcing  arbitration 
award  for  purchase  of  gasworks  by  city. 

Municipal  corporations. —  State  legislature  can  tax  town  property 
to  pay  claim  against  town,  although  it  is  not  recoverable  by  action 
and  has  been  rejected  by  voters,  p.  332. 

Cited  in  Commissioners,  etc.  v.  Snyder,  46  Kan.  638,  23  Am.  St. 
Rep.  744,  26  Pac.  21,  collecting  authorities,  and  holding  law  author- 
izing town  to  issue  bonds  to  pay  existing  indebtedness,  valid;  ar- 
guendo, in  Wooster  v.  Plymouth,  62  N.  H.  215,  holding,  In  statutory 
action  against  a  town  for  injury  on  highway,  the  defendant  has  no 
constitutional  right  of  trial  by  jury.  See  valuable  note  in  80  Am. 
Dec.  733. 

Internal  r«venne. —  Taxation,  by  revenue  laws,  of  interest  due  a 
city  on  railroad  bonds,  Is  invalid,  p.  333. 

Cited  with  approval  in  Commissioners,  etc.  v.  Buckner,  48  Ped. 
637,  allowing  recovery  of  such  taxes  paid  by  city;  Darling  v.  Mayor, 
etc.,  61  Md.  13,  holding  municipal  property  exempt  from  execution. 
Cited,  arguendo,  in  Bailey  v.  Railroad  Co.,  22  Wall.  632,  22  L.  847, 
holding  "interest  certificates"  taxable  as  "dividends  in  scrip; '* 
Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  854,  6  S.  Ct.  685, 
holding  property  of  United  States  not  taxable  by  a  State;  United 
States  V.  Erie  R.  R.,  0  Ben.  71,  F.  C.  15,056,  holding  interest  on  cor- 
poration bonds  held  by  non-resident  alien,  not  taxable  by  United 
States. 

17  WaU.  336-351.  21  L.  602,  HUME  v.  BEALE'S  EXECUTRIX. 

Equity  eoorts  will  not  entertain  stale  demands,  but  it  depends 
on  the  circumstances  whether  a  lapse  of  time  is  sufficient  to  bar 
recovery,  p.  348. 

Cited  and  principle  applied  in  Speidel  v.  Henrici,  120  U.  S.  387, 
30  L.  720,  7  S.  Ct  612,  collecting  authorities,  and  refusing  relief  to 
cestui  que  trust  after  fifty  years'  acquiescence;  Richards  v.  Mackall, 
124  U.  S.  188,  31  L.  399,  8  S.  Ct  440,  refusing  to  set  aside  sale  after 
twelve  years'  delay;  United  States  v.  Beebee.  4  McCrary,  17,  17  Ped. 
40,  refusing  to  cancel  land  patents  after  sixty  years'  delay;  Lemoine 
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T.  DnnkUn  County,  88  Fed.  660,  OTerrnllng  demurrer  to  bill  to  com- 
pel conveyance  of  legal  title  by  county,  under  purchase  made  thirty 
years  before;  S.  O.,  46  Fed.  221.  dismissing  bill;  Teall  v.  Slaven,  14 
Sawy.  374,  40  Fed.  781,  refusing  to  cancel  fraudulent  conveyance 
which  has  been  on  record  for  thirty  years;  Xaddo  v.  Bardon,  47 
Fed.  790,  collecting  authorities,  and  refusing  accounting  from  at- 
torney who  purchased  land  for  plaintiff  twenty  years  before;  St 
Paul,  eta,  B.  B.  v.  Sage,  49  Fed.  324,  4  U.  S.  App.  160,  refusing 
recovery  of  lands  granted  to  railroad  after  fourteen  years'  delay  in 
asserting  title;  Kemp  v.  Nickerson,  66  Fed.  683,  refusing  relief  to 
claimant  to  decedent's  estate,  twenty-three  years  after  probate  of 
will;  James  v.  James,  41  Ark.  305,  applying  rule,  in  refusing  to  en- 
force resulting  trust;  Farish  v.  New  Mexico  Mining  Co.,  6  N.  Mex. 
287,  21  Pac.  656,  refusing  to  establish  plaintifTs  title  to  Mexican 
grant,  which  had  been  adjudicated  against  him  twenty  years  before; 
Rowe  Y.  Bentley,  29  Gratt  763,  allowing  recovery  against  trustee 
after  twenty  years'  delay,  under  excuses  of  coverture,  war,  and  ig- 
norance of  facts.  See  valuable  notes  in  23  Am.  St  Rep.  149,  and  63 
Am.  St  Rep.  475. 

Tmsts.— If  a  beneficiary  knowingly  acquiesces  in  the  misconduct 
of  the  trustee  for  a  long  time,  equity  will  not  relieve  him,  unless 
he  can  satisfactorily  explain  his  delay;  delay  of  thirty-seven  years 
after  breach  of  trust  Is  not  excused  by  fact  that  beneficiaries  were 
women,  and  trustee  a  lawyer  and  relative,  pp.  348-349. 

Cited  with  approval  In  Lemoine  v.  Dunklin  County,  38  Fed.  670, 
overruling  demurrer  to  bill  to  compel  conveyance  of  legal  title 
under  purchase  made  thirty  years  before;  S.  C,  46  Fed.  221,  dis- 
missing bill;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  refusing 
to  cancel  fraudulent  conveyance  on  record  for  thirty  years;  James 
V.  James,  41  Ark.  305,  refusing  to  enforce  resulting  trust;  Seculovich 
V.  Morton,  101  Cal.  677,  40  Am,  St  Rep.  107,  36  Pac.  387,  collecting 
authorities,  and  refusing  to  enforce  express  trust  in  land  after  great 
delay;  Nettles  v.  Nettles,  67  Ala.  601,  refusing  to  establish  resulting 
trust  in  land,  purchased  with  wife's  money,  after  twenty  years' 
delay;  arguendo,  in  Partee  v.  Thomas,  11  Fed.  773.  See  note  in 
23  Am.  St  Rep.  151. 

Appeal  and  errotr. —  Where  the  record  does  not  disclose  any  ob- 
jection to  competency  of  witness,  his  testimony  will  be  treated  as 
if  rightfully  given*  p.  350. 

Equity. —  To  excuse  laches  of  cestui  que  trust  suing  for  breach, 
some  corroborating  circumstances  must  be  shown  besides  statement 
of  party  that  trustee  promised  to  settle,  p.  350. 

17  WalL  351-354,  21  L.  642,  ALLEN  v.  MASSEY. 

Fraudnleat  convesranceB. —  Sale  of  furniture  in  house  occupied 
by  vendor  and  vendee  is  void  against  creditors,  under  statute  re- 
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quiring  *' delivery  **  and  *' actual  and  continued  change  of  posses- 
sion," p.  353. 

Cited  and  relied  upon  in  Goodrich  y.  Michael,  3  Colo.  79,  allowing 
assignee  in  bankruptcy  to  recover  value  of  property  fraudulently 
conveyed;  arguendo,  in  Sedgwick  v.  Place,  12  Blatchf.  179,  F.  C. 
12,621,  holding  conveyance  of  house  and  furniture  to  wife,  void 
against  creditors.    See  valuable  note  in  97  Am.  Dec.  344. 

Fraudulent  conveyances. —  Under  statute  requiring  "actual  and 
continued  change  of  possession,"  to  render  a  sale  valid,  construction 
given  to  it  by  highest  State  court  is  followed,  p.  354. 

Cited  with  approval  in  Howard  v.  Dwight,  8  S.  Dak.  402,  66  N. 
W.  936,  holding  sale  of  store,  without  any  outward  change,  Invalid. 
See  exhaustive  note  in  97  Am.  Dec.  341. 

Courts. —  Where  a  State  statute  is  local  Supreme  Court  will  follow 
construction  given  to  it  by  highest  State  court,  p.  354. 

Cited  and  principle  followed  in  Townsend  v.  Todd,  91  U.  S.  453, 
23  L.  413,  following  State  decisions  on  recording  act  in  case  of 
mortgage;  Peters  v.  Bain,  133  TJ.  S.  686,  33  L.  702.  10  S.  Ct  359. 
applying  rule  in  holding  sale  not  fraudulent  against  creditors; 
Schreyer  v.  Scott,  134  U.  S.  409,  33  L.  957,  10  S.  Ct.  580,  applying 
rule,  and  holding  conveyance  of  land  by  husband  to  wife  not  fraud- 
ulent against  creditors;  Union  Bank,  etc.  v.  Kansas  City  Bank,  136 
U.  S.  235,  34  L.  845,  10  S.  Ct  1017,  South.,  etc..  Lumber  Co.  v.  Ott, 
142  U.  S.  628,  35  L.  1138,  32  S.  Ct.  320,  and  May  v.  Tenney,  148  U.  S. 
64,  37  L.  370,  13  S.  Ct  493,  collecting  authorities,  and  applying  rule 
in  construing  statute  regulating  assignments;  Etheridge  v.  Sperry, 
139  U.  S.  275,  35  L.  175,  11  S.  Ct  568,  applying  rule  in  construing 
chattel  mortgage;  Marbury  v.  Kentucky  Land  Co.,  62  Fed.  355,  22  "U. 
S.  App.  267,  declaring  a  preference  of  creditor  on  assignment  under 
State  statute;  Ottenberg  v.  Comer,  76  Fed.  269,  40  U.  S.  App.  320,  34 
L.  R.  A.  624,  collecting  authorities,  and  holding  a  chattel  mortgaice 
valid,  notwithstanding  a  subsequent  assignment  for  benefit  of  cred- 
itors; First  Nat  Bank,  etc.  v.  Glass,  79  Fed.  708,  49  U.  S.  App.  232, 
collecting  authorities,  and  holding  homestead  in  wife's  name  exempt 
from  execution;  Union  Pac.  R.  R.  v.  Reed,  80  Fed.  239,  49  U.  S.  App. 
241,  following  State  decisions  construing  registration  statute  as  to 
competency  as  evidence  of  records  of  deeds;  Independent  District, 
etc.  V.  Beard,  83  Fed.  14,  applying  rule  in  enforcing  trust  against 
funds  in  receiver's  hands.  Cited,  arguendo,  in  Sandwich  Mfg.  Co. 
V.  Max,  5  S.  Dak.  135,  58  N.  W.  17,  24  L.  R.  A.  528,  upholding  con- 
veyance preferring  creditor  and  construing  statute. 

Bankruptcy. —  Assignee,  under  bankruptcy  act  of  1867,  can  follow 
property  fraudulently  sold,  and  ask  to  have  the  sale  annulled, 
p.  354. 

Cited  and  principle  applied  in  In  re  Duncan,  8  Ben.  381,  F.  C. 
4,131,  applying  rule,  and  refusing  to  set  aside  adjudication  of  bank- 
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rnptcy;  In  re  Collins,  12  Blatcbf.  G51,  F.  G.  3,007,  applying  mle; 
Piatt  V.  Stewart,  13  Blatchf.  501,  F.  C.  11,220,  and  In  re  MorriU, 
2  Sawy.  359,  F.  G.  9,821,  applying  mle,  and  setting  aside  chattel 
mortgage;  Adams  v.  Merchants'  Nat.  Bank,  9  Biss.  403,  2  Fed.  180, 
Betting  aside  transfer  of  property  by  indorsement  of  private  ware- 
honse  receipts;  Lee  v.  HolUster,  5  Fed.  757,  setting  aside  convey- 
ances to  wife;  In  re  Thomas,  45  Fed.  792,  holding  assignee  can 
impeach  deed  for  actual,  but  not  constructive,  fraud;  Wetmore  v. 
McMillan,  57  Iowa,  350,  10  N.  W.  728,  applying  rule;  In  re  Werner, 
5  DilL  121,  F.  C.  17,416,  setting  aside  chattel  mortgage  in  bank- 
ruptcy proceedings.  Cited,  arguendo,  in  Harmanson  v.  Bain,  1 
Hughes,  201,  F.  C.  6,072,  dismissing  bill  to  set  aside  conveyances 
under  statute;  In  re  Taylor,  95  Fed.  957,  holding  title  to  property 
fraudulently  sold  without  delivery,  vests  in  assignee  in  bankruptcy; 
Bromley  v.  Goodrich,  40  Wis.  138,  22  Am.  Rep.  688,  holding  sheriff 
liable  for  seizure  of  goods  as  property  of  bankrupt  after  a  sale  valid 
under  State  statute. 

17  WalL  354-357,  21  L.  627,  RODD  v.  HBARTT. 

Courts.— Upon  appeals  from  District  Court,  district  Judge  has 
no  vote  in  Circuit  Court,  but  he  has,  in  all  other  respects,  i)owers 
of  a  member  of  latter  court,  and  may  allow  appeals  from  its  de- 
cisions, p.  357. 

Approved  In  Baker  v.  Power,  124  U.  S.  169,  31  L.  383,  8  S.  Ct  416, 
allowing  appeal  from  decree  of  Circuit  Court,  entered  by  direction 
of  district  judge. 

Appeal  and  error. —  Where  claim  of  mortgagees,  secured  by  one 
mortgage,  to  a  fund  in  admiralty,  exceeds  $2,000,  an  appeal  will  lie 
to  Supreme  Court,  although  no  single  claim  exceeds  that  sum,  p.  357. 

Cited  and  principle  applied  in  New  Orleans,  etc.,  R.  R.  v.  Parker, 
143  TJ.  S.  52,  36  L.  68,  12  S.  Ct  366,  reviewing  authorities,  and 
allowing  bondholders  whose  combined  claims  amount  to  more  than 
$5,000  to  appeal  in  suit  to  foreclose  railroad  mortgage;  Gibson  v. 
Shufeldt,  122  U.  S.  33,  30  L.  1085,  7  S.  Ct  1069,  dismissing 
appeal  from  decree  setting  aside  fraudulent  conveyance,  ex- 
cept as  to  plaintiff  creditors  who  had  recovered  more  than  $5,000; 
Herbert  v.  Rainey,  54  Fed.  252,  holding  Circuit  Court  will  abate 
nuisance  where  combined  damages  threatened  to  plaintiffs  reach 
the  jurisdictional  amount;  Hicks  v.  Roanoake  Brick  Co.,  94  Va. 
742,  27  8.  £.  597,  allowing  appeal  in  mechanic's  lien  case,  where 
combined  claims  reach  jurisdictional  amount;  Umbarger  v.  Watts, 
25  Gratt  174,  dismissing  appeal  in  suit  by  judgment  creditors 
against  debtor's  land,  where  no  single  claim  reaches  jurisdictional 
amount 

Admiralty. —  Decree  of  distribution  of  funds  in  admiralty,  re- 
ferring matters  to  a  commissioner,  may  be  considered  to  date  either 
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from  time  when  made,  or  from  confirmation  of  commissioner*! 
report,  p.  857. 

Appeal  and  error. —  Act  of  Congress  of  1872  allows  sixty  days 
to  file  bond  by  which  appeal  is  made,  to  operate  as  supersedeas, 
p.  357. 

17  WalL  357-^384,  21  L.  627,  EAILROAD  00.  v.  LOOKWOOD. 

Carriers. —  A  drover  trayelllng  on  a  so-called  "  pass,**  under  con- 
tract for  carriage  of  himself  and  his  cattle.  Is  a  passenger  for  hire, 
p.  359. 

Cited  and  principle  applied  in  Railway  Co.  y.  Stevens,  05  XJ.  S. 
658,  24  L.  536,  holding  party  travelling  on  a  pass  to  negotiate  with 
railroad  officials  regarding  patent,  is  a  passenger  for  hire;  Delaware, 
etc.,  R.  R.  V.  Ashley,  67  Fed.  212,  28  U.  S.  App.  875,  applying  rule 
to  attendant  travelling  with  poultry;  Voight  v.  Baltimore,  etc.,  R. 
R.,  79  Fed.  566,  holding  express  messenger  in  special  car  a  pas- 
senger for  hire;  Fitchburg  R.  R.  v.  Nichols,  85  Fed.  948,  50  U.  S. 
App.  303,  collecting  authorities;  L.  R.,  etc.,  R.  R.  v.  Miles,  40 
Ark.  320,  48  Am.  Rep.  11,  New  York,  etc.,  R.  R.  v.  Blumenthal, 
160  111.  47,  43  N.  B.  811,  Illinois,  etc,  IL  R.  v.  Beebe,  174  111.  24. 
66  Am.  St.  Rep.  258,  50  N.  E.  1022,  43  L.  R.  A.  213,  Ohio,  etc.,  R. 
R.  V.  Selby,  47  Ind.  493,  17  Am.  Rep.  731,  Louisville,  etc.,  R.  R. 
V.  BeU,  100  Ky.  211,  38  S.  W.  5,  Carroll  v.  Missouri  Pacific  R.  R., 
88  Mo.  245,  57  Am.  Rep.  385,  Missouri  Pacific  R.  R.  v.  Ivy,  71  Tex. 
414,  10  Am.  St  Rep.  762,  9  S.  W.  349,  Saunders  v.  Southern  Pacific 
Co.,  13  Utah,  284,  44  Pac.  934,  and  Maslin  v.  Baltimore,  etc.,  R.  R., 
14  W.  Va.  190, 193,  35  Am.  Rep.  749,  all  applying  rule,  and  awarding 
damages  for  negligent  injury  or  death  of  drover;  Rose  v.  Des 
Moines,  etc.,  R.  R.,  39  Iowa,  249,  254,  and  G.  C,  etc.,  R.  R.  v.  Mc- 
Gown,  65  Tex.  647,  both  holding  railroad  liable  for  negligent  killing 
of  passenger  travelling  on  a  pass  exempting  from  all  liability;  Doyle 
V.  Fitchburg  R.  R.,  166  Mass.  496,  55  Am.  St  Rep.  420,  44  N.  E. 
612,  33  L.  R.  A.  846,  holding  railroad  employee  travelling  on  free 
ticket,  a  passenger  for  hire;  Receivers  of  R.  R.  v.  Armstrong,  4 
Tex.  Civ.  App.  150,  23  S.  W.  237,  refusing  recovery  for  injury  to 
drover  erroneously  acting  on  advice  of  brakeman.  Cited,  arguendo, 
in  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding  steamship 
liable  for  loss  through  negligent  stranding;  Chamberlain  v.  Pierson, 
87  Fed.  426,  59  U.  S.  App.  66,  holding  railroad  liable  for  negligent 
injury  to  express  messenger;  Virginia,  etc.,  R.  R.  v.  Sayers,  26 
Gratt  339,  345,  Abrams  v.  Milwaukee,  etc.,  R.  R.,  87  Wis.  492,  41 
Am.  St  Rep.  58,  58  N.  W.  783,  holding  railroad  liable  for  negligent 
loss  of  live  stock.  See  notes  in  82  Am.  Dec.  295,  82  Am.  Dec.  379, 
10  Am.  Rep.  96,  10  Am.  Rep.  366,  18  Am.  Rep.  367,  and  valuable  note 
in  57  Am.  Rep.  397,  2  Am.  St  Rep.  373,  61  Am.  St  Rep.  89,  62  Am. 
St  Rep.  520. 
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Distinguished  In  Kogers  y.  Steamboat  Co.,  86  Me.  273,  29  AtL 
1073,  25  L.  B.  A.  498,  and  Quimby  y.  Boston,  etc.,  B.  R.,  150  Mass. 
368,  23  N.  E.  205^  6  L.  B.  A.  848,  both  refusing  recoyery  for  injury 
to  passenger  trayelling  on  a  pass  exempting  carrier  from  liability; 
Pittsburgh,  etc.,  R.  B.  y.  Bishop,  13  Ohio  C.  C.  396,  holding  railway 
postal  derk  not  a  passenger  for  hire,  and  refusing  recoyery  for 
injury. 

Shipping.— By  United  States  statute  of  1851  shipowner!  are  re* 
Ueyed  from  responsibility  for  accidental  loss  of  goods,  but  the 
master  and  crew  are  responsible  for  their  negligence,  p.  360. 

Approyed  in  The  Montana,  22  Blatchf.  398,  22  Fed.  729,  holding 
steamship  liable  for  loss  of  goods  through  negligent  stranding; 
Wheeler  y.  Oceanic  Steam,  etc.,  Co.,  125  N.  Y.  160,  21  Am.  St  Bep. 
732,  26  N.  B.  249,  holding  steamship  company  liable  for  negligent 
non-dellyery  of  passenger's  box. 

Carriers. —  Common  carrier  may,  by  special  contract,  limit  his 
common-law  liability,  p.  361. 

Cited  and  principle  applied  in  Hart  y.  Pennsylyania  B.  B.,  112 
U.  S.  338,  28  L.  720,  5  S.  Ct  154,  and  Alair  y.  Northern  Pac.  B.  B., 
03  Minn.  165,  39  Am.  St  Bep.  590,  54  N.  W.  1073,  19  U  B.  A.  766, 
collecting  authorities,  and  allowing  damages  for  loss  of  horses  only 
to  amount  limited  in  contract;  South.,  etc.,  B.  B.  y.  Henlein,  52  Ala. 
612,  23  Am.  Bep.  584,  holding  railroad  liable  for  loss  of  cattle  only 
to  amount  of  contract  yal nation;  Louisyllle,  etc.,  B.  B.  y.  Meyer, 
78  Ala.  600,  holding  carrier  liable  for  negligent  loss  on  connecting 
Une;  Jones  y.  Cincinnati,  etc.,  B.  B.,  89  Ala.  378,  8  So.  62,  holding 
railroad  contract  exempting  from  liability  for  loss  on  connecting 
Une  yalid;  Hartwell  y.  Northern  Pac.   Exp.   Co.,  5  Dak.  473,  41 
N.  W.  735,  3  L.  B.  A.  348,  and  n.,  holding  carrier  liable  for  negli- 
gent loss  of  trunk;  Louisyllle,  etc.,  B.  B.  y.  Taylor,  126  Ind.  130,  25 
N.  E.  870,  holding  railroad  liable  for  negligent  injury  to  droyer 
trayelling  with  cattle;  Terre  Haute,  etc.,  B.  B.  y.  Sherwood,  132 
Ind.  142,  32  Am.  St  Bep.  250,  31  N.  E.  786,  17  L.  B.  A.  345,  and  n., 
holding  railroad  liable  for  negligent  loss  of  horses;   Hudson   y. 
Northern  Pacific  B.  B.,  92  Iowa,  237,  54  Am.  St  Bep.  555,  60  N. 
W.  610,  collecting  authorities,  and  holding  railroad  liable  for  negli- 
gent delay  in  transi>ortation  of  cattle;   Atchison,   etc.,   B.   B.   y. 
Mason,  4  Kan.  App.  402,  46  Pac.  35,  holding  railroad  liable  for  dam- 
age to  cattle  through  defectiye  condition  of  stockyards  and  delay; 
Atchison,  etc.,  B.  B.  y.  Lawler,  40  Neb.  375,  58  N.  W.  975,  holding 
railroad  cannot  exempt  itself  from  liability  for  negligent  loss  of 
goods;  Trenton,  etc.,  B.  B.  y.  Guarantors,  etc.,  Co.,  60  N.  J.  L.  250, 
87  AtL  610,  44  L.  B.  A.  214,  allowing  recoyery  on  policy  insuring 
railroad  against  liability  for  all  damages;  Maslin  y.  Baltimore,  etc., 
B.  K,  14  W.  Ya.  199,  35  Am.  Rep.  754,  holding  raihroad  cannot 
stipulate    against  liability  for    negligence;  dissenting    ooinion    in 
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South.,  etc.»  R.  R.  y.  Henleln,  52  Ala.  G20,  majority  holding  railroad 
liable  for  loss  of  cattle  only  to  amonnt  of  contract  valuation;  Rail- 
road  y.  Gilbert,  88  Tenn.  446,  12  S.  W.  1022,  7  L.  R.  A.  166,  majority 
holding  contract  exemption  from  liability  for  loss  by  fire  yoid. 
Cited,  arguendo,  in  The  Montana,  22  Blatchf.  395,  22  Fed.  727.  See 
notes  in  62  Am.  Dec  130. 

Carriers. —  In  New  York,  common  carriers  may,  by  "special" 
contract,  exempt  themselves  from  liability  for  gross  negligence, 
but  this  effect  has  not  been  given  to  contracts  general  In  terms, 
p.  367. 

Cited  in  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding 
steamship  liable  for  loss  through  negligent  stranding;  Mynard  y. 
Syracuse,  etc.,  R.  R.,  71  N.  Y.  185,  27  Am.  Rep.  32,  holding  carrier 
liable  for  negligent  loss  of  steer,  where  contract  does  not  expressly 
exempt  it;  arguendo,  in  Alabama,  etc.,  R.  R.  v.  Little,  71  Ala.  616, 
allowing  damages  of  full  value  of  goods  negligently  lost,  notwith- 
standing contract  limitation;  Maslin  v.  Baltimore,  etc.,  R.  R.,  14 
W.  Va.  199,  35  Am.  Rep.  754,  holding  railroad  may  exempt  Itself 
from  liability  for  loss  not  caused  by  negligence.  See  notes  in  62 
Am.  Dec.  574. 

Courts. —  On  question  of  general  commercial  law  Federal  courts 
have  co-ordinate  Jurisdiction  with  State  courts,  and  will  not  blindly 
follow  latter's  decisions;  hence  court  refused  to  follow  New  York 
decisions  that  common  carriers,  by  special  contract,  may  exempt 
themselves  from  liability  for  negligence,  p.  368. 

Cited  and  principle  followed  in  Manhattan  Life  Ins.  Co.  y. 
Broughton,  109  U.  S.  126,  27  L.  880,  3  S.  Ct.  101,  allowing  recovery 
on  insurance  policy  after  non-suit  in  State  court;  Smith  v.  Ala- 
bama, 124  U.  S.  478,  31  L.  512,  8  S.  Ct  569,  holding  State  statute 
requiring  examination  and  licensing  of  railroad  engineers  valid; 
Liverpool,  etc..  Steam.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  443, 
32  L.  793,  9  S.  Ct.  472,  collecting  authorities,  and  holding  carrier 
cannot  exempt  himself  from  liability  for  negligence,  notwithstand- 
ing State  decisions  contra;  Clark  v.  Bever,  139  U.  S.  117,  35  L. 
97,  11  S.  Ct.  475,  holding  creditor  of  railroad  accepting  payment 
in  stock,  not  liable  for  face  value  to  pay  debts;  Lake,  etc.,  R.  R. 
V.  Prentice,  147  U.  S.  106,  37  L.  101,  13  S.  Ct  262,  holding  railroad 
not  liable  for  exemplary  damages  for  illegal,  wanton  arrest  of 
passenger  by  conductor;  Baltimore,  etc.,  R.  R.  v.  Baugh,  149  U.  S. 
374,  37  L.  776,  13  S.  Ct  916,  holding  locomotive  engineer  and  fire- 
man fellow-servants  and  refusing  recovery  to  latter  for  injury 
through  former's  negligence;  Gardner  v.  Michigan,  etc.,  R.  R.,  150 
U.  S.  358,  37  L.  1109,  14  S.  Ct  143,  collecting  authorities,  and  holding 
party  may  sue  in  Federal  court  for  negligent  injury  after  Judgment 
in  State  court;  Chicago,  etc.,  R.  R.  v.  Solan,  169  U.  S.  137,  42  L. 
691,  18  S.  Ct.  290,  allowing  damages  for  injury  to  drover  travelling 
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with  cattle;  The  Montana,  22  Blatchf.  305,  22  Fed.  727,  holding 
steamship  liable  for  loss  through  negligent  stranding;  Johnson  v. 
W.  U.  Telegraph  Co.,  33  Fed.  364,  collecting  anthorities,  and  hold- 
ing provision  requiring  presentation  of  claims  within  thirty  days 
void;  Borgman  v.  Omaha,  etc.,  R.  R.,  41  Fed.  671,  holding  railroad 
liable  for  injury  to  workman  through  negligence  of  foreman;  New- 
port, etc.,  Co.  V.  Howe,  52  Fed.  366,  6  U.  S.  App.  172,  holding  brake- 
man  and  engineer  fellow-servants,  and  refusing  recovery  to  former 
for  injury;  Eells  v.  St.  Louis,  etc.,  R.  R.,  52  Fed.  905,  allowing  dam- 
ages for  negligent  loss  of  horse,  beyond  the  limitation  of  the  con- 
tract; Tod  V.  Kentucky  Land  Co.,  57  Fed.  65,  in  bankruptcy,  holding 
defendant  company  liable  as  guarantor  of  railroad  bonds  and  stock; 
Greenwood  v.  Town  of  TVestport,  63  Conn.  602,  60  Fed.  576,  holding 
town  liable  for  Injury  to  barge,  through  its  negligent  operation  of 
drawbridge;  Murray  v.  Chicago,  etc.,  R.  R.,  62  Fed.  30,  allowing 
damages  for  charging  unreasonable  rates  for  interstate  transporta- 
tion; The  Glenmavis,  69  Fed.  477,  holding  vessel  liable  for  negli- 
gent injury  to  cargo  through  leakage;  Hartford  Fire  Ins.  Co.  v. 
Chicago,  etc.,  R.  R.,  70  Fed.  203,  36  U.  S.  App.  152,  30  L.  R.  A.  198, 
holding  provision  in  lease  exempting  railroad  from  liability  for  loss 
by  fire  valid;  Phipps  v.  Harding,  70  Fed.  476,  34  U.  S.  App.  148, 
30  L.  R.  A.  518,  holding  indorsers  of  note  before  delivery  not  liable 
without  notice,  under  statute;  Gatton  v.  Chicago,  etc.,  R.  R.,  95 
Iowa,  138,  141,  63  N.  W.  598,  599,  28  L.  R.  A.  565,  566,  holding  over- 
charges for  freight  on  an  interstate  shipment,  cannot  be  recovered 
in  State  court 

Distinguished  in  Hartford  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  175  U. 
S.  98,  following  State  decision  upholding  stipulation  by  railroad 
against  liability  for  negligent  injury  to  plalntifTs  warehouse. 

CarrieTB. —  Common  carriers  are  such  by  virtue  of  their  occupa- 
tion, not  by  virtue  of  their  responsibilities,  p.  376. 

Cited  and  principle  applied  in  Liverpool  Steam.  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  439,  32  L.  791,  9  S.  Ct.  471,  holding  owner 
of  general  ocean  steamship  a  common  carrier,  and  liable  for  loss; 
Toight  V.  Baltimore,  etc.,  R.  R.,  79  Fed.  565,  holding  railroad  liable 
for  negligent  injury  to  express  messenger;  Ohio,  etc.,  R.  R.  v.  Selby, 
47  Ind.  488,  17  Am.  Rep.  727,  holding  railroad  liable  for  negligent 
injury  to  drover  travelling  with  cattle;  Chicago,  etc.,  R.  R.  v.  Moss, 
GO  Miss.  1015.  45  Am.  Rep.  430,  holding  railroad  liable  for  negligent 
loss  of  cotton  by  fire;  Coward  v.  East  Tennessee,  etc.,  R.  R.,  16 
Lea,  229,  57  Am.  Rep.  229,  holding  railroad  liable  for  robbery  of 
baggage  on  connecting  line;  Brown  v.  Adams  Express  Co.,  15  W. 
Va.  818,  holding  carrier  liable  for  loss  of  jewelry,  although  value 
of  package  was  not  disclosed;  dissenting  opinion  in  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R.  R.,  19  S.  C.  379,  majority  holding  contract 
exempting  railroad  from  liability  for  loss  on  connecting  line  valid; 
Zouch  V.  Chesapeake,  etc.,  R.  R.,  36  W.  Va.  543,  15  S.  E.  192,  17  L. 


I 
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B^  A.  123,  majority  refashig  recoTery  for  negligent  loss  of  hone 
In  excess  of  contract  yalnation  where  negligence  was  not  gross. 
See  notes  in  32  Am.  Dec  501. 

Carriers. —  Common  law  subjects  common  carrier  to  insurance  of 
goods,  except  as  against  act  of  Crod  or  public  enemies,  p.  376. 

Cited  with  approval  in  LiyeriK>ol,  etc.,  Steam.  Co.  t.  Phoenix 
Ins.  Co.,  129  U.  S.  439,  32  L.  791«  9  S.  Ct.  471,  holding  owner 
of  general  ooean  steamship  liable  as  a  common  carrier;  Yoight  ▼. 
Baltimore,  etc,  B.  B.,  79  Fed.  566,  holding  railroad  liable  for  negli- 
gent injury  to  express  messenger;  Ohio,  etc.,  B.  B.  t.  Selby,  47 
Ind.  488,  17  Am.  Bep.  727,  holding  raiUroad  liable  for  negligent  in- 
Jury  to  drover  travelling  with  cattle;  Doyle  v.  Fitchburg  B.  B.,  106 
Mass.  496,  55,Am.  St  Bep.  420,  44  N.  E.  612,  33  L.  B.  A.  846,  hold- 
ing railroad  liable  for  negligent  Idlling  of  employee  travelling  on 
free  ticket;  Houston,  etc,  B.  B.  v.  Burke,  55  Tex.  333,  applying 
this  rule  in  awarding  damages  for  loss  of  picture. 

Carriers. —  Civil  law  exempts  common  carriers  from  liability  for 
loss  by  any  superior  force  or  inevitable  accident,  p.  376. 

Approved  in  Yoight  v.  Baltimore,  etc.,  B.  B.,  79  Fed.  565,  holding 
railroad  liable  for  negligent  injury  to  express  messenger;  Ohio,  etc., 
B.  B.  V.  Selby,  47  Ind.  488,  17  Am.  Bep.  727,  holding  railroad  liable 
for  negligent  injury  to  drover  travelling  with  cattle. 

Carriers. —  Common  carrier  may  become  private  carrier,  or  bailee 
for  hire,  when,  as  a  matter  of  accoifimodatlon  or  special  engage- 
ment, he  undertakes  to  carry  something  which  it  is  not  his  business 
to  carry,  p.  377. 

Cited  and  principle  applied  in  Liverpool,  etc.,  Steam.  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  439,  32  L.  791,  9  S.  Ct  471,  holding  owner 
of  general  ocean  steamship  liable  as  a  common  carrier;  Chicago, 
etc,  B.  B.  V.  Wallace,  66  Fed.  512,  24  U.  S.  App.  589,  30  L.  B.  A. 
166,  and  n.,  applying  rule  to  railroad  hauling  special  circus  train, 
and  holding  it  not  liable  for  damage,  by  contract;  Yoight  v.  Balti- 
more, etc.,  B.  B.,  79  Fed.  565,  holding  railroad  liable  for  negligent 
injury  to  express  messenger;  California  Powder- Works  v.  Atlantic, 
etc,  B.  B.,  113  Cal.  335,  45  Pac.  692,  36  L.  B.  A.  653,  and  n.,  collecting 
authorities,  and  holding  contract  exempting  from  liability  for  loss  of 
powder  by  fire  valid;  Louisville,  etc.,  B.  B.  v.  Keefer,  146  Ind.  26, 
58  Am.  St  Bep.  351,  44  N.  E.  798,  38  L.  B.  A.  94,  applying  rule  in 
holding  railroad  not  liable,  even  for  negligent  injury  to  express 
messenger,  under  contract  exempting  it;  Honey  man  v.  Oregon,  etc, 
B.  B.,  13  Or.  357,  57  Am.  Rep.  23,  10  Pac.  630,  applying  rule  to 
railroad  carrying  dogs  in  baggage  car;  Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  B.  B.,  19  S.  C.  371,  holding  contract  exempting  from  lia- 
bility for  loss  on  connecting  line  valid.  See  valuable  note  in  62 
Am.  St  Bep.  522. 
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A  carrier  conducting  a  regnlar  bnsiness  for  carrying  all  or  cer- 
tain articles  is  a  common  carrier,  and  Its  character  Is  not  changed 
hy  a  special  contract  concerning  responsibility,  p.  877. 

Cited  with  approval  in  Liverpool,  etc.,  Steam.  Co.  t.  Phoenix 
Ins.  Co.,  129  U.  S.  439,  32  L.  791,  9  S.  Ct  471,  holding  owner 
of  general  ocean  steamship  liable  as  a  common  carrier;  The  Mon- 
tana, 22  Blatchf .  395,  22  Fed.  727,  holding  steamship  liable  for  loss 
through  negligent  stranding;  Voight  y.  Baltimore,  etc.,  B.  B.,  79 
Fed.  565,  holding  railroad  liable  for  negligent  injury  to  express 
messenger,  notwithstanding  contract  exempting  it;  Terre  Haute, 
etc.,  B.  B.  T.  Sherwood,  13^  Ind.  134,  32  Am.  St  Rep.  243,  31  N.  E. 
783,  17  li.  B.  A.  342,  and  n.,  Atchison,  etc.,  B.  B.  y.  Washburn,  5 
Neb.  122,  both  holding  railroad  liable  for  loss  of  horses  through  negli- 
gent derailment  of  train;  Chicago,  etc.,  B.  B.  y.  Moss,  60  Miss.  1016, 
45  Am.  Bep.  431,  holding  railroad  liable  for  negligent  loss  of  cotton 
by  Are;  Witting  y.  St  Louis,  etc.,  B.  B.,  101  Mo.  640,  20  Am.  St  Bep. 
642,  14  B.  W.  745,  10  L.  B.  A.  605,  holding  carrier  liable  for  negli- 
gent breakage  of  freight;  Ballon  y.  Earle,  17  B.  I.  445,  33  Am.  St 
Bep.  885,  14  L.  B.  A.  436,  and  n.,  holding  limitation  of  liability 
valid,  where  true  value  of  goods  is  not  stated;  Piedmont  Mfg.  Co. 
V.  Columbia,  etc.,  B.  B.,  19  S.  C.  371,  holding  contract  exempting 
carrier  from  liability  for  loss  on  connecting  line  valid.  See  notes 
in  67  Am.  Dec.  550,  79  Am.  Dec.  57,  62  Am.  St  Bep.  523. 

Carrieni. —  Common,  canriera   of  passengers   must  exercise   the 
highest  degree  of  care  and  diligence,  p.  378. 

Cited  with  approval  in  Ballway  Co.  v.  Sweet,  60  Ark.  557,  31  S. 
W.  573,  allowing  damages  for  negligent  killing  by  railroad;  Missouri 
Pacific  B.  B.  V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  allowing  damages 
for  injury  to  passenger  on  freight  train  by  sudden  jerking  of  car; 
Doyle  v.  Fitchburg  B.  B.,  166  Mass.  49^,  55  Am.  St  Bep.  420,  44 
N.  E.  612,  33  L.  B.  A.  846,  holding  raih*oad  liable  for  negligent  kill- 
ing of  employee  travelling  on  free  ticket;  Lemon  v.  Chanslor,  68 
Mo.  358,  30  Am.  Bep.  801,  holding  hackman  liable  for  negligent  in- 
jury to  free  passenger;  Spellman  v.  Lincoln  Bapid  Transit  Co.,  36 
Neb.  894,  38  Am.  St  Bep.  755,  55  N.  W.  271,  20  L.  B.  A.  319,  hold- 
ing street  railroad  liable  for  injury  to  passenger  by  derailment  of 
car;  Bryan  v.  Missouri  Pacific  B.  B.,  32  Mo.  App.  239,  and  G.,  C, 
etc.,  B.  B.  y.  McGown,  65  Tex.  647,  allowing  damages  for  injury 
to  passenger  travelling  on  a  pass  exempting  railroad  from  all  lia- 
bility; Felton  V.  Homer,  97  Tenn.  581,  37  S.  W.  697,  refusing  recov- 
ery to  passenger  on  freight  train  for  injury  caused  by  jerks,  In 
absence  of  negligence;  dissenting  opinion  in  Zouch  y.  Chesapeake, 
etc.,  B.  R.,  36  W.  Va.  538.  15  S.  E.  190,  17  L.  B.  A.  121,  majority 
refusing  recovery  for  negligent  loss  of  horse,  in  excess  of  contract 
valuation,  where  negligence  was  not  gross.  See  note  in  57  Am. 
Bep.  397. 
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Carrier  and  his  customer  do  not  stand  on  a  footing  of  equality, 
and  compulsion  of  latter  may  Inyalidate  a  transaction,  p.  379. 

Cited  and  principle  applied  in  The  Brantford  City,  29  Fed.  393, 
holding  steamship  liable  for  negligent  loss  of  cattle,  notwithstand- 
ing contract  exempting  it;  Hartford  Fire  Ins.  Co.  v.  Chicago,  etc., 
B.  R.,  70  Fed.  206,  36  U.  S.  App.  152,  30  L.  R.  A.  199,  collecting  au- 
thorities, and  holding  lease  exempting  railroad  from  liability  for 
loss  by  fire  valid;  South.,  etc.,  R.  R.  v.  Carolina,  etc.,  R.  B.,  93  Fed. 
559,  holding  railroad  operating  contract  exempting  from  liability 
valid  except  as  to  negligence;  Railway  Co.  v.  Cravens,  57  Arlc.  121, 
121,  38  Am.  St.  Rep.  236,  20  S.  W.  806,  I'S  L.  R.  A.  532,  and  n.,  hold- 
ing railroad  liable  for  loss  by  fire,  notwithstanding  contract  exempt- 
ing it;  Camp  v.  Hartford,  etc..  Steamboat  Co.,  43  Conn.  340,  hold- 
ing stipulation  exempting  carrier  from  liability,  except  for  negli- 
gence, valid;  Griswold  v.  New  York:,  etc.,  R.  R.,  53  Conn.  387,  55 
Am.  Rep.  119,  4  Atl.  264,  refusing  recovery  for  negligent  iLilling  of 
peddler  travelling  on  a  pass  exempting  railroad  from  all  liability; 
Ohio,  etc.,  R.  R.  v.  Selby,  47  Ind.  488,  17  Am.  Rep.  727,  holding  rail- 
road liable  for  negligent  injury  to  drover  travelling  with  cattle,  not- 
withstanding contract  exempting  it;  Louisville,  etc.,  R.  R.  v.  Wilson, 
132  Ind.  523,  32  N.  E.  313,  18  L.  R.  A.  108,  and  n.,  W.  Va.  Transp. 
Co.  v.  Sweetzer,  25  W.  Va.  452,  and  Peters  v.  Railroad  Co.,  42  Ohio 
St  286,  51  Am.  Rep.  816,  allowing  recovery  of  overcharge  of  freight 
paid  by  shipper;  Kansas  City,  etc.,  R.  R.  v.  Simpson,  30  Kan.  650, 
46  Am.  Rep.  105,  2  Pac.  825,  holding  railroad  liable  for  negligent 
injury  to  horse  in  excess  of  contract  limitation;  Dixie  Cigar  Co.  v. 
Southern  Express  Co.,  120  N.  C.  349,  58  Am.  St.  Rep.  796,  27  S.  E.  73. 
holding  stipulation  exempting  carrier  from  liability,  unless  claim  made 
within  certain  time,  invalid;  Mitchell  v.  Carolina,  etc.,  R.  R.,  124 
N.  C.  247,  32  S.  E.  674,  and  Virginia,  etc.,  R.  R.  v.  Sayers,  26  Gratt. 
339,  345,  both  holding  railroad  liable  for  negligent  loss  of  live- 
stock; Louisville,  etc.,  R.  R.  v.  Gilbert,  88  Tenn.  443,  12  S.  W.  1021, 
7  L.  R.  A.  165,  holding  contract  exemption  from  liability  for  loss 
by  fire  void;  Houston,  etc.,  R.  R.  v.  Burke,  55  Tex.  333,  holding  all 
limitations  of  common-law  liability  void  in  Texas;  Missouri,  etc., 
R.  R.  V.  Carter,  9  Tex.  Civ.  App.  685,  686,  689,  695,  29  S.  W.  568, 
570,  573,  holding  stipulations  in  stock-carrying  contract,  requiring 
statements  of  condition  of  stock  to  each  conductor,  and  limiting 
time  of  making  claim,  invalid;  dissenting  opinion  in  Zouch  v.  Chesa- 
peake, etc.,  R.  R.,  36  W.  Va.  542,  15  S.  E.  192,  17  L.  R.  A.  123,  ma- 
jority refusing  recovery  for  negligent  loss  of  horse,  in  excess  of 
contract  valuation,  where  negligence  was  not  gross.  See  valuable 
note  in  51  Am.  Rep.  827,  46  Am.  St.  Rep.  780. 

Distinguished  in  Western,  etc.,  R.  R.  v.  Bishop,  50  Ga.  472,  hold- 
ing contract  exempting  railroad  from  liability  for  injury  to  em- 
ployee, valid  In  absence  of  criminal  negligence;  American  Ins.  Co. 
V.  Chicago,  etc.,  R.  R.,  74  Mo.  App.  100,  holding  lease  of  grain  ele- 
vator by  railroad,  exempting  it  from  liability  for  flre,  valid. 
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Negligence. —  Courts  are  adverse  to  any  distinction  between  gross 
and  ordinary  negligence,  p.  382. 

Cited  with  approval  in  Brlggs  y.  Spaulding,  141  U.  S.  151,  35  L. 
€70,  1  S.  Ct  30,  boding  national  banlc  directors  not  liable  for 
losses  tbrongb  frauds  of  president;  Hart  y.  Western  Union  TeL 
Co.,  66  CaL  591,  6  Pac  645,  coUecting  authorities,  and  holding  stipu- 
lation exempting  from  liability  for  "unrepeated"  messages,  valid 
in  absence  of  negligence;  Griswold  v.  New  York,  etc.,  B.  E.,  53 
Conn.  390,  55  Am.  Rep.  121,  4  Atl.  266,  refusing  recovery  for  neg- 
ligent killing  of  peddler  traveling  on  a  pass,  exempting  railroad 
from  aU  liability;  Ohio,  etc.,  R,  R.  v.  Selby,  47  Ind.  484,  17  Am. 
Bep.  724,  allowing  damages  for  negligent  Injury  to  drover  travelling 
with  cattle;  Pennsylvania  R.  R.  v.  Sinclair,  62  Ind.  306,  30  Am.  Rep. 
189,  holding  contributory  negligence  a  complete  defense  in  action  for 
negligent  killing  by  railroad;  Wilkinson  v.  Drew,  75  Me.  363,  allow- 
ing damages  for  negligently  setting  fire  to  picnic  grove;  Mobile, 
etc.,  R.  R.  y.  Weiner,  49  Miss.  737,  holding  railroad  liable  for  loss  of 
goods  by  fire,  if  negligent;  Chicago,  etc.,  R.  R.  v.  Witty,  32  Neb. 
283,  29  Am.  St  Rep.  441,  49  N.  W.  185,  holding  railroad  liable  for 
negligent  injury  to  horse  in  transportation;  Atchison,  etc.,  R.  R. 
V.  Lawler,  40  Neb.  375,  58  N.  W.  975,  holding  railroad  liable  for 
negligent  loss  of  goods;  Culbertson  Village  v.  HoUlday,  50  Neb.  235, 
69  N.  W.  855,  holding  trial  court  should  not  distinguish  degrees  of 
negligence  in  instructions;  Trenton,  etc.,  R.  R.  v.  Guarantors,  etc., 
Co.,  60  N.  J.  L.  251,  37  Atl.  611,  44  L.  R.  A.  215,  allowing  recovery 
on  policy  insuring  railroad  against  all  liability  for  damages;  Bryan 
V.  Missouri  Pacific  R.  R.,  32  Mo.  App.  239,  allowing  damages  for 
injury  to  passenger  travelling  on  a  pass,  exempting  railroad  from 
all  liabiUty;  Maslin  v.  Baltimore,  etc.,  R.  R.,  14  W.  Va.  202,  203,  35 
Am.  Rep.  756,  757,  holding  railroad  may  exempt  itself  from  liabil- 
ity for  loss  not  caused  by  negligence.  See,  note  in  32  Am.  Dec.  502, 
and  94  Am.  Dec.  403. 

KegUgence. —  Failure  to  use  slight  care,  when  required,  is  gross 
negligence;  failure  to  use  great  care  is  slight  negligence;  and  fail- 
ure to  use  ordinary  care,  that  of  a  prudent  man  in  his  own  affairs, 
is  ordinary  negligence,  p.  383. 

Cited  with  approval  in  Brlggs  v.  Spaulding,  141  TJ.  S.  151,  35  L. 
^0,  11  S.  Ct  930,  holding  national  bank  directors  not  liable  for 
losses  through  frauds  of  president;  Hart  v.  Western  Union  Tel.  Co., 
66  Cal.  591,  6  Pac.  645,  holding  stipulation  exempting  from  liability 
for  unrepeated  messages,  valid  in  absence  of  negligence;  Ohio,  etc., 
R.  R.  V.  Selby,  47  Ind.  484,  17  Am.  Rep.  724,  allowing  damages  for 
negligent  injury  to  drover  travelling  with  cattle;  Railway  Co.  v. 
Murphy,  50  Ohio  St  144,  33  N.  B.  405,  allowing  recovery  for  death 
•of  workman  on  railroad;  Maslin  v.  Baltimore,  etc.,  R.  R.,  14  W. 
Va.  205,  35  Am,  Rep.  759,  railroad  liable  for  injury  to  drover  tray- 
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eUing  on  a  pass.    Bee  notes  in  32  Am.  Dec  5U2,  and  38  Am.  St. 
Rep.  782. 

Vegligenee  is  fallnre  to  bestow  the  care  and  skill  which  the  situ- 
ation demands,  p.  383. 

Cited  with  approval  in  Preston  y.  Prathcr,  137  IT.  S.  609,  34  L. 
790,  11  S.  Gt  163.  holding  bank  liable  for  bonds  embezzled  by 
cashier,  although  on  gratnitons  deposit;  Briggs  y.  Spaulding,  141 
U.  S.  151,  35  L.  670,  11  S.  Gt  930,  holding  national  bank  directors 
not  liable  for  losses  through  f rands  of  president;  Albion  Lumber 
Co.  y.  De  Nobra,  72  Fed.  741,  44  U.  S.  App.  347,  holding  lumber 
company  liable  for  injury  to  free  passenger  by  derailment  of  train; 
Hart  y.  Western  Union  Tel.  Co.,  66  CaL  591,  6  Pac.  645,  holding 
stipulation  exempting  from  liability  for  **  unrepeated "  messages, 
valid  in  absence  of  negligence;  Ohio,  etc.,  R.  R.  v.  Selby,  47  Ind. 
484,  17  Am.  Rep.  724,  collecting  authorities,  and  allowing  damages 
for  negligent  injury  to  drover  travelling  with  cattle;  Wilkinson  v. 
Drew,  75  Me.  363,  allowing  damages  for  negligently  setting  fire  to 
picnic  grove;  Trenton,  etc.,  R.  R.  v.  Guarantors,  etc.,  Co.,  60  N.  J. 
L.  251,  37  AtL  611,  44  L.  R.  A.  215,  allowing  recovery  on  policy  in- 
suring railroad  against  liability  for  damages,  although  incurred 
through  negligence.  See  notes  in  32  Am.  Dec.  502,  and  38  Am.  St. 
Rep.  782. 

Vegligence. —  Failure  to  use  the  degree  of  care  and  diligence  re- 
quired by  law,  is  negligence,  p.  383. 

Cited  with  approval  in  Indianapolis,  etc.,  R.  R.  v.  Horst  93  17.  S. 
296,  23  L.  899,  granting  damages  for  injury  to  passenger  on  cattle 
train;  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding  steam- 
ship liable  for  loss  of  goods  through  negligent  stranding;  Chicago, 
etc.,  R.  R.  V.  Witty.  32  Neb.  283,  29  Am.  St  Rep.  441,  49  N.  W. 
185,  collecting  authorities,  and  holding  railroad  liable  for  negligent 
injury  to  horse;  Atchison,  etc.,  R.  R.  v.  Lawler,  40  Neb.  375,  68 
N.  W.  975,  holding  railroad  liable  for  negligent  loss  of  goods. 

Carriers. —  Common  carrier  of  goods  or  passengers  can  stipulate 
for  exemption  from  responsibility  only  when  such  exemption  is 
Just  and  reasonable,  p.  384. 

The  following  cases  approve  and  variously  apply  this  ruling: 
Express  Co.  v.  Caldwell,  21  Wall.  267,  22  L.  558,  holding  company 
not  liable  where  claim  was  not  presented  within  time  provided  in 
contract;  Railroad  Co.  v.  Pratt,  22  WaU.  134,  22  L.  831,  allowing 
damages  for  negligent  loss  of  horses,  notwithstanding  contract 
contra;  Liverpool,  etc..  Steam.  Co.  v.  Phcenix  Ins.  Co.,  129  U.  S. 
441,  32  L.  792,  9  S.  Ct  472.  holding  carrier  liable  for  loss  of  goods 
through  negligence;  Rintoul  v.  New  York  Central,  etc.,  R,  R,,  21 
Blatchf.  441,  17  Fed.  907,  holding  carrier  liable  for  loss  through 
negligent  collision,  notwithstanding  contract  contra;  The  Hadji,  18 
Fed.  460,  holding  limitation  of  liability  to  invoice  value  of  goods^ 
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binding;  The  Montana,  22  Blatchf.  395,  22  Fed.  727.  boiding  steam- 
ship liable  for  loss  of  goods  through  negligent  stranding;  The  Egypti 
25  Fed.  32S,  reviewing  authorities,  and  holding  steamship  not  liable 
for  loss  through  accidental  fire,  under  contract;  The  Ira  B.  Ellems, 
50  Fed.  937,  2  U.  S.  App.  242,  holding  shipowner  not  liable  for  logs 
delivered  alongside  and  carried  away  at  night,  under  contract;  Bells 
▼.  St.  Louis,  etc.,  R.  R.,  52  Fed.  906,  allowing  damages  for  negli- 
gent loss  of  horse,  beyond  contract  limitation;  Chamberlain  y.  Pier- 
son,  87  Fed.  426,  59  U.  8.  App.  66,  holding  railroad  liable  for  neg- 
ligent injury  to  express  messenger,  notwithstanding  contract  ex- 
empting it;  LouisYiUe,  etc.,  R.  R.  v.  Meyer,  78  Ala.  600,  holding  rail- 
road liable  for  negligent  loss  on  connecting  line;  Jones  v.  Cincin- 
nati, etc.,  R.  R.,  89  Ala.  378,  8  So.  62,  and  Taylor  v.  Little  Rock, 
etc.,  R.  R,  32  Ark.  398,  29  Am.  Rep.  2,  both  holding  contract  ex- 
emption from  liability  for  loss  on  connecting  line,  valid;  St  L.,  etc., 
R.  R.  V.  Lesser,  46  Ark.  240,  holding  railroad  liable  for  negligent 
injury  to  horse  only  according  to  contract  valuation;  St.  Louis,  etc., 
R.  R.  V.  Weakly,  50  Ark.  409.  411,  7  Am.  St  Rep.  112.  114.  8  8.  W. 
138,  139,  and  Alalr  v.  Northern  Pac.  R.  R.,  53  Minn.  165,  39  Am. 
St  Rep.  590,  54  N.  W.  1073,  19  L.  R.  A.  766,  both  holding  contract 
limiting  liability  for  loss  of  live  stock,  valid;  Merchants,  etc.,  Transp. 
Co.  V.  Comforth,  3  Colo.  283,  25  Am.  Rep.  758,  holding  railroad  liable 
for  injury  to  fruit  through  negligent  shipment,  notwithstanding  con- 
tract exempting  it;  Camp  v.  Hartford,  etc..  Steamboat  Co.,  43  Conn. 
340,  holding  stipulation  exempting  carrier  from  liability,  except  for 
nes^gence,  valid;  Oris  wold  v.  New  York,  etc.,  R.  R.,  53  Conn.  386, 55 
Am.  Rep.  118,  4  Atl.  263,  refusing  recovery  for  negligent  killing  of 
peddler  travelling  on  a  pass,  exempting  railroad  from  all  liability; 
Ohio,  etc,  R.  R.  v.  Selby,  47  Ind.  488,  17  Am.  Rep.  727,  and  Mis- 
souri Pacific  R,  R.  V.  Ivy,  71  Tex.  414,  10  Am.  St  Rep.  762,  9  S. 
W.  349,  both  holding  railroad  liable  for  negligent  Injury  to  cattle 
drover,  notwithstanding  contract  otherwise;  Rosenfeld  v.  Peoria, 
etc.,  R.  R.,  103  Ind.  123,  53  Am.  Rep.  501,  2  N.  B.  340,  and  United 
States  Express  Co.  v.  Backman,  28  Ohio  St  150,  both  holding  rail- 
road liable  for  full  value  of  whiskey  lost  notwithstanding  ab- 
breviations in  contract  claimed  as  a  limitation;  Rose  v.  Des  Moines, 
etc.,  R.  R.,  39  Iowa,  249,  holding  railroad  liable  for  negligent  killing 
of  passenger  travelling  on  a  pass,  exempting  from  liability;  Kansas 
City,  etc.,  R.  R.  V.  Simpson,  30  Kan.  650,  46  Am.  Rep.  105,  2  Pac. 
825,  holding  railroad  liable  for  negligent  injury  to  horse,  in  excess 
of  contract  limitation;  Atchison,  etc.,  R.  R.  v.  Dill,  48  Kan.  213,  29 
Pac  149,  holding  railroad  liable  for  injury  to  horse,  notwithstand- 
ing non-compliance  with  contract  requirement  of  making  claims  be- 
fore removal  of  stock;  Atchison,  etc.,  R.  R.  v.  Mason,  4  Kan.  App. 
402,  46  Pac.  35,  holding  railroad  liable  for  damage  to  cattle  through 
defective  condition  of  stockyards  and  delay;  McCoy  v.  Erie,  etc. 
Transp.  Co.,  42  Md.  509,  holding  carrier  liable  for  negligent  loss  of 
com;  American  Casualty  Ins.  Co.'s  Case,  82  Md.  576,  34  AtL  785, 


17  WaU.  357-384  Notes  on  U.  S.  Reports.  58 

38  L.  R.  A.  116,  and  n.,  holding  policies  insuring  carriers  against  all 
liability  for  damages,  valid;  Cox  v.  Central  Vermont  R.  R.,  170  Mass. 
136.  49  N.  E.  100,  holding  requirement  in  bill  of  lading  for  presenta- 
tion of  claim  within  certain  time,  Invalid,  but  a  limitation  on  time 
of  bringing  suit,  valid;  Oxley  v.  St.  Louis,  etc.,  R.  R.,  65  Mo.  633. 
holding  railroad  may  exempt  itself  from  liability  for  loss  of  live 
stock  by  escape,  not  caused  by  negligence;  Missouri  Pacific  R.  R. 
v.  Vandeventer,  26  Neb.  232,  41  N.  W.  1001,  3  L.  R,  A.  132,  holding 
railroad  liable  for  negligent  loss  of  hogs,  under  Constitution  pro- 
hibiting limitation  of  carrier's  liability;  Western  Union  Tel.  Co.  v. 
Longwill,  5  N.  Mex.  318,  21  Pac.  341,  holding  stipulation  that  claim 
be  presented  within  certain  time,  invalid,  and  allowing  damages  for 
non-delivery  of  message;  Magnin  v.  Dinsmore,  62  N.  Y.  43,  20  Am. 
Rep.  448,  and  Ballon  v.  Earle,  17  R.  I.  448,  33  Am.  St  Rep.  888, 
22  Atl.  1115,  14  L.  R.  A.  437,  and  n.,  both  holding  limitation  of  lia- 
bility, unless  true  value  of  goods  is  stated,  valid;  Dixie  Cigar  Co. 
V.  Southern  Express  Co.,  120  N.  C.  349,  58  Am.  St  Rep.  796,  27  S.  E. 
73,  holding  stipulation  exempting  carrier  from  liability,  unless  claim 
made  within  certain  time,  invalid;  Mitchell  v.  Carolina,  etc.,  R.  R., 
124  N.  C.  247,  32  S.  B.  674,  Virginia,  etc.,  R.  R.  v.  Sayers,  26  Gratt. 
339,  345,  and  Abrams  v.  Milwaukee,  etc.,  R.  R.,  87  Wis.  491,  41 
Am.  St  Rep.  58,  58  N.  W.  782,  all  holding  ralh*oad  liable  for  neg- 
ligent loss  of  live  stock;  Telegraph  Co.  v.  Griswold,  37  Ohio  St 
313,  41  Am.  Rep.  505,  holding  telegraph  company  liable  for  mis- 
take in  message;  Willock  v.  Pennsylvania  R.  Co.,  166  Pa.  St  190, 
45  Am.  St  Rep.  078,  30  Atl.  949,  27  L.  R.  A.  230,  holding  provision 
requiring  insurance  of  goods  transported,  invalid;  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R.  R.,  19  S.  C.  370,  holding  exemption  from 
liability  for  loss  of  goods  on  connecting  line,  valid;  Kirby  v.  Western 
Union  Tel.  Co.,  7  S.  Dak.  632,  65  N.  W.  40,  30  L.  R.  A.  624,  hold- 
ing stipulation  that  claim  for  damages  be  presented  within  specified 
time,  valid;  DiUard  v.  L.  &  N.  R.  R.,  2  Lea,  293,  and  Demlng  v. 
Merchants,  etc.,  Co.,  90  Tenn.  328,  17  S.  W.  93,  13  L.  R.  A.  526,  and 
n.,  both  holding  exemption  from  liability  for  loss  by  fire,  valid  In  ab- 
sence of  negligence;  Merchants,  etc.,  Transp.  Co.  v.  Block,  86  Tenn. 
397,  6  Am.  St  Rep.  850,  6  S.  W.  883,  holding  express  company  can- 
not  exempt  Itself  from  liability  for  loss  by  negligence  of  railroads; 
Louisville,  etc.,  R.  R.  v.  Gilbert  88  Tenn.  433,  12  S.  W.  1019,  7  L. 
R.  A.  163,  holding  exemption  from  liability  for  loss  by  fire,  void; 
Railway  Co.  v.  Sowell,  90  Tenn.  20,  15  S.  W.  837,  holding  contract 
fixing  values  of  live  stock,  valid;  G.  H.,  etc.,  R.  R.  v.  Allison,  69  Tex. 
198,  holding  that  by  deviation  from  terms  of  contract  the  railroad 
becomes  liable  as  an  insurer;  Missouri  Pacific  R.  R.  v.  Harris,  1 
Tex.  App.  Civ.  732,  holding  failure  to  give  notice  of  damage,  as  re- 
quired by  contract,  will  bar  recovery;  G.  C,  etc.,  R.  R.  v.  Vaughn, 
4  Tex.  App.  Civ.  277,  holding  exemption  from  liability  for  loss  on 
connecting  line,  invalid;  International,  etc.,  R.  R.  v.  Garrett  6  Tex. 
Civ.  App.  542,  24  S.  W.  355,  holding  jury  must  determine  whether 
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requirement  of  notice  of  damage  to  be  given  within  one  day,  Is 
reasonable;  Missouri,  etc.,  B.  B.  v.  Carter,  9  Tex.  Civ.  App.  685. 
€95,  29  8.  W.  568,  573,  holding  stipnlations  in  contract  for  carry- 
ing stock,  requiring  statements  of  condition  of  stock  to  each  con- 
ductor, and  limiting  time  of  making  claim,  invalid;  Gillis  v.  Western 
Union  Tel.  Co.,  61  Vt  465,  15  Am.  St  Bep.  919,  17  AU.  737,  4  L. 
B.  A.  615,  and  n.,  holding  stipulation  limiting  liability,  unless  mes- 
sage is  ••  repeated,"  void. 

Cited  also  in  dissenting  opinion  in  Zouch  v.  Chesapeake,  etc.,  B. 
B.,  36  W.  Va.  542,  15  S.  B.  192,  17  L.  B.  A.  123,  majority  holding 
limitation  of  liability,  valid  in  absence  of  gross  negligence.  Cited, 
arguendo,  in  Teal  v.  Walker,  111  U.  S.  252,  28  L.  419,  4  8.  Ct  425, 
holding  contract  for  conveyance  of  mortgaged  property,  after  de- 
fault, without  foreclosure,  void;  Darrall  v.  Southern  Pacific  B.  B,, 
47  La.  Ann.  1461,  17  So.  887,  holding  railroad  liable  for  loss  of 
barge  by  contact  with  bridge  piling.  See  notes  in  39  Am.  Dec.  406, 
51  Am.  Dec.  130,  10  Am.  Bep.  96,  and  10  Am.  Bep.  366. 

Distinguished  in  Western,  etc.,  Tel.  Co.  v.  Beals,  56  Neb.  418, 
holding  telegraph  company  liable  for  mistake,  notwithstanding  its 
stipulation. 

Carriers. —  Common  carrier  of  goods  or  passengers  cannot  ex- 
empt himself  from  responsibility  for  the  negligence  of  himself  or  his 
servants,  p.  384. 

Following  are  the  cases  in  the  Federal  courts,  affirming  and  rely- 
ing upon  this  holding:  Express  Co.  v.  Caldwell,  21  Wall.  268,  22 
L.  558,  holding  carrier  not  liable  where  claim  was  not  presented 
within  prescribed  time;  Bailroad  Co.  v.  Pratt,  22  Wall.  134.  22  L. 
831,  allowing  damages  for  negligent  loss  of  horses  on  connecting 
line;  Bank  of  Ky.  v.  Adams  Express  Co.,  93  U.  S.  181,  183,  23  L. 
875,  876,  holding  defendant  liable  for  loss  through  fire  caused  by 
negligence  of  ralkoad  (reversing  S.  C,  1  Flipp.  250,  F.  C.  889);  Ball- 
way  Co.  V.  Stevens,  95  U.  S.  660,  24  L.  536,  and  Williams  v.*  Oregon 
Short  Line,  18  Utah,  221,  222,  54  Pac.  994,  both  allowing  damages 
for  negligent  injury  to  party  travelling  on  a  "  pass; "  Hart  v.  Penn- 
sylvania B.  B.,  112  U.  S.  338,  28  L.  720,  5  S.  Ct  154,  collecting  au- 
thorities, and  limiting  recovery  for  loss  of  horses  to  valuation  in 
contract;  Phoenix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  T7.  S. 
322,  29  L.  879,  6  S.  Ct.  754,  refusing  recovery  to  insurer,  paying  loss 
occasioned  by  carrier's  negligence,  under  contract  (affirming  S.  C, 
10  Biss.  29,  F.  C.  11,112);  Liverpool,  etc.,  Steam.  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  441,  32  L.  792,  9  S.  Ct  472,  collecting  author- 
ities, and  holding  carrier  liable;  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  15,  38  L.  890,  14  S.  Ct  1101,  holding  defendant  not 
liable  for  mistake  in  **  unrepeated  "  message,  under  contract;  Com- 
pania,  etc.  v.  Brauer,  168  U.  S.  117,  42  L.  405,  18  8.  Ct  15,  holding 
shipowners  liable  for  negligent  loss  of  cattle;  Chicago,  etc.,  B.  B. 
T.  Solan,  169  U.  S.  135,  42  L.  691,  18  S.  Ct  290,  allowing  damages 
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for  Injniiefl  to  droTer  traveUing  with  cattle;  The  Inyincible,  3  Sawy. 
180,  F.  G.  7,06C,  and  The  Colon,  9  Ben.  356,  F.  G.  3,023,  both  holdiug 
Bhipowner  liable  for  loss  through  negligent  stowage  of  wine;  The 
Isabella,  8  Ben.  143,  F.  C.  7,099,  allowing  damages  for  negligently 
exposing  coffee  to  damage  by  rats;  Dorgan  v.  Telegraph  Co.,  7  Fed. 
Gas.  922,  holding  defendant  liable  for  negligent  delay  of  message; 
Unnevehr  t.  Steaniship  Hindoo,  1  Fed.  628,  holding  carrier  liable 
for  goods  stolen  after  unloading,  in  excess  of  contract  limitation 
of  liability;  Mnser  v.  American  Express  Co.,  17  Blatchf.  414,  1  Fed. 
383,  holding  express  company  liable  for  loss  by  fire  through  neg- 
ligence of  railroad;  The  James  Jackson,  9  Fed.  616,  holding  towboat 
liable  for  negligent  loss  of  tow  through  fire;  The  Hadji,  16  Fed. 
864,  holding  steamship  liable  for  damage  to  goods,  through  neg- 
ligent leakage  of  vessel;  S.  G.,  18  Fed.  461,  limiting  recovery  under 
contract  to  invoice  value;  S.  C,  22  Blatchf.  236,  20  Fed.  876,  affirmed; 
The  Montana,  17  Fed.  379,  holding  steamship  liable  for  loss  throng 
negligent  stranding;  8.  G.,  22  BUtchf.  305,  22  Fed.  726,  affirming 
Judgment;  Rintoul  v.  New  York  Central,  etc.,  R.  R.,  21  Blatchf.  441« 
17  Fed.  907,  holding  carrier  liable  for  loss  through  negligent  col- 
lision; The  Saratoga,  20  Fed.  870,  holding  carrier  liable  for  theft  of 
gold,  preventable  by  exercise  of  reasonable  care;  The  Boskenna  Bay, 
22  Fed.  665,  and  The  Surrey,  26  Fed.  795,  both  holding  ship  liable 
for  loss  of  fruit  by  unloading  in  cold  weather  without  notice  to 
consignee;  Abraham  v.  Western  Union  Tel.  Co.,  11  Sawy.  32,  23 
Fed.  318,  Telegraph  Co.  v.  Griswold,  37  Ohio  St  313,  41  Am.  Rep. 
506,  and  Wertz  v.  Western  Union  Tel.  Co.,  7  Utah,  450,  27  Pac.  172, 
13  L.  R.  A.  512,  and  n.,  holding  defendant  liable  for  mistake  in 
transmlttmg  message;  Eells  v.  St.  Louis,  etc.,  R.  R.,  52  Fed.  907, 
allowing  damages  greater  than  contract  limitation  for  negligent 
loss  of  horse;  The  Guildhall,  58  Fed.  799,  holding  shipowner  liable 
for  damage  to  goods  through  negligence,  after  collision;  The  Energla, 
60  p  ed.  ti07,  3o  U.  S.  App.  6,  holding  ship  liable  for  damage  to  cargo 
by  negligent  collision;  Delaware,  etc.,  R.  R.  v.  Ashley,  67  Fed.  212, 
28  U.  ».  App.  375,  holding  railroad  liable  for  negligent  injury  to  at- 
tenaaut  travelling  with  poultry;  The  Glenmavis,  69  Fed.  478,  hold- 
ing vessel  liable  for  negligent  injury  to  cargo  through  leakage; 
Central  Trust  Co.  v.  East,  etc.,  R.  R.,  70  Fed.  767,  holding  carrier 
liable  for  loss  by  fire,  of  goods  negligently  delayed  in  delivery; 
Volgnt  V.  Baltimore,  etc.,  R.  R.,  79  Fed.  563,  and  Chamberlain  t. 
Pierson,  87  Fed.  426,  59  U.  S.  App.  66,  collecting  authorities,  and 
holding  railroad  liable  for  negligent  injury  to  express  messenger; 
Moses  V.  Hamburg-American  Packet  Co.,  88  Fed.  330,  holding  car- 
rier liable  for  negligent  injury,  beyond  amount  limited  In  ticket; 
South,  etc.,  R.  R.  v.  Carolina,  etc.,  R.  R.,  93  Fed.  558,  561,  holding 
railroad  operating  contract  exempting  from  liability  for  loss  or 
injury,  valid,  except  as  to  negligence. 

m  the  State  courts  the  following  cite  and  apply  the  syllabus  prin- 
ciple:   South,  etc.,  R.  R.  v.  Henlein,  52  Ala.  612,  23  Am.  Rep.  684» 
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aHowlng  fixed  valnation  as  damages  for  negligent  loss  of  cattle; 
Alabama,  etc.,  R.  R.  y.  Little,  71  Ala.  614,  allowing  damages  for 
negligent  loss  for  fall  yalne  of  goods,  notwithstanding  contract 
limitation;  St  Louis,  etc.,  R.  R.  y.  Lesser,  46  Ark.  240,  and  Alalr 
y.  Northern,  etc.,  R.  R.,  53  Minn.  165,  39  Am.  St  Rep.  590,  54  N. 
W.  1073,  19  L.  R.  A.  766,  both  holding  railroad  liable  for  negligent 
Injnry  to  horses  according  to  contract  yaluation;  Little  Rock,  etc^ 
B.  R.  y.  Eubanks,  48  Ark.  465,  3  Am.  St  Rep.  247,  3  S.  W.  800,  hold- 
ing contract  exempting  railroad  from  liability  to  employees,  yalld 
In  absence  of  negligence;  Pierce  y.  Sonthem  Paeiflc  Co.,  120  Cal. 
165,  47  Pac.  876,  40  L.  R.  A.  353,  holding  railroad  liable  for  freezing 
of  orange  trees  negligently  shipped  oyer  northern  route;  Merchants, 
etc.,  Transp.  Ck>.  y.  Cornforth,  3  Colo.  283,  25  Am.  Rep.  758,  holding 
railroad  liable  for  Injury  to  fruit,  through  negligent  shipment; 
Welch  T.  Boston,  etc.,  R.  R.,  41  Conn.  343,  holding  railroad  liable 
for  negligent  injury  to  horse  In  transportation;  Camp  y.  Hartford, 
etc..  Steamboat  Co.,  43  Conn.  340,  holding  stipulation  exempting 
carrier  from  responsibility,  except  for  negligence,  yalid;  Gait  y. 
Adams  Express  Co.,  MacAr.  Sc  Mac.  124,  48  Am.  Rep.  747,  United 
States  Express  Co.  y.  Backman,  28  Ohio  St  150,  both  holding 
carrier  liable  for  full  yalue  of  goods  negligently  lost  notwithstand- 
ing contract  limitation;  Hartwell  y.  Northern  P.  B.  Co.,  5  Dak.  473, 
41  N.  W.  735,  3  L.  R.  A.  348,  and  n.,  holding  carrier  liable  for  neg- 
ligent loss  of  trunk;  Western,  etc.,  R.  R.  y.  Bishop,  50  Ga.  472, 
holding  contract  exempting  railroad  from  liability  for  injury  to  em- 
ployee, valid  In  absence  of  negligence;  Ohio,  etc.,  R.  R.  y.  Selby,  47 
Ind.  487,  17  Am.  Rep.  726,  Ix)ulsyllle,  etc.,  R.  R.  y.  Bell,  100  Ky. 
211,  38  S-  W.  5,  and  Louisyllle,  etc.,  R.  R.  y.  Faylor,  126  Ind.  130. 
25  N.  E.  870,  collecting  authorities,  and  allowing  damages  for  neg- 
ligent injury  to  drover  travelling  with  cattle;  Rosenfeld  y.  Peoria, 
etc.,  R.  R.,  103  Ind.  123,  53  Am.  Rep.  501,  2  N.  E.  346,  and  Black  v. 
Goodrich  Transportation  Co.,  55  Wis.  322,  42  Am.  Rep.  714,  13  N. 
W.  246,  both  holding  railroad  liable  for  full  value  of  whiskey  lost; 
Terre  Haute,  etc.,  R.  R.  v.  Sherwood,  132  Ind.  142,  32  Am.  St  Rep. 
250,  31  N.  E.  780,  17  L.  R.  A.  345,  and  n.,  holding  railroad  liable 
for  negligent  loss  of  horses;  Louisville,  etc.,  R.  R.  v.  Nicholai,  4 
Ind.  App.  124,  51  Am.  St  Rep.  210,  30  N.  E.  426,  holding  railroad 
liable  for  negligent  loss  of  baggage  in  excess  of  contract  limita- 
tion; Rose  v.  Des  Moihes,  etc.,  R.  R.,  39  Iowa,  249,  G.  C,  etc.,  R.  R. 
y.  McGown,  65  Tex.  648,  and  Annas  v.  Milwaukee,  etc.,  R.  R.,  67 
Wis.  54,  55,  30  N.  W.  286,  all  holding  railroad  liable  for  negligent 
klUlng  of  passenger,  travelling  on  a  pass,  exempting  from  all  lia- 
bility; Hudson  v.  Northern  Pacific  R.  R.,  92  Iowa,  237,  54  Am.  St 
Rep.  555,  dO  N.  W.  610,  holding  railroad  liable  for  negligent  delay 
In  transportation  of  cattle;  Kansas  City,  etc.,  R.  R.  v.  Simpson,  30 
Kan.  650,  46  Am.  Rep.  105,  2  Pac.  825,  Railway  Co.  v.  Wynn,  88 
Tenn.  326,  14  S.  W.  312,  and  Abrams  y.  Milwaukee,  etc.,  R.  R.,  87 
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Wis.  491,  41  Am.  St.  Rep.  58,  58  N.  W.  782,  all  holding  railroad 
liable  for  negligent  injury  to  horses.  In  excess  of  contract  limita- 
tion; Maxwell  v.  Southern  Pacific  R.  R.,  48  La.  Ann.  402,  19  So.  21H^ 
holding  railroad  liable  for  negligent  loss  of  cotton  by  fire;  Willis  t. 
Grand  Trunk  R.  R.,  62  Me.  489,  holding  railroad  liable  for  negligent 
loss  of  grain;  Little  y.  Boston,  etc.,  R.  R.,  66  Me.  241,  holding  rail- 
road liable  to  express  company  for  negligent  loss  of  package;  Amer- 
ican Casualty  Ins.  Go.'s  Case,  82  Md.  576,  34  Atl.  785,  38  L.  R.  A. 
116,  and  n.,  and  Trenton,  etc.,  R.  R.  v.  Guarantors,  etc.,  Co.,  60 
N.  J.  L.  250,  37  Atl.  610,  44  L.  R.  A.  214,  both  holding  policies  in- 
surlcg  carriers  against  all  liability  for  damages,  valid;  Doyle  t. 
Fitchburg  R.  R.,  166  Mass.  497,  65  Am.  St.  Rep.  421,  44  N.  E.  612, 
33  L.  R.  A.  846,  collecting  authorities,  and  holding  railroad  liable 
for  negligent  killing  of  employee  travelling  on  free  ticket;  Cox  v. 
Central  Vermont  R.  R.,  170  Mass.  136,  49  N.  E.  100,  holding  rail- 
road liable  for  loss  of  grain  in  its  elevator  through  negligent  fire; 
Jacobus  y.  St  Paul,  etc.,  R.  R.,  20  Minn.  130,  18  Am.  Rep.  363, 
applying  rule  to  passenger  travelling  on  a  pass;  Moulton  v.  St 
Paul,  etc.,  R.  R.,  31  Minn.  88,  47  Am.  Rep.  783,  16  N.  W.  498,  Chi- 
cago, etc.,  R.  R.  V.  Witty,  32  Neb.  283,  29  Am.  St  Rep.  441,  49  N.  W. 
185,  and  Oxley  v.  St  Louis,  etc.,  R.  R.,  i>5  Mo.  633,  all  holding  rail- 
road liable  for  negligent  loss  of  horses;  Carroll  v.  Missouri  Pacific 
R.  R.,  88  Mo.  245,  57  Am.  Rep.  385,  Missouri  Pacific  R.  R.  v.  Ivy, 
71  Tex.  414,  10  Am.  St.  Rep.  762,  9  S.  W.  349,  and  Saunders  v. 
Southern  Pacific  Co.,  13  Utah,  284,  44  Pac.  934,  all  holding  rail- 
road liable  for  negligent  killing  of  drover  travelling  with  cattle; 
Witting  V.  St  Louis,  etc.,  R.  R.,  101  Mo.  640,  20  Am.  St  Rep.  642, 
14  S.  W.  745,  10  L.  R.  A.  605.  holding  railroad  liable  for  negligent 
breakage  of  goods,  notwithstanding  contract  exemption;  Atchison, 
etc.,  R.  R.  V.  Lawler,  40  Neb.  375,  58  N.  W.  975,  and  Wlllock  v. 
Pennsylvania  R.  R.,  166  Pa.  St  190,  45  Am.  St  Rep.  678,  30  AtU 
949,  27  L.  R.  A.  230,  both  holding  railroad  liable  for  negligent  loss 
of  goods;  Union  Express  Co.  v.  Graham,  26  Ohio  St  598,  holding 
carrier  liable  for  breakage  of  goods  in  absence  of  evidence  of  neg* 
ligence;  Western  Union  Tel.  Co.  v.  Longwill,  5  N.  Mex.  318,  21  Pac. 
341,  holding  telegraph  company  liable  for  non-delivery  of  message; 
Coward  v.  East  Tennessee,  etc.,  R.  R.,  16  Lea,  229,  57  Am.  Rep.  229, 
holding  railroad  liable  for  robbery  of  baggage  on  connecting  line; 
Merchants,  etc.,  Transp.  Co.  v.  Bloch,  86  Tenn.  397,  407,  6  Am.  St 
Rep.  850,  855,  6  S.  W.  883,  886,  holding  express  company  cannot 
stipulate  against  liability  for  negligence  of  railroads  carrying  for 
It;  Bird  v.  Railroads.  99  Tenn.  727,  63  Am.  St  Rep.  860,  42  S.  W. 
453,  holding  railroad  liable  for  negligent  delay  in  shipment  of  goods; 
Missouri  Pacific  R,  R.  v.  Harris,  1  Tex.  App.  Civ.  732,  holding 
failure  to  give  notice  of  damage,  as  required  by  contract,  will  bar 
recovery;  G.  C,  etc.,  R.  R.  v.  Vaughn,  4  Tex.  App.  Civ.  277,  holding 
exemption  from  liability  for  loss  on  connecting  line;  Invalid;  Re- 
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ceivere  of  R.  R.  v.  Armstrong,  4  Tex.  Civ.  App.  150,  23  S.  W.  237, 
refusing  recovery  for  injury  to  drover,  erroneously  acting  on  advice 
of  brakeman;  Galveston,  etc.,  R.  R.  v.  Parsley,  6  Tex.  Civ.  App. 
156,  25  S.  W.  67,  awarding  damages  for  negligent  killing  of  soldier 
on  special  train;  Gulf,  etc.,  R.  R.  v.  Eddins,  7  Tex.  Civ.  App.  121, 
26  S.  W.  162,  holding  railroad  liable  for  escape  of  horses  through 
negligence;  Gillis  v.  Western  Union  Tel.  Co..  61  Vt  465,  15  Am.  St 
Rep.  919,  17  AtL  737,  4  L.  R.  A.  615,  and  n.,  holding  stipulation  lim- 
iting liability  on  *'  unrepeated "  messages,  void  in  case  of  negli- 
gence; Virginia,  etc.,  R.  R.  v.  Sayers,  26  Gratt  339,  345,  and  Mas- 
lin  V.  Baltimore,  etc.,  R.  R.,  14  W.  Va.  203,  35  Am.  Rep.  757.  both 
holding  railroad  liable  for  negligent  loss  of  cattle;  Davis  v.  Chicago, 
etc.,  R.  R.,  93  Wis.  480,  481,  57  Am.  St  Rep.  938,  939,  67  N.  W.  18, 
19,  33  L.  R.  A.  657,  658,  approving  rule,  but  refusing  recovery  where 
it  does  not  appear  that  defendant's  negligence  was  the  proximate 
cause  of  injuries;  Abrams  v.  Milwaukee,  etc.,  Ry.,  87  Wis.  493,  41 
Am.  St  Rep.  59,  58  N.  W.  783,  and  Cleveland,  etc.,  R.  R.  v.  Heath, 
22  Ind.  App.  54,  53  N.  E.  200,  railroad  held  liable  for  negligence  in 
forwarding  cattle. 

Cited  also  In  dissenting  opinion  in  Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  101,  38  L.  923,  14  S.  Ct  1081,  majority  holding 
carrier  not  liable  for  loss  by  fire,  after  unloading,  under  contract; 
Pacific  Express  Co.  v.  Foley,  46  Kan.  476,  26  Pac.  672,  12  L.  R.  A. 
806»  and  n.,  majority  holding  contract  provision  limiting  liability 
to  certain  amount,  if  true  value  is  not  stated,  valid;  Piedmont  Mfg. 
Co.  T.  Columbia,  etc.,  R.  R.,  19  S.  C.  383,  majority  holding  exemp- 
tion of  railroad  from  liability  for  loss  on  connecting  line,  valid; 
Zouch  v.  Chesapeake,  etc.,  R.  R.,  36  W.  Va.  542,  15  S.  B.  192,  17 
L.  R.  A.  123,  majority  holding  Umitation  of  liability,  valid  in  ab- 
sence of  gross  negligence.  Cited,  arguendo,  in  Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  67,  38  L.  912,  14  S.  Ct  1069,  holding 
defendant  not  liable  for  loss  by  fire,  after  unloading,  under  con- 
tract; Darrall  v.  Southern  Pacific  R.  R.,  47  La.  Ann.  1461,  17  So. 
887,  holding  railroad  liable  for  loss  of  barge  by  contact  with  bridge 
piling;  Heyward  v.  Boston,  etc.,  R.  R.,  169  Mass.  469,  48  N.  E.  773, 
holding  passenger  on  freight  train  cannot  recover  for  injury,  in 
absence  of  negligence.  See  notes  in  32  Am.  Dec.  499;  valuable  note 
in  43  Am.  Dec.  367,  45  Am.  Dec.  739,  50  Am.  Dec.  666,  55  Am.  Dec. 
485,  67  Am.  Dec.  550,  75  Am.  Dec.  498,  79  Am.  Dec.  57,  82  Am. 
Dec.  291,  295,  88  Am.  Dec.  337,  92  Am.  Dec.  89,  96  Am.  Dec.  211,  97 
Am.  Dec.  182,  10  Am.  Rep.  96,  10  Am.  Rep.  366,  and  18  Am.  Rep. 
367;  exhaustive  note  in  57  Am.  Rep.  390,  391,  392;  valuable  note  in 
5  Am.  St.  Rep.  726,  13  Am.  St  Rep.  783,  26  Am.  St.  Rep.  120,  49 
Am.  St  Rep.  613,  61  Am.  St  Rep.  89. 

Distinguished  in  Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  R.  R,, 
70  Fed.  204,  207,  36  U.  S.  App.  152,  30  L.  R.  A.  198,  200,  holding 
provision  In  lease,  exempting  railroad  from  liability  for  loss  by 
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flre,  even  through  negligence,  ralid;  Grlswold  t.  New  York,  etc., 
R.  R.,  53  Conn.  386,  55  Am.  Rep.  118,  4  Atl.  263,  refusing  recovery 
for  negligent  killing  of  peddler,  travelling  on  a  pass,  exempting 
railroad  from  all  liability;  Louisville,  etc.,  R.  R.  v.  Keefer,  146 
Ind.  33,  58  Am.  St  Rep.  356,  44  N.  E.  800,  38  L.  R.  A.  96,  and  Bates 
V.  Old  Colony  R.  R.,  147  Mass.  266,  17  N.  B.  639,  both  holding  con- 
tract exempting  railroad  from  liability  for  injury  to  express  mes- 
senger, even  though  negligent,  valid;  Ballon  v.  Barle,  17  R.  I.  448, 
33  Am.  Bt  Rep.  888,  22  Atl.  1115,  14  L.  R.  A.  437,  and  n..  Pacific 
Express  Go.  v.  Foley,  46  Kan.  461,  470,  26  Am.  St  Rep.  109,  118,  26 
Pac.  067,  670,  12  L.  R.  A.  801,  805,  and  n.,  and  Durgin  v.  Am.  Ex- 
press Co.,  66  N.  H.  279,  20  Atl.  330,  9  L.  R.  A.  455,  all  holding  con- 
tract provision,  limiting  liability  to  certain  amount,  if  true  value 
is  not  stated,  valid;  Rogers  v.  Steamboat  Co.,  86  Me.  273,  29  Atl. 
1073,  25  L.  R.  A.  498,  Muldoon  v.  Seattie  City  R.  R.,  7  Wash.  529, 
38  Am.  St  Rep.  902,  35  Pac.  423,  22  L.  R.  A.  797,  and  n.,  and 
Quimby  v.  Boston,  etc.,  R.  R.,  150  Mass.  368,  23  N.  E.  205,  5  L.  R. 
A.  848,  all  holding  carrier  not  liable  for  injury  to  passenger  trav- 
elling on  a  pass,  exempting  from  liability;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  R.,  19  S.  C.  370,  holding  exemption  from  liability 
for  loss  on  connecting  line,  valid;  American  Ins.  Co.  v.  Chicago, 
etc.,  R.  R.,  74  ^lo.  App.  100,  holding  lease  of  grain  elevator  by 
railroad,  exempting  it  from  liability  for  fire,  valid;  Mener  v.  Chi- 
cago, etc.,  R.  R.,  6  S.  Dak.  575,  49  Am.  St  Rep.  901,  59  N.  W.  947, 
holding  contract  exempting  railroad  from  liability,  valid  as  long  as 
injury  was  not  caused  by  gross  negligence;  Richmond,  etc.,  R.  R. 
V.  Payne,  86  Va.  484,  10  S.  E.  750,  6  L.  R.  A.  852,  and  n.,  holding 
contract  limiting  liability  for  loss  of  horses  in  transportation,  valid; 
Kansas,  etc.,  R.  R.  v.  Southern  Ry.  News  Co.,  151  Mo.  385,  52  S.  W. 
207,  45  L.  R.  A.  384,  upholding  agreement  of  news  company  to  in- 
demnify railroad  against  injury  to  former's  employees. 

Carriers. —  Common  carrier  is  liable  for  negligent  injury  to  drover 
travelling  with  his  cattle,  under  a  general  contract  exempting  car- 
rier from  all  responsibility,  p.  384. 

Cited  with  approval  in  Chicago,  etc.,  R.  R.  v.  Solan,  169  U.  S.  135, 
42  L.  691,  18  S.  Ct  290,  and  Fitchburg  R.  R.  v.  Nichols,  85  Fed.  948, 
60  U.  S.  App.  303,  both  applying  rule.  See  note  in  88  Am.  Dec. 
337,  and  61  Am.  St  Rep.  89.    See  cases  under  preceding  syllabus. 

Miscellaneous. —  Cited  incidentally  in  Central  Transportation  Co. 
V.  Pullman,  etc..  Car  Co.,  139  U.  S.  51,  35  L.  65,  11  S.  Ct  485,  Bank 
of  Kentucky  v.  Adams  Exp.  Co.,  1  Fllpp.  250,  F.  C.  889,  and  Pingree 
V.  Mutual  Gas  Co.,  107  Mich.  158,  65  N.  W.  7.  Miscited  in  In  re 
Werner,  5  Dill.  121,  F.  C.  17,416. 

17  Wall.  384-398,  21  L.  644,  STITT  v.  HUIDEKOPERS. 

Trial. —  Questions  as  to  what  the  evidence  establishes  are  for 
Jury,  and  not  for  appellate  court,  p.  393. 
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Appsal  and  error. —  Only  alleged  errors,  decisive  of  the  case,  will 
be  considered  by  appellate  court;  others  may  be  treated  as  not  well 
taken  or  not  presented  by  the  record,  p.  383. 

A  witness  who  testifies  to  an  afflrmatiye,  is  to  be  preferred  to 
•one  who  testifies  to  a  negatlYe,  p.  894. 

Cited  and  principle  applied  in  Lookout  Mountain  B.  B.  ▼.  Hous- 
ton, 44  Fed.  455,  holding  contractors  liable  under  contract  estab- 
lished by  parol  testimony;  Griffith  v.  Baltimore,  etc,  B.  B.,  44  Fed. 
^>83,  holding  railroad  liable  for  injury,  and  applying  rule  to  testi- 
mony as  to  blowing  of  whistle;  Indiana,  etc.,  B.  B.  y.  Hammock, 
113  Ind.  3,  14  N.  E.  737,  and  Horn  v.  Baltimore,  etc.,  B.  B.,  54  Fed. 
305,  6  U.  S.  App.  381,  applying  rule  to  testimony  as  to  blowing  of 
locomotive  whistle;  Allen  v.  Bond,  112  Ind.  532,  14  N.  B.  496,  ap- 
plying rule  to  testimony  as  to  marriage  of  parties;  Sullivan  v.  Han- 
nibal, etc,  B.  B.,  72  Mo.  197,  allowing  damages  for  killing  of  cattle 
by  railroad. 

Distinguished  In  Hawes  v.  Antisdel,  11  Fed.  Gas.  861,  restrain- 
ing infringement  of  patent  advertising  hotel  register. 


r. —  A  deed,  placed  in  escrow,  to  be  delivered  on  payment 
•of  fixed  price,  within  a  certain  time,  is  an  open  offer  of  sale,  and 
binds  vendors  only  on  its  acceptance  and  compliance  with  its  terms; 
before  such  acceptance  they  may  withdraw  it,  p.  394. 

Svidence. —  In  some  cases,  a  contract  between  third  parties  may, 
when  introduced,  be  contradicted  or  varied  by  parol  testimony,  but 
not  a  contract  concerning  real  estate,  which  the  statute  requires  to 
be  in  writing,  p.  397. 

Evidence. —  When  a  copy  and  a  prima  facie  original  are  both  in 
-court,  but  in  possession  of  adverse  parties,  copy  is  not  admissible 
before  the  original,  p.  398. 

TrlaL — Where  court  leaves  credibility  of  witnesses  and  disputed 
facts  to  jury,  it  Is  not  error  to  charge  that  if  they  believe  certain 
facts,  they  must  find  for  one  party,  p.  398. 

TriaL — It  is  not  error  to  limit  instructions  to  a  special  contract 
which  was  alone  relied  upon  during  the  trial,  where  there  was  no 
evidence  of  value  of  services  rendered  nor  instructions  asked  under 
a  common  count,  p.  398. 

■ 
17  WalL  39&405,  21  L.  649,  GONWAT  v.  STANNABD. 

Searches  and  seizures. —  Seizing  officer,  observing  requirements 
«f  statute  of  1866  against  smuggling,  is  protected  from  suit,  p.  402. 

Searches  and  seizures. —  In  case  of  perishable  property,  seized 
imder  statute  of  1866    against  smuggling,  the  notices  and  delays 
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required  in  case  of  non-perishable  property,  are  not  necessary,  and 
It  may  be  sold  after  one  week's  notice,  p.  404. 

Not  dted. 

17  WaU.  405-409,  21  L.  673,  UNITED  STATES  t.  HENRY, 

Courts. — Any  fact  relied  on  to  defeat  a  claim,  should  be  spe- 
dflcally  found  and  stated  by  the  Court  of  Claims,  p.  408. 

Army  and  navy. —  tinder  Joint  resolution  of  Congress,  of  July 
26,  1806,  an  army  officer,  duly  commissioned  and  serving  as  such, 
but  who  was  refused  muster  on  ground  that,  the  company  to  which 
he  was  assigned  was  below  the  required  minimum,  Is  entitled  to- 
full  pay,  p.  408. 

Not  cited. 

17  WalL  409-411,  21  L.  665,  REED  v.  GARDNER. 

Appeal  and  error. —  In  passing  on  questions  presented  in  bin  of 
exceptions.  Supreme  Court  will  not  look  beyond  bill  itself,  p.  411. 

Approved  in  Hombuckle  v.  Stafford,  111  U.  S.  393,  28  L.  469,  4 
S.  Ct  517,  collecting  authorities,  and  holding  that  In  order  to  sus- 
tain an  exception  to  exclusion  of  testimony,  the  bill  of  exceptions- 
must  show  what  the  testimony  was;  Southwestern,  etc..  Imp.  Co. 
V.  Frari,  58  Fed.  173,  8  U.  S.  App.  444,  refusing  to  consider  excep- 
tions to  instructions  without  evidence  set  forth. 

Appeal  and  error. —  Pleadings,  and  statements  of  bill  of  excep- 
tions, verdict,  and  judgment  are  only  matters  properly  before  Su- 
preme Court,  on  appeal  or  error,  p.  411. 

Cited  with  approval  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  390, 
holding  that  an  assignee  in  bankruptcy,  who  submits  to  Jurisdic- 
tion of  State  court,  without  objection,  cannot  raise  the  objection 
in  United  States  Supreme  Court;  Jones  v.  Buckell,  104  17.  S.  556, 
26  L.  842,  New  York,  etc.,  R.  R.  v.  Madison,  123  U.  S.  527,  31  L. 
260,  8  S.  Ct.  247,  and  United  States  v.  Wingate,  44  Fed.  131,  refusing: 
to  pass  upon  a  charge  where  the  evidence  is  not  set  forth  in  the  bill 
of  exceptions;  Strain  v.  Gourdin,  2  Woods,  382,  F.  C.  13,521,  collect- 
ing authorities,  and  refusing  to  consider  a  statement  of  evidence 
by  counsel,  set  forth  in  petition  for  writ  of  error;  Southwestern,  etc.,. 
Imp.  Co.  V.  Frari,  58  Fed.  173,  8  U.  S.  App.  444,  collecting  author- 
ities, and  refusing  to  consider  exceptions  to  instructions  without 
evidence  set  forth;  Saint  Croix  Lumber  Co.  v.  Pennington,  2  Dak, 
479,  11  N.  W.  503,  refusing  to  go  outside  the  statutory  record  in 
passing  upon  exceptions;  Sweeney  v.  Baker,  13  W.  Va.  202,  holding 
copy  by  clerk  of  Judge's  certificate  of  filing  and  overruling  de- 
murrer, no  part  of  record. 

Appeal  and  error. —  Where  there  is  nothing  that  can  be  passed 
upon  by  Supreme  Court,  Judgment  below  will  be  affirmed,  p.  411. 
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Approved  in  Smith  v.  Weeks,  53  Fed.  763,  5  U.  S.  App.  240,  rule 
applied  by  Circuit  Court  on  appeal  from  District  Court 

17  Wall.  411-^17,  21  L.  666,  BAY  v.  SMITH. 

Bills  and  notes. —  When  States  of  residence  of  holder  and  maker 
of  notes  are  at  war,  demand  and  notice  are  excused  at  maturity, 
but  must  take  place  within  reasonable  time  after  close  of  war, 
p.  414. 

BUls  and  notes. —  Indorser  of  promissory  note  Is  only  secondarily 
liable,  and  there  must  generally  be  demand  and  notice  to  charge 
him,  p.  415. 

See  note  in  11  Am.  Dec  67. 

Bills  and  notes. —  Indorser  is  entitled  to  notice  whenever  he  has 
a  remedy  over,  but  not  when  by  arrangement  with  maker  he  has 
become  principal  debtor,  p.  416. 

Cited  in  Wright  v.  Andrews,  70  Me.  91,  85  Am.  Rep.  300,  applying 
rule  in  holding  Indorser  liable  without  notice;  Wltherow  v.  Slayback, 
158  N.  Y.  660,  70  Am.  St.  Rep.  515,  53  N.  E.  684,  collecting  author- 
ities, and  admitting  parol  testimony  to  show  that  indorser  was 
principal  debtor.    See  note  in  11  Am.  Dec.  67,  and  39  Am.  Dec.  97. 

Bills  and  notes. —  Indorser  becomes  principal  debtor  when,  either 
before  or  at  maturity  of  note,  he  is  supplied  by  maker  with  suffi- 
cient funds  for  purpose  of  paying  It,  p.  416. 

Cited  with  approval  in  Wright  v.  Andrews,  70  Me.  91,  35  Am.  Rep. 
309,  holding  such  indorser  liable  without  notice.  See  note  in  11 
Am.  Dec.  67,  14  Am.  Dec.  190,  and  39  Am.  Dec.  96. 

Bills  and  notes. —  Jury  must  determine  whether  an  indorser  has 
become  principal  debtor,  where  he  Is  partner  of  maker  and  is  au- 
thorized to  apply  partnership  profits  to  payment  of  notes  at  ma- 
turity, p.  416. 

Api>eal  and  error. —  Where  deposition  has  been  taken  de  bene 
esse,  and  before  trial,  defendant  moved  to  suppress  it,  but  allowed 
it  to  be  read  at  trial  without  objection,  he  cannot  object  in  ap- 
pellate court  that  lower  court  received  it,  p.  417. 

Approved  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  390,  collecting 
authorities,  and  holding  assignee  In  bankruptcy  cannot  object  to 
jurisdiction  of  State  court  for  the  first  time  in  Supreme  Court; 
Northern  Pacific  R.  R.  v.  UrUn,  158  U.  S.  274,  39  L.  980,  15  S.  Ct 
841,  and  Union  Pac.  R.  R.  v.  Reese,  56  Fed.  291,  15  U.  S.  App.  92, 
applying  rule  and  awarding  damages  for  personal  Injuries. 

17  Wall.  417-424,  21  L.  642,  MOORE  v.  HUNTINGTON. 

Evidence. —  Declarations  of  deceased  partner  are  not  competent 
to  prove  bis  partnership  Interest  against  oaths  of  surviving  part- 
ners, p.  421. 
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Parties. —  Widow,  acting  as  administratrix,  may  sue  for  part- 
nership accounting  without  joining  other  heirs-at-law,  p.  422. 

Equity. —  In  a  final  decree,  court  must  take  notice  of  cross-bill 
and  answers  to  it,  p.  422. 

Appeal  and  error. —  It  is  not  error  for  New  Mexico  territorial  Su- 
preme Court  to  render  judgment  jointly  against  defendants  and 
their  sureties  in  the  appeal  bond,  under  a  statute  so  providing,  p. 
422. 

Cited  with  approval  In  Johnson  v.  Chicago,  etc.,  Elevator  Co.,  119 
U.  S.  401,  80  L.  451,  7  S.  Ct  260,  holding  judgment  against  defend- 
ant and  surety  on  attachment  bond,  valid;  Hopkins  v.  Orr,  124  U. 
S.  515,  31  L.  525,  8  S.  Ct.  592,  applying  rule  in  action  on  promissory 
note. 

Appeal  and  error. —  Suretiee  on  appeal  bond,  by  act  of  signing 
bond,  become  voluntary  parties  to  suit,  and  are  subject  to  coort^s 
decree,  p.  423. 

Approved  In  McClaskey  y.  Barr,  79  Fed.  412,  417,  holding  surety 
liable  on  cost  bond. 

Partnership. —  Surviving  partners  are  not  chargeable  with  value 
of  proi)erty  at  date  of  partner's  death,  p.  423. 

Partnership. —  Surviving  partners  need  not  purchase  a  deceased 
partner's  interest,  but  may  close  out  the  concern  and  pay  his  share 
to  his  administrator,  and  they  must  use  reasonable  care  and  dili- 
gence, p.  424. 

Cited  with  approval  in  Hoyt  v.  Sprague,  12  Fed.  Cas.  767,  hold- 
ing settlement  by  administrator  with  surviving  partners,  valid;  Free- 
man V.  Freeman,  136  Mass.  264,  decreeing  accounting  against  sur- 
viving partner  for  profits  made  after  partner's  death;  dissenting 
opinion  in  Oliver  v.  Forrester,  96  111.  329,  majority  holding  sur- 
viving partner  not  liable  for  loss  of  goods. received  after  partner's 
death;  arguendo,  In  Inglis  v.  Floyd,  33  Mo.  App.  582,  compelling 
accounting  from  partner  who  excluded  other  and  sold  goods. 

Partnersbip. —  Surviving  partners  are  not  chargeable  with  value 
of  partnership  real  estate,  title  to  which  is  left  by  decree  in  an  heir 
of  deceased  partner,  p.  424. 

17  WaU.  425-437,  21  L.  650,  STATE  v.  STOLL. 

Statutes. —  Former  law  Is  repealed  by  later  one  only  when  har- 
mony is  Impossible  and  they  cannot  stand  together,  p.  431. 

Cited  and  principle  followed  in  Venable  v.  Bichards,  105  U.  S. 
638,  26  L.  1197,  construing  statutes  on  removal  of  causes;  Ex  parte 
Crow  Dog,  109  TJ.  S.  570,  27  L.  1035,  3  S.  Ct.  405,  collecting  authori- 
ties, and  holding  United  States  District  Court  has  jurisdiction  over 
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offenses  committed  on  Indian  reserration;  Chew  Heong  ▼.  United 
States.  112  U.  S.  550,  28  L.  774,  5  S.  Ct  2G0,  construing  Chinese 
restriction  acts;  United  States  v.  Langston,  118  U.  S.  3d3,  30  L.  166, 
6  S.  Gt  1187,  holding  statute  fixing  annual  salary  not  suspended 
bj  later  law  appropriating  less  amount  for  a  particular  year;  Louis- 
Tllle  Water  Co.  v.  Clark.  143  U.  S.  11,  36  L.  58,  12  S.  Ct  349.  hold- 
ing statute  repealing  previous  exemption  from  taxation  valid;  United 
States  V.  Mexican  Nat  Ry.,  40  Fed.  772,  reviewing  authorities,  and 
holding  Circuit  Court  can  enforce  statutory  penalty  against  Im- 
portation of  contract  labor;  Gowen  v.  Harley,  56  Fed.  079,  12  U.  S. 
App.  574,  construing  statutes  conferring  on  courts  Jurisdiction  over 
suits  between  railroad  and  Indians;  Smith  v.  Atchison,  etc.,  B.  B., 
64  Fed.  277,  holding  charter  method  of  corporation  voting  not 
changed  by  later  statute;  New  York,  etc.,  B.  B.  v.  Bridgeport  Trac- 
tion Co.,  65  Conn.  429,  32  Atl.  956,  29  L.  B.  A.  372.  holding  charter 
privilege  of  electric  railroad  to  cross  steam  railroad  tracks  not  af- 
fected by  later  general  law  prohibiting  such  crossing;  Spring  v. 
Collector,  etc.,  78  111.  104,  construing  city  charter  and  general  legis- 
lation on  power  of  taxation;  State  v.  Archibald,  43  Minn.  830.  45 
N.  W.  607,  holding  law  changing  specific  county  boundaries,  not  re- 
pealed by  general  law  regulating  unorganized  counties;  Bogardus 
V.  Gordon,  53  N.  J.  Eq.  43,  30  Atl.  813,  holding  general  usury  act 
repeals  local  act  when  Inconsistent;  Cortesy  v.  Territory,  7  N.  Mex. 
90,  32  Pac.  507,  19  L.  B.  A.  356,  construing  statutes  prohibiting  sale 
of  liquor  on  Sunday;  Winslow  v.  Morton,  118  N.  C.  492,  24  S.  B.  419, 
holding  governor  has  power  to  remove  militia  officer  under  State 
laws  and  code;  State  v.  Enoch,  26  W.  Va.  257.  construing  statutes 
regulating  business  of  druggists;  dissenting  opinion  in  Stryker  v. 
Board  of  Commrs..  etc.,  77  Fed.  582,  40  U.  8.  App.  583,  majority 
holding  Judgment  creditor  not  entitled  to  mandamus  against  county 
board,  under  statutes;  Durham  v.  State,  89  Tenn.  754,  18  S.  W.  81, 
majority  holding  that  statute  providing  for  imprisonment  at  hard 
labor  for  fine  and  costs  only,  does  not  repeal  law  providing  such  as 
punishment  for  misdemeanor. 

Banks. —  Where  bank  charter  provides  that  its  notes  shall  be 
receivable  for  State  taxes,  the  State,  though  reserving  power  to 
terminate  this  provision,  can  do  so  only  by  clear  and  unobscure  lan- 
guage; no  such  Intent  will  be  Imputed  from  an  obscure  provision, 
p.  436. 

Cited  and  principle  applied  in  Hayes  ▼.  Holly  Springs,  114  U.  S. 
126,  20  K  83,  5  S.  Ct  788,  holding  municipal  bonds  void  In  absence 
of  dear  legislative  authority  to  issue  them;  South  Carolina  v. 
Gumey,  154  U.  S.  593,  14  S.  Ct  1210,  ai)l)lylng  rule;  Bell  v.  Farm- 
▼iUe,  etc,  Co.,  91  Ya.  108,  20  S.  B.  945,  holding  irregular  municipal 
bonds,  not  ratified  without  clear  language  by  the  legislature;  dis- 
senting opinion  in  Erskine  v.  Nelson  County,  4  N.  Dak.  87,  58  N.  W. 
8SK^  27  L.  B.  A.  708,  and  n.,  majority  holding  that  to  legalize  void 
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eyldences  of  municipal  Indebtedness,  the  purpose  must  be  clearly 
expressed  by  the  legislature. 

Statntes. — Special  charter  or  authority  derived  from  legislature 
is  not  affected  by  general  legislation  on  the  subject,  p.  436. 

Oited  and  principle  applied  in  Gilchrist  y.  Helena,  etc.,  R.  R.,  47 
Fed.  5d5,  holding  law  regulating  recording  of  railroad  mortgages 
not  affected  by  general  mortgage  law;  Go  wen  y.  Harley,  56  Fed. 
979,  12  U.  S.  App.  574,  holding  statute  establishing  court  in  Indian 
Territory  does  not  deprive  United  States  Circuit  Court  of  special 
Jurisdiction;  Huron  y.  Second,  etc.,  Banic,  86  Fed.  281,  57  U.  S. 
App.  609,  holding  municipal  bonds  issued  under  charter  authority 
not  affected  by  general  laws;  New  Yorlc,  etc.,  R.  R.  y.  Bridgeport 
Traction  Co.,  65  Conn.  429,  32  Atl.  956,  29  L.  R.  A.  372,  holding 
charter  privilege  of  electric  railroad  to  cross  steam  railroad  tracks 
not  affected  by  later  general  law  prohibiting  such  crossing;  Spring 
v.  CoUector,  etc.,  78  111.  104,  construing  city  charter  and  general 
legislation  on  power  of  taxation;  Dewey  v.  Central  Car,  etc.,  Co., 
42  Mich.  402,  4  N.  W.  181,  collecting  authorities,  and  holding  pro- 
visions of  incorporation  law  regulating  suits  against  corporations 
must  govern,  and  not  general  laws. 

17  Wall.  437-439,  21  L.  694,  LASBRB  y.  ROCHEREAU. 

Constltutioiial  law. —  No  one  can  be  condemned  as  to  person  or 
property  without  an  opportunity  to  be  heard,  p.  438. 

Cited  and  principle  applied  in  Newcomb  y.  Newcomb,  13  Bush, 
570,  26  Am.  Rep.  235,  holding  divorce  granted  on  default  after  con- 
Htructive  service  on  wife  in  insane  asylum,  no  defense  to  action  for 
dower;  Dorr  y.  Rohr,  82  Ya.  863,  8  Am.  St  Rep.  109,  holding  at- 
tachment decree  of  Confederate  court  rendered  on  publication  of 
process  against  Northern  citizen  void;  Fairfax  y.  Alexandria,  28 
Oratt  37,  holding  decree  of  confiscation  void,  where  party  was  not 
allowed  to  defend;  Grinnan  v.  Edwards,  21  W.  Ya.  362,  363,  granting 
specific  performance  of  sale  of  land,  notwithstanding  foreclosure 
during  Rebellion;  Haymond  v.  Camden,  22  W.  Ya.  194, 195, 202,  hold- 
ing foreclosure  of  mortgage  against  Confederate  citizen  after  con- 
structive service  of  process,  void;  Cunningham  y.  Brown,  39  W.  Ya. 
596,  20  S.  E.  618,  holding  unlawful  tax  sale  void. 

War. —  Citizen  of  Confederate  States  could  not  appoint  an  agent 
or  transact  any  other  business  within  the  Union  lines,  p.  439. 

Approved  in  Ogden  y.  Leland  University,  49  La.  Ann.  192,  21  Sow 
686,  holding  foreclosure  of  mortgage  on  land  of  Confederate  citizen 
after  constractiye  service,  void;  Grinnan  y.  Edwards,  21  W.  Ya. 
362,  363,  specifically  enforcing  sale  of  land,  notwithstanding  fore- 
closure during  Rebellion;  dissenting  opinion  in  Burbanlc  y.  Conrad, 
96  U.  S.  305,  24  L.  728,  majority  holding  prior  unrecorded  sale  of 
land  good  against  the  United  States  in  confiscation  proceedinga. 
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War. —  Foredosnre  of  mortgage  within  Union  lines  against  a 
person  exi>elled  into  the  Confederacy  is  Toid,  p.  439. 

Cited  and  principle  applied  in  Dorr  y.  Gibboney,  3  Hughes,  389, 
F.  C.  4,006,  holding  a  decree  of  a  Confederate  court  rendered  against 
loyal  citizen  on  publication  of  notice,  Yoid;  Kimball  v.  Taylor,  2 
Woods,  41,  F.  0.  7,775,  applying  rule  to  seizure  and  sale  of  prop- 
erty for  debts;  Ogden  y.  Leland  Uniyersity,  49  La.  Ann.  192,  21 
So.  686,  applying  rule  in  land  partition  suit;  Dorr  y.  Rohr,  82  Ya. 
363,  3  Am.  St  Bep.  109,  holding  attachment  decree  of  Confederate 
court  rendered  on  publication  of  process  against  Northern  citizen 
Yoid;  Grinnan  y.  Edwards,  21  W.  Va.  362,  363,  holding  Judicial  sale 
for  non-payment  of  purchase  price  no  defense  to  suit  for  specific 
performance  of  sale;  Haymond  y.  Camden,  22  W.  Va.  194,  195, 
202,  applying  rule,  and  allowing  recoyery  of  land;  Stum  y.  Fleming, 
22  W.  Va.  420,  holding  attachment  sale  under  decree,  rendered  after 
publication  of  process  against  Confederate  citizen,  yoid;  dissenting 
opinion  In  De  Jamette  y.  De  GlyeryiUe,  56  Mo.  461,  majority  hold- 
ing sale  under  trust  deed  yalid,  though  made  during  war,  against 
Confederate  citizen.  Cited,  arguendo,  in  Newcomb  y.  Newcomb, 
13  Bush,  579,  26  Am.  Bep.  241,  holding  diyorce  granted  by  default 
on  constructiye  seryice  against  wife  in  insane  asylum,  no  defense 
to  suit  for  dower.    See  yaluable  note  in  96  Am.  Dec.  631. 

Distinguished  in  University  y.  Finch,  18  Wall.  110,  21  L.  821,  hold- 
ing sale  of  land  under  power  in  trust  deed  executed  by  Southerners 
before  the  war,  yalid,  although  sale  was  made  during  war. 

17  Wall.  439-445,  21  L.  696,  EX  PABTB  ATOCHA, 

Court  of  Claims  has  jurisdiction  only  of  cases  arising  out  of  trans- 
actions between  the  government  and  claimants,  and  not  those  aris- 
ing from  treaties,  p.  444. 

Followed  in  Great  Western  Ins.  Co.  v.  United  States,  112  U.  S. 
198,  28  L.  689,  5  S.  Ct  102,  dismissing  claim  to  money  received  under 
treaty. 

Court  of  Claims  decisions  are  governed  by  ordinary  rules  of 
evidence,  p.  444. 

Courts. —  When  jurisdiction  to  decide  claims  arising  under  a 
treaty  is  conferred  upon  Court  of  Claims  by  special  act,  its  author- 
ity and  appellate  authority  of  Supreme  Court,  are  limited  by  the 
act,  p.  444. 

Approved  in  Great  Western  Ins.  Co.  y.  United  States,  112  U.  S. 
198,  28  L.  689,  5  S.  Ct  102,  dismissing  claim  to  money  received  by 
United  States  under  treaty. 

Courts. —  Where  special  act  gave  Court  of  Claims  authority  to 
determine  claim  arising  under  Mexican  treaty,  but  did  not  provide 
for  review  of  its  action,  appeal  will  lie,  p.  445. 
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PoUowed  in  United  States  v.  GlUlat,  164  U.  S.  46,  41  L.  »45,  17 
S.  Ct.  18,  dismissing  appeals  in  French  spoliation  claims. 

17  WalL  445-453,  21  L.  675,  RAILROAD  CO.  v.  BROWN. 

Process. —  Under  act  of  Congress  incorporating  a  railroad,  ser- 
vice of  process  on  a  director  was  made  sufficient,  p.  449. 

Followed  in  Georgia,  etc.,  R.  R.  v.  Bigelow,  68  Ga.  223,  holding 
service  on  depot  agent  and  on  director  sufficient 

Process. —  Where  record  shows  that  a  party  was  a  railroad  di- 
rector shortly  before  suit,  it  will  be  presumed  he  was  such  when 
summons  was  served  on  him,  in  absence  of  contrary  proof,  p.  450. 

Cited  in  State  v.  Jones,  55  Minn.  832,  56  N.  W.  1069,  applyin^r 
rule  to  service  of  notice  of  appeal  on  county  attorney. 

Appearance. —  Service  of  process  cannot  be  objected  to  as  de- 
fective after  voluntary  appearance  of  defendant  and  trial,  p.  450. 

Coirporations. —  Railroad  cannot  escape  performance  of  charter 
or  other  legal  duties  by  voluntary  lease  of  its  road,  p.  450. 

Cited  and  principle  applied  in  Pennsylvania  R.  R.  v.  Jones,  155 
U.  S.  350,  39  L.  182,  15  S.  Ct.  142,  holding  railroad  not  liable  for 
injuries  to  postal  clerks  on  connecting  line;  Van  Dresser  v.  Oregon 
Ry.,  etc.,  48  Fed.  204,  collecting  authorities,  and  holding  service  of 
summons  on  agent  of  lessee  binding  on  lessor;  Pacific  Postal  Tele- 
graph Co.  V.  Western  Union  Telegraph  Co.,  50  Fed.  495,  refusing^ 
injunction  to  telegraph  company  claiming  exclusive  right  by  con- 
tract to  construct  line  along  railroad;  Lee  v.  Southern  Pacific  R.  R.» 
116  Cal.  103,  58  Am.  St  Rep.  143,  47  Pac.  933,  38  L.  R,  A.  73,  holding 
lessor  liable  for  injury  to  servant  of  lessee  through  negligent  con- 
struction of  railroad;  Chattanooga,  etc.,  R.  R.  v.  Liddell,  85  Ga. 
494,  21  Am.  St.  Rep.  176,  11  S.  E.  855,  and  Lakin  v.  Willamette  R. 
R.,  18  Or.  441,  57  Am.  Rep.  27,  11  Pac.  70,  both  holding  raikoad  liable 
for  negligence  of  construction  company  operating  it;  Central  Trust 
Ca  V.  Charlotte,  etc.,  R.  R.,  65  Fed.  261,  Southern  Ry.  v.  Bouknlght, 
70  Fed.  449,  25  U.  S.  App.  415,  30  L.  R.  A.  828,  Singleton  v.  South- 
western R.  R.,  70  Ga.  468,  48  Am.  Rep.  577,  Palmer  v.  Utah,  etc.. 
Ry.,  2  Idaho,  353,  16  Pac.  554,  Balsley  v.  St  Louis,  etc.,  R.  R.,  119 
111.  72,  59  Am.  Rep.  786,  8  N.  E.  861,  Bower  v.  B.  &  S.  W.  R.  Co.. 
42  Iowa,  647,  Braslin  v.  Somerville  Horse  R.  R.,  145  Mass.  68,  IS 
N.  B.  68,  Backus  v.  Detroit,  etc.,  R.  R.,  71  Mich.  655,  40  N.  W.  64, 
Ohollette  v.  Omaha,  etc.,  R.  R.,  26  Neb.  168,  41  N.  W.  1109,  4  L. 
R.  A.  189,  Abbott  v.  Johnstown,  etc..  Horse  R.  R.,  80  N.  Y.  30,  36 
Am.  Rep.  574,  Hanlon  v.  Philadelphia,  etc.,  Turnpike  Road  Co.,  182 
Pa.  St  121,  37  Atl.  945,  National  Bank,  etc.  v.  Atlanta,  etc.,  R.  R., 
25  S.  0.  222,  Harmon  v.  Columbia,  etc.,  R.  R.,  28  S.  C.  404,  13  Am. 
St  Rep.  688,  6  S.  E.  836,  Bouknight  v.  Charlotte,  etc.,  R.  R.,  41  S.  C. 
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421,  19  S.  B.  917,  and  Parr  v.  SiMirtanburg,  etc.,  R,  R.,  43  S.  C.  198, 
199,  49  Am.  St.  Rep.  826,  828,  20  S.  B.  1009,  1010,  all  holdlnfir  lessor 
liable  for  negligence  of  lessee  In  absence  of  exemption  by  the  leg- 
Islatnre;  Ricketts  y.  Birmingham  St  R.  R.,  85  Ala.  605,  6  So.  355, 
holding  railroad  company  liable  for  negligent  injury  to  passenger 
after  nnantborized  sale;  State,  etc.,  R.  R.  y.  Board  of  R.  R.  Gommrs., 
41  K.  J.  L.  248,  holding  railroad  liable  for  taxes,  although  its  road 
ifl  In  mortgagee's  hands;  Central,  etc.,  R.  R.  y.  Morris,  68  Tex.  59, 
3  S.  W.  460,  holding  yendor  railroad  company  under  unauthorized 
sale  liable  for  refusal  of  yendee  to  transport  freight;  Naglee  y. 
Alexandria,  etc.,  Ry.,  83  Va.  711,  5  Am.  St  Rep.  311,  3  S.  B.  371, 
holdUng  railroad  company  liable  for  negligent  fire,  although  road 
is  in  possession  of  mortgage  trustees;  Ricketts  y.  Chesapeake,  etc.. 
By.,  83  W.  Va.  436,  25  Am.  St  Rep.  903,  10  S.  B.  802, 7  L.  R,  A.  355, 
holding  lessor  railroad  liable  for  assault  on  passenger  by  trainman 
of  lessee. 

Followed  in  Houston,  etc.,  R.  R.  y.  Bowles,  168  U.  S.  706,  42  L. 
1213,  18  S.  Ct  943.  Cited,  arguendo,  in  Ayerill  y.  Southern  Ry.,  75 
Fed«  741,  holding  lessor  railroad  controlling  rates  a  necessary  party 
to  suit  to  restrain  rate-cutting.  See  yaluable  note  in  71  Am.  Dec. 
295,  and  exhaustiye  note  in  35  Am.  St  Rep.  394,  58  Am.  St  Rep.  148. 

Distinguished  in  Pinkerton  y.  Penn.  Traction  Co.,  193  Pa.  236,  44 
AtL  286,  and  Arrowsmlth  y.  Nashville,  etc.,  R.  R.,  57  Fed.  171,  hold- 
ing railroad  lessor  not  liable  for  negligence  of  lessee,  where  lease 
was  made  by  authority  of  law;  Hukill  y.  Maysville,  etc.,  R.  R.,  72 
Fed.  753,  Bast  Line,  etc.,  R.  R.  y.  Culberson,  72  Tex.  385,  13  Am.  St 
Hep.  813,  10  S.  W.  710,  3  L.  R.  A.  571,  holding  lessor  not  liable  for 
negligent  injury  to  servant  of  lessee  railroad. 

A  railroad  company  is  relieved  from  liability  when  its  road  is 
under  exclusive  possession  of  a  receiver,  who  has  entire  control  of 
all  servants,  p.  451. 

Cited  with  approval  in  Pennsylvania  R.  R.  v.  Jones,  155  U.  S.  350, 
39  L.  182,  15  S.  Ct  142,  holding  railroad  not  Uable  for  injuries  to 
postal  clerks  on  connecting  line;  Memphis,  etc.,  R.  R.  v.  Hoechner, 
W  Fed.  457,  459,  31  U.  S.  App.  644,  applying  rule  in  action  for  per- 
wmal  injuries;  Lock  v.  Turnpike  Co.,  100  Tenn.  169,  47  S.  W.  134, 
^plying  rule  to  turnpike  company.    See  note  in  5  Am.  St.  Rep.  814. 

IMstinguished  in  Parr  v.  Spartanburg,  etc.,  R.  R.,  43  S.  C.  198, 
49  Am.  St  Rep.  826,  20  S.  B.  1009,  holding  lessor  railroad  liable  for 
negligence,  although  road  is  operated  by  receivers  of  lessee. 

Kanroads. —  Where  railroad  tickets  are  issued  in  name  of  lessor 
company  it  cannot  deny  liability  for  acts  of  lessess  or  receiver, 
p.  451. 

I>istingiii8hed  In  Arrowsmlth  v.  NashvlUe,  etc.,  R.  R.,  57  Fed. 
175,  176,  holding  lessor  railroad  not  liable  for  negligence  of  lessee 
where  lease  was  made  under  authority  of  law. 
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Bailroads. —  Where  franchise  provides  that  no  person  shall  be 
excluded  from  the  cars  on  account  of  color,  company  has  no  right 
to  separate  colored  from  white  passengers,  p.  453. 

Cited  In  Board  of  Education  y.  Tinnon,  26  Kan.  20,  holding  school 
board  cannot  place  colored  children  in  a  building  apart  from  whites; 
dissenting  opinion  in  People,  etc.  y.  Gallagher,  93  N.  Y.  460,  majority 
holding  that  State  may  establish  separate  schools  for  black  and 
white  children;  arguendo,  in  Quigley  y.  Central  Pac.  B.  R.,  5  Sawy. 
113,  F.  C.  11,510,  and  Brown  v.  Memphis,  etc.,  R.  R.,  7  Fed.  56,  64, 
both  holding  railroad  liable  for  wrongful  expulsion  of  passenger 
from  car;  Hall  y.  Memphis,  etc.,  R.  R.,  15  Fed.  67,  holding  railroad 
not  liable  for  expulsion  of  passenger  holding  expired  ticket.  See 
note  in  40  Am.  Rep.  203,  45  Am.  Rep.  248. 

Distinguished  in  Plessy  y.  Ferguson,  163  U.  S.  546,  41  L.  259,  16 
S.  Ct  1141,  upholding  State  law  providing  for  separate  cars  for 
white  and  black  passengers;  People,  etc  v.  Gallagher,  93  N.  Y.  455, 
45  Am.  Rep.  244,  State  may  establish  separate  equal  schools  for 
black  and  white  children  and  enforce  the  separation. 

17  Wall.  453-460,  21  L.  700,  ADAMS  v.  BURKB. 

Patents. —  Purchaser  of  patented  machine  from  patentee  or  his 
assignee  has  right  to  use  it  so  long  as  it  is  capable  of  use,  unaffected 
by  expiration  or  renewal  of  patent,  p.  455. 

Cited  and  principle  appUed  in  Paper-Bag  Cases,  105  U.  S.  771, 
26  L.  961,  Birdsell  v.  ShaUol,  112  U.  S.  487,  28  L.  769,  5  S.  Ct  245. 
Edison  Electric-Light  Co.  v.  Citizens'  Elec,  etc.,  Co.,  64  Fed.  492, 
and  Edison  Electric-Light  Co.  v.  Bloomingdale,  65  Fed.  214,  all  apply- 
ing rule  in  infringement  suits;  Wade  v.  Metcalf,  129  U.  S.  205,  32 
L.  663,  9  S.  Ct.  273,  holding  machine  constructed  with  consent  of 
inventor  before  application  for  patent  may  be  subsequently  used; 
Hobbie  v.  Jennison,  149  U.  S.  362,  363,  37  L.  768.  769,  13  S.  Ct  881. 
and  Keeler  v.  Standard  Folding-Bed  Co.,  157  U.  S.  663,  665,  666. 
39  L.  850,  851,  15  S.  Ct  739,  740,  741,  both  holding  purchaser  from 
territorial  assignee  may  use  or  sell  the  patented  articles  elsewhere; 
Dorsey,  etc..  Rake  Co.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  208,  209,  F. 
C.  4,015,  refusing  preliminary  injunction  against  licensee  manufac- 
turing patented  article  for  exportation;  Montross  y.  Mabie,  24 
Blatchf.  283,  30  Fed.  235,  refusing  to  enjoin  receiver  of  partnership 
from  selling  stoves  patented  by  one  partner;  Anderson  v.  Eiler,  46 
Fed.  781,  holding  purchaser  before  application  for  patent  may  man- 
ufacture and  sell  articles  thereafter;  Jackson  y.  Yaughan,  73  ¥ed. 
839,  coUecting  authorities,  and  holding  purchaser  from  territorial 
assignee  may  sell  in  territory  reserved  by  patentee;  dissenting  opin- 
ion in  Keeler  v.  Standard  Folding-Bed  Co.,  157  U.  S.  669,  670,  671, 
39  L.  852,  15  S.  Ct.  742,  majority  holding  supra;  arguendo,  in  Edison 
Electric-Light  Co.  y.  Goelet,  65  Fed.  613. 
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DIfltlngnlshed  In  Boeach  v.  GraflP,  133  U.  S.  703,  33  L.  790,  10  S. 
€t  380,  holding  an  article  patented  in  foreign  country  and  in  United 
States  cannot  be  imported  and  sold  here  without  consent  of  owner 
of  United  States  patent,  affirming  S.  C,  33  Fed.  279;  Hatch  v. 
Adams,  22  Fed.  438,  and  Gal.  Electrical  Works  y.  Finck,  47  Fed. 
(>85,  holding  purchaser  from  territorial  assignee  of  patent  cannot 
sell  the  articles  outside  his  vendor's  territory;  Davis  Elec.  Works 
T.  Edison  Elec.  Ck>.,  60  Fed.  278,  279,  21  U.  S.  App.  74,  holding  pur- 
chaser cannot  insert  a  new  filament  in  patented  incandescent  lamp; 
Heaton,  etc.,  Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed. 
290,  47  TJ.  S.  App.  146,  35  L.  R.  A.  730,  restraining  breach  of  condition 
of  sale  of  patented  machine  that  vendee  would  use  only  unpatented 
fasteners  manufactured  by  vendor;  Dickerson  v.  Tlnllng,  84  Fed. 
194, 55  U.  S.  App.  219,  restraining  purchaser  from  assignee  in  foreign 
conntry  from  breach  of  condition  that  articles  should  not  be  im- 
ported or  sold  in  United  States. 

Patents. —  Right  to  sell,  to  manufacture,  and  to  use  a  patented 
machine  are  each  flubstnntlve  rights,  and  may  be  granted  sepa- 
rately by  patentee,  p.  456. 

Approved  and  relied  upon  in  Dorsey,  etc.,  Rake  Co.  v.  Bradley 
Hfg.  Co.,  12  Blatchf.  204,  F.  C.  4,015,  refusing  preliminary  injunc- 
tion against  licensee  manufacturing  patented  article  for  exportation; 
Hatch  V.  Adams,  22  Fed.  438,  holding  purchaser  from  territorial 
assignee  of  patent  cannot  sell  the  articles  outside  his  vendor's  ter- 
ritory; Montross  v.  Mabie,  24  Blatchf.  283,  30  Fed.  235,  refusing  to 
enjoin  receiver  of  partnership  from  selling  stoves  patented  by  one 
IMirtQer;  Hatfield  v.  Smith,  44  Fed.  355,  holding  sale  by  patentee  of 
all  rights,  but  reserving  ownership  and  royalties,  a  license  and  not 
an  assignment;  Rice  v.  Boss,  46  Fed.  197,  holding  territorial  assignee 
without  right  to  sell  cannot  sue  for  infringement;  Anderson  v. 
Biler,  46  Fed.  781,  holding  purchaser  before  application  for  patent 
may  manufacture  and  sell  articles  thereafter;  Heaton,  etc.,  But- 
ton-Fastener Co.  V.  Eureka  Specialty  Co.,  77  Fed.  291,  47  U. 
8.  App.  146,  35  L.  R.  A.  730,  restraining  breach  of  condition  of  sale 
of  patented  machine.  Cited,  arguendo,  in  Commercial,  etc.,  Tele- 
graph Co.  V.  New  England,  etc..  Telegraph  Co.,  61  Vt.  251,  15  Am. 
St  Rep.  901,  17  Aa  1074,  5  L.  R.  A.  165,  and  n.,  holding  lease  of 
patent  for  public  use  cannot  be  restricted  to  a  portion  of  the  public, 
and  granting  mandamus  compeUing  connection  of  telephone  with 
telegraph  company. 

Patents. —  When  patentee  has  assigned  all  his  rights  within  a 
certahi  district,  purchaser  from  assignee  may  use  patented  article 
outside  such  district,  p.  457. 

Cited  and  principle  followed  in  Hobble  v.  .Tennison,  149  17.  S.  860, 
361,  37  L.  768,  13  S.'  Ct  880,  Keeler  v.  Standard  Foldlng-Bed  Co., 
157  XJ.  8.  663,  665,  39  L.  850,  15  S.  Ct  739,  740,  McKay  v.  Wooster, 
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2  Sawj.  376,  F.  0.  8,847,  Hobble  v.  Smith,  27  Fed.  662,  Hobble  v. 
Jennison,  40  Fed.  891,  and  Edison  Electric-Light  Co.  v.  Goelet,  65 
Fed.  614,  all  applying  rule  in  Infringement  suits;  Jackson  t. 
Vanghan,  73  Fed.  840,  842,  collecting  authorities,  and  holding  pur- 
chaser may  sell  the  article  in  territory  reserved  by  the  patentee; 
dissenting  opinion  in  Keeler  y.  Standard  Folding-Bed  Ck>.,  157  U.  S. 
669,  671,  39  L.  852,  15  S.  Ct.  742,  majority  applying  rule  to  sale  as 
well  as  use  of  patented  article. 

Limited  In  Hatch  v.  Adams,  22  Fed.  436,  Cal.  Electrical  Works 
V.  Finck,  47  Fed.  685,  586,  and  Standard  Foldlng-Bed  Go.  v.  Keeler, 
37  Fed.  694,  all  holding  purchaser  of  patented  article  from  assignee 
for  a  certain  district  cannot  sell  it  outside;  Hobble  v.  Smith,  27  Fed. 
662,  holding  territorial  assignee  cannot  sell  patented  articles  to  be 
delivered  outside  his  district;  Hatch  v.  Hall,  24  Blatchf.  358,  30 
Fed.  614,  holding  territorial  assignee  of  patent  liable  as  infringer 
for  furnishing  articles  to  be  sold  outside  his  district;  Graff  v.  Boesch, 
33  Fed.  279,  holding  article  patented  in  United  States  and  Germany 
cannot  be  imported  and  sold  here  without  consent  of  United  States 
patentee;  Sheldon  Axle  Co.  v.  Standard  Axle-Works,  37  Fed.  780. 
790,  791,  3  L.  R.  A.  656,  657,  enjoining  subsequent  assignee  from 
using  articles  within  district  of  prior  assignee;  Dlckerson  v.  Tinllng, 
84  Fed.  194,  55  U.  S.  App.  219,  restraining  purchaser  from  assignee 
in  foreign  country  from  breach  of  condition  that  article  should  not 
be  sold  in  United  States. 

17  Wall.  460-463,  21  L.  679,  PHILP  v.  NOCK. 

Patents. —  An  infringer  is  liable  under  United  States  statutes  for 
actual  damages  sustained,  measured  by  royalties  or  profits,  p.  462. 

Cited  and  principle  followed  in  Yale  Lock  Co.  v.  Sargent,  117  U.  S. 
553,  29  L.  960,  6  S.  Ct  943,  allowing  damage  measured  by  enforced 
reduction  of  prices;  Tllghman  v.  Proctor,  125  U.  S.  144,  31  L.  666, 
8  S.  Ct.  898.  and  Cassidy  v.  Hunt,  75  Fed.  1015,  both  applying  rule; 
SchlUinger  v.  Gunther,  15  Blatchf.  310,  F.  C.  12,457,  holding  patentee 
can  recover  only  profits  due  to  his  invention;  Creamer  v.  Bowers, 
35  Fed.  208,  allowing  recovery  at  rate  offered  by  plaintiff  in  his 
testimony. 

Patents. —  Where  Infringement  is  confined  to  part  of  thing  sold, 
recovery  must  be  limited  accordingly,  and  counsel  fees  cannot  be 
included,  p.  462. 

Approved  in  Gould's  Mfg.  Co.  v.  Cowing,  12  Blatchf.  250,  F.  C, 
6,642,  applying  rule  where  patent  covered  only  an  improvement; 
Holbrook  v.  Small,  12  Fed.  Cas.  326,  refusing  to  allow  expenses 
of  suit  as  part  of  recovery;  Calkins  v.  Bertrand,  10  Biss.  449,  8  Fed. 
759,  Maier  v.  Brown,  17  Fed.  737,  Hunt  Bros.,  etc..  Packing  Co. 
y.  Cassidy,  53  Fed.  261,  7  U.  S.  App.  424,  all  applying  rule. 

Patents. —  In  infringement  suits  damages  must  be  proved,  and 
not  left  to  conjecture,  p.  462. 
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Approved  in  Dobson  v.  Hartford  Carpet  Co.,  114  tJ.  S.  445,  29 
L.  179»  5  S.  Ct.  94S,  collecting^  authorities,  and  allowinfi^  nominal 
damages;  Gould's  Mfg.  Co.  y.  Cowing,  12  Blatchf.  250,  F.  C.  5,642, 
Calkins  y.  Bertrand,  10  Biss.  450,  8  Fed.  759,  Maier  ▼.  Brown,  17 
Fed.  737,  Royer  v.  Schultz  Belting  Co.,  45  Fed.  52,  Kirk  y.  Dn  Bois, 
46  Fed.  487,  Hunt  Bros'.  Print  Packing  Co.  t.  Cassldy,  53  Fed.  262, 
7  U.  S.  App.  424,  all  granting  only  nominal  damages  in  absence  of 
proof;  Bnerk  y.  Imhaeiiser,  14  Blatchf.  21,  F.  O.  2,107,  and  Moras 
T.  Union  Form  Co.,  39  Fed.  471,  both  applying  role. 

Patents. —  Instriiction.  to  jury  in  Infringement  suit  to  award  re- 
muneration for  loss,  and  "reimbursement  for  necessary  expend!* 
tares,"  is  too  broad  and  yague,  p.  462. 

17  WalL  463-473,  21  L.  517,  CABLTON  y.  BOKEB. 

Patents. —  Claims  in  reissued  patent  must  be  limited  by  state  of 
art  when  original  patent  was  applied  for,  p.  471. 

Approyed  in  McBrlde  y.  Kingman,  72  Fed.  912,  applying  rule  in 
holding  patent  for  riding  attachment  for  plows,  not  infringed. 

Pat«nts. —  Claims  in  a  reissued  patent  are  yoid  if  more  compre- 
hensiye  than  claims  la  original  patent,  p.  471. 

Approyed  in  Smith  y.  Merriam,  6  Fed.  718,  collecting  author- 
ities, and  holding  reissue  of  patent  for  sewing  machine  presser-foot, 
valid.    See  note  in  10  Biss.  416. 

Patents. —  In  this  case,  court  disapproyes  all-embracing,  general 
claims,  calculated  to  discourage  further  inyention  on  similar  lines 
and  to  coyer  antecedent  inyentions,  p.  472. 

Cited  in  Union  Paper  Collar  Co.  y.  White,  24  Fed.  Cas.  678,  enjoin- 
ing infringement  of  patent  on  collars,  and  construing  claim;  Consoli- 
dated Brake-Shoe  Co.  y.  Detroit  Steel,  etc.,  Co.,  59  Fed.  905,  enjoin- 
ing infringement  of  patent  on  brake-shoes. 

Patents. —  Where  a  specification,  by  ambiguity  and  needless  mul- 
tiplication of  nebulous  claims,  is  calculated  to  deceiye  and  mislead 
the  public,  patent  is  yoid,  p.  472. 

Approyed  in  Combined,  etc.,  Can  Co.  y.  Lloyd,  11  Fed.  154,  hold- 
ing claim  for  a  feature  included  in  another  claim,  yoid;  also  a  claim 
for  an  aggregation  of  old,  known  elements. 

Patents. —  A  claim  which  coyers  a  prior  inyention,  is  yoid,  p. 
472. 

Patents. —  One  yoid  claim  does  not  yitlate  entire  patent,  if  made 
by  mistake  or  inadyertence,  and  without  fraud,  p.  472. 

Approyed  in  Smith  y.  Merriam,  6  Fed.  718,  collecting  authorities, 
and  holding  reissued  patent  for  sewing  machine  presser-foot,  yalid; 
Wood  y.  Packer,  17  Fed.  651,  holding  reissued  patent  for  coal  cart, 
valid. 
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Patents. —  In  passing  upon  validity  of  claims  in  a  patent,  history 
or  the  art  will  be  reyiewed,  p.  473. 

17  WaU.  473-488,  21  L.  723,  WILSON  v.  CITY  BANK. 

Bankruptcy. —  Primary  object  of  bankruptcy  is  to  secure  a  just 
distribution  of  property  among  creditors;  secondary  object  is  release 
of  bankrupt  from  his  debts,  p.  481. 

Approved  in  Frankel  v.  Creditors,  20  Nev.  56,  14  Pac.  777,  con- 
struing State  insolvent  act. 

Bankruptcy. —  Averments  required  by  statute,  in  a  voluntary 
petition  in  bankruptcy,  cannot  be  traversed,  nor  is  any  inquiry  as 
to  their  truth  permitted,  p.  481. 

Bankruptcy. —  Administration  of  the  effects  of  voluntary  bank- 
rupt proceeds  under  direction  of  court,  p.  481. 

Bankruptcy. —  Petition  for  involuntary  bankruptcy  must  comply 
with  requirements  of  statute,  and  necessary  allegations  may  be 
denied  by  debtor,  who  may  demand  verdict  of  a  jury,  p.  481. 

Approved  in  Sanford  v.  Huxford,  32  Mich.  316,  821,  20  Am.  Rep. 
649,  652,  holding  agreement  to  withdraw  opposition  to  bankruptcy 
proceedings,  valid. 

Bankruptcy. —  To  render  a  transfer  of  property  void,  as  fraudu- 
lent preference,  there  must  be  an  intent  to  g^ve  preference  to  a 
creditor,  or  to  defeat  or  delay  operation  of  the  act,  p.  484. 

Cited  with  approval  in  Mays  v.  FrJtton,  20  WalL  420,  22  L.  891, 
holding  bond  and  judgment  by  confession,  valid  in  creditor's  hands; 
Burnhisel  v.  Firman,  22  WalL  178,  22  L.  769,  holding  a  new  mort- 
gage on  same  property  for  same  debt,  is  not  a  preference;  Brown 
V.  Jefferson,  etc..  Bank,  19  Blatchf.  321,  322,  323,  9  Fed.  259,  261,. 
holding  collusive  judgment  and  levy,  void  against  assignee  in  bank- 
ruptcy; Balfour  v.  Wheeler,  15  Fed.  232,  holding  execution  sale,  af- 
ter judgment  on  note  given  to  prefer  a  creditor,  void;  S.  C,  22 
Blatchf.  5,  18  Fed.  895,  affirmed;  Hoover  v.  Greenbaum,  61  N.  Y. 
811,  holding  judgment  by  confession  obtained  from  debtor  by  cred- 
itor's attorney,  but  without  latter's  knowledge,  valid;  Tyler  v.  Brock, 
68  N.  Y.  423,  holding  that  to  invalidate  a  transfer,  creditor  must 
have  reason  to  believe  debtor  insolvent;  Ohadwick  v.  Carson,  78 
Ala.  121,  holding  mortgage  valid,  where  mortgagee  had  no  knowledge 
of  mortgagor's  insolvency. 

Bankruptcy. —  There  is  no  moral  obligation  on  an  insolvent,  un- 
less the  statute  requires  it,  to  petition  for  voluntary  bankruptcy 
when  sued  for  a  debt,  p.  485. 

Cited  and  relied  upon  in  National  Bank  v.  Warren,  96  U.  S.  541, 
24  L.  640,  and  Henkelman  v.  Smith,  42  Md.  174,  refusing  recovery 
to  assignee  in  bankruptcy,  of  property  sold  under  execution;  Par- 
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tridge  V.  Dearborn,  2  Low.  286,  287,  F.  C.  10,785,  holding  lien  ob- 
tained by  judgment  on  debt  not  yet  payable,  void;  Witt  t.  Hereth, 
6  Blss.  476,  F.  G.  17,921,  holding  judgment  and  execution,  just  prior 
to  bankruptcy,  valid;  In  re  Union  Pac.  R.  R,  10  Bank.  Reg.  184, 
24  Fed.  Gas.  627,  holding  mortgage  to  secure  bonds  issued  to  pay 
debts,  not  an  act  of  bankruptcy;  Parsons  y.  Caswell,  1  Fed.  77, 
holding  judgments  obtained  by   secret  co-operation   of  Insolyent 
debtor,  void;  Brown  y.  Jefferson,  etc..  Bank,  19  Blatchf.  322,  9  Fed. 
202,  and  Conover  y.  Hull,  10  Wash.  688,  45  Am.  St  Rep.  824,  39 
Pac.  171,  both  holding  collusive  judgment  and  levy  void,  as  against 
assignee  in  bankruptcy;  Mason  v.  Warthens,  7  W.  Va.  540,  holding 
attachment  lien  not  displaced  by  banlu'uptcy  proceedings. 

Distinguished  In  Hyde  v.  Corrlgan,  9  Bank.  Reg.  469,  12  Fed«  Cas. 
1107,  holding  execution,  after  default  judgment  against  a  party  ut 
terly  insolvent,  void. 

Torts. —  A  person  who  does  a  positive  act,  knowing  the  conse- 
quences beforehand,  is  held  to  Intend  those  consequences,  p.  486. 

Approved  In  Hyde  v.  Corrlgan,  9  Bank.  Reg.  469,  12  Fed.  Cas. 
1107,  holding  execution,  after  default  judgment  against  one  ut- 
terly Insolvent,  void;  Zahm  v.  Fry,  9  Br.nk.  Reg.  551,  30  Fed.  Cas. 
906,  holding  judgment  obtained  on  warrant  of  attorney  to  confess, 
given  to  creditor  by  insolvent,  voidable. 

Torts. —  A  man  cannot  be  held  to  Intend  a  result  of  other  person's 
acts,  when  he  contributes  nothing  to  their  success  and  is  under  no 
obligation  to  prevent  them,  p.  486. 

Approved  In  Hyde  v.  Corrlgan,  9  Bank.  Reg.  470,  11  Fed.  Cas. 
1107,  holding  execution,  after  default  judgment  against  one  utterly 
insolvent,  void. 

Bankruptcy. —  Very  slight  affirmative  evidence  of  a  desire,  or 
acts  done  to  prefer  a  creditor,  might  invalidate  a  transaction,  under 
bankruptcy  act,  p.  487. 

Cited  and  principle  applied  in  Dutcher  v.  Wright,  94  U.  S.  557,  24 
L.  131,  holding  transfer  to  creditor  invalid,  where  he  should  reason- 
ably have  known  that  debtor  was  insolvent;  Rogers  v.  Palmer,  102 
U.  8.  268,  26  L.  165,  holding  default  judgment  and  execution  aided 
by  insolvent,  void;  Sage  v.  Wyncoop,  104  U.  S.  321,  26  L.  740,  hold- 
ing jndgment  and  execution,  obtained  just  prior  to  voluntary  bank- 
ruptcy, void;  Wight  v.  Muxlow,  8  Ben.  57,  F.  C.  17,629,  holding  In- 
terposition of  groundless  defense  in  one  action  to  facilitate  judg- 
ment by  default  in  another,  renders  the  lien  of  the  latter  void; 
Hyde  v.  Corrlgan,  9  Bank.  Reg.  470,  12  Fed.  Cas.  1108,  holding  exe- 
cution, after  default  judgment  against  one  utterly  insolvent,  void; 
Harrison  v.  McLaren,  10  Bank.  Reg.  250,  11  Fed.  Cas.  657,  holding 
preferences  void;  In  re  Jonas,  16  Bank.  Reg.  458,  13  Fed.  Cas.  925, 
holding  any  creditor  may  intervene  and  contest  the  bankruptcy  pe- 
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tltion;  In  re  King,  10  Bank.  Reg.  104,  14  Fed.  Gas.  507,  holding 
acknowledgment  of  service  of  summons  by  debtor,  will  not  in- 
validate judgment  obtained  by  creditor;  Parsons  v.  Caswell,  1  Fed. 
77,  holding  Judgments  obtained  by  secret  co-operation  of  insolvent 
debtor,  void;  Brown  v.  Jefferson,  etc.,  Bank,  19  Blatchf.  822,  828, 
0  Fed.  262,  263,  and  Oonover  v.  Hull,  10  Wash.  688,  45  Am.  St  Rep. 
824,  30  Pac.  171,  both  holding  collusive  Judgment  and  levy,  void 
against  assignee  in  bankruptcy;  Balfour  v.  Wheeler,  22  Blatchf.  5, 

18  Fed.  895,  896,  897,  holding  execution  sale,  after  confessed  Judg- 
ment on  note  given  to  prefer  creditor,  void;  Sartwell  v.  North,  144 
Mass.  195,  10  N.  B.  827,  holding  voluntary  appearance  of  debtor 
and  default  Judgment  invalidate  execution  thereunder. 

Bankruptcy. —  Mere  passive  non-resistance  of  an  insolvent  debtor 
to  regular  Judicial  proceedings  on  a  debt  already  due,  does  not  show 
preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay  operation 
of  bankrupt  act  of  1867,  p.  488. 

Cited  and  principle  followed  in  Clark  v.  Iselin,  21  Wall.  373,  377, 
22  li.  572,  574,  refusing  recovery  to  assignee  in  bankruptcy  of  money 
paid  by  debtor  to  Judgment  creditor;  National  Bank  v.  Warren,  96 
U.  S.  541,  24  L.  640,  refusing  recovery  to  assignee  in  bankruptcy  of 
property  sold  under  execution  (reversing  S.  C,  10  Blatchf.  500,  F. 
C.  17,202);  Britton  v.  Payen,  7  Ben.  224,  226,  F.  C.  1,906,  holding 
default  Judgment  for  rent,  and  execution  thereunder,  valid;  Mac- 
donald  v.  Moore,  8  Ben.  582,  F.  C.  8,763,  holding  Judgment  and 
levy,  after  void  assignment,  valid;  Sleek  v.  Turner,  76  Pa.  St.  145, 
holding  execution  after  default  Judgment  on  note,  valid;  McCormick 
V.  Buckner,  15  Fed.  Cas.  1306,  holding  execution  after  Judgment 
confessed  by  debtor,  valid;  Crane  v.  Penny,  2  Fed.  196,  holding 
execution  Hen,  attaching  before  filing  of  bankruptcy  petition,  valid, 
though  levy  was  not  made  until  afterwards;  Henkelman  v.  Smith, 
42  Md.  174,  and  Kemmerer  v.  Tool,  78  Pa.  St  151,  S.  C,  81  Pa.  St 
474,  refusing  recovery  to  assignee  of  property  sold  under  execution 
by  creditor;  Louchheim  v.  Henzey,  86  Pa.  St  352,  holding  execution 
sale,  shortly  before  filing  bankruptcy  petition,  valid;  Mason  t. 
Warthens,  7  W.  Va.  540,  holding  attachment  lien  not  displaced  by 
bankruptcy  proceeding.  Cited,  arguendo,  in  In  re  Ogles,  93  Fed. 
434,  refusing  injunction  against  attaching  creditors  alleged  to  be 
unlawfully  preferred;  South  Carolina  Loan,  etc.,  Co.  v.  McPherson, 
26  S.  C.  440,  2  S.  E.  272. 

Distinguished  in  IJttle  v.  Alexander,  21  Wall.  503,  22  L.  626,  hold- 
ing intentional  preference  of  creditors  by  giving  new  notes  to  allow 
earlier  Judgments,  void;  Partridge  v.  Dearborn,  2  Low.  286,  287, 
F.  C.  10,785,  holding  lien  obtained  by  Judgment  on  debt  not  due,  void; 
Alderdlce  v.  State  Bank,  1  Hughes,  56,  F.  C.  154,  holding  deed  of 
preference  given  for  overdraft,  one  month  before  bankruptcy,  void; 
Loydon  v.  First  Nat  Bank,  etc.,  2  Hughes,  427,  F.  C.  8,525,  holding 
execution  sale,  after  Judgment  on  new  notes,  taken  with  knowledge 
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of  debtor's  Insolyency,  void;  Britton  v.  Payen,  7  Ben.  230,  231,  F. 
€.  1,900,  holding  transfer  of  goods  to  secure  payment  of  rent,  Yold; 
Wight  ▼.  Mnxlow,  8  Ben.  56,  F.  O.  17,029,  holding  the  Interposition 
of  a  groundless  defense  In  one  suit,  to  allow  another  creditor  to 
obtain  judgment  by  default,  renders  the  latter  void;  In  re  Herplch, 
7  Blss.  389,  391,  F.  O.  6,418,  holding  Judgment  and  execution,  under 
warrant  of  attorney  g^ven  to  creditor  who  knew  of  Insolvency,  void; 
Zahm  V.  Fry,  9  Bank.  Reg.  551,  30  Fed.  Cas.  906,  holding  judgment 
obtained  on  warrant  of  attorney,  given  to  creditor  by  Insolvent, 
voidable;  Harrison  v.  McLaren,  10  Bank.  Beg.  250,  11  Fed.  Gas. 
657,  holding  preference  of  creditor  by  shipment  of  goods,  void; 
Parsons  v.  Caswell,  1  Fed.  77,  holding  judgments  obtained  by  secret 
cooperation  of  Insolvent  debtor,  void;  Darling  v.  Townsend,  5  Fed. 
179,  holding  execution  on  judgment  obtained  by  confession  of 
debtor  two  days  before  bankruptcy,  void;  Brown  v.  Jefferson,  etc., 
Bank,  19  Blatchf.  317,  319,  9  Fed.  258,  259,  holding  collusive  judg- 
ments and  levies  void  as  against  an  assignee  In  bankruptcy;  Bal- 
four V.  Wheeler,  22  Blatchf.  6,  18  Fed.  895,  896,  897,  holding  execu- 
tion sale  after  confessed  judgment  on  note  given  to  prefer  cred- 
itor, void;  In  re  Moyer,  93  Fed.  189,  holding  execution  after  judg- 
ment entered  on  warrant  of  attorney  given  by  debtor,  void  under 
act  of  1898;  Sartwell  v.  North,  144  Mass.  195,  10  N.  E.  827,  holding 
voluntary  appearance  by  debtor  and  default  judgment.  Invalidate 
execution  thereunder;  Wright  v.  Fergus,  etc..  Bank,  48  Minn.  128, 
129,  50  N.  W.  1031,  1032,  holding  collusive  judgment  to  prefer  a 
creditor,  void;  Yanlsh  v.  Pioneer  Fuel  Co.,  60  Minn.  324,  62  N.  W. 
388,  holding  execution,  after  default  judgment,  Invalid  under  State 
Insolvent  act 

Bankruptcy. —  Although  creditor  knows  Insolvent  condition  of 
his  debtor,  his  levy  and  seizure  on  debtor's  property,  after  judg- 
ment by  default,  are  not  void,  p.  488. 

Cited  and  relied  upon  In  Clark  v.  Iselin,  21  Wall.  373,  22  L.  572, 
refusing  recovery  by  assignee  In  bankruptcy,  of  money  paid  by 
debtor  to  judgment  creditor;  National  Bank  v.  Warren,  96  U.  S. 
541,  24  L.  640,  holding  execution  sale  valid;  Blabon  v.  Hunt,  3  Fed. 
Cas.  494,  applying  rule  where  judgment  was  entered  on  warrant  of 
attorney  given  to  creditor;  Hovey  v.  Home  Ins.  Co.,  10  Bank.  Reg. 
232,  12  Fed.  Cas.  607,  holding  purchase  of  a  debt  of  one  Insolvent 
by  his  debtor  Immediately  prior  to  bankruptcy,  to  set  off  against  his 
indebtedness,  valid;  Sleek  v.  Turner,  76  Pa.  St.  145,  appl3rlng  rule  in 
case  of  executiofi  after  judgment  on  note;  In  re  Price,  19  Fed.  Cas. 
1316,  refusing  to  expunge  proof  of  claim  of  judgment  creditor; 
Henkelman  v.  Smith,  42  Md.  174,  176,  and  Kemmerer  v.  Tool,  78 
Pa.  St.  151,  S.  C,  81  Pa.  St  474,  refusing  recovery  to  assignee  of 
property  sold  under  execution;  State,  etc.  v.  Taylor,  3  Mo.  App.  355, 
holding  sheriff  liable  for  turning  over  to  United  States  assignee  in 
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bankruptcy,  an  execution  debtor's  property;  Mason  y.  Warthens, 
7  W.  Va.  540,  holding  attachment  lien  not  displaced  by  bankruptcy 
proceedings. 

Distinguished  in  In  re  Herpich,  7  Biss.  388,  391,  F.  G.  6,418,  hold- 
ing Judgment  lien,  obtained  under  warrant  of  attorney  given  to 
creditor  who  knew  of  insolvency,  void;  In  re  Tiflft,  19  Bank.  Reg. 
201,  23  Fed.  Gas.  1215,  holding  no  creditor  can  acquire  a  lien  by 
attachment.  Judgment,  etc.,  after  filing  of  bankruptcy  petition; 
Brown  v.  Jefferson,  etc..  Bank,  19  Blatchf.  320,  321,  9  Fed.  259,  261, 
holding  coUusive  Judgment  and  levy,  void-  as  against  assignee  in 
bankruptcy. 

Bankruptcy. —  Under  act  of  1867,  lien  of  Judgment  creditor,  ob- 
tained by  levy  on  debtor's  property,  is  not  displaced  by  subsequent 
bankruptcy  proceedings  against  debtor,  although  within  four  months 
of  filing  the  petition,  p.  488. 

Approved  and  relied  upon  in  Clark  v.  Iselin,  21  Wall.  373,  22  L. 
572,  refusing  recovery  to  assignee  in  bankruptcy  of  money  paid  by 
debtor  to  Judgment  creditor;  Piatt  v.  Stewart,  13  Blatchf.  493,  F.  C. 
11,220,  applying  rule  and  refusing  recovery  to  assignee  in  bank- 
ruptcy; In  re  Hull,  14  Blatchf.  259,  F.  G.  6,857,  allowing  payment  of 
Judgment  creditor  in  full  out  of  bankrupt's  estate;  Webster  v.  Wool- 
bridge,  3  Dill.  77,  F.  C.  17,340,  Storer  v.  Haynes,  67  Me.  422,  and 
Louche!  m  v.  Henszey,  77  Pa.  St.  308,  all  applying  rule;  Brook  mire 
V.  Bean,  3  Dill.  138,  F.  C.  1,942,  allowing  creditor  to  prove  his  claim 
against  bankrupt  after  failure  of  composition;  Townsend  v.  Leonard, 
3  Dill.  372,  n.,  F.  G.  14,117,  holding  debtor's  property  in  sherllTs 
hands  cannot  be  removed  by  Federal  court;  Pauley  v.  Cauthorn,  101 
Ind.  93,  holding  sale  by  assignee  in  bankruptcy,  is  subject  to  exist- 
ing liens;  Nason  v.  Hobbs,  75  Me.  397,  McGaul  v.  Thayer,  70  Wis. 
146,  35  N.  W.  356,  and  Elliott  v.  Warfleld,  122  Gal.  636,  55  Pac.  411, 
all  applying  rule  in  cases  arising  under  State  insolvent  acts;  Henkel- 
man  v.  Smith,  42  Md.  176,  and  Kemmerer  v.  Tool,  78  Pa.  St  151,  S. 
G.,  81  Pa,  St  474,  refusing  recovery  to  assignee  of  property  sold 
under  execution;  Fisher  v.  Lewis,  69  Mo.  630,  collecting  authorities, 
and  holding  execution  sale  on  Judgment  rendered  before  bankruptcy, 
valid;  Ansonia  Brass,  etc..  Go.  v.  Babbitt,  74  N.  Y.  402,  holding 
sheriff  liable  for  goods  levied  upon  by  him,  but  removed  by  United 
States  marshal  under  bankruptcy  proceedings;  South  Carolina  Loan, 
etc.,  Go.  V.  McPherson,  26  S.  G.  440,  2  S.  E.  272,  holding  mortgage 
recorded  only  two  days  before  bankruptcy,  a  valid  lien  under  State 
law;  State,  etc.  v.  Taylor,  3  Mo.  App.  355,  holding  sheriff  liable  for 
turning  over  to  United  States  assignee  in  bankruptcy,  an  execution 
debtor's  property;  Fisse  v.  Einstein,  5  Mo.  App.  90,  holding  dis- 
charge in  bankruptcy  of  Judgment  debtor,  will  not  release  his  sure- 
ties on  an  appeal  bond  executed  before  bankruptcy  proceedings; 
Mason  v.  Warthens,  7  W.  Va.  540,  holding  attachment  lien  not  dis- 
placed by  bankruptcy  proceedings. 
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DfatlngnlBhed  in  Bracken  v.  Johnston.  4  Dill.  522,  F.  O.  1,761, 
holding  attachment  dissolyed  by  bankruptcy  and  attaching  cred- 
itor, liable  to  assignee  in  bankruptcy;  In  re  Tills,  11  Bank.  Reg.  221, 
23  Fed.  Cas,  1276,  holding  seizure  of  debtor's  goods  by  United  States 
marshal,  under  bankruptcy  proceedings,  will  digest  the  lien  of  a 
prior  unlevied  execution;  Brown  y.  Jefferson,  etc.,  Bank,  19  Blatchf. 
322,  323,  0  Fed.  262,  263,  holding  collusive  judgments  and  levies 
void  as  against  assignee  in  bankruptcy;  Miller  v.  Bowles,  58  N. 
Y.  256,  holding  assignment  in  bankruptcy  dissolves  attachment  liens 
out  of  State  court 
Miscellaneous. —  Cited  incidentally  in  Andrews  ▼.  Hovey,  124  U. 

8.  717,  81  L.  563,  8  S.  Gt  685,  and  Harmanson  v.  Bain,  1  Hughes, 

201,  F.  a  6,072. 

17  WalL  489-495.  21  L.  680,  CARPENTER  ▼.  UNITED  STATES. 

ActioiiB. —  Privity  of  contract  is  essential  to  an  action  of  debt  or 
assumpsit,  for  use  and  occupation  of  land,  p.  493. 

Cited  with  approval  in  Hill  v.  United  States,  149  U.  S.  598,  37 
L.  864.  13  S.  Ct.  1013.  holding  United  States  Circuit  Court  has  no 
jurisdiction  of  suit  against  United  States  for  use  of  tide  land  for 
lighthouse;  Joume  v.  Hewes,  124  Cal.  250,  56  Pac.  1035,  holding 
leasee,  holding  over,  although  exercising  option  to  purchase,  liable 
for  rent  until  decreed  the  property  by  Probate  Court;  Hurley  v. 
Lamoreaux,  29  Minn.  138,  12  N.  W.  447,  collecting  authorities,  and 
holding  action  will  not  lie  against  trespasser.  See  exhaustive  note 
in  89  Am.  Dec.  428. 

Landlord  and  tenant. —  Occupation  of  land,  with  the  owner's  con- 
sent but  without  any  express  contract,  is  equivalent  to,  or  at  least 
prima  fade  evidence  of,  a  demise,  and  a  promise  to  pay  reasonable 
rent  is  implied,  p.  493. 

Cited  with  approval  in  Cobb  v.  Kidd,  19  Blatchf.  562,  8  Fed.  696, 
applying  rule  and  enforcing  payment  of  rent;  Joume  v.  Hewes,  124 
Cal.  250,  56  Pac.  1035,  holding  lessee,  holding  over  under  option  to 
purchase,  liable  for  rent  until  decreed  the  property  by  Probate 
Court 

Contract  cannot  arise  by  implication  of  law,  under  circumstances, 
the  occurrence  of  which  neither  of  the  parties  ever  had  in  contem- 
plation, p.  494. 

Cited  In  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  R.,  142  U.  S.  407,  35 
L.  1059,  12  S.  Ct  191,  holding  purchaser  of  railroad  not  liable  as 
tenant  for  use  of  land  previously  ];)ermitted  to  its  predecessor. 

Vendor  and  purchaser. —  One  who  enters  upon  land  by  virtue  of 
an  agreement  to  purchase,  is  not  liable  In  action  for  use  and  occu- 
pation, if  purchase  is  concluded,  p.  494. 

Cited  with  approval  in  Mason  v.  Delancy,  44  Ark.  446,  holding 
action  of  unlawful  detainer  cannot  be  maintained  against  one  in 
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possession  under  contract  to  purchase;  arguendo,  in  Lyon  y.  Gun- 
nlngham,  186  Mass.  538,  holding  one  In  possession,  under  agreement 
to  lease,  not  entitled  to  statutory  notice  to  quit 

Distinguished  in  Ish  ▼.  Morgan,  48  Ark.  417,  8  S.  W.  442,  holding 
unlawful  detainer  will  lie  against  vendee  agreeing  to  pay  rent  on 
default  of  payment;  Joume  t.  Hewes,  124  GaL  250,  56  Pac.  1085, 
holding  lessee,  holding  oyer  under  option  to  purchase,  liable  for  rent 
until  decreed  property  by  Probate  Gourt. 

17  WalL  496^507,  21  L.  728,  UNITED  STATES  ▼.  ISHAM. 

Internal  revenue. —  Under  act  of  1864,  negotiable  order,  issued  by 
mining  company  on  its  treasurer,  for  payment  of  wages,  does  not 
require  stamp  as  promissory  note,  but  only  as  a  draft  on  an  indi- 
vidual, p.  601. 

Gited  in  United  States  v.  Buzzo,  18  Wall.  129,  21  L.  813,  acquit- 
ting prisoner  in  absence  of  finding  of  intent  to  evade  stamp  act. 

Internal  revenue. —  In  construing  revenue  act  of  1864,  the  court 
Inserts  a  hyphen  for  a  comma  in  "memorandum-check,"  where 
stamp  on  **  check  "  has  already  been  provided  for,  p.  502. 

Gited  with  approval  in  United  States  v.  Lacher,  134  U.  S.  628,  33 
L.  1083, 10  S.  Gt  626,  the  court  treating  a  comma  as  a  semi-colon,  in 
construing  statute  against  embezzling  mail  matter;  State  t.  Des- 
forges,  47  La.  Ann.  1206,  17  So.  816,  changing  punctuation  in  con- 
struing statute  against  intimidating  witnesses;  State  v.  Mayor,  etc., 
—  N.  J.  — ,  42  Atl.  850,  disregarding  punctuation  of  United  States 
statute  and  holding  United  States  notes  and  certificates  not  exempt 
from  taxation  as  "  securities  of  the  United  States.'* 

Internal  revenue. —  Under  stamp  provisions  of  act  of  1864,  in- 
struments described  in  technical  language  are  not  to  be  included  in 
general  words  of  the  statute,  p.  504. 

Statutes. —  Words  are  to  be  taken  in  sense  In  which  they  will  be 
understood  by  that  public  on  which  they  are  to  take  effect;  science 
and  skill  are  not  required  In  their  interpretation,  except  where 
scientific  or  technical  terms  are  used,  p.  504. 

Approved  in  Equitable  Trust  Go.  v.  Seldon,  8  Fed.  Gas.  750,  hold- 
ing company  loaning  money  on  mortgages,  not  taxable  as  a  bank 
under  United  States  statute. 

Internal  revenue. —  In  case  of  doubt  as  to  liability  of  an  instru- 
ment to  taxation,  the  construction  is  in  favor  of  exemption,  because 
a  tax  cannot  be  imposed  without  clear  and  express  words  for  that 
purpose,  p.  504. 

Gited  with  approval  in  Hartranft  v.  Wiegmann,  121  U.  8.  616,  30 
L.  1015,  7  S.  Gt  1244,  holding  cleaned  and  etched  shells  exempt  from 
duty,  under  tariff  act;  American,  etc.  Twine  Go.  v.  Worthington, 
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Hi  TJ.  S.  474,  35  L.  824,  12  S.  Ct  57,  applying  rule  in  passing  on 

dutiabiUty  of  twine;  Equitable  Trust  Co.  v.  Seldon,  8  Fed.  Gas.  750. 

liolding  company,  loaning  money  on  mortgages,  not  taxable  as  a 

^Muik,  under  United  States  statute;  Rice  y.  United  States,  53  Fed. 

^12, 10  U.  S.  App.  670,  determining  duty  on  handkerchiefs;  United 

States  T.  Davis,  54  Fed.  149,  12  U.  S.  App.  47,  applying  rule  to  tariff 

act  In  determining  duty  on  mosaic  blocks;  In  re  Wetherell,  60  Fed. 

270,  resolving  doubt  in  favor  of  Importer,  in  determining  duty  on 

8teel  strips;  Zion's,  etc.,  Mercantile  Institution  v.  Hollister,  3  Utan, 

^>  3  Pac.  90,  holding  circulating  merchandise  orders  not  taxaole 

M "notes"  under  statute;  arguendo,  in  Arthur  v.  Sussfleld,  96  U.  S. 

130, 24  L.  773. 

Distinguished  in  United  States  v.  Wetherell,  65  Fed.  990,  21  U. 

^*  -^Pp.  618»  determining  duty  on  steel  strips,  under  tariff  act  of 

1890. 

Internal  revenue. —  A  device  to  avoid  payment  of  a  stamp  duty  is 
^&Ud  if  carried  out  by  means  of  legal  forms,  p.  506. 

Miscellaneous. —  Cited  incidentally  in  Ex  parte  Wilson,  114  U.  S. 
425,  29  L.  92,  5  S.  Ct  939,  United  States  v.  Maxwell,  3  DiU.  280,  F. 
C.  15,750,  and  United  States  v.  Yates,  6  Fed.  865. 

17  Wall.  508-514,  21  L.  705,  PACKET  CO.  v.  McCUB. 

Vaster  and  servant. —  Where  a  person  has  been  employed  for  a 
special  service.  Jury  must  determine  Just  when  the  relation  ter- 
minated, p.  514. 

Approved  In  Tennessee,  etc.,  R.  R.  v.  Hayes,  97  Ala.  206,  12  So. 
101,  holding  railroad  liable  for  negligent  injury  to  boy  worlcing  on 
cars. 

Appeal  and  eirror. —  Decision  of  Jury  on  a  question  of  fact,  is  not 
subject  to  review  in  appellate  court,  p.  514. 

Vaster  and  servant. —  Where  master  of  a  vessel  employs  laborer 
for  about  an  hour,  to  assist  in  unloading,  employment  terminates 
when  he  is  paid  on  board  the  vessel,  and  vessel's  owners  are  liable 
for  negligent  Injury  to  him  while  going  ashore,  p.  514. 

Cited  in  note  to  Railroad  Co.  v.  Fort,  17  Wall.  559,  awarding  dam- 
ages for  injury  to  boy  undertaking  dangerous  task,  ordered  by 
foreman;  Randall  v.  Baltimore,  etc.,  R.  R.,  109  U.  S.  483,  27  L.  1005, 
3  S.  Ct  325,  holding  ralhroad  not  liable  for  injury  to  brakeman 
through  negligence  of  engineer;  Elielley  v.  Belcher,  etc..  Mining  Co., 
3  Sawy.  440,  F.  C.  7,760,  holding  master  not  liable  for  injury  by  fel- 
low-servant if  in  the  same  department  of  business;  Miller  v.  Bal- 
timore, etc.,  R.  R.,  17  Fed.  Cas.  305,  holding  railroad  liable  for  in- 
Jury  to  brakeman;  The  Clatsop  Chief,  7  Sawy.  278,  8  Fed.  166,  col- 
lecting authorities,  and  holding  vessel  liable  for  injury  to  fireman 
throogh  collision  caused  by  negligence  of  master;  Gilmore  v.  Nor- 
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thern  Pac.  By.,  9  Sawy.  564,  18  Fed.  870,  holding  railroad  liable  for 
injury  to  laborer  by  thawing  powder  before  a  fire,  under  orders 
of  foreman.  See  note  In  8  Dill.  325,  F.  O.  8,916.  Miscited  in  Conley 
y.  Chapman,  74  Ga.  712. 

17  Wall.  515-«17.  21  L.  669,  GOODWIN  v.  UNITED  STATES. 

Shipping. —  Where  United  States  chartered  a  yessel  at  a  per  diem 
rate,  and  she  was  libelled  on  a  bottomry  bond,  owner  cannot  recover 
compensation  for  time  while  she  was  in  custody  of  the  marshal, 
p.  517. 

Shipping. —  Where  owners  of  a  vessel  assume  marine  risk  in 
charter-party,  and  she  is  libelled  on  bottomry  bond,  executed  for 
repairs,  detention  is  incident  to  marine  risk,  and  charterer  la  not 
liable  for  agreed  rate  during  such  time,  p.  517. 

Not  cited. 

17  Waa  517-520,  21  L.  656,  OUTNBB  v.  UNITED  STATES. 

War. —  Commercial  intercourse  between  inhabitants  of  the  two 
belligerent  sections  was  prohibited  during  Civil  War,  and  a  sale  of 
cotton  without  a  license  to  trade,  was  illegal,  p.  520. 

Cited  with  approval  in  Mitchell  v.  United  States,  21  Wall.  352, 
22  L.  587,  refusing  recovery  for  cotton  seized  by  United  States,  be- 
longing to  party  residing  and  trading  in  South  during  war;  Snell 
V.  Dwight,  120  Mass.  15,  refusing  accounting  on  contract  for  pro* 
hibited  intercourse. 

Distinguished  in  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N.  E.  912, 
holding  contracts  between  rebel  citizens,  but  not  in  aid  of  Bebellion, 
valid. 

War. —  Sale  of  cotton,  by  Southerner  to  Northerner,  being  invalid 
under  acts  of  1861  and  18G4,  vendor  cannot  recover  from  United 
States  for  benefit  of  vendees,  because  sale  was  illegal,  nor  for  him« 
self,  after  payment  by  vendees,  p.  520. 

17  Wall.  521-532,  21  L.  687,  BOABD  OF  PUBLIC  WOBKS  v.  CO- 
LUMBIA  COLLEGE. 

Executors  and  administrators. —  Equity  will  not  interfere  in 
distribution  of  decedent's  estate,  at  suit  of  a  creditor,  unless  an  un- 
disputed debt  exists,  p.  527. 

Judgments. —  Personal  Judgment,  rendered  by  a  State  court 
against  a  non-resident  defendant,  without  personal  service  of  pro* 
cess  or  appearance,  has  no  operation  outside  the  State,  although  it 
is  a  joint  judgment  against  partners,  p.  528. 

Cited  with  approval  in  Larison  v.  Hager,  44  Fed.  50,  holding  Joint 
Judgment  no  bar  to  suit  against  one  party  who  was  outside  court's 
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jurisdiction  and  not  served;  Pickett  Y.  Fergnson,  45  Ark.  102,  66 
Am.  Bep.  551«  applying  rule,  in  quieting  title  to  land;  Mlddleworth 
T.  McDowell,  49  Ind.  888,  applying  rule  in  case  of  judgment  tor  all* 
mony;  Conley  v.  Chapman,  74  Ga.  712,  and  Bowler  v.  Huston,  SO 
Gratt  275,  32  Am.  Rep.  678,  both  applying  rule;  Renier  v.  Hurl- 
but  81  Wis.  28,  29  Am.  St  Rep.  851,  50  N.  W.  784,  14  L.  R.  A.  6(54, 
holding  indebtedness  of  foreign  insurance  company  to  resident,  on 
judgment  by  local  court,  not  liable  to  garnishment  outside  the  State. 
See  note  in  44  Am.  Dec.  573. 

Distinguished  in  Weiner  y.  Rumble,  11  Colo.  609,  19  Pac  761, 
holding  non-residence  of  defendant,  no  objection  if  he  has  been 
senred  within  court's  territorial  jurisdiction;  Cmmllsh  t.  Shen. 
VaL  R.  R.,  28  W.  Ya.  637,  maintaining  suit  by  stockholder  of  for- 
eign corporation  to  recover  Its  property  held  by  domestic  cor- 
poration. 

Judgments. —  Constitutional  requirement  of  full  faith  and  credit 
to  be  giyen  in  each  State  to  records  and  judicial  proceedings  of 
erery  other  State,  applies  to  records  and  proceedings  of  courts  only 
80  far  as  they  have  jurisdiction,  p.  528. 

Cited  with  approval  in  Chicago,  etc.,  R.  R.  y.  Campbell,  5  Kan. 
App.  424,  49  Pac.  322,  holding  attachment,  issued  by  court  of 
another  State,  void  for  want  of  jurisdiction;  Van  Norman  y.  Gordon, 
172  Mass.  578,  70  Am.  St  Rep.  306,  53  N.  B.  267,  44  L.  R.  A. 
840,  enforcing  outside  judgment  on  notes,  rendered  on  confession 
by  attorney;  Nelson  y.  Potter,  50  N.  J.  L.  326,  15  Atl.  376,  holding 
probate  of  will  in  one  State,  conclusiye  as  to  personalty,  but  not  as 
to  lands  in  another  State;  Lindley  y.  O'Reilly,  50  N.  J.  L.  643,  7  Am. 
8t  Bep.  807,  15  AtL  382,  1  L.  R.  A.  82,  and  n.,  holding  decree,  order- 
ing conveyance  of  land  in  another  State,  does  not  transfer  the  title; 
Bowler  v.  Huston,  80  Gratt  275,  32  Am.  Rep.  678,  refusing  to  en- 
force joint  judgment  against  non-resident  partner.  See  note  in  44 
Am.  Dec.  573.  t 

Judgments. —  No  greater  effect  can  be  given  to  any  judgment  of 
court  of  one  State  in  another  State,  than  is  given  to  it  in  the  former, 
p.  629. 

Cited  with  approval  in  Robertson  v.  PIckrell,  109  TJ.  S.  611,  27  L. 
KKK),  3  S.  Ct  409,  holding  probate  of  will  in  Virginia,  not  sufficient 
to  establish  title  to  land  in  District  of  Columbia;  Sammis  y.  Wight- 
man,  31  Fla.  25,  12  So.  530,  collecting  authorities,  and  applying  rule 
in  suit  on  judgnnent  rendered  in  sister  State;  Rigney  v.  Rlgney,  127 
N.  Y.  414,  24  Am.  St  Rep.  466,  28  N.  B.  407,  refusing  to  enforce 
judgment  for  alimony  and  costs,  void  where  rendered.  See  note  in 
3  HeCrary,  614. 

Equity. —  Interlocutory  decree,  fixing  indebtedness,  is  only  pro- 
Tisional,  and  does  not  prevent  a  re-examination  of  question  of  lia- 
bility and  modification  of  decree  at  final  hearing,  p.  530. 
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C^dltor'8  suits. —  Equity  bas  jnrlsdiction  to  reach  a  debtor's 
property  justly  applicable  to  payment  of  debts,  although  there  is 
no  specific  lien,  but  debt  must  be  clear  and  Judicially  established, 
and  legal  means  for  its  collection  exhausted,  unless  the  suit  relate 
to  a  decedent's  estate,  p.  530. 

Cited  and  principle  applied  in  Shainwald  v.  Lewis,  7  Sawy.  156, 
6  Fed.  773,  after  unsatisfied  execution,  enjoining  fraudulent  dis- 
posal  of   debtor's   property   and  appointing   receiver;    Gilbert   v. 
Quimby,  17  Blatchf .  406,  1  Fed.  115,  refusing  to  prefer  partnership 
to  individual  creditor,  both  attaching  bankruptcy  dividend;  Mann 
V.  Appel,  31  Fed.  380,  maintaining  creditor's  bill  to  reach  property 
fraudulently  transferred;  Gofif  v.  Kelly,  74  Fed.  331,  dismissing 
creditor's  bill  where  demand  was  not  reduced  to  judgment;  John- 
son V.  Gulbertson,  79  Fed.  5,  holding  creditor  may  reach  deceased 
debtor's  property  after  distribution,  by  bill  in  equity;  Ck)ntinenta) 
Nat  Bank  v.  Heilman,  81  Fed.  42,  collecting  authorities,  and  dis- 
missing creditor's  bill  against  debtor's  heirs,  where  claim  was  not 
presented  (affirmed  in  86  Fed.  516);  Ghewett  v.  Morgan,  17  Fed. 
822,  subjecting  land  in  heir's  hands  to  payment  of  ancestor's  debts, 
notwithstanding  claim  was  not  presented;  Hughes  v.  Newton,  89 
Fed.  215,  60  U.  S.  App.  605,  refusing  to  subject  decedent's  land  to 
payment  of  notes  before  foreclosure  of  mortgage  securing  them; 
Bedford  Quarries  Go.  v.  Thomlinson,  95  Fed.  211,  dismissing  bill  to 
compel  executors  to  satisfy  contract  debt  of  decedent,  where  legal 
remedy  is  adequate;  Morton  v.  Grafflin,  68  Md.  562,  13  Atl.  346,  dis- 
missing bill  where  debt  was  not  judicially  established  or  legal  rem- 
edy exhausted;  Paddock,  etc..  Iron  Go.  v.  McDonald,  61  Mo.  App. 
567,  maintaining  creditor's  bill  to  reach  property  in  hands  of  trus- 
tee; Fairbanks  v.  Welshans,  55  Neb.  380,  75  N.  W.  872,  dismissing 
bill  by  non-judgment  creditor  of  insolvent  partnership  to  set  aside 
fraudulent  transfer;  Stanton  v.  Gatron,  8  N.  Mex.  363,  45  Pac.  886, 
collecting  authorities,  and  dismissing  bill  by  judgment  creditor  to 
remove,  as  a  cloud,  conveyance  of  land  by  debtor;  dissenting  opin- 
ion in  Bx  parte  Hardy,  68  Ala.  340,  majority  holding  statute  au< 
thorizing  imprisonment  for  debt,   unconstitutional,  and  discharg- 
ing prisoner.    See  exhaustive  note  in  66  Am.  St  Rep.  272. 

Creditor's  suits. —  Property  pledged  or  conveyed  for  payment  of 
a  debt,  must  be  first  applied,  before  equity  will  interpose  to  reach 
other  property,  p.  530. 

Gited  in  Gontinental  Nat.  Bank  v.  Hellman,  81  Fed.  43,  dismissing 
creditor's  bill  against  debtor's  heirs,  where  claim  was  not  pre- 
sented and  security  depreciated;  Hughes  v.  Newton,  89  Fed.  215, 
60  U.  S.  App.  605,  refusing  to  subject  decedent's  land  to  payment 
of  notes  before  foreclosure  of  mortgage  securing  them. 

Creditor's  suits. —  Equity  will  not  interpose  to  reach  a  debtor's 
property,  unless  the  case  can  be  brought  under  some  recognized 
head  of  equity  jurisdiction,  p.  530. 
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Cited  -witb  approval'  in  Continental  Nat  Bank  t.  Heilman,  81 
Fed.  43,  dismissing  creditor's  bill  against  debtor's  heirs,  where 
daim  was  not  presented;  Chewett  ▼.  Morgan,  17  Fed.  822,  subjecting 
real  estate  In  heir's  hands  to  payment  of  ancestor's  debts,  not- 
withstanding claim  was  not  presented;  BIckford  y.  McGomb,  88 
Fed.  433,  dismissing  bill  by  creditor  of  corporation  to  reach  assets 
In  hands  of  distributee,  after  insolvency;  Hughes  v.  Newton,  80 
Fed.  215,  60  XJ.  S.  App.  605,  refusing  to  subject  decedent's  land  to 
payment  of  notes  before  foreclosure  of  mortgage  securing  them; 
Bedford  Quarries  Co.  t.  Thomlinson,  95  Fed.  211,  dismissing  bill 
to  compel  executors  to  pay  contract  debt  of  decedent,  where  legal 
remedy  is  adequate;  Collamore  v.  Wilder,  19  Kan.  80,  refusing  to 
charge  decedent's  lands  in  heir's  hands,  where  claim  was  not  regu- 
larly  presented;  Morton  v.  Grafflin,  68  Md.  562,  13  Aa  346,  dis- 
missing bill  where  debt  was  not  judicially  established  or  legal  rem- 
edy exhausted;  French  v.  Stratton,  79  Mo.  562,  dismissing  bill  to 
charge  homestead  where  estate  was  insolvent;  Landreth  v.  Schev- 
enel,  102  Tenn.  494,  62  S.  W.  149,  refusing  to  set  aside  husband's 
conveyance,  made  after  creditor's  compromise  with  him. 

Executors  and  administrators. —  Equity  will  not  interpose  to 
reach  a  deceased  debtor's  property,  after  distribution,  without  some 
satisfactory  excuse  for  the  creditor's  failure  to  regularly  present  his 
claim,  p.  531. 

Cited  with  approval  in  Morgan  v.  Hamlet,  113  U.  S.  451,  28  L. 

1044,  5  S.  Ct.  584,  refusing  to  entertain  claims  of  infants,  even  under 

allegation  of  fraud;  Continental  Nat  Bank  v.  Heilioan,  81  Fed.  43, 

applying  rule,  and  dismissing  creditor's  bill;  Chewett  v.  Morgan, 

17  Fed.  822,  subjecting  land  in  heir's  hands  to  payment  of  ancestor's 

debts,  notwithstanding  claim  was  not  presented;  Bickford  v.  Mc- 

Comb,  88  Fed.  433,  dismissing  bill  by  creditor  of  corporation,  to 

reach  assets  in  hands  of  distributee,  after  insolvency  and  delay; 

Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  211,  dismissing  bill  to 

compel  executors  to  pay  contract  debt  of  decedent,  where  legal 

remedy  is  adequate;  Collamore  v.  Wilder,  19  Kan.  80,  Pearce  v. 

Calhoun,  59  Mo.  275,  and  Winter  v.  Winter,  101  Wis.  497,  77  N.  W. 

884,  all  applying  rule,  and  dismissing  creditor's  bill. 

Courts. —  In  the  United  States,  Probate  Courts  have  nearly  all 
the  powers  formerly  exercised  by  chancery  and  ecclesiastical  courts 
in  England,  with  respect  to  personal  assets  of  decedents,  and  can 
do  everything  necessary  to  final  settlement  of  estates,  p.  531. 

Cited  with  approval  in  Bedford  Quarries  Co.  v.  Thomlinson,  95 
Fed.  211,  dismissing  bill  to  compel  executors  to  pay  debt  of  de- 
cedent, where  legal  remedy  is  adequate;  French  v.  Stratton,  79  Mo. 
562,  dismissing  equity  bill  to  charge  homestead  with  decedent's 
debts,  although  estate  is  insolvent 
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17  WalL  532-«46,  21  L.  707,  RBA  v.  MISSOURI. 

Witnesses, —  CroBS-examination  of  witnesses  in  Federal  courts  Is 
usually  confined  within  tbe  scope  of  the  direct  examination,  p.  542. 

Witnesses. —  Greater  latitude  is  allowable  in  cross-examination 
of  a  party  voluntarily  on  the  stand  than  in  that  of  other  witnesses, 
p.  542. 

Cited  in  Hanchett  v.  ICimbark,  118  111.  129,  7  N.  E.  493,  refusing 
to  reverse  where  party  testified  to  matters  not  inquired  into  in 
direct  examination. 

Witnesses. —  Where  cross-examination  is  directed  to  matters  not 
inquired  about  in  principal  examination,  it  is  under  control  of  the 
court  exercising  a  sound  discretion,  not  reviewable  on  error,  p.  542. 

Cited  with  approval  in  Davis  v.  Coblens,  174  U.  S.  727,  19  S.  Ct. 
885,  applying  rule  in  action  of  ejectment;  Seymour  v.  Malcolm,  etc.. 
Lumber  Co.,  58  Fed.  960,  16  U.  S.  App.  245,  holding  refusal  of 
court  to  allow  defendant  to  rebut  proof  of  acceptance,  not  review- 
able;  Hanchett  v.  Kimbark,  118  lU.  129,  7  N.  B.  493,  applying 
rule,  in  action  on  notes;  White  v.  McLean,  57  N.  Y.  671,  collecting 
authorities,  and  holding  not  error  for  Judge  to  close  protracted  cross- 
examination;  Adams  v.  State,  25  Ohio  St  586,  refusing  to  reverse 
where  evidence  in  chief  was  allowed  to  be  given  on  cross-examina- 
tion; State  V.  Bunker,  7  S.  Dak.  642,  65  N.  W.  33,  applying  rule  in 
statutory  bastardy  case;  State  v.  Leuth,  5  Ohio  C.  C.  113,  holding 
court  may  exclude  argumentative  questions,  in  murder  triaL 

Fraud. —  Direct  and  positive  evidence  Is  not  necessary  to  es- 
tablish fraud,  circumstantial  evidence  is  sufficient,  p.  543. 

Cited  and  principle  applied  in  Cook  v.  Perry,  43  Mich.  627,  5  N. 
W.  1057,  collecting  authorities,  and  allowing,  in  action  for  fraudu- 
lent misrepresentations,  proof  of  similar  misrepresentations  by 
defendant  to  another;  Adair  v.  Cummin,  48  Mich.  380,  12  N.  W.  497, 
applying  rule  in  action  to  set  aside  partition  for  fraud;  Harding  v. 
Long,  103  N.  0.  8,  14  Am.  St  Rep.  780,  9  S.  E.  447,  and  Moore  v. 
XJllman,  80  Ya.  311,  applying  rule  in  action  to  set  aside  deed  for 
fraud;  Saunders  v.  Parrish,  86  Va.  593,  10  S.  E.  748,  refusing  to  set 
aside  deed  by  partner  as  in  fraud  of  creditor;  Furlong  v.  Sanford, 
87  Va.  511,  12  S.  E.  1050,  refusing  to  rescind  contract  relinquish- 
ing wife's  property  to  step-children;  Lockhard  v.  Beckley,  10  W.  Va. 
107,  108,  collecting  authorities,  and  holding  conveyance  of  land  pur- 
chased in  wife's  name,  void  as  to  creditors;  Hunter  v.  Hunter,  10 
W.  Va.  346,  holding  deed  to  wife,  void  as  to  creditors.  See  valuable 
note  in  65  Am.  Dec.  157,  158. 

Trial. —  Instructions  should  be  in  plain,  ordinary  \finguage,  and 
not  in  unexplained  technical,  legal  terms,  p.  543. 

Approved  in  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  30,  59  U.  S.  App. 
641,  holding  instructions  calculated  to  mislead  the  Jury,  as  to  char- 
acter of  evidence  necessary  to  prove  Issue  on  one  side,  erroneous* 
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AttodimeiLt. —  An  Interest  or  trust  In  goods,  by  which  a  party  la 
to  participate  In  the  profits,  is  sufficient  to  sustain  attachment 
against  him,  p.  544. 

Svidenoe. —  In  proYing  secret  understanding  as  to  ownership  of 
goods,  statements  made  by  one  party,  in  absence  of  other,  which 
were  afterwards  assented  to  by  latter,  or  which  were  part  of  res 
gestae  of  purchase  of  goods,  are  competent  evidence,  p.  544. 

Fraudulent  conveyanees. —  Where  business  relation  between  par- 
ties is  shown,  and  fraudulent  transfer  of  goods  is  iuYolTed,  it  is 
error  to  instruct  jury  that  it  is  immaterial  as  to  ownership  of  goods, 
how  one  party  acquired  his  means,  or  whether  his  exhibit  of  means 
was  correct  or  not,  p.  545. 

17  WalL  545^553,  21  L.  685,  ELDRED  v.  BANK. 

Appearance. —  Filing  of  plea  is  both  an  appearance  and  a 
defense,  and  its  withdrawal  does  not  withdraw  defendant's  appear- 
ance, p.  551. 

Cited  with  approval  in  Habich  v.  Folger,  20  WaU.  8,  22  L.  308, 
collecting  authorities,  and  holding  appearance  by  authorized  at- 
torney equiyalent  to  service  of  process  on  parties;  Crelghton  v.  Kerr, 

20  Wall.  13,  22  L.  311,  holding  Jurisdiction  not  lost  by  withdrawal 
of  appearance  by  attorney  without  prejudice;  Romaine  v.  Union  Ins. 
Co.,  28  Fed.  638,  collecting  authorities,  and  explaining  practice  on 
motion  to  vacate  service  as  irregular;  Piatt  v.  Manning,  34  Fed.  818, 
holding  appearance  cures  defect  in  service  of  summons;  L'Engle  v. 
Gates,  74  Fed.  515,  enforcing  Judgment  in  attachment  suit  ren- 
dered after  appearance  of  defendant;  Kinlcade  v.  Myers,  17  Or.  471,' 

21  Pac.  558^  holding,  where  service  of  summons  is  defective,  de- 
fendant may  appear  specially  to  set  it  aside. 

Distinguished  in  Graham  v.  Spencer,  14  Fed.  606,  607,  holding 
withdrawal  of  appearance  of  non-resident  by  attorney,  leaves  court 
without  Jurisdiction. 

Pleadings. —  After  withdrawal  of  his  plea,  defendant  may  demur, 
move  to  dismiss,  or  file  a  new  plea,  but  he  is  not  out  of  court,  p. 
551. 

Approved  in  Oreighton  v.  Kerr,  20  Wall.  13,  22  L.  311,  holding 
Jurisdiction  not  lost  by  withdrawal  of  appearance  by  attorney, 
"  without  prejudice." 

Distinguished  in  Graham  v.  Spencer,  14  Fed.  606,  607,  holding 
withdrawal  of  appearance  of  non-resident  by  attorney,  leaves  court 
without  Jurisdiction. 

'udgments. —  State  decision  on  a  note,  where  defendant  had  ap- 
Pttred  by  plea,  although  not  served,  is  a  bar  to  an  action  on  same 
liote  hi  Federal  courts,  p.  552 
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Cited  with  approval  in  Schnler  v.  Israel,  120  U.  S.  509,  30  L.  708, 
7  S.  Gt  649,  collecting  authorities,  and  holding  judgment  in  one 
Circuit  Court  a  bar  to  similar  suit  in  another;  Lawrence  v.  Reming- 
ton, 6  Biss.  46,  F.  O.  8,141,  holding  pendency  of  similar  suit  and  at- 
tachment in  another  State  a  bar;  Michigan  Ins.  Bank  y.  Bldred,  6 
Biss.  371,  F.  0.  9,528,  applying  rule,  notwithstanding  non-suit  of 
plaintifr  in  action  on  prior  Judgment;  United  States  y.  Dewey,  6 
Biss.  503,  F.  C.  14,956,  holding  Judgment  of  one  Federal  court  a  bar 
to  the  same  action  in  another. 

Distinguished  in  Williamson  y.  Culver,  23  Blatchf.  417,  25  Fed. 
640,  holding  receiver  appointed  by  State  court  can  sue  in  Federal 
court  on  State  judgment  on  notes;  Ells  v.  Bone,  71  Ga.  468,  holding 
judgment  against  partnership,  no  bar  to  similar  action  against  a 
partner  not  served  in  prior  action,  under  Statute;  Gapen  y.  Bretter- 
nitz,  31  Neb.  304,  47  N.  W.  919,  holding  finding  of  fact,  but  no  final 
judgment  is  no  bar  to  subsequent  action. 

Appeal  and  eirror. —  Statements  of  counsel  alleged  to  be  mislead- 
ing considered,  and  held  not  to  warrant  aflirmance  of  erroneous 
judgment,  p.  553. 

Miscellaneous. —  Cited  incidentally  in  Hanley  t.  Donoghue,  116 
U.  S.  3,  29  L.  536,  6  S.  Ct  243. 

17  Wall.  553-559.  21  L.  739.  BAILBOAD  CO.  T.  FORT. 

Master  and  servamt. —  Rule  exempting  master  from  liability  for 
negligent  injury  by  fellow-servant,  is  based  on  theory  that  a  ser- 
vant is  presumed  to  take  upon  himself  risks  of  employment,  among- 
which  is  negligence  of  fellow-servants,  p.  557. 

Cited  and  relied  upon  in  Randall  v.  Baltimore,  eta,  R.  R.,  109  U. 
S.  483,  27  L.  1005,  3  S.  Ct  325,  and  Summerhayes  v.  Kansas,  etc.» 
Ry.,  2  Colo.  487,  both  holding  railroad  not  liable  for  injury  to  brake- 
man,  through  negligence  of  engineer;  Baltimore,  etc.,  R.  R.  y.  Baugh, 
149  U.  S.  388,  37  L.  781,  13  S.  Ct  922,  holding  fireman  cannot  re- 
cover for  injury  through  negligence  of  engineer;  Kielley  v.  Belcher 
Mln.  Co.,  3  Sawy.  440,  F.  C.  7,760,  overruling  demurrer  to  complaint 
of  miner  to  recover  for  injury  by  blast;  Dillon  v.  Union  Pac.  Ry., 
3  Dill.  324,  F.  C.  3,916,  holding  raihroad  not  liable  for  injury  to  en- 
gineer, through  lack  of  signal  bell  in  locomotive  cab;  Howard  v. 
Denver,  etc.,  R.  R.,  26  Fed.  840,  holding  raihroad  not  liable  for  death 
of  fireman  by  negligent  collision;  Mary  Lee,  etc.,  Ry.  v.  Chambliss, 
97  Ala.  177,  11  So.  899,  holding  railroad  not  liable  for  injury  to  fire- 
man attempting  to  handle  switch;  Atlas  Engine  Works  v.  Randall, 
100  Ind.  297,  50  Am.  Rep.  801,  collecting  authorities,  and  holding 
employer  not  liable  for  injury  by  apparent  dangers  of  mach^e; 
Capper  v.  Louisville,  etc.,  R.  R.,  103  Ind.  307,  2  N.  B.  750,  holding 
railroad  not  liable  for  injury  to  tunnel  repairer,  through  negligence 
of  engineer;  Pittsburgh,  etc..  R.  R.  y.  Adams,  105  Ind.  167,  5  N.  B. 
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105,  holding  railroad  not  liable  for  Injury  to  section  hand,  acting  as 
brakeman;  Hanratby  v.  Northern,  etc.,  R.  R.,  46  Md.  288,  holding 
railroad  not  liable  for  injury  to  workman  by  steam  hammer;  Wood 
v.  Heiges,  83  Md.  269,  34  AtL  874,  holding  employee  not  liable  for 
injury  by  machine  for  breaking  iron,  without  negligence;  Leary 
T.  Boston,  etc.,  R.  R.,  139  Mass.  585,  52  Am.  Rep.  735,  2  N.  E.  117, 
refusing  damages  for  Injury  to  fireman  by  jolting  of  engine; 
Brodeur  ▼.  Valley  Falls  Co.,  16  R.  I.  453,  17  AtL  56,  refusing  re- 
coyery  for  negligent  injury  of  workman  in  one  department  by  one 
in  another. 

Distinguished  in  Brazil  Coal  Go.  v.  Gaffney,  119  Ind.  463,  12  AnL 
St  Rep.  428,  21  N.  B.  1105,  4  L.  R.  A.  855,  and  n.,  holding  company 
liable  for  Injury  to  boy  ordered  to  couple  cars,  outside  his  regular 
employment;  Reddon  y.  Union  Pac.  Ry.,  5  Utah,  363,  15  Pac  266, 
holding  mine  owner  liable  for  Injury  to  miner  through  negligence 
of  superintendent;  Andreson  y.  Ogden,  etc.,  Ry.,  8  Utah,  133,  30  Pac. 
306^  collecting  authoritieB,  and  holding  foreman  not  a  fellow-servant 
of  laborer  digging  grayel,  and  allowing  damages;  Madden  y.  Ghesa- 
peake,  etc.,  R.  R.,  28  W.  Ya.  619,  67  Am.  Rep.  698,  holding  railroad 
liable  for  death  of  engineer  in  collision  caused  by  negligence  of 
conductor  and  telegraph  operator. 

Master  and  servant —  Presumption  that  servant  takes  upon  him- 
self risks  of  employment  cannot  arise  where  risk  is  not  within  con- 
vict of  service,  and  he  had  no  reason  to  believe  It  would  occur,  p. 
667. 

Approved  and  principle  applied  as  follows:  Hough  v.  Railway 
Co.,  100  U.  S.  217,  25  L.  615,  holding  railroad  liable  for  death  through 
defective  condition  of  locomotive,  owing  to  fellow-servanf s  negli- 
gence; Miller  V.  Baltimore,  etc.,  R.  R.,  17  Fed.  Gas.  305,  holding 
railroad  liable  for  injury  to  brakeman  through  incompetence  of 
feUow-servant;  The  Glatsop  Ghief,  7  Sawy.  278,  8  Fed.  166,  collect- 
ing authorities,  and  holding  vessel  liable  for  injury  to  fireman 
through  negligent  collision;  King  v.  Ohio,  etc.,  R.  R.,  11  Biss.  367, 
14  Fed.  280,  holding  railroad  liable  for  injury  to  brakeman  through 
defect  of  car;  Gilmore  v.  Northern  Pac.  Ry.,  9  Sawy.  564,  18  Fed. 
370,  holding  railroad  liable  for  injury  by  thawing  powder  before  a 
fire,  under  foreman's  orders;  Mason  v.  Edison  Mach.  Works,  24 
Blatchf.  96,  96,  28  Fed.  229,  230,  holding  company  liable  for  injury 
to  worlunan,  ordered  by  foreman  to  hold  a  heavy  plate  alone; 
Northern  Pac  Goal  Go.  v.  Richmond,  68  Fed.  760, 15  U.  S.  App.  262, 
holding  company  liable  for  injury  to  boy  employed  as  "trapper,** 
but  worldng  on  tram  cars;  Golorado,  etc.,  Ry.  v.  O'Brien,  16  Golo. 
225,  27  Pac  703,  holding  railroad  liable  for  Injury  to  workman 
through  derailing  of  construction  train;  Orman  v.  Manniz,  17  Golo. 
671,  81  Am.  St  Rep.  344,  30  Pac.  1039,  holding  railroad  contractor 
liable  for  death  of  boy,  employed  as  water  carrier,  but  ordered  to 
tmove  burning  powder;  Wilson  v.  Wlllimantic  Linen  Go.,  50  Gonn. 
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460,  47  Am.  Rep.  656,  holding  defendant  liable  for  injury  to  work- 
man through  defective  machinery;  St.  Lonls,  etc.,  Ry.  v.  Triplett, 
54  Ark.  296,  15  S.  W.  833,  11  L.  R.  A.  775,  holding  railroad  liable 
for  negligent  killing  of  employee,  at  work  nnder  a  car;  Brazil  Coal 
Co.  V.  Gaffney,  119  Ind.  463,  466,  12  Am.  St  Rep.  428,  431,  21  N.  B. 
1105,  1106,  4  L.  R.  A.  855,  856,  and  n.,  holding  company  liable  for 
Injury  to  boy  ordered  to  couple  cars,  outside  his  regular  employ- 
ment; Cincinnati,  etc.,  R.  R.  v.  Madden,  134  Ind.  473,  34  N.  B.  230, 
holding  railroad  liable  for  negligent  injury  to  section  boss,  ordered 
to  unload  rails;  O'Connor  ▼.  Adams,  120  Mass.  431,  holding  em- 
ployer liable  for  Injury  by  sugar-drying  machines,  to  servant  work- 
ing outside  regular  employment;  Chicago,  etc.,  R.  R.  ▼.  Bayfield, 
37  Mich.  213,  holding  railroad  liable  for  killing  of  laborer  ordered 
to  act  as  brakeman;  Smith  y.  Peninsular  Car  Works,  60  Mich.  505, 
1  Am.  St  Rep.  545,  27  N.  W.  664,  holding  employer  liable  for  death 
of  workman  compelled  to  carry  molten  Iron  over  ice;  Norfolk  Beet- 
Sugar  Co.  V.  Hight,  56  Neb.  167,  76  N.  W.  568,  holding  employer  may 
be  liable  for  injury  to  workman  ordered  to  wipe  up  water  near  re- 
volving belt;  Hayes  v.  Colchester  Mills,  69  Vt  7,  60  Am.  St  Rep. 
918,  37  AtL  270,  and  Jones  v.  Old,  etc..  Cotton  Mills.  82  Va.  155,  3 
Am.  St.  Rep.  103,  both  holding  employer  liable  for  injury  to  boy  as- 
sisting in  repair  of  belt  near  shaft;  Moon  v.  Richmond,  etc.,  R.  R., 
78  Ta.  750,  49  Am.  Rep.  404,  holding  railroad  liable  for  Injury  to 
trainman  through  negligence  of  conductor;  Michael  v.  Roanoke  Ma- 
chine Works,  90  Va.  496,  44  Am.  St.  Rep.  930,  19  S.  B.  262,  award- 
ing damages  to  helper  in  boiler-shop  struck  by  crane,  without  warn- 
ing; Jooes  V.  Florence  Mining  Co.,  66  Wis.  278,  57  Am.  Rep.  272, 
28  N.  W.  210,  holding  company  liable  for  Injury  to  boy  employed 
for  surface  work,  but  ordered  into  mine.  Cited,  arguendo,  in  De 
Voln  V.  Michigan  Lumber  Co.,  64  Wis.  620,  54  Am.  Rep.  651.  25  N- 
W.  554,  holding  bailee,  using  hired  horses  for  other  work  than  con- 
tracted for,  liable  for  injury.  See  valuable  note  In  67  Am.  Dec.  597» 
16  Am.  Rep.  498,  and  34  Am.  Rep.  622. 

Distinguished  in  Cole  ▼.  Chicago,  etc.,  R.  R.,  71  Wis.  124.  127,  129, 
5  Am.  St  Rep.  205,  208.  209,  37  N.  W.  88,  90,  01,  refusing  recovery 
to  construction  foreman  Injured  while  voluntarily  undertaking  to 
couple  cars. 

ICaater  and  aenrant — Where  young  boy  Is  engaged  In  railroad 
shops  as  helper  at  moulding  machine,  is  ordered  to  adjust  a  belt  on 
a  revolving  shaft  in  a  very  dangerous  position,  this  is  not  a  risk 
Incident  to  his  employment  B,nd  railroad  Is  liable  for  Injury  oc-> 
casioned  thereby,  p.  558. 

Cited  and  principle  followed  in  Northern  Pac.  Coal  Co.  v.  Rich- 
mond, 68  Fed.  760,  15  U.  8.  App.  262,  holding  company  liable  for  in- 
Jury  to  boy  employed  as  "trapper,"  but  working  on  tram  cars;  Or- 
man  v.  Mannix,  17  Colo.  571,  31  Am.  St  Rep.  344,  30  Pac  1039, 
holding  railroad  contractor  liable  for  death  of  boy  employed  as 
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water  carrier,  but  ordered  to  remove  burning  powder;  Camp  v.  Hall, 
39  Fla.  574,  22  So.  797,  holding  employer  liable  for  injury  to  boy 
employed  in  making  crates,  but  ordered  to  push  freight  car;  Braail 
Coal  Co.  V.  Gaffney,  119  Ind.  466,  471,  12  Am.  St  Bep.  431,  435, 
21  X.  B.  1106,  1107,  4  L.  R.  A.  856,  857,  and  n.,  holding  company 
liable  for  injury  to  boy  ordered  to  couple  cars,  outside  his  regular 
employment;  Brennan  v.  Gordon,  118  N.  Y.  494, 16  Am.  St  Bep.  776, 
23  N.  E.  811,  8  L.  B.  A.  821,  and  n.,  allowing  damages  for  injury  to 
porter  put  in  charge  of  elevator,  without  sufBcient  instruction; 
Hayes  v.  Colchester  MilU,  69  Vt  7,  60  Am.  St  Bep.  918,  37  Atl.  270, 
and  Jones  v.  Old  Dominion  Cotton  Mills,  82  Ya.  155,  3  Am.  St  Bep. 
103,  both  holding  employer  liable  for  injury  to  boy  while  assisting 
Id  repair  of  belt;  Michael  v.  Boanoke  Machine  Works,  90  Ya.  496, 
44  Am.  St  Bep.  930,  19  S.  £3.  262,  awarding  damages  to  helper  In 
boiler-shop,  struck  by  crane,  without  warning.  Cited,  arguendo,  in 
Sullivan  v.  Union  Pac.  B.  B.,  3  Dill.  337,  F.  C.  13,599.  See  ex- 
haustive note  in  36  Am.  Dec.  284,  and  67  Am.  Dec.  597;  valuable 
note  in  16  Am.  Bep.  498,  43  Am.  Bep.  270,  17  WaU.  614,  and  3  Dill. 
325,  F.  C.  3,916. 

Distinguished  In  Fisk  v.  Central  Pac.  B.  B.,  72  Cal.  44,  1  Am. 
St  Bep.  26,  13  Pac  146,  holding  railroad  not  liable  for  injury  to 
boy  ordered  to  work  outside  his  employment  by  person  without  au- 
thority; Ft  Smith  Oil  Co.  V.  Slover,  58  Ark.  176,  24  S.  W.  107, 
holding  company  not  liable  for  death  of  employee,  though  working 
outside  regular  employment;  Capper  v.  Louisville,  etc.,  B.  B.,  103 
Ind.  307,  2  N.  E.  750,  holding  raihroad  not  liable  for  negligent  injury 
to  tunnel  repairer,  riding  on  freight  train;  Wormell  v.  Maine,  etc., 
R.  B.,  79  Me.  410,  1  Am.  St  Bep.  329,  10  Atl.  54,  holding  railroad 
not  liable  for  injury  to  workman  in  car  shops,  ordered  to  couple 
cars  outside;  Michael  v.  Stanley,  75  Md.  474,  475,  23  Atl.  1095,  hold- 
ing employer  not  liable  for  injury  to  sawmill  servant,  although  out- 
side regular  employment;  Leary  v.  Boston,  etc.,  B.  B.,  139  Mass. 
585,  52  Am.  Bep.  735,  2  N.  E.  117,  holding  railroad  employee,  volun- 
tarily assuming  new  risks,  cannot  recover  for  injury;  Cole  v.  Chi- 
cago, etc.,  B.  B.,  71  Wis.  124,  5  Am.  St  Bep.  205,  37  N.  W.  88,  col- 
lecting authorities,  and  refusing  recovery  to  construction  foreman, 
injured  while  voluntarily  undertaking  to  couple  cars. 

Xaster  and  servant — It  Is  negligent  and  wrongful  for  a  fore- 
man in  railroad  machine  shop  to  order  a  young  boy  to  do  a  perilous 
thing,  and  railroad  is  liable  for  his  tortious  act  P*  559. 

Cited  and  principle  applied  in  Gravelle  v.  Minneapolis,  etc.,  B.  B., 
8  McCrary,  364,  11  Fed.  573,  holding  railroad  liable  for  injury  to 
employee  through  negligence  of  yardmaster;  Gilmore  v.  Northern 
Pac.  By.,  9  Sawy.  564,  IS  Fed.  870,  holding  railroad  liable  for  in- 
jury by  thawing  powder  before  a  'fire,  under  foreman's  orders; 
Uason  V.  Edison  Mach.  Works,  24  Blatchf .  96,  96,  28  Fed.  229,  230, 
holding  company  liable  for  Injury  to  workman  ordered  by  foreman 
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to  hold  a  heavy  plate  alone;  Orman  v.  Manniz,  17  Ck)lo.  571,  31  Am. 
St.  Rep.  344,  30  Pac.  1039,  holding  railroad  contractor  liable  for 
death  of  boy,  ordered  to  remove  burning  powder;  Camp  v.  Hall,  39 
Fla.  574,  22  So.  797,  holding  employer  liable  for  injnry  to  boy  while 
pushing  freight  car;  Brazil,  etc.,  CJoal  Co.  ▼.  Young,  117  Ind.  523. 
20  N.  B.  424,  and  Jones  v.  Florence  Mining  Co.,  66  Wis.  280,  57  Am. 
Rep.  274,  28  N.  W.  211,  both  holding  mlneowner  liable  for  injury 
to  boy  through  fall  of  rock,  caused  by  negligence;  Brazil  Coal  Co. 
V.  Gaffney,  119  Ind.  466,  12  Am.  St  Rep.  431,  21  N.  B.  1106,  4  L. 
R.  A.  856,  and  n.,  holding  company  liable  for  injury  to  boy  ordered 
to  couple  cars,  outside  his  regular  employment;  Gulf,  etc.,  R.  R.  v. 
Jones,  76  Tex.  353,  13  S.  W.  375,  and  Gulf,  etc.,  R.  R.  v.  Redeker, 
67  Tex.  191,  60  Am.  Rep.  22,  2  S.  W.  528,  both  holding  railroad  liable 
for  injury  to  minor,  employed  as  brakeman,  without  parent's  con- 
sent; Hayes  v.  Colchester  Mills,  69  Vt  7,  60  Am.  St  Rep.  918,  37  AtL 
270,  and  Jones  v.  Old  Dominion  Cotton  Mills,  82  Ya.  158,  3  Am. 
St  Rep.  105,  both  holding  employer  liable  for  injury  to  boy  while 
assisting  in  repair  of  belt;  Moon  t.  Richmond,  etc.,  R.  R.,  78  Ya. 
750,  49  Am.  Rep.  404,  holding  railroad  liable  for  injnry  of  tFainman 
through  negligence  of  conductor;  Turner  ▼.  Norfolk,  etc.,  R.  R.,  40 
W.  Ya.  684,  687,  holding  railroad  liable  for  death  of  boy  employee 
on  hand  car,  through  negligence  of  foreman  running  it  See  notes 
in  21  Am.  Rep.  582,  2  McCrary,  244,  and  11  Biss.  368. 

Distinguished  in  Richmond,  etc.,  R.  R.  v.  Finley,  63  Fed.  231, 
25  U.  S.  App.  16,  holding  railroad  not  liable  for  injury  to  brakeman 
coupling  by  hand,  under  engineer's  orders,  but  against  company's 
rules;  Fones  v.  Phillips,  39  Ark.  29,  34,  holding  mill  company  not 
liable  for  Injury  to  boy  previously  warned  of  dangers;  Fisk  v. 
Central  Pac.  R.  R.,  72  Cal.  44,  1  Am.  St  R^.  26,  13  Pac.  146,  hold- 
ing railroad  not  liable  for  Injury  to  boy,  ordered  to  work  outside  his 
employment  by  one  without  authority;  Hanson  v.  Hammel,  107  Iowa, 
175,  77  N.  W.  840,  holding  employer  not  liable  for  injury  to  servant 
by  ordinary  machinery;  Dyer  v.  Rieley,  28  La.  Ann.  9,  holding  steam- 
boat-owner not  liable  for  injury  of  deckhand  by  mate,  outside  scope 
of  his  employment;  WormeU  v.  Maine,  etc.,  R.  R.,  79  Me.  410,  1 
Am.  St.  Rep.  329,  10  Atl.  54,  holding  railroad  not  liable  for  Injury 
to  workman  in  car  shops,  ordered  to  couple  cars  outside;  Michael 
V.  Stanley,  75  Md.  474,  475,  23  AtL  1095,  holding  employer  not  liable 
for  injury  to  sawmill  servant,  although  outside  regular  employ- 
ment; Anderson  v.  Morrison,  22  Minn.  276,  refusing  damages  to 
boy  employed  at  elevator,  but  injured  while  working  on  cotton- 
picking  machine. 

Master  and  servant —  Master  impliedly  agrees  not  to  expose  ser- 
vants to  hazard  of  losing  their  lives,  or  suffering  great  bodily  harm, 
when  it  is  neither  reasonable  nor  necessary  to  do  so,  p.  559. 

Cited  and  principle  relied  upon  in  Kielley  v.  Belcher.  Min.  Co.,  3 
Sawy.  445,  F.  C.  7,760,  overruling  demurrer  to  complaint  of  miner 
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to  recoTer  for  injury  by  blast;  King  y.  Ohio,  etc.,  B.  B.,  11  Bias.  367, 
14  Fed  280,  holding  railroad  liable  for  injury  to  brakeman  through 
defect  in  car;  Mason  v.  Edison  Mach.  Works,  24  Blatchf.  96,  96, 
28  Fed.  229,  230,  holding  company  liable  for  injury  to  workman 
ordered  by  foreman  to  hold  a  heavy  plate  alone;  Ck>lorado,  etc.,  B. 
B.  T.  O'Brien,  16  Colo.  225,  27  Pac.  703,  holding  raihroad  liable  for 
iQjnrj  to  workman  by  derailing  of  construction  train;  Orman  v. 
Mamiix,  17  Ck>lo.  671,  31  Am.  St  Bep.  344,  30  Pac.  1039,  holding  em- 
ployer liable  for  death  of  boy  ordered  to  remove  burning  powder; 
Indiana  Gar  Ck>.  v.  Parker,  100  Ind.  187,  collecting  authorities,  and 
holding  employer  liable  for  injury  to  servant  through  defective  ma- 
chinery; Pittsburgh,  etc.,  B.  B.  v.  Adams,  106  Ind.  167,  6  N.  E.  196, 
holding  railroad  not  liable  for  injury  to  section  hand  acting  as 
bnkeman;  Brazil  Goal  Go.  v.  Gaffney,  119  Ind.  463, 12  Am.  St  Bep. 
428,  21  N.  B.  1105,  4  L.  B.  A.  855,  and  n.,  holding  company  liable 
for  injury  to  boy  ordered  to  couple  cars,  outside  his  regular  employ- 
ment; Powers  V.  Galcasieu  Sugar  Go.,  48  La.  Ann.  486,  19  So.  4{^ 
holding  company  liable  for  scalding  of  servant  in  unguarded  water 
ditch:  Smith  v.  Peninsular  Gar  Works,  60  Mich.  606.  1  Am.  St  Bep. 
645,  27  N.  W.  664,  holding  employer  liable  for  death  of  workman 
compelled  to  carry  molten  iron  over  ice;  Brennan  v.  Gordon,  118  N. 
Y.  494,  16  Am.  St  Bep.  776,  23  N.  B.  811,  8  L.  B.  A.  821,  and  n.,  al- 
lowing damages  for  injury  to  porter,  given  charge  of  elevator,  with- 
out sufficient  instruction;  Houston,  etc..  By.  v.  Marcelles,  59  Tex. 
337,  holding  railroad  liable  for  injury  to  switchman  through  defect- 
ive hand-rod  on  engine;  Beddon  v.  Union  Pac.  By.,  6  Utah,  354,  15 
Pac.  266,  collecting  authorities,  and  allowing  recovery  for  injury  by 
unsafe  condition  of  mine,  through  superintendent's  negligence;  Nor- 
folk, etc.,  B.  B.  V.  Nunnally,  88  Va.  660,  14  S.  B.  368,  holding  rail- 
road liable  for  death  of  fireman  through  defective  coupling  pin; 
Ulley  V.  West  Virglna  By.,  27  W.  Va.  159,  holding  railroad  liable 
for  injury  to  brakeman  struck  by  stump  alongside  track;  Jones  v. 
Ftorence  Mining  Go.,  66  Wis.  278,  57  Am.  Bep.  272,  28  N.  W.  210, 
holding  company  liable  for  injury  to  boy  by  fall  of  rock  in  mine. 
See  note  in  59  Am.  Bep.  77,  and  1  Am.  St  Bep.  549. 

Distinguished  in  Fones  v.  Phillips,  39  Ark.  29,  34,  holding  mill 
company  not  liable  for  injury  to  boy  previously  warned  of  dangers; 
Cole  V.  Ghicago,  etc.,  B.  B.,  71  Wis.  124,  6  Am.  St  Bep.  205,  37  N. 
W.  88,  collecting  authorities,  and  refusing  recovery  to  construction 
foreman,  injured  while  voluntarily  undertaking  to  couple  cars. 

Miscellaneous. —  GIted  incidentally  in  Wyman  v.  Leavitt,  71  Me. 
231,  36  Am.  Bep.  306. 

17  Wall.  660-570,  21  L.  710,  BAILBOAD  GO.  v.  FULLEB. 

Commerce. —  State  statute,  requiring  railroads  to  fix  rates  an- 
nnally  and  post  them  in  stations,  is  not  a  regulation  of  commerce, 
bat  a  police  regulation,  and  within  the  State's  power,  p.  567. 
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Cited  and  principle  applied  in  Railroad  Go.  y.  Penlston,  18  Wall. 
38,  21  L.  794,  holding  State  tax  oik  interstate  railroad,  aided  and 
enfranchised  by  United  States,  valid;  Chicago,  etc.,  B.  R.  v.  Fuller, 
154  U.  S.  505,  21  L.  715,  14  S.  Ct  1198,  applying  rale;  Gulf,  etc.,  R. 
R.  Y.  Hefley,  158  U.  S.  103,  39  L.  912,  15  S.  Ct  803,  collecting  au- 
thorities, and  holding  State  statute,  regulating  freights,  must  give 
way  to  United  States  statute  as  to  interstate  traffic;  Hennlngton  y. 
Georgia,  103  U.  8.  312,  41  L.  172,  16  S.  Ct  1091,  holding  State  stat- 
ute, prohibiting  running  freight  trains  on  Sunday,  valid;  Rae  y. 
Grand  Trunk  Ry.,  14  Fed.  404,  holding  statute,  requiring  railroads 
to  draw  cars  of  others,  valid;  McDonald  v.  State,  81  Ala.  283,  60 
Am.  Rep.  160,  2  So.  831,  holding  State  statute,  requiring  licensing 
of  railroad  engineers,  valid;  Little  Rock,  etc.,  R.  R.  v.  Hanniford, 
49  Ark.  297,  298,  5  S.  W.  296,  297,  holding  State  statute,  prohibiting 
charging  of  greater  freight  than  specified  in  bill  of  lading,  valid; 
Hockett  v.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  collect- 
ing authorities,  and  holding  State  statute,  fixing  maximum  tele- 
phone rates,  valid;  Waterbury  v.  Newton,  50  N.  J.  L.  539, 14  AtL  607, 
holding  State  statute,  prohibiting  sale  of  colored  oleomargarine,  valid 
even  as  applied  to  original  imported  packages;  Nixon  v.  Reid,  8 
S.  Dak.  515,  67  N.  W.  60,  32  L.  R.  A.  320,  holding  State  law,  provid- 
ing for  granting  ferry  licenses,  valid;  Gulf,  etc.,  R.  R.  v.  Dwyer,  75 
Tex.  580,  16  Am.  St.  Rep.  928,  12  S.  W.  1002,  7  L.  R.  A.  479,  hold- 
ing State  statute,  imposing  penalty  on  railroad  refusing  to  deliver 
goods  on  tender  of  specified  freight,  valid. 

Distinguished  in  Gatton  v.  Chicago,  etc.,  R.  R.,  95  Iowa,  143,  63 
N.  W.  599,  28  L.  R.  A.  566,  holding  State  statute,  authorizing  re- 
covery of  overcharges  for  freight  on  interstate  shipment,  invalid. 

United  States. —  Powers  of  government  in  United  States  may  be 
divided  into  four  classes:  those  belonging  exclusively  to  States;  those 
belonging  exclusively  to  national  government;  concurrent  powers; 
those  which  may  be  exercised  by  States,  but  only  until  Congress 
acts  upon  the  subject,  p.  568. 

Commerce  embraces  transportation  by  land  and  water,  and  all 
means  and  appliances  necessarily  employed  in  carrying  It  on,  p.  568. 

Cited  in  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  67,  holding  State 
statute,  regulating  foreign  sailors,  void,  if  Interfering  with  their 
contracts. 

Commerce. —  Power  to  regulate  commerce  may  be  partly  exer- 
cised by  States  until  Congress  acts  on  the  subject;  but  in  cases 
where  rules  must  be  uniform  throughout  the  country,  the  authority 
is  exclusive,  p.  569. 

Cited  with  approval  in  Gulf,  etc.,  Ry.  v.  Hefley,  158  U.  S.  103, 
89  L.  912,  15  S.  Ct  803,  collecting  authorities,  and  holding  United 
States  statute,  regulating  freights,  paramount  to  State  statute,  as 
to  Interstate  commerce;  Hennlngton  v.  Georgia,  163  U.  S.  812,  4] 
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L.  172,  16  S.  Ct  1091,  holding  State  statnte,  prohibiting  running  of 
freight  trains  on  Sunday,  valid;  In  re  Sanders,  52  Fed.  804,  18  L. 
B.  Ju  651,  holding  State  statute,  regulating  sale  of  seed  in  pack- 
ages, Totd  as  to  original  imported  packages;  Gatton  t.  Chicago,  etc., 
B.  B.,  95  Iowa,  143,  63  N.  W.  509,  28  L.  R.  A.  566,  holding  State 
statute,  authorizing  recovery  of  overcharges  of  freight  on  interstate 
shipments,  invalid;  Bagg  v.  Wilmington,  etc.,  R.  R.,  109  N.  G.  281, 
26  Am.  St  Rep.  571,  14  S.  E.  80,  14  L.  R.  A.  597,  holding  State  stat- 
ute, requiring  railroads  to  ship  freight  within  five  days,  valid,  even 
as  to  interstate  shipments;  Gulf,  etc.,  R.  R.  v.  Dwyer,  75  Tex.  580, 

16  Am.  St.  Rep.  928,  12  S.  W.  1002,  7  L.  R.  A.  479,  holding  State 
statute,  imposing  penalty  on  railroad  refusing  delivery  of  goods 
on  tender  of  specified  freight,  valid;  dissenting  opinion  in  Wabash, 
etc.  R.  R.  V.  Illinois,  118  U.  S.  585,  593,  30  L.  254,  256,  7  S.  Ot  18, 
22,  majority  holding  State  statute,  prohibiting  "  short-haul "  discrim- 
ination. Invalid  as  to  interstate  commerce.  Cited,  arguendo,  in 
Sherlock  v.  AUing,  44  Ind.  196. 

Commerce. —  Where  a  stream,  navigable  for  foreign  or  interstate 
commerce,  is  obstructed  by  a  State's  authority,  such  exercise  of 
authority  may  be  valid  until  Congress  intervenes,  p.  569. 

Cited  with  approval  in  Bridge  Co.  v.  United  States,  105  U.  S.  475, 
26  L.  1146,  collecting  authorities,  and  holding  United  States  not 
liable  for  cost  of  changes  ordered  in  authorized  bridge;  Huse  v. 
Glover,  11  Biss.  555,  15  Fed.  295,  holding  State  river  improvements 
and  tolls,  valid. 

Comxnerce. —  Authority  of  Congress  is  paramount  and  absolute  to 
compel  abatement  of  an  obstruction  of  a  stream,  navigable  for  for- 
eign or  interstate  commerce,  p.  569. 

Cited  with  approval  in  Bridge  Co.  v.  United  States,  105  U.  S.  475, 
26  L.  1146,  collecting  authorities,  and  holding  United  States  not 
liable  for  cost  of  alterations  ordered  in  authorized  bridge;  Huse  v. 
Glover,  11  Biss.  555,  15  Fed.  295,  holding  State  river  improvements 
and  tolls,  valid  in  absence  of  action  by  Congress. 

17  WalL  570-581,  21  L.  657,  HORN  v.  LOCKHART. 

Parties. —  Indispensable  parties  are  those  whose  interests  are  so 
interwoven  with  those  of  other  parties  that  no  decree  can  be  made 
without  affecting  them,  p.  579. 

Cited  in  Tug,  etc.,  Coal  Co.  v.  Brigel,  86  Fed.  821,  holding  mort- 
gagor and  mortgagee  the  only  indispensable  parties  in  suit  to  fore- 
close mortgage;  Hyatt  v.  McBurney,  18  S.  C.  208,  holding  fore- 
closure cannot  impair  rights  of  subsequent  incumbrancers  not  made 
parties. 

Parties. —  The  presence  of  indispensable  parties  is  necessary  to 
Jurisdiction  of  court,  p.  579. 
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Approved  in  Brigham  y.  Luddlngton,  12  Blatchf.  241,  F.  C.  1,874, 
dismissing  bill,  where  a  necessary  defendant  is  a  citizen  of  same 
State  as  plaintiff;  Wallser  v.  Windsor  Nat.  Bank,  56  Fed.  79,  5  U. 
8.  App.  423,  dismissing  suit  on  cashier's  bond  for  non-joinder,  where 
a  discontinuance  was  allowed  to  a  necessary  defendant;  Tug,  etc., 
Coal  Co.  T.  Brigel,  86  Fed.  821,  holding  mortgagor  and  mortgagee 
the  only  indispensable  parties,  and  foreclosing  mortgage;  Baltimore 
Building  &  L.  Assn.  v.  Alderson,  90  Fed.  145,  61  U.  S.  App.  641, 
holding  proceedings  void  where  suit  was  dismissed  as  to  indis- 
pensable parties. 

Courts. —  When  jurisdiction  of  Federal  court  is  objected  to  by 
reason  of  citizenship  of  some  parties,  if  they  are  not  indispensable 
parties,  court's  jurisdiction  should  be  retained  and  suit  dismissed 
as  to  them,  p.  579. 

Cited  with  approval  in  Gaily  v.  Coifs,  etc.,  Mfg.  Co.,  30  Fed.  121, 
applying  rule  and  refusing  injunction  in  patent  case;  Claiborne  v. 
Waddell,  50  Fed.  369,  applying  rule  in  suit  to  charge  executor;  Hick- 
lln  T.  Marco,  56  Fed.  554,  15  U.  S.  App.  55,  dismissing  suit  as  to  an 
occupant  of  land  and  allowing  redemption  after  foreclosure  of 
mortgage;  Bx  parte  Lennon,  64  Fed.  323,  22  U.  S.  App.  561,  refus- 
ing habeas  corpus  to  party  violating  injunction  granted  in  case 
within  court's  jurisdiction;  Excelsior,  etc.,  Co.  v.  Brown,  74  Fed. 
324,  42  U.  S.  App.  55,  dismissing  suit  where  party  was  indispen- 
sable; Mason  v.  Dullagham,  82  Fed.  690,  53  U.  S.  App.  541,  apply- 
ing rule;  Tug,  etc..  Coal  Co.  v.  Brigel,  86  Fed.  821,  applying  rule, 
and  foreclosing  mortgage. 

War. —  Investment  by  executor,  in  Confederate  bonds,  was  an  act 
giving  aid  and  comfort  to  enemies  of  United  States,  and  invalid,  not- 
withstanding State  legislation  and  decisions  authorizing  it,  p.  580. 

Cited  with  approval  in  McBumey  v.  Carson,  99  U.  S.  571,  25  L. 
382,  reviewing  authorities,  and  holding  receipt  by  executor  of  Con- 
federate notes,  in  payment  of  mortgage,  void;  Lamar  v.  Micou,  112 
XJ.  S.  476,  28  L.  760,  5  S.  Ct  232,  Bailey  v.  Fltz-Gerald,  56  Miss.  589, 
591,  and  McClure  v.  Johnson,  14  W.  Va.  445,  all  holding  guardian 
liable  for  investment  of  ward's  money  in  Confederate  bonds;  Moore 
V.  Mitchell,  2  Woods,  488,  F.  C.  9,770,  holding  trustee  liable  for 
accepting  Confederate  notes  in  payment  of  loan;  Opie  v.  Castleman, 
32  Fed.  513,  enforcing  trust  deed  of  land  to  secure  payment  of 
price,  notwithstanding  payment  in  Confederate  notes  to  executor; 
Tayloe  v.  Dugger,  66  Ala.  450,  holding  payment  to  executor  in  Con- 
federate bonds,  invalid,  but  refusing  recovery  of  land  after  delay; 
Blackwell  v.  Tucker,  7  S.  C.  400,  holding  purchaser  at  probate 
sale,  who  paid  in  Confederate  bonds,  liable  for  the  amount  Cited, 
arguendo,  in  Pulliam  v.  Pulliam,  10  Fed.  60,  collecting  authorities, 
and  holding  executor  liable  for  depreciation  in  price  of  cotton  by 
delaying  sale;  Penny  wit  v.  Foote,  27  Ohio  St  622,  22  Am.  Rep.  d54» 
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holding  judgment  of  Ck>nfederate  court  against  citizens  of  loyal 
State,  invalid;  Chlcora  Co.  v.  Crews,  6  S.  C.  276,  holding  act  of  Con- 
federate State,  creating  corporation  for  war  purposes,  void.  See 
ezhaustlye  note  in  40  Am.  Dec  509,  04  Am.  Dec.  683,  12  Am.  St 
Bep.  815,  and  1  Woods,  638,  F.  C.  8,445. 

Distinguished  in  Knotta  y.  Steams,  91  U.  S.  642,  2S  L.  254,  refus- 
ing to  set  aside  probate  sale  where  proceeds  were  invested  in  Con« 
federate  bonds;  Glasgow  v.  Lipse,  117  U.  S.  334,  29  L.  903,  6  S.  Ct 
760,  holding  executor  not  liable  for  receiving  Confederate  currency 
in  payment  of  bond  during  war;  Baldy  v.  Hunter,  171  U.  S.  402, 
18  S.  Ct  895,  and  Nelms  v.  Summers,  54  Ga.  607,  both  holding 
gnardlan  not  liable  for  investing  funds  In  Confederate  bonds,  under 
order  of  court;  McDermott  v.  Copeland,  9  Fed.  538,  holding  executor 
not  liable  to  distributee  for  amount  awarded  by  court,  under  State 
law;  Ferguson  v.  Lowery,  54  Ala.  516,  25  Am.  Rep.  724,  holding 
gnardlan  not  liable  for  receiving  Confederate  notes  during  war; 
E[yatt  y.  McBumey,  18  S.  C.  221,  holding  payment  to  executor  in 
Confederate  money,  discharged  debtor  in  absence  of  fraud. 

States. —  Acts  of  States  In  Rebellion,  so  far  as  they  did  not  im- 
pair supremacy  of  national  authority  or  constitutional  rights  of  citi- 
zens, are  valid,  p.  580. 

Cited  and  principle  applied  in  United  States  v.  Insurance  Cos., 
22  WalL  103,  22  L.  818,  holding  corporations  created  by  legislature 
of  rebel  State  may  sue  in  United  States  courts;  Keith  v.  Claris,  97 
U.  S.  4^,  24  L.  1075,  holding  notes  of  Tennessee  State  bank,  issued 
during  Bebelllon,  receivable  for  taxes  under  charter;  Ford  v.  Surget, 
97  U.  S.  621,  24  L.  1027,  holding  former  Confederate  military  officer 
not  liable  for  burning  cotton  under  orders;  Ketchum  v.  Buckley, 
99  U.  S.  190,  25  L.  473,  collecting  authorities,  and  holding  sureties 
on  administrator's  bond  liable  under  decree  of  Confederate  court; 
Johnson  v.  Atlantic,  etc..  Transit  Co.,  156  U.  S.  645,  39  L.  566,  15 
S.  Ct  531,  holding  sale  of  railroad  by  State  trustees,  during  war, 
valid;  Baldy  v.  Hunter,  171  U.  S.  395,  18  S.  Ct  892,  holding  guar- 
dian not  liable  for  Investment  in  Confederate  bonds,  under  order  of 
court;  Ketchum  v.  Mobile,  etc.,  R.  R.,  2  Woods,  540,  F.  O.  7,737, 
holding  appointment  of  new  trustee  by  Confederate  court  valid; 
Riddle  ▼.  Hill,  51  Ala.  228,  holding  probate  sale  by  Confederate 
court  valid;  Tarver  v.  Tankersley,  51  Ala.  312,  holding  final  decree 
of  Confederate  Probate  Court  valid;  Powell  v.  Toung,  51  Ala.  520, 
holding  Judgment  of  Confederate  court  on  bills,  valid;  Parks  v. 
Coffey,  52  Ala.  88,  42,  and  Hill  v.  Armlstead,  56  Ala.  120,  both  hold- 
ing execution  sale  on  judgment  rendered  during  war,  valid;  Hill 
V.  Huckabee,  62  Ala.  158,  enforcing  payment  of  probate  sale  made 
by  Confederate  court;  Nelson  v.  Boynton,  54  Ala.  375,  and  Berry 
V.  BellowB,  80  Ark.  204,  both  holding  probate  of  will  and  appoint- 
ment of  administrator  by  Confederate  court  valid;  High  v.  Snedicor, 
§7  Ala.  409,  Jones  v.  Fellows,  58  Ala.  348,  and  McClure  v.  John- 


17  WalL  570-581  Notes  on  U.  S.  Reports.  102 

son,  14  W.  Va.  443,  all  holding  settlement  of  guardli^n's  accounts  by 
Confederate  court,  valid;  Roach  y.  Hlx,  57  Ala.  578,  applying  rule 
in  settling  guardian's  accounts;  Randolph  y.  Ward,  29  Ark.  245,  es- 
tablishing claim  against  estate  on  judgment  rendered  by  Confed- 
erate court;  Hendry  v.  Cline,  29  Ark.  417,  holding  discharge  of 
mortgage  by  administrator  for  Confederate  notes,  yalid;  Howell  y. 
Hogins,  87  Ark.  113,  collecting  authorities,  and  granting  mandamus 
to  compel  acceptance  of  county  warrant,  issued  during  war,  for 
taxes;  Pennywit  v.  Foote,  27  Ohio  St  622,  22  Am.  Rep.  354,  holding 
Judgment  of  Confederate  court  against  citizens  of  loyal  State,  in- 
yalid;  State  v.  Bank  of  Tenn.,  5  Baxt  ^,  holding  bank  notes  is- 
sued during  Rebellion,  under  charter  power,  valid  and  payable; 
dissenting  opinion  In  Pennywit  y.  Foote,  27  Ohio  St  611,  majority 
holding  judgment  of  Confederate  court  against  citizens  of  loyal 
State,  invalid.    Cited,  arguendo,  in  Boiling  v.  Lersner,  91  U.  S.  590, 

23  L.  367,  holding  acts  of  de  facto  judge,  appointed  under  recon- 
struction acts,  yalid;  Poindexter  y.  Greenhow,  114  U.  S.  291,  29  L. 
193,  5  S.  Ct  914,  holding  coupons  of  State  bonds  receivable  for 
taxes,  under  statute.    See  note  in  89  Am.  Dec.  261. 

Distinguished  in  Taylor  v.  Thomas,  22  Wall.  491,  22  L.  793,  hold- 
ing *'  cotton  notes,"  issued  by  Mississippi  during  Rebellion,  void; 
Williams  y.  BrufTy,  96  U.  S.  192,  24  L.  720,  holding  act  of  Confed- 
eracy, sequestrating  debts  owed  to  citizens  of  loyal  States,  void; 
Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  holding  warrants,  issued 
under  ordinance  providing  for  bonds  to  aid  Rebellion,  void. 

War. —  Existence  of  state  of  war  during  the  Rebellion  did  not 
loosen  bonds  of  society,  or  do  away  with  civil  government  or  regu- 
lar administration  of  laws,  p.  580. 

Cited  with  approval  In  United  States  v.  Insurance  Cos.,  22^  WalL 
103,  22  L.  818,  holding  corporations  created  by  legislature  of  rebel 
State  may  sue  in  Federal  courts;  Williams  y.  Bruffy,  96  U.  S.  192, 

24  L.  720,  holding  act  of  Confederacy,  sequestrating  debts  due  citi- 
zens of  loyal  States,  void;  Johnson  y.  Atlantic,  etc.,  Transit  Co., 
156  U.  S.  645,  39  L.  566,  15  S.  Ct  531,  holding  sale  of  raih^oad  by 
State  trustees  during  Rebellion,  valid;  Baldy  v.  Hunter,  171  U.  S. 
395,  18  C.  Ct  892,  holding  guardian  not  liable  for  investing  funds 
in  Confederate  bonds,  under  order  of  court;  Ketchum  v.  Mobile,  etc., 
R.  R.,  2  Woods,  540,  F.  C.  7,737,  holding  appointment  of  new  trustee 
by  Confederate  court  valid;  Parks  v.  Coffey,  52  Ala.  38, 39,  holding 
execution  sale  on  judgment  of  Confederate  court,  valid;  Van  Hoose 
V.  Bush,  54  Ala.  349,  holding  probate  sale  of  land  for  Confederate 
notes,  valid;  Nelson  v.  Boynton,  54  Ala.  375,  holding  probate  of  will 
and  appointment  of  administrator  by  Confederate  court  valid;  Mc- 
Gulre  y.  Buckley,  58  Ala.  127,  holding  sureties  on  administrator's  bond 
liable  under  decree  of  Confederate  court;  Henry  y.  Northern  Bank,  63 
Ala.  543,  544,  holding  one  who  deposited  notes  for  collection  during 
Bebelllo%  can  recover  only  the  value  of  Confederate  currency,  when 
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demand  was  made;  Hendry  v.  Gline,  29  Ark.  417,  holding  admln^ 
Istra tor's  discharge  of  mortgage  for  Confederate  notes,  valid;  Berry 
Y.  Bellows,  30  Ark.  204,  holding  appointment  of  administrator  by 
Confederate  State  court,  valid;  McClnre  v.  Johnson,  14  W.  Va.  443, 
holding  settlement  of  guardian's  account  by  Confederate  court,  yalld, 
but  charging  him  with  inyestment  in  Confederate  bonds;  dissent- 
ing opinion  In  Pennywlt  v.  Foote,  27  Ohio  St  641,  majority  holding 
judgment  of  Confederate  court  against  citizens  of  loyal  State,  In- 
valid.   See  note  in  89  Am.  Dec.  261. 

War. —  Decree  of  Confederate  court,  settling  executor's  accounts, 
is  yalld,  except  as' approving  an  investment  in  Confederate  bonds, 
p.  581. 

Cited  in  Alexander  v.  Bryan,  110  U.  S.  417,  28  L.  196,  4  S.  Ct  109, 
holding  executor's  surety  liable  for  former's  investment  in  Confed* 
erate  bonds  (affirming  S.  C,  4  Woods,  531,  F.  C.  2,064);  Foust  v. 
Ohamblee,  51  Ala.  70,  holding  settlement  of  guardian's  account  by 
Confederate  court,  valid,  and  refusing  subsequent  accounting;  Mc- 
Clnre V.  Johnson,  14  W.  Ya.  445,  applying  rule.  See  note  in  89 
Am.  Dec.  261. 

Distinguished  in  Baldy  v.  Hunter,  171  U.  S.  895,  18  S.  Ct  892, 
holding  guardian  not  liable  for  Investment  in  Confederate  bonds 
under  order  of  court 

Sxecutors  and  administrators. —  An  executor  in  Alabama  is  liable 
for  an  investment  in  Confederate  bonds,  and  United  States  courts 
will  enforce  this  liability  at  suit  of  legatees  in  Texas,  p.  581. 

ApproTod  in  Alexander  v.  Bryan,  110  U.  &  417,  28  L.  196,  4  S.  Ct 
109,  holding  executor's  surety  liable. 

17  WalL  582-586,  21  L.  682,  THE  MERRITT. 

Shipping. —  Ownership  of  vessel  by  United  States  citizens  does 
not  make  her  a  United  States  vessel,  without  registry  as  prescribed 
by  statute,  p.  585. 

Approved  in  The  Conqueror,  166  U.  S.  119,  41  L.  942,  17  S.  Ct  513, 
S.  C,  49  Fed.  106,  holding  foreign-built  vessel,  purchased  by  United 
States  citizen,  not  liable  to  tariff  tax. 

Shipping. —  Nationality  of  vessel  can  only  be  proved  by  her  docu- 
ments, p.  586. 

Shipping. —  Under  statute  of  1817,  prohibiting  Importation,  ex- 
cept in  United  States  vessels  or  those  belonging  to  subjects  of 
the  country  producing  the  goods,  a  vessel  owned  by  United  States 
citizens,  but  built  in  Canada,  and  carrying  goods  from  Canada,  is 
liable  to  forfeiture,  p.  586. 

See  note  in  5  Biss.  198,  F.  C.  16,229. 
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17  WalL  586-589,  21  L.  670,  KNODE  v.  WILLIAMSON. 

Depositions  taken  under  order  of  court,  bat  after  seyeral  adjourn- 
ments, of  which  defendant  had  notice,  and  in  his  absence,  are  ad- 
missible, p.  588. 

Witnesses. — Questions  as  to  general  "  reputation  ^  of  a  witness  for 
truth  is  proper,  because  the  common  opinion  is  what  is  wanted  to 
Impeach  him,  p.  588. 

Cited  with  approval  in  People  t.  Markham,  64  CaL  163,  30  Pac. 
623,  applying  rule,  and  conyicting  policeman  for  accepting  bribe 
from  Chinese.    See  note  in  17  Am.  Dec.  76. 

Depositions. —  One  attempting  to  use  a  deposition,  must  show 
that  he  has  given  his  adversary  an  opportunity  to  cross-examine 
by  a  definite  and  certain  notice,  unless  notice  is  waived^  p.  589. 


Depositions. —  Notice  of  taking  deposition,  which  does  not  state 
the  year,  and  gives  the  place  as  **  the  city,"  instead  of  "  the  town," 
is  insufficient,  and  renders  deposition  inadmissible  where  adversary^ 
was  not  present,  p.  689. 

17  WalL  690-591,  21  L.  692,  HARRELL  v.  BEALL. 

Fraudulent  conveyances. —  Where  an  insolvent  procured  his  land 
to  be  sold  under  Judgment  liens,  and  bought  in  by  his  clerk  for 
Inadequate  price,  his  assignee  in  bankruptcy  can  recover  it  from  a 
subsequent  purchaser,  who  might  reasonably  have  discovered  the 
fraud,  p.  69L 

Appeal  and  error. —  Question  being  wholly  one  of  weight  of  evi- 
dence, involving  no  controverted  proposition  of  law,  the  court  did 
not  reproduce  facts  in  its  opinion,  p.  591. 

Cited  with  approval  in  Levis  v.  Kengla,  169  U.  S.  237,  42  L.  730,. 

18  S.  Ct  311,  applying  rule  and  dismissing  bill  to  redeem  land  fif- 
teen years  after  mortgage  sale;  Bollman  v.  BoUman,  6  S.  O.  43,  ap- 
plying rule  and  refusing  to  set  aside  arbitration  award  in  partner-, 
ship  accounting. 

17  WalL  592-596,  21  L.  715,  MANUFACTURING  CO.  v.  UNITED 
STATES. 

Contract. —  Where  United  States  contracted  for  carbines,  to  be 
delivered  within  specified  time,  and  then  ordered  some  changes, 
which  necessitated  delay,  it  is  implied  that  both  parties  consented 
to  a  reasonable  extension,  and  the  government  is  liable  for  a  sub- 
sequent refusal  to  accept  them,  p.  595. 

Cited  with  approval  in  United  States  v.  Smith,  94  U.  8.  217,  24 
L.  116,  holding  United  States  liable  for  improper  suspension  of 
contractor's  work  on  buildings;  Texas,  etc.,  R.  R.  v.  Rust,  19  Fed. 
245,  applying  rule  in  reducing  damages  against  bridge  contractora 
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for  non-completlon  within  specified  time;  Bowe  t.  United  States, 
42  Fed.  779,  collecting  authorities,  and  holding  contractor  cannot 
recover  for  work  ordered  by  sni)erylsing  United  States  officer  to 
compel  compliance  with  contract 

17  WalL  596-^00,  21  L.  737,  SOHN  T.  WATERSON. 

Statutes  are  to  be  considered  prospectiye,  unless  language  Is 
express  to  contrary,  or  there  is  a  necessary  implication  to  that 
effect,  p.  599. 

Cited  and  principle  followed  in  Ohew  Heong  v.  United  States,  112 
U.  S.  559,  28  L.  778,  5  S.  Gt  206,  collecting  authorities,  and  holding 
Chinese  exclusion  act  not  retrospectiye;  In  re  Perlclns,  6  Biss.  187, 
F.  C.  10,983,  holding  amendment  to  bankruptcy  act  in  1874,  did  not 
apply  to  pending  cases;  McGormick  v.  Eliot,  43  Fed.  473,  holding 
statute  of  limitations  prospective  in  action  for  accounting;  McKean 
T.  Archer,  52  Fed.  793,  applying  rule  in  construing  statutory  lim- 
itation on  action  on  note;  McGlellan  v.  Pyeatt,  06  Fed.  846,  32  U. 
S.  App.  104,  holding  act  of  Congress,  against  fraudulent  convey- 
ances, prospective;  Northwestern,  etc.,  Ins.  Go.  v.  Seaman,  80  Fed. 
359,  holding  statute  prohibiting  Judges  from  appointing  relatives 
to  office,  not  applicable  to  previous  appointments;  Lawrence  v. 
LoulsviUe,  96  Ky.  599,  49  Am.  St  Rep.  311,  29  S.  W.  451,  27  L.  R. 
A  561,  holding  action  against  dty  barred  by  special  statute  of  lim- 
itations; Potter  T.  Rio  Ariba,  etc.  Cattle  Co.,  4  N.  Mex.  826,  17 
Pac  613,  construing  United  States  alien  act  and  granting  specific 
performance  to  alien;  Gillette  v.  Hlbbard,  3  Mont  416,  holding 
action  on  note  not  barred  by  new  statute  providing  shorter  time; 
Fitzgerald  v.  Fitzgerald,  etc..  Construction  Co.,  41  Neb.  462,  59  N. 
W.  862,  applying  rule  in  action  by  stockholder  against  corporation 
directors  for  mismanagement;  Packscher  v.  Fuller,  6  Wash.  537, 
33  Pac  876,  Baer  v.  Choir,  7  Wash.  638,  82  Pac.  778,  and  Moore  v. 
Brownfleld,  7  Wash.  26,  34  Pac.  200,  all  holding  statute  reducing 
time  for  bringing  action  for  land,  gives  a  prior  cause  the  full  time; 
Lee  y.  Cook,  1  Wyo.  416,  417,  holding  new  statute,  shortening  time 
for  taking  appeals,  not  retroactive;  Southern  Wire  Go.  v.  St  Louis, 
etc,  R.  R.,  38  Mo.  App.  198,  holding  interstate  commerce  act  re- 
trospective, and  prior  discriminating  contract  invalid. 

Distinguished  in  Friedmann  v.  McGowan,  1  Pennewill,  442,  42 
AtL  725,  holding  statute  of  limitations  not  intended  to  retroact 

Limitation  of  actions. —  Statutes  of  limitations  may  affect  ac< 
tions  already  accrued,  as  well  as  those  accruing  after  their  passage, — 
dependent  upon  language  and  intent  of  legislature,  provided  a  rea- 
sonable time  is  allowed,  p.  599. 

Cited  and  principle  applied  in  Terry  v.  Anderson,  96  U.  S.  633,  24 
Li  866,  collecting  authorities,  and  holding  statute  reducing  time, 
but  allowing  reasonable  time,  valid;  Koshkonong  v.  Burton,  104 
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tJ.  S.  675,  26  L.  888,  applying  mle,  In  action  on  municipal  bonds; 
Vance  v.  Vance,  108  17.  S.  521,  27  L.  811.  2  S.  Ct  859,  holding  statute 
requiring  recording  of  "tacit"  mortgages,  yalld;  In  re  Brown,  135 
U.  S.  705,  S4  L.  317,  10  S.  Ct  985,  holding  new  limitation  for  actions 
on  State  lands  unreasonable  and  void;  Sayles  v.  Richmond,  etc, 
R.  R.,  3  Hughes,  174,  F.  G.  12,424,  applying  rule  in  construing  lim- 
itation on  suit  for  infringement  of  patent;  Pereles  v.  Watertown. 
6  Biss.  81,  82,  F.  G.  10,980,  holding  statute  reducing  time  to  sue 
on  municipal  bonds  from  twenty  years  to  one,  void;  United  States 
v.  Campbell,  10  Fed.  822,  holding  surety  on  warehouse  bond,  not 
liable  for  error  in  amount  of  taxes,  after  expiration  of  limitation; 
Duke  Y.  State,  56  Ark.  496,  20  S.  W.  603,  holding  new  statute  does 
not  extinguish  accrued  cause  of  action  and  foreclosing  mortgage; 
Lawrence  v.  LouiSTille,  96  Ky.  599,  49  Am.  St  Rep.  311,  29  S.  W. 
451,  27  L.  B.  A.  561,  holding  action  against  city  barred  by  special 
statute  of  limitations;  Louisville,  etc.,  R.  R.  v.  Williams,  —  Ky.  — , 
41  S.  W.  287,  holding  statute,  limiting  actions  against  railroads  to 
one  year,  repeals  six  months'  provision  in  charter  (S.  C,  reversed  in 
—  Ky.  — ,  45  S.  W.  230);  Stem  v.  Bates,  9  N.  Mex.  291,  50  Pac.  326, 
holding  new  statute  of  limitations,  allowing  one  year  for  previously- 
existing  causes,  valid;  Parmenter  v.  Sta^,  135  N.  T.  168,  31  N.  E. 
1039,  holding  statute  limiting  time  for  presenting  claims  to  a  few 
months,  unreasonable,  and  claim  not  barred;  Strickland  v.  Draughan, 
91  N.  G.  104,  dismissing  petition  for  rehearing  not  brought  within 
time  prescribed  by  new  rule.  Cited,  arguendo,  in  Bauserman  v. 
Blunt,  147  U.  S.  652,  37  L.  318,  13  S.  Ct  469,  Balkam  v.  Woodstock 
Iron  Co.,  154  U.  S.  188,  38  L.  957,  14  S.  Ct  1014,  and  Groesbeck  v. 
Barger,  1  Kan.  App.  63,  41  Pac  204.  See  valuable  note  in  50  Am. 
Dec  391. 

limitation  of  actions. —  Statute  declaring  generally  that  an  ac- 
tion must  be  brought  within  a  limited  time  after  accruing,  will  not 
bar  an  action  which  accrued  more  than  the  limited  time  before  the 
statute  was  passed,  p.  599. 

Approved  in  Friedman  v.  McGowan,  1  Pennewlll,  443,  42  AtL 
725,  applying  rule  in  action  for  injuries  inflicted  by  vicious  dog; 
Browning  v.  Brovming,  3  N.  Mex.  471,  9  Pac.  684,  applying  rule 
in  action  on  promissory  note. 

Limitation  of  actions. —  Statutory  limitation  on  time  of  bring- 
ing actions  commences  to  nm  when  cause  of  action  is  first  sub- 
jected to  operation  of  the  statute,  unless  otherwise  provided,  p.  600. 

Approved  and  rule  applied  in  Pereles  v.  Watertown,  6  Biss.  81, 
82,  F.  G.  10,980,  holding  statute  reducing  limitation  on  actions  on 
municipal  bonds  from  twenty  years  to  one,  void;  United  States  v. 
Campbell,  10  Fed.  823,  holding  time  commences  from  liquidation  of 
import  taxes,  and  action  herein  barred;  Herring  v.  Modesto  Irr. 
Dist,  95  Fed.  721,  applying  rule  in  action  on  bonds  of  irrigatioD 
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district;  Dalke  t.  State,  56  Ark.  406,  20  S.  W.  603,  foreclosing  mort- 
gage after  sale  with  notice;  Swamp-Land  Dist  ▼.  Glide,  112  GaL 
90,  44  Pac  453,  applying  rule  in  action  to  collect  swamp-land  as- 
sessments; Garrison  v.  Hill,  81  Md.  557,  32  AtL  193,  holding  statute 
requiring  objection  to  will  to  be  made  within  three  years  from 
probate,  allows  three  years  from  its  passage  for  objection  to  pre- 
Tioasly-probated  wills;  Gillette  v.  Hibbard,  3  Mont  416,  holding 
action  on  note  not  barred  by  new  statute  providing  shorter  time; 
Packsher  v.  Puller,  6  Wash.  537,  33  Pac.  876,  Baer  v.  Choir,  7 
Wash.  638,  32  Pac.  778,  and  Moore  v.  Brownfield,  7  Wash.  26,  34 
Pac.  200,  all  holding  previously-existing  cause  of  action  has  the 
full  time  provided  by  new  statute;  Huber  v.  Zimmerman,  8  OkL 
574,  58  Pac  738,  applying  rule. 

Liniitation  of  actions. —  Where  a  judgment  was  obtained  in 
Ohio,  and  defendant  moved  into  Kansas,  a  statute  of  limitations, 
subsequently  passed  by  Kansas,  applies  to  a  suit  on  the  judgment 
brought  there,  and  time  runs  from  passage  of  statute,  p.  600. 

17  WalL  601-604,  21  L.  693,  UNITED  STATES  v.  LAPfiNB. 

War. —  Commercial  contracts  with  subjects,  or  in  territory  of 
enemy,  whether  made  directly  or  through  a  neutral  agent,  are  il- 
legal and  void,  and  confer  no  rights,  p.  602. 

Cited  with  approval  in  Mitchell  v.  United  States,  21  WalL  852, 
22  L.  587,  holding  trading  by  Northern  citizen  residing  and  doing 
business  in  the  South  during  war,  illegal;  Desmare  v.  United  States, 
93  U.  S.  612,  23  L.  960,  collecting  authorities,  and  refusing  recovery 
for  cotton  seized  by  United  States  troops;  Snell  v.  D wight,  120 
Mass.  15,  dismissing  bill  for  accounting  on  contract  for  illegal 
trading;  Small  v.  Lumpkin,  28  Gratt  835,  holding  note  paid  in 
Confederate  currency,  which  was  accepted,  discharged.  See  note 
hi  96  Am.  Dec.  62a 

Distinguished  in  Brown  v.  Gardner,  4  Lea,  151,  152,  153,  holding 
contract  for  sale  of  plantation  between  residents  of  Alabama  and 
Tennessee  during  war,  valid. 

War. —  While  a  whole  State  was  in  possession  of  Confederate 
forces  Intercourse  and  contracts  between  inhabitants  thereof  were 
legal,  p.  603. 

War. —  Ordinarily  the  line  of  non-intercourse  is  boundary  line 
between  territories  of  contending  nations,  but  during  the  Rebellion, 
line  was  that  of  military  occupation  or  control  by  different  gov- 
ernments, and  not  that  of  State  lines,  p.  603. 

Distinguished  in  Brown  v.  Gardner,  4  Lea,  153,  154,  155,  holding 
sale  of  plantation  between  residents  of  Alabama  and  Tennessee 
during  war,  valid. 
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War. —  New  Orleans  firm,  which  sent  out  its  agent  to  purchase 
cotton  while  whole  State  was  in  possession  of  Confederates,  cannot 
recover  for  seizure  of  cotton  purchased  after  occupation  of  New 
Orleans  by  United  States  forces,  p.  604. 

17  Wall.  604-609,  21  L.  721.  UNITED  STATES  v.  BOUTWELL. 

Mandamus. —  Office  of  the  writ  is  to  compel  performance  of  a 
duty  resting  upon  person  to  whom  writ  is  sent,  p.  607. 

Cited  with  approval  in  Commissioners  v.  Sellew,  99  U.  S.  626,  25 
L.  335,  holding  writ  against  county,  served  on  clerk  of  board,  suffi- 
cient; Warner  Val.  Stock  Co.  v.  Smith,  165  U.  S.  32,  41  L.  623,  17 
S.  Ct  227,  holding  suit  to  quiet  title  against  secretary  of  interior 
and  land  commissioner  abates  by  former's  resignation;  United 
States  V.  Butterworth,  169  U.  S.  602,  42  L.  878,  18  S.  Ct  441,  hold- 
ing suit  for  mandamus  against  commissioner  of  patents  abates  by 
his  death. 

Mandamus  enforces  a  personal  obligation  and  does  not  reach 
the  office  held  by  party  to  whom  writ  is  directed,  p.  607. 

Cited  with  approval  in  Warner  VaL  Stock  Co.  v.  Smith,  165  U. 
S.  82,  41  L.  623,  17  S.  Ct  227,  holding  suit  to  quiet  title  against 
secretary  of  interior  and  land  commissioner  abates  by  former's  resig- 
nation; United  States  v.  Butterworth,  169  U.  S.  602,  42  L.  873,  18> 
S.  Ct  141,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death;  Board  of  Suprs.  v.  Thompson,  61  Fed. 
925,  22  U.  S.  App.  418,  granting  mandamus  against  supervisors  ta 
compel  levy  of  taxes  to  pay  judgment 

Distinguished  in  Commissioners  v.  Sellew,  99  U.  S.  626,  25  L.  835,. 
holding  writ  against  county,  served  on  clerk  of  board,  sufficient 

Mandamus  is  a  personal  action  resting  upon  fact  that  defendant 
has  neglected  or  refused  to  perform  a  personal  duty  due  the  re- 
lator, p.  607. 

Cited  with  approval  in  United  States  v.  Schurz,  102  U.  S.  408, 26  L. 
220,  granting  writ  to  compel  delivery  of  patent  by  land  office;  Warner 
VaL  Stock  Co.  v.  Smith,  165  U.  S.  32,  41  L.  623,  17  S.  Ct  227,  hold- 
ing suit  to  quiet  title  against  secretary  of  interior  and  land  commis- 
sioner abates  by  former's  resignation;  United  States  v.  Butter- 
worth, 169  U.  S.  602,  42  L.  873,  18  S.  Ct  141,  holding  suit  for  man- 
damus against  commissioner  of  patents  abates  by  his  death. 

Mandamus. —  Before  applying  for  a  writ  of  mandamus  a  de- 
mand must  be  made  on  defendant,  and  it  must  appear  that  he  re- 
fused to  comply,  either  in  direct  terms  or  by  conduct  from  which  a 
refusal  can  be  conclusively  inferred,  p.  607. 

Cited  with  ai^roval  in  Warner  VaL  Stock  Co.  v.  Smith,  166  U. 
S.  82,  41  L.  623,  17  S.  Ct  227,  holding  suit  to  quiet  titie  against 
secretary  of  interior  and  land  commissioner  abates  by  former's  reslg- 
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nation;  United  States  y.  Butterworth,  109  U.  S.  002,  42  L.  873,  18 
8.  Ct.  441,  holding  salt  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death;  Board  of  Suprs.  y.  Thompson,  61  Fed. 
025,  22  17.  S.  App.  418,  holding  objection  on  this  ground  cannot  be 
made  for  first  time  on  appeal;  Atty.-General  y.  Boston,  123  Mass. 
477,  gnnting  mandamus  against  council  of  city  authorized  to  run 
a  toll-ferry,  to  preyent  running  It  free;  dissenting  opinion  in  Ghu- 
masero  y.  Potts,  2  Mont.  2d3,  majority  granting  mandamus  against 
governor  to  compel  canyassing  of  yote  on  "  Capital "  law. 

TfandaTOUg. —  If  peremptory  mandamus  be  awarded,  costs  must 
fall  upon  defendant,  p.  607. 

Cited  with  approval  in  United  States  y.  Schurz,  102  U.  S.  408, 
26  L.  220,  applying  rule  in  granting  mandamus  to  compel  delivery 
of  patent  by  land  office;  Warner  Val.  Stock  Co.  y.  Smith,  166  U.  S. 
32,  41  L.  623.  17  S.  Ct  227,  holding  suit  to  quiet  title  against  sec- 
retary of  Interior  and  land  commissioner  abates  by  former's  resig- 
nation; United  States  y.  Butterworth,  169  U.  S.  602,  42  L.  878,  18 
8.  Ct  441,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death;  Trinidad,  etc..  Paying  Co.  y.  Robinson, 

52  Fed.  349,  holding,  in  actions  at  law.  Federal  courts  must  tax 
costs  against  losing  party. 

MandaTnus. —  On  death  or  retirement  from  office  of  original  de- 
fendant writ  must  abate.  In  absence  of  statutory  proyislon  to  the 
contrary,  and  a  successor  in  office  cannot  be  substituted,  p.  608. 

Cited  and  principle  applied  in  United  States  y.  Chandler,  122  U. 
&  643,  appx.,  United  States  y.  Lochren,  164  U.  S.  701,  United  States 
V.  Butterworth,  169  U.  S.  602,  604,  42  L.  873,  874,  18  S.  Ct  441, 
442,  Fox  y.  Trinidad  Water-Works,  7  Colo.  App.  405,  43  Pac.  1052, 
Attorney-General  y.  Mayor,  128  Mass.  312,  State  v.  Guthrie,  17 
Xeb.  116,  22  N.  W.  78,  Cantwell  y.  Williams,  35  S.  C.  603,  14  S.  B. 
550,  and  Bains  v.  Simpson,  50  Tex.  511,  all  applying  rule,  and  dis- 
misshig  suit;  W^amer  Val.  Stock  Co.  v.  Smith,  165  U.  S.  31,  41  L. 
623,  17  S.  Ct  227,  holding  suit  against  secretary  of  interior  and 
land  commissioner  to  quiet  title,  and  compel  issuance  of  patent, 
abates  on  resignation  of  former;  Lansing  v.  Hesing,  81  Fed.  242, 

53  U.  S.  App.  290,  dismissing  appeal  from  order  denying  injunction 
against  postmaster,  since  resigned;  dissenting  opinion  in  Robertson 
V.  State,  109  Ind.  100,  10  N.  E.  592,  majority  holding  claimant  to 
State  office  cannot  maintain  quo  warranto  under  Constitution; 
Boody  y.  W^atson,  64  N.  H.  194,  199,  9  AtL  819,  822,  granting  man- 
damus to  compel  town  council  to  assess  a  tax.  Cited,  arguendo^ 
in  Cunningham  y.  Macon,  etc.,  R.  R.,  109  U.  S.  453,  27  L.  994,  3  S. 
Ct  297,  holding  Federal  courts  have  no  Jurisdiction  of  suit  to  fore- 
close railroad  mortgage,  where  a  State  is  a  necessary  party;  Board 
of  Suprs.  y.  Thompson,  61  Fed.  925,  22  U.  S.  App.  418,  granting 
oiandamus  against  township  to  compel  levy  of  taxes  to  pay  Judg- 
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ment;  State  y.  King,  32  Fla.  420,  13  So.  892,  refusing  mandamus 
against  court  for  alleged  errors  in  dismissing  appeal;  State  y.  Port 
Royal,  etc.,  Ry.,  45  S.  C.  447,  23  S.  B.  377,  holding  State  statute  did 
not  abate  suits  against  railroad  or  forfeit  Its  charter;  Kuechler  y. 
Wright,  40  Tex.  679,  687,  refusing  mandamus  against  State  land 
commissioner  to  compel  issuance  of  patent  See  yaluable  note  Id 
98  Am.  Dec.  690. 

Distinguished  in  Thompson  y.  United  States,  103  U.  S.  485,  26 
L.  523,  holding  petition  for  mandamus  against  clerk  of  township 
does  not  abate  by  his  resignation;  State  y.  Warner,  55  Wis.  285, 
287,  13  N.  W.  260,  holding  writ  against  secretary  of  State  to  compel 
auditing  of  claim  does  not  abate.  See  State  y.  Ck>le,  25  Neb.  343,  41 
X.  W.  24G,  holding  officer's  supplemental  answer,  alleging  expiration 
of  his  term,  no  defense. 

Officers. —  A  successor  in  office  is  not  in  priylty  with  his  prede* 
cessor,  and  is  not  latter's  personal  representatlye,  p.  608. 

Cited  with  approyal  in  Warner  Val.  Stock  Co.  y.  Smith,  165  U. 
S.  32,  33,  41  L.  623,  17  S.  Ct  227,  holding  suit  to  quiet  title  against 
secretary  of  interior  and  land  commissioner  abates  by  former's  resig- 
nation; United  States  y.  Butterworth,  169  U.  S.  602,  42  L.  87:i,  18 
S.  Ct  441,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death. 

ICandamus. —  In  District  of  Columbia  the  writ  must  abate  when- 
eyer  performance  by  defendant,  of  the  personal  duty,  has  become 
impossible,  p.  608. 

Disapproyed  in  State  y.  New  Orleans,  35  La.  Ann.  68,  holding 
mandamus  proceedings  do  not  abate  by  retirement  of  public 
officers. 

Courts. —  In  cases  of  mandamus  Supreme  Court  has  no  original 
jurisdiction,  hence,  cannot  order  substitution  of  a  party  defendant^ 
p.  609. 

Approyed  in  United  States  y.  Butterworth,  169  U.  S.  602,  42  L. 
873,  18  S.  Ct  441,  holding  suit  for  mandamus  against  commissioner 
of  patents  abates  by  his  death. 

17  Wall.  610-624.  21  L.  731,  SAWYER  y.  HOAG. 

Bankruptcy. —  Assignee  is  representatlye  of  creditors,  as  well  as 
of  bankrupt,  and  may  set  aside  transactions  by  which  latter  would 
be  bound,  pp.  619,  620. 

Cited  with  approyal  in  Bradley  y.  Farwell,  1  Holmes,  445,  F.  O. 
1,779,  allowing  suit  by  assignee;  Foreman  y.  Bigelow,  4  Cliff.  547, 
F.  C.  4,934,  disallowing  suit  against  bona  fide  holders  of  stock  Is- 
sued as  "  paid-up; "  Winters  y.  Armstrong,  37  Fed.  521,  a  receiyer 
can  set  aside  a  fraudulent  disposition  of  trust  fund;  First  Nat  Bank 
f.  Pcarey,  69  Fed.  458,  so  creditors  may  set  aside  suit  by  which 
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the  coiporatloii  would  be  bonnd;  South  Bend,  etc..  Go.  t.  Pierre, 
etc.,  Ins.  Co.,  4  S.  Dak.  180,  56  N.  W.  100,  receiver,  not  judgment 
credit(»ti  of  cori>oration,  sue  for  concealed  assets.  See  note  in  100 
Am.  Dec.  553.  Cited  in  dissenting  opinion  in  Bepublic  Ins.  Co.  v. 
Swigert,  135  lU.  179,  25  N.  E.  689,  12  L.  B.  A.  337,  majority  holding 
that  Tecciver  has  only  the  rights  of  the  corporation;  arguendo,  in 
Bank  t.  Bossieu,  4  Hughes,  394,  8  Fed.  824,  to  show  the  large 
powers  of  assignee. 

GorpoTatlona. —  The  capital  stock,  especially  its  unpaid  subscrip- 
tions, Is  a  trust  fund  for  benefit  of  general  creditors,  p.  620. 

The  following  citing  cases  have  affirmed  and  variously  applied 
this  principle:  County  of  Morgan  y.  Allen,  103  U.  S.  508,  26  L.  502, 
holding  inyalld  a  surrender  of  county  bonds  given  for  subscription 
by  a  consent  judgment;  Scovill  v.  Thayer,  105  U.  S.  152,  154,  26  L. 
972,  973,  disallowing  payments  on  unauthorized  stock  to  be  set  off 
against  unpaid  subscription;  Bichardson  v.  Green,  133  U.  S.  43, 
33  L.  522,  10  S.  Ct  284,  disallowing  stockholder  advancing  money 
to  hold  bonds  as  collateral  for  his  debt  against  general  creditors; 
Fogg  V.  Blair,  139  U.  S.  125,  35  L.  106,  11  S.  Ct.  477,  collecting  cases, 
stock  cannot  be  issued  to  contractor  as  full-paid,  without  a  fair 
equivalent;  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  234,  11  8.  Ct  534, 
collecting  cases,  those  distributing  new  full-paid  stock  among  them- 
selves, are  liable  for  face  value  (affirming  S.  C,  41  Fed.  546,  547); 
Bradley  v.  Farwell,  1  Holmes,  442,  443,  F.  C.  1,779,  collecting  cases, 
a  partnership  to  which  a  director  belongs  cannot  be  secured  at 
expense  of  other  creditors;  Foreman  v.  Bigelow,  4  Cliff.  547,  F.  C. 
4.934,  reviewing  cases,  disallowing  suit  against  bona  fide  holder 
of  stock  issued  as  "full-paid;"  Corbett  v.  Woodward,  5  Sawy.  417, 
F.  C.  3,223,  collecting  cases,  Lippincott  v.  Shaw  Carriage  Co.,  25 
Fed.  586,  and  Consolidated,  etc.,  Co.  v.  Kansas  City,  etc.,  Co.,  45 
Fed.  14,  collecting  cases,  Williams  v.  Jones,  23  Mo.  App.  146,  all 
disallowing  dealings  by  director  to  his  own  advantage,  against 
creditor  and  stockholder;  In  re  Bachman,  2  Fed.  Cas.  312,  12 
Bank.  Beg.  227,  note  for  unpaid  subscription  is  a  debt  to  corpora- 
tion vrithln  by-law  disallowing  transfers  till  all  debts  are  paid; 
Glenn  v.  Abell,  39  Fed.  11,  unpaid  subscription  provable  against 
bankrupt  stockholder,  though  no  assessment  is  yet  made  under 
section  5067,  revised  statutes;  Baltimore,  etc.,  Tel.  Co.  v.  Interstate 
TeL  Co.,  54  Fed.  54,  8  U.  S.  App.  340,  a  corporation  owning  another 
and  selling  its  plants  leaves  it  insolvent,  holds  the  proceeds  as  a 
trust  fund  for  creditors;  Grant  v.  Bast,  etc.,  B.,  54  Fed.  575,  13  U. 
8.  App.  1,  collecting  cases,  and  Bruner  v.  Brown,  139  Ind.  603,  38 
N.  B.  319,  an  agreement  that  stock  Is  fully  paid  is  void,  but  it  may 
he  paid  in  property  if  valued  in  good  faith;  Chavent  v.  Schefer,  59 
Fed.  232,  unpaid  subscriptions  may  be  recovered  by  creditor  or  rep- 
resentative, if  not  by  corporation;  National  Bank  v.  Peavey,  64  Fed. 
917,  collecting  cases,  a  statute  making  a  stockholder  liable  for  un- 
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paid  subscription  giyes  no  new  rights;  First  Nat  Bank  v.  Peayey, 
€9  Fed.  457,  459,  this  is  independent  of  statute,  and  suit  in  equity 
to  enforce,  lies  in  Federal  court;  Hayden  v.  Thompson,  71  Fed.  63, 
36  U.  S.  App.  361,  diyidends  unlawfully  paid  out  of  capital  may 
be  recovered  by  creditors;  Rickerson,  etc,  CJo.  v.  Farrell,  etc.,  Co., 
75  Fed.  560,  43  U.  S.  App.  452,  a  sale  of  stock,  below  par,  to  In- 
crease capital,  and  not  to  restore  it,  makes  vendees  liable  for  face 
value  to  creditors;  New  Tork,  etc.,  Ins.  CJo.  v.  Beard,  80  Fed.  67, 
collecting  cases,  this  fund  and  the  statutory  liability  in  Kansas  may 
be  recovered  In  same  equitable  action;  Hamor  v.  Taylor,  etc.,  Ck>., 
84  Fed.  396,  collecting  cases,  a  corporation  cannot  reduce  the  fund 
representing  its  capital  stock  in  any  way  to  prejudice  of  creditors; 
Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  56  XT.  8.  App.  654, 
collecting  cases,  a  subscriber  is  liable  for  par  of  Increased  stock, 
irrespective  of  short  time  between  increase  and  possession  by  comp- 
troller; Wallace  v.  Hood,  89  Fed.  15,  21,  collecting  cases,  fraud  of 
bank,  diligence,  and  no  credit  given  since,  must  be  shown  to  escape 
liability;  Scott  v.  Latimer,  89  Fed.  852,  60  U.  S.  App.  737,  collecting 
cases,  a  stockholder  of  Insolvent  national  bank  cannot  be  released 
from  assessment  of  comptroller;  Jones  v.  Arkansas,  etc.,  Co.,  38 
Ark.  25,  purchase  of  assets  by  director  is  voidable;  Melvin  v.  Lamar 
Ins.  Co.,  80  111.  459,  22  Am.  Rep.  208,  collecting  cases,  a  subscriber 
cannot  be  allowed  the  option  of  withdrawing;  Union,  etc.,  Ins.  Co. 
▼.  Frear,  etc.,  Co.,  97  IlL  549,  37  Am.  Rep.  136,  disallowing  an  agree- 
ment for  no  assessments  against  creditors  without  notice;  Patterson 
V.  Lyude,  112  111.  203,  205,  and  Lane's  Appeal,  105  Pa.  St.  60,  equity 
takes  the  trust  and  administers  it,  adjusting  the  equities  among 
shareholders;  Coffin  v.  Ransdell,  110  Ind.  421,  11  N.  B.  22,  collecting 
cases,  unpaid  subscription  cannot  be  recovered  where  stockholder 
pays  in  overvalued  property  without  first  setting  aside  sale  for 
fraud;  Indiana,  etc.,  Mfg.  Co.  v.  McGiU,  15  Ind.  App.  9,  43  N.  E. 
466,  the  officers  are  not  allowed  to  absorb  the  assets  In  claims; 
Boulton  Co.  V.  Mills,  78  Iowa,  465,  43  N.  W.  292,  5  L.  R.  A.  651,  and 
n.,  stockholder  is  liable  for  par  value;  Peninsular,  etc.,  Bank  v. 
Black,  etc.,  Polish  Co.,  105  Mich.  538,  539,  63  N.  W.  515,  collecting 
cases,  stock  given  for  influence  used  in  favor  of  goods,  must  be 
paid  in  full  to  creditors;  Farnsworth  v.  Bobbins,  36  Minn.  372,  31 
N.  W.  350,  collecting  cases,  a  by-law  providing  that  stock  be  bought 
in,  does  not  release  holder  against  creditor;  Hospes  v.  Northwestern, 
etc.,  Co.,  48  Minn.  194,  31  Am.  St  Rep.  643,  50  N.  W.  1120,  15  L. 
R.  A.  473,  the  doctrine  applies  to  all  assets,  as  well  as  unpaid  sub- 
scriptions; Skrainka  v.  Allen,  76  Mo.  387,  stockholder  is  liable  for 
sharos  he  had  at  time  execution  is  had  against  corporation;  Eppright 
V.  Nickerson,  78  Mo.  490,  an  insolvent  corporation  may  include 
unpaid  subscription  in  its  assignment  to  creditors;  Heman  v.  Brit- 
ton,  88  Mo.  555,  bonds  to  secure  sureties  of  insurance  company,  dis- 
tributed to  stockholders,  are  a  trust  fund  for  creditors;  Van  Cleve 
V.  Berkey.  143  Mo.  122.  123,  44  S.  W.  745,  746,  42  L.  R.  A.  599,  and 
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iL,  collecting  cases,  stock  glyen  for  overraliied  proverty,  a  purchaser 
from  first  holder  Is  liable  for  full  yalue  of  stock;  National  Trust 
Co.  y.  Miller,  33  N.  J.  Eq.  163,  collecting  cases,  any  but  bona  fide 
creditors  and  purchasers  take  fund  charged  with  trust;  Wetherbee 
y.  Baker,  35  N.  J.  Eq.  506,  taking  stock  for  overvalued  property  are 
liable  for  par  value:  MarshaU  v.  KilUan,  99  N.  G.  506,  506,  6  Am. 
St  R^.  543,  545,  6  8.  E.  682,  683,  a  stockholder  cannot  be  released 
by  any  agreement  as  against  creditors;  Clayton  v.  Ore  Knob  Co., 
109  N.  C.  389,  14  S.  E.  38,  collecting  cases,  shares  must  be  paid  in 
full  in  money  or  property,  in  spite  of  agreement;  Hill  v.  Lumber 
Co.,  113  N.  C.  176, 37  Am.  St  Rep.  622, 18  S.  E.  108,  21  L.  B.  A.  561, 
a  director  cannot  obtain  an  advantage  as  creditor  by  confessed 
Judgment;  Wilson  Cotton  Mills  v.  Randleman  Cotton  Mills,  115  N. 
G.  482,  20  S.  E.  772,  in  absence  of  statute,  each  holder  is  only  liable 
for  unpaid  subscription,  though  some  may  be  Insolvent;  Olney  v. 
Conanicut  Land  Co.,  16  B.  I.  599,  27  Am.  St  Rep.  768,  18  Atl.  182, 
5  L.  R.  A.  363,  directors  are  trustees  for  stockholders  and  creditors, 
and  cannot  secure  preferences;  Kelley  v.  Fletcher,  94  Tenn.  6,  28 
S.  W.  1100,  collecting  cases,  payment  may  be  made  in  property 
valued  in  good  faith;  Shields  v.  Clifton,  etc.,  Co.,  94  Tenn.  154,  156, 
45  Am.  St  Rep.  719, 720,  28  S.  W.  675,  676,  26  L.  R.  A.  519. 520,  collect- 
ing cases,  and  Jones  v.  Whitworth,  94  Tenn.  609,  30  S.  W.  738,  both 
holding  creditors  before  or  after  subscriptions  may  recover  those  un- 
paid, under  Tennessee  statute;  National  Bank  v.  Texas  Investment 
Co.,  74  Tex.  436, 12  S.  W.  104,  assets  transferred,  leaving  it  insolvent, 
are  t& ken,  subject  to  lien  of  creditors;  Lyons,  etc.,  Co.  v.  Perry,  etc., 
Co.,  86  Tex.  161, 163. 24  S.  W.  22. 23, 22  L.  R.  A.  814. 815,  and  n.,  Insolvent 
corporation  cannot  prefer  creditors;  Clay  Co.  v.  Harvey,  9  Utah, 
510.  35  Pac.  510.  party  liable  for  unpaid  subscription  in  spite  of  in- 
formalities in  organization;  Noble  Mercantile  Co.  v.  Mt  Pleasant, 
etc..  Co.,  12  Utah,  232,  42  Pac.  872,  insolvent  corporation  cannot 
prefer  directors  and  those  creditors  who  could  hold  directors  as 
iDdorsers  for  corporation;  Thoreson  v.  State  Board,  —  Utah,  — , 
57  Pac.  174,  limitation  does  not  begin  to  run  against  a  demand  note 
for  unpaid  subscription  until  call  is  made;  Hardy  v.  Norfolk  Mfg. 
Co.,  80  Va.  416,  stockholder  paying  debt  of  corporation  assigned  to 
him  cannot  revive  it  by  assigning  to  third  person;  Lewis  v.  Glenn, 
84  Va.  982,  6  S.  E.  884,  unpaid  subscription  included  in  a  deed  of 
assignment  to  creditors,  and  trustee  may  sue  therefor;  Burch  v. 
Taylor,  1  Wash.  247,  24  Pac.  438,  proceeding  by  creditor  must  be 
in  equity;  Lamb  v.  Laughlin,  25  W.  Va.  310,  314,  reviewing  cases, 
nothing  decided;  Lamb  v.  Pannell,  28  W.  Va.  667,  668,  suit  against 
director  for  corporate  assets,  he  cannot  set  off  deposits,  except  as 
he  is  entitled  to  dividends  therefrom;  Pyles  v.  Furniture  Co.,  30 
W.  Va.  136,  2  S.  E.  917,  an  insolvent  corporation  may  prefer  cred- 
itors; Hulings  V.  Hulings  Lumber  Co.,  38  W.  Va.  374,  18  S.  E.  629, 
preference  in  favor  of  creditors  who  are  directors,  set  aside,  unless 
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clearly  shown  free  from  fraud,  and  fair  and  reasonable  under  dr- 
cumbtances;  Goetz  v.  Knie,  103  Wis.  370,  79  N.  W.  402,  unpaid  sub- 
scriptions may  be  enforced,  if  assets  are  insufficient  for  creditors. 

Cited  also  in  notes  in  6  Dill.  87,  F.  O.  7,393,  collecting  cases;  note 
in  99  Am.  Dec.  837,  99  Am.  Dec.  764,  100  Am.  Dec.  555;  extensive 
note  in  3  Am.  St  Bep.  808,  57  Am.  St.  Rep.  66,  81.  Cited  in  dis- 
senting opinion  in  Scott  y.  Latimer,  89  Fed.  858,  60  XT.  S.  App.  745, 
majority  holding  a  stockholder  could  not  escape  assessment  by 
agreement;  arguendo,  in  Patterson  y.  Lynde,  106  U.  S.  521,  27  L. 
266,  1  S.  Ct.  433,  creditors  of  a  corporation  cannot  recover  an  unpaid 
subscription  at  law  in  Oregon;  Cook,  etc..  Bank  ▼.  United  States, 
107  U.  S.  452,  27  L.  540,  2  S.  Ct  568,  the  priority  of  payments  al- 
lowed United  States  does  not  apply  against  insolvent  national  banks; 
Rocky  Ford,  etc.,  Co.  v.  Simpson,  5  Colo.  App.  33,  36  Pac.  639,  col- 
lecting cases,  a  corporation  is  a  trustee  for  the  shareholders;  obiter 
in  Hovey  v.  Home  Ins.  Co.,  12  Fed.  Cas.  604,  10  Bank.  Beg.  223,  and 
Conroy  v.  Dunlap,  104  Cal.  137,  37  Pac.  888. 

Distinguished,  but  expressly  affirmed,  in  Clark  v.  Bever,  139  U.  S. 
109,  110,  112,  35  L.  94,  95,  11  S.  Ct  473,  474,  holding  that  an  embar- 
rassed corporation  may  pay  a  debt  in  stock  at  its  real  value,  without 
subjecting  the  creditor  to  the  general  liability  of  stockholders,  to 
pay  at  face  value.  Distinguished  in  Dutcher  v.  Marine  Nat.  Bank, 
12  Blatchf.  436,  F.  C.  4,203,  disallowing  a  bill  by  assignee  of  a 
bankrupt  corporation  for  constitutional  liability  of  stockholders  for 
their  share  of  debts;  Bausman  v.  Denny,  73  Fed.  72,  a  stockholder 
allowing  corporation  to  use  his  notes  to  raise  money,  may  set  off 
ameunt  against  unpaid  subscription;  Corey  v.  Wadsworth,  118  Ala. 
509,  25  So.  511,  holding  insolvent  corporation  may  dispose  of  assets  to 
officer  in  payment  of  debt;  Hill  v.  Silvey,  81  Ga.  509,  510,  8  S.  B. 
811,  812,  3  L.  R.  A.  154,  the  full  amount  not  being  held  out  for 
creditors  to  rely  on,  the  subscribers  were  not  liable  therefor;  Ap- 
pleton  V.  Turnbull,  84  Me.  75,  24  Atl.  593,  a  stockholder  may  set  off 
a  bona  fide  claim  by  statute;  Fear  v.  Bartlett,  81  Md.  443,  32  Atl. 
323,  33  L.  R.  A.  724,  and  n.,  one  induced  to  subscribe  by  fraud,  who 
rescinds  before  insolvency,  is  not  liable  to  creditors;  Pettlbone  y. 
Toledo,  etc.,  R.  R.,  148  Mass.  414,  19  N.  E.  338,  1  L.  R.  A.  792,  and 
n.,  bondholders  agreeing  to  advance  money,  does  not  establish  a 
trust  for  creditors;  First  Nat  Bank  v.  Gustin,  etc.,  Co.,  42  Minn. 
333,  18  Am.  St  Rep.  515,  44  N.  W.  200,  6  L.  R.  A.  679,  and  n.,  stock- 
holder not  liable  for  a  creditor  with  notice  that  it  is  not  paid  up; 
Brskine  v.  Peck,  13  Mo.  App.  283,  collecting  cases,  one  who  sur- 
renders "full-paid"  stock  to  corporation,  which  then  issues  for 
value,  cannot  be  held  liable  by  subsequent  creditors,  though  he  paid 
nothing;  King  y.  Armstrong,  50  Ohio  St  235,  34  N.  E.  165,  the  debt 
of  an  insolvent  stockholder  may  be  set  off  against  his  pro  rata  share 
of  the  deposits;  Planters'  Bank  v.  Whittle,  78  Ya.  740,  rule  does  not 
apply  to  other  assets,  and  directors  may  be  preferred  if  bona  fide 
creditors. 
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Corporations. —  Corporate  officers  cannot,  by  agreement  with 
stockholder,  release  him  from  his  obligation  to  pay  up  his  stock 
subscription,  to  the  prejudice  of  its  creditors,  except  by  fair  and 
honest  dealing,  and  for  valauble  consideration,  though  such  agree- 
ment is  good  as  against  the  corporation,  p.  620. 

This  holding  has  been  affirmed  and  relied  upon  as  follows:  Upton 
T.  Tribllcock,  91  U.  S.  48,  23  L.  205,  collecting  cases,  unpaid  install- 
ments collectible,  though  stock  represented  as  unassessable;  County 
of  Morgan  v.  Allen,  103  U.  S.  508,  26  L.  502,  holding  Invalid,  surren- 
der of  subscription  bonds  to  county  by  consent  Judgment;  Fogg  v. 
Blair,  139  U.  S.  125,  35  L,  106,  11  S.  Ct.  477,  coUecting  cases,  rail- 
road cannot  issue  full-paid  stock  to  contractor  without  fair  equiva- 
lent; Handley  v.  Stutz,  139  U.  S.  427,  35  L.  234,  11  S.  Ct  534,  col- 
lecting cases,  those  gratuitously  distributing  new  full-paid  stock 
among  themselves  are  liable  for  face  value;  Camden  v.  Stuart,  144 
U.  8.  113,  36  L.  366,  12  S.  Ct  588,  obliging  stockholders  to  pay  up 
in  spite  of  simulated  payments  or  any  device  short  of  actual  pay- 
ment in  good  faith;  Potts  v.  Wallace,  146  U.  S.  703,  36  L.  1140,  13 
S.  Ct.  200,  holding  a  stockholder  not  exonerated  by  company  re- 
fusing payment  when  tendered;  Union  Nat  Bank  v.  Douglass,  1 
McCrary,  92,  F.  C.  14,375,  reviewing  cases,  holding  stockholders 
liable  to  creditors  for  bonds  distributed  In  proportion  to  their  paid-up 
stock;  Barcus  v.  Gates,  89  Fed.  789,  61  U.  S.  App.  610,  reviewing 
cases,  it  Is  not  fraudulent,  but  shareholder  may  be  called  to  pay  par; 
Scott  y.  Latimer,  89  Fed.  852,  60  U.  S.  App.  737,  a  stockholder  of  in- 
solvent national  bank  cannot  be  relieved  from  assessments  of  comp- 
troller by  agreement;  Gay  v.  Brlerfeld,  etc..  Iron  Co.,  94  Ala.  327, 
U  So.  363,  16  L.  B.  A.  574,  a  gift  of  bonds  with  stock,  and  a  col- 
lusive judgment  to  foreclose  mortgage  therewith,  set  aside  by  cred- 
itors; Melvin  v.  Lamar  Ins.  Co.,  80  111.  459,  22  Am.  Rep.  208,  collect- 
ing cases,  a  subscriber  cannot  be  allowed  the  option  of  withdrawing; 
Union,  etc.,  Ins.  Co.  v.  Frear,  etc.,  Co.,  97  111.  549,  37  Am.  Rep.  136, 
disallowing  an  agreement  for  non-assessability  against  creditors 
without  notice;  Coffin  v.  Ransdell,  110  Ind.  421, 11  N.  E.  22,  collecting 
cases,  unpaid  subscription  not  recoverable  from  one  paying  In  over- 
valued property,  unless  first  set  aside  for  fraud;  Osgood  v.  King, 
42  Iowa,  484,  officers  liable  for  fraud  if  they  issue  stock  full  paid 
for  overvalued  property;  Jackson  v.  Traer,  64  Iowa,  479,  52  Am. 
Rep.  455,  20  N.  W.  768,  debts  paid  in  stock  makes  creditor  liable 
for  paid-up  value;  Crawford  v.  Rohrer,  59  Md.  604,  no  simu- 
lated payment  will  defeat  creditors;  Skrainka  v.  Allen,  7  Mo.  App. 
440,  the  whole  transaction  must  be  looked  to;  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  512.  and  Kelly  v.  Clark,  21  Mont  327,  69  Am.  St.  Rep. 
682,  53  Pac.  966,  collecting  cases,  both  holding  one  accepting  stock 
Issued  for  overvalued  property  is  liable  for  difference  between 
actual  value  and  par;  Medler  v.  Hotel,  etc.,  Co.,  6  N.  Mex.  345,  28 
Pac  555,  holding  same,  but  that  overvaluation  must  be  intentional; 
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Henderson  v.  Turngren,  9  Utah,  440,  35  Pac.  497,  property  quit- 
claimed for  shares,  to  which  he  had  no  title,  malces  holder  liable  for 
par,  irrespective  of  fraudulent  Intent;  Marshall,  etc..  Go.  y.  Killian, 
99  N.  C.  510,  6  Am.  St  Rep.  546,  6  S.  E.  684,  paid-up  shares  of  an- 
other cannot  be  substituted  by  a  holder  for  what  he  subscribed; 
Kilbreath  v.  Gaylord,  34  Ohio  St.  309,  and  Crofoot  t.  Thatcher, 
19  Utah,  225,  57  Pac.  174,  both  holding  statute  of  limitations  does 
not  run  against  note  for  stock,  any  more  than  against  the  collection 
of  subscriptions;  Lane's  Appeal,  105  Pa.  St.  63,  51  Am.  Rep.  170, 
collecting  cases,  a  bill  In  equity  to  collect  unpaid  subscription  is 
proper  proceeding.  See  note  to  3  Am.  St  Rep.  818,  57  Am.  St 
Rep.  67.  Cited,  arguendo,  in  McKelvey  v.  Crockett,  18  Nev.  244, 
2  Pac.  388,  where  unpaid  subscription  is  not  called,  holder  is 
not  liable  at  law  as  garnishee  of  corporation;  Corbett  v.  Woodward, 
5  Sawy.  417.  F.  C.  3.223. 

Distinguished  in  Morrow  y.  Iron  Co.,  87  Tenn.  266,  267,  10  Am. 
St  Rep.  660,  661,  10  S.  W.  496,  3  L.  R.  A.  39,  giving  bonds  secured 
by  mortgage  to  stockholders  may  be  set  aside  by  corporation  itself; 
Planters*  Bank  v.  Whittle,  78  Va.  740,  rule  does  not  apply  to  other 
assets,  and  directors  may  be  preferred  if  bona  fide  creditors. 

CorporationB. —  Where  a  stockholder  gives  a  check  for  full  amount 
of  stock  subscription,  but  receives  the  corporation  check  In  return 
for  85  per  cent,  thereof,  "  as  a  loan,"  there  Is  no  valid  payment  of 
stock  as  to  creditors,  p.  621. 

Cited  with  approval  in  Jackson  v.  Traer,  64  Iowa,  479,  52  Am. 
Rep.  455,  20  N.  W.  768,  collecting  cases,  holding  debts  paid  in  stock 
makes  creditor  liable  for  paid-up  value. 

Bankruptcy. —  Section  13  of  bankrupt  act  of  1867  does  not  en- 
large doctrine  of  set-off,  or  warrant  it  in  cases  where  principles  of 
legal  or  equitable  set-off  did  not  previously  authorize  it,  p.  622. 

Cited  with  approval  in  Munger  v.  Albany,  etc..  Bank,  85  N.  Y. 
689,  disallowing  set-off,  not  existing  at  law  or  equity;  Stewart  v. 
Hopkins,  30  Ohio  St.  541,  money  given  to  creditor  to  be  applied  on 
mortgage  cannot  be  held  by  him  and  set  off  against  an  account 
against  insolvent;  Nashville  Trust  Co.  v.  Bank,  91  Tenn.  356,  18  8. 
W.  826,  15  L.  R.  A.  716,  and  n.,  a  bank  holding  notes  of  insolvent 
not  due,  may  apply  a  deposit  thereto  for  full  amount;  arguendo,  in 
Lloyd  V.  Turner,  5  Sawy.  464,  F.  C.  8.436,  Hovey  v.  Home  Ins.  Co., 
12  Fed.  Cas.  607,  10  Bank.  Reg.  223,  and  Conroy  v.  Dunlap,  104  CaL 
138,  37  Pac.  888,  all  allowing  a  claim  as  a  set-off,  bought  for  that 
purpose,  with  notice  of  insolvency. 

Distinguished  in  King  v.  Armstrong,  50  Ohio  St  235,  34  N.  E. 
165,  allowing  debt  of  insolvent  shareholder  to  be  set  off  against  his 
pro  rata  of  deposits. 

Bankruptcy. —  In  set-off.  under  bankrupt  act,  the  debts  must  be 
mutual,  and  must  be  in  same  right,  p.  622. 
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Cited  with  approval  In  Wilson  y.  Nat  Bank,  1  McCrary,  539,  3 
Fed.  392,  a  penalty  for  violation  of  Btatnte  not  set  off  against  nn- 
Becured  claim;  Gilchrist  v.  Helena,  etc.,  R.  IL,  49  Fed.  521,  collect- 
ing cases,  similar  to  cited  case;  Buchanan  v.  Meisser,  105  111.  643, 
collecting  cases,  a  stockholder  cannot  set  off  money  deposited 
against  unpaid  subscription;  Munger  v.  Albany,  etc..  Bank,  85  N. 
Y.  589,  one  having  deposit  in  a  bank  which  has  transferred  a  note 
of  his  to  another,  cannot  set  off  deposit  against  note;  Lamb  v.  Pan- 
nell,  28  W.  Ya.  668,  suit  to  recover  assets  from  director  of  insolvent 
bank,  he  cannot  set  off  deposits  except  dividends  due  him. 

Distinguished  in  King  v.  Armstrong,  50  Ohio  St  235,  34  N.  B.  165» 
aUowlng  debt  of  insolvent  stockholder  to  be  set  off  against  his  pro 
rata  of  deposits. 

Bankmptey  —  Corporations. —  A  stockholder  cannot  set  off  an 
ordinary  debt  of  the  insolvent  corporation  to  him  for  its  full  amount, 
against  his  unpaid  subscription,  p.  622. 

Cited  with  approval  and  followed  in  Scammon  v.  Kimball,  92  U. 
8.  366,  23  L.  485,  and  Jenkins  v.  Armour,  6  Biss.  313,  F.  C.  7,260, 
both  holding  amount  owed  by  insurance  company  on  policy  cannot 
be  set  off  against  stock  notes;  Scovlll  v.  Thayer,  105  U.  B.  152,  26 
L.  972,  disallowing  payment  on  unauthorized  stock  as  a  set-off; 
Handler  v.  Stutz,  139  U.  8.  437,  35  L.  238,  11  8.  Ct  537,  and  Oil- 
christ  T.  Helena,  etc.,  R.  R.,  49  Fed.  521,  collecting  cases,  both  sim- 
ilar to  cited  case;  Hobart  v.  Gould,  8  Fed.  59,  stockholder  of  an 
insolvent  national  bank  cannot  set  off  a  claim  against  assessment 
under  section  5151,  revised  statutes;  Bausman  v.  Kinnear,  79  Fed. 
174,  48  tJ.  8.  App.  316,  collecting  cases,  reversing  Bausman  v. 
Denny,  73  Fed.  72,  a  stockholder  cannot  set  off  debts  due  him  as  an 
accommodation  maker;  8heafe  v.  Larimer,  79  Fed.  924,  cannot  set  off 
a  claim  for  damages  for  misrepresenting  value  of  stock;  Wallace 
V.  Hood,  89  Fed.  21,  damages  for  fraud,  in  inducing  purchases, 
cannot  be  counterclaimed;  Buchanan  v.  Meirser,  105  111.  643,  Wil- 
Uams  V.  Traphagen,  38  N.  J.  Eq.  58,  and  Hall  v.  Paris,  59  N.  H.  73, 
collecting  cases,  all  holding  he  cannot  set  off  money  deposited; 
Thompson  v.  Meisser,  108  111.  363,  collecting  cases,  a  stockholder  can- 
not set  off  a  debt  due  him  against  his  statutory  liability;  McAvity  v. 
Lincoln,  etc.,  Co.,  82  Me.  511,  20  Atl.  83,  stockholder  cannot  set  off 
debt  due  him;  Lyon,  etc.,  Co.  v.  Perry,  etc.,  Co.,  86  Tex.  161,  24 
8.  W.  22,  22  L.  R.  A.  814,  and  n.,  an  insolvent  corporation  cannot 
prefer  creditors;  Lamb  v.  Laughlin,  25  W.  Va.  314,  reviewing  cases, 
nothhig  decided;  Lamb  v.  Pannell,  28  W.  Ya.  668,  suit  against  di- 
rector of  bank,  deposits  cannot  be  set  off,  except  as  dividends  are 
due  therefrom.  See  note  to  38  Am.  Rep.  384,  3  Am.  St  Rep.  826, 
47  Am.  St  Rep.  588.  Cited,  arguendo,  in  Cook,  etc..  Bank  v.  United 
States,  107  U.  8.  452,  27  L.  540,  2  8.  Ct  568,  the  United  States  can- 
not set  off  debts  due  it  against  the  deposited  bond  of  a  national 
bank;  Kennedy  v.  Savings  Institution,  36  La.  Ann.  12,  debtor  cannot 
set  off  claim  against  creditor  bought  with  notice  of  insolvency. 
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Distinguished  in  Welles  v.  Stout,  38  Fed.  808,  where  stockholder 
could  bring  an  independent  suit  against  receiver  for  full  amount. 
It  may  be  set  off  against  an  assessment;  Bausman  v.  Denny,  73 
Fed.  71,  reversed  in  Bausman  v.  Kinnear,  79  Fed.  174,  48  U.  S.  App. 
316,  a  stockholder  who  allows  corporation  to  raise  money  on  his 
notes,  may  set  off  amount  against  unpaid  subscription;  Conroy  v. 
Dunlap,  104  Gal.  138,  37  Pac.  888,  allowing  a  debtor  to  set  off  a  claim 
bought  for  the  purpose;  Indiana,  etc.,  Mfg.  v.  McGill,  15  Ind.  App.  9 
43  N.  E.  466,  a  note  for  unpaid  subscription,  being  assigned,  the 
stockholder  may  set  off  claim  against  the  insolvent  corporation  in 
the  suit  by  the  assignee;  Appleton  v.  TumbuU,  84  Me.  75,  24  Atl. 
593,  and  Jerman  v.  Benton,  79  Mo.  159,  both  allowing  set-off  by  State 
statutes;  King  v.  Armstrong,  50  Ohio  St.  235,  34  N.  E.  165,  allowing 
holder  to  be  set  off  against  his  pro  rata  of  the  deposits. 

CorporatioBB. —  Assets  of  an  insolvent  corporation  are  trust  fund 
belonging  in  equity  to  all  the  creditors,  and  cannot  be  appropriated 
by  anyone  to  his  exclusive  payment,  p.  622. 

Cited  with  approval  in  Richmond  v.  Irons,  121  U.  S.  45,  30  L.  870, 
7  S.  Gt.  795,  collecting  cases,  entertaining  a  bill  for  equal  division 
of  assets  among  creditors;  Handley  v.  Stutz,  137  U.  S.  369,  34  K 
708,  11  S.  Gt.  118,  collecting  cases,  a  bill  by  creditors  can  only  be 
brought  on  behalf  of  all;  Gilchrist  v.  Helena,  etc.,  R.  R.,  49  Fed. 

521,  disallowing  a  claim  set  off  against  unpaid  subscription;  Lyon, 
etc.,  Co.  V.  Perry,  etc.,  Co.,  86  Tex.  161,  24  S.  W.  22,  22  L.  R.  A. 
814,  and  n.,  insolvent  corporation  cannot  prefer  creditors;  Lamb 
V.  Laughlin,  25  W.  Va.  314,  reviewing  cases;  Lamb  v.  Panneil,  28 
W.  Va.  668,  deposits  cannot  be  set  off  against  assets  held  by  a  di- 
rector, except  as  to  dividends  due  therefrom;  arguendo,  in  Gompton 
T.  Jessup,  68  Fed.  299,  31  U.  S.  App.  486,  requiring  co-lienors  with 
claims  against  consolidated  corporation  to  join  in  suit  to  enforce 
lien  of  any  one;  Kennedy  v.  Savings  Institution,  36  La.  Ann.  12, 
debtor  cannot  set  off  claim  purchased  with  notice  of  insolvency. 
Cited  obiter  In  Conroy  v.  Dunlap,  104  Gal.  136,  37  Pac.  888. 

Distinguished  in  Appleton  v.  TumbuU,  84  Me.  75,  24  Atl.  593, 
stockholder  may  set  off  bona  fide  claims  by  statute;  King  t.  Arm 
strong,  50  Ohio  St.  235,  34  N.  E.  165,  allowing  debt  of  insolvent 
holder  to  be  set  off  against  his  pro  rata  of  the  deposits. 

Corporations. —  Transactions  between  corporation  and  stock- 
holder are  subjec.t  to  rigid  scrutiny,  as  against  third  persons,  and 
If  found  unfair,  or  intended  to  screen  stockholder  against  general 
creditor,  will  be  annulled,  in  so  far  as  they  would  inequitably  affect 
him,  p.  623. 

Cited  with  approval  in  Richardson  v.  Green,  133  U.  S.  43,  33  L 

522,  10  S.  Gt.  284,  disallowing  director  advancing  money  to  hold 
bonds  as  collateral  against  general  creditors;  Potts  v.  Wallace,  146 
U.  S.  703,  36  L.  1140,  13  S.  Gt  200,  holding  stockholder  not  excused 
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by  refusal  of  the  corporation  to  accept  payment  when  tendered; 
Morrison  y.  Price,  23  Fed.  221,  a  stockholder  may  not  defend 
against  unpaid  subscription  to  an  insolvent  corporation  because  in- 
duced by  fraud. 

Miscellaneous. —  Cited  incidentally  In  Bradley  y.  Farwell,  1 
Holmes,  440,  F.  G.  1,779,  United  States  t.  Elliott,  64  Fed.  34,  and 
Martin  y.  South  Salem  Ck>.,  94  Ya.  49,  26  S.  E.  597. 

17  WaU.  624-630,  21  L.  741,  KIBBE  v.  BENSON. 

Judgements. —  Equity  will  not  relieve  against  Judgment  at  law 
because  contrary  to  equity,  unless  defendant  was  ignorant  of  the 
fact  creating  such  equity,  pending  the  trial,  or  it  could  not  have 
been  received  as  a  defense,  p.  627. 

Approved  in  Pacific  R.  R.  v.  Missouri  Pacific  R.  R.,  2  McGrary, 
229,  12  Fed.  642,  refusing  to  set  aside  foreclosure  for  bad  faith  in 
defending  suit,  which  was  known  to  plaintiff. 

Judgments. —  If  party  could  have  defended  suit  at  law,  but  al- 
lowed judgment  to  go  by  his  own  neglect,  he  cannot  have  relief  in 
equity  for  a  matter  he  might  have  availed  himself  of  at  law,  p.  627. 

Approved  in  Goolsby  v.  St.  John,  25  Oratt  161,  refusing  reUef 
for  mistake  in  amount  of  one  item  of  judgment  at  law;  Nye  v. 
Sochor,  92  Wis.  43,  53  Am.  St.  Rep.  897,  65  N.  W.  856,  refusing 
relief  where  defendant  missed  train  and  made  no  defense,  and  sub- 
sequently forgot  to  take  appeal. 

Judgments. —  If  a  party  could  not  avail  himself  of  a  defense  in 
a  suit  at  law,  by  reason  of  fraud  or  accident,  equity  will  relieve 
against  the  judgment  at  law,  p.  628. 

Process. —  Where  statute  provides  substitute  service  "at  the 
dwelling-house  "  of  defendant,  this  means  nearness  of  place,  and  is 
not  satisfied  by  service  125  feet  distant  and  in  a  comer  of  the  yard, 
p.  629. 

Approved  in  Amy  v.  Watertown,  130  U.  S.  317,  32  L.  951,  9  S.  Gt. 
536,  collecting  authorities,  and  holding  statute  requiring  service  on 
mayor  in  suit  against  city,  peremptory;  Phoenix,  etc.,  Ins.  Go.  v. 
Wnlf,  9  Blss.  287,  1  Fed.  777,  holding  service  on  husband  in  building 
occupied  as  store  and  dwelling,  sufficient  against  wife;  Harris  v. 
State,  72  Miss.  963, 18  So.  387,  33  L.  R.  A.  90,  and  n.,  holding  meeting 
of  supervisors  in  building  100  feet  away  not  "at  the  court- 
bouse,"  as  required  by  statute;  State  v.  Old  Town  iBridge  Go.,  85 
Me.  28,  26  AU.  950,  arguendo;  Lonkey  v.  Keyes,  etc..  Mining  Go., 
21  Nev.  317,  31  Pac.  59,  17  L.  R.  A.  353,  holding  service  on  deputy 
secretary  insufficient  under  statute  requiring  service  on  secretary 
of  State,  in  suit  against  foreign  corporation. 
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Jadgmeiits. —  Equity  will  set  aside  a  default  judgment  in  eject- 
ment, where  service  was  insufficient  and  defendant  had  no  oppor- 
tunity to  defend  his  estate,  p.  630. 

Approved  in  Hauswirth  v.  Sullivan,  6  Mont  211,  9  Pac.  803,  col- 
lecting authorities,  and  setting  aside  judgment,  void  for  service  of 
process  on  Sunday. 

Distinguished  in  Goolsby  v.  St  John,  25  Gratt  161,  refusing  relief 
to  party  who  neglected  to  avail  himself  of  his  legal  remedies. 

17  Wall  630-639,  21  L,  717,  SMITHS  v.  SHOEMAKER. 

Ejectment — In  ejectment,  plaintiff  cannot  introduce  his  own 
declaration  or  that  of  those  under  whom  he  claims,  to  show  that 
defendant's  ancestor  entered  under  the  person  making  the  declara- 
tion; hence,  a  letter  written  by  plaintiff's  grantor  is  inadmissible, 
p.  636. 

Approved  in  Sullivan  v.  McMillan,  26  Fla.  585,  8  So.  459,  holding 
declarations  of  party  in  his  own  favor,  in  a  letter,  inadmissible  in 
action  on  contract 

Evidence. —  A  letter  is  not  admissible  as  part  of  res  gestae,  on  ac- 
count of  its  date,  without  proof  that  it  was  written  and  received, 
p.  637. 

Oited  with  approval  in  People  v.  Golbum,  105  Gal.  651,  38  Pac 
1106,  holding  unanswered  letter  in  defendant's  possession,  inadmis- 
sible in  prosecution  for  robbery;  Razor  v.  Razor,  149  111.  624,  36  N.  B. 
964,  holding  letter  to  wife,  inadmissible  to  prove  adultery;  Payne 
V.  Gommonwealth,  31  Gratt  859,  holding  letter,  which  defendant 
did  not  receive,  inadmissible  in  prosecution  for  running  lottery. 

Distinguished  in  Gluverlus  v.  Gommonwealth,  81  Ya.  814,  863, 
holding  letters  admissible  in  murder  case,  to  show  meeting  of  ac- 
cused and  deceased. 

Evidence. —  Date  of  an  instrument  is  prima  facie  true  only  when 
instrument  has  been  admitted  on  other  and  sufficient  ground,  and 
where  true  date  is  important  on  some  other  issue  than  admission 
of  the  instrument,  p.  637. 

Appeal  and  error. —  One  seeking  to  justify  in  appellate  court,  the 
admission  of  ex  parte  declarations  of  himself  or  his  vendor,  against 
his  adversary's  objection,  must  show  by  the  record  some  circum- 
stance to  obviate  the  soundness  of  the  objection,  p.  638. 

Appeal  and  error. —  Judgment  will  not  be  reversed  on  error  which 
worked  no  injury,  but  it  must  appear  beyond  doubt  that  the  error 
did  not,  and  could  not,  have  been  prejudicial,  p.  639. 

Gited  with  approval  in  Yicksburg,  etc.,  R.  R.  v.  O'Brien,  119  U. 
S.  103,  30  L.  300,  7  S.  Gt  120,  reversing  judgment  where  physician's 
depositions  as  to  plaintiff's  condition  was  improperly  admitted; 
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Ward  y.  Cochran,  150  U.  8.  610,  37  L.  1199,  14  S.  Ct  234,  reyersln^; 
Jnd^ent  In  ejectment  where  special  verdict  was  InsufBcient; 
Sanger  y.  Flow,  48  Fed.  157,  4  U.  S.  App.  32,  applying  rale  in  action 
to  set  aside  assignment  for  benefit  of  creditors;  Kansas  City,  etc., 
B.  B.  y.  Stoner,  51  Fed.  655,  10  U.  S.  App.  209,  refusing  to  reverse 
judgment  for  technical  errors  in  action  for  negligence;  National 
Masonic  Assn.  v.  Shryock»  73  Fed.  781,  36  U.  8.  App.  658,  reversing 
judgment  on  insurance  policy,  where  evidence  of  sobriety  was  im- 
properly admitted;  Magness  v.  State,  —  Ark.  — ^  50  S.  W.  557,  re- 
versing conviction  for  murder,  for  refusal  to  admit  evidence  to  im- 
peach witness;  Henry  v.  Colorado,  etc..  Water  Co.,  10  Colo.  App. 
23,  51  Pac.  93,  reversing  judgment  on  contract  for  erroneous  in- 
Btmctions  as  to  inferences  by  jury;  Smuggler,  etc.,  Mining  Co.  v. 
Broderick,  25  Colo.  18,  71  Am.  St  Rep.  108,  53  Pac.  170,  reversing 
judgment  for  damages  for  erroneous  admission  of  evidence  as  to 
aafety  of  mine;  Simmons  v.  Spratt,  26  Fla.  464,  8  So.  127,  9  L.  R.  A. 
347,  reversing  judgment  for  erroneous  admission  of  bill  of  excep- 
tions to  prove  testimony  of  witness  on  former  trial;  State  v.  Taylor, 
118  Mo.  162,  24  8.  W.  451,  reversing  conviction  for  rape,  for  er- 
roneous instruction  on  alibi;  Haugen  v.  Chicago,  etc.,  Ry.,  3  8.  Dak. 
406,  53  N.  W.  773,  applying  rule  in  action  against  railroad  for  neg- 
ligent fire;  dissenting  opinion  in  Cluverius  v.  Commonwealth,  81  Va. 
805,  majority  holding  letters  admissible  in  murder  case,  to  show 
meeting  of  accused  and  deceased. 

Appeal  and  error. —  Fact  that  an  error  worked  no  injury,  must 
be  80  clear  that  Supreme  Court  need  not  decide  on  preponderance 
of  evidence  that  verdict  was  right,  to  prevent  reversal,  p.  639. 

Approved  in  Kansas  City,  etc.,  R.  R.  v.  Stoner,  51  Fed.  655,  10 
TJ.  8.  App.  209,  refusing  to  reverse  for  technical  errors,  where  evi- 
dence of  negligence  is  clear. 

17  WaU.  639-648,  21  L.  661,  DANIEL  y.  WHARTHNBY. 

Estates. —  Rule  in  Shelley's  case  is  in  force  in  Delaware,  p.  641. 

Cited,  arguendo,  in  Rice  v.  Rice,  36  Fed.  861,  refusing  to  enforce 
vendor's  lien,  not  sanctioned  by  statute. 

Disapproved  in  Westcott  v.  Binford,  104  Iowa,  650,  65  Am.  St 
Bep.  533,  74  N.  W.  19,  holding  rule  not  in  force  in  Iowa. 

Bstataa. —  Where  person  takes  freehold  estate  under  a  deed,  or 
will,  or  other  writing,  and  In  same  instrument,  there  is  a  limitation 
by  way  of  remainder,  either  with  or  without  interposition  of  another 
estate,  to  his  heirs  in  fee  or  in  fee  tail,  ancestor  takes  whole  estate, 
P.Gi2. 

Approved  in  McArthur  v.  Allen,  16  Fed.  Cas.  1212,  and  Wescott 
T.  Binford,  104  Iowa,  648,  65  Am.  St  Rep.  532,  74  N.  W.  19,  both 
eonstming  wills  and  holding  this  rule  of  Shelley's  case  did  not 
tpply. 
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Wills. —  In  construing  wills,  where  qnestlon  of  application  of 
rule  in  Shelley's  case  arises,  testator's  intention  must  be  fully  car- 
ried out,  so  far  as  it  can  be  done  consistently  with  rules  of  law, 
p.  643. 

Approved  in  De  Vaughn  t.  Hutchinson,  165  IT.  8.  676,  41  L.  831, 
17  S.  Gt  464,  and  McArthur  y.  AUen,  15  Fed.  Gas.  1212,  both  con- 
struing wills  and  holding  Shelley's  rule  did  not  apply. 

Wills. —  If  testator  uses  technical  language,  bringing  a  case 
within  the  rule  in  Shelley's  case,  declaration  that  rule  shall  not  ap- 
ply, is  unavailing,  p.  643. 

Approved  in  Nichols  v.  Gladden,  117  N.  0.  501,  23  S.  B.  460,  con- 
struing will  and  applying  Shelley's  rule. 

Distinguished  in  De  Vaughn  v.  Hutchinson,  165  IT.  8.  576,  41  L. 
831,  17  S.  Gt  464,  Ridgeway  v.  Lanphear,  99  Ind.  255,  and  Wescott 
T.  Binf ord,  104  Iowa,  648,  65  Am.  St  Rep.  532,  74  N.  W.  19,  all  con- 
struing wills  and  holding  Shelley's  rule  did  not  apply. 

Wills. —  If  there  are  explanatory  expressions  in  a  will,  showing 
that  import  of  technical  language  used  is  contrary  to  intent  of 
testator,  latter  wiU  prevail,  p.  643. 

Approved  in  De  Vaughn  v.  Hutchinson,  165  IT.  S.  576,  41  Ij.  831, 
17  S.  Gt  464,  McArthur  v.  Allen,  15  Fed.  Gas.  1212,  Ridgeway  v. 
Lanphear,  99  Ind.  255,  and  Gonger  v.  Lowe,  124  Ind.  374,  24  N.  E. 
891,  9  L.  R.  A.  169,  and  n.,  all  construing  wills  and  holding  Shelley's 
rule  did  not  apply. 

Estates. —  Rule  in  Shelley's  case  is  one  of  property,  and  not  of 
construction,  p.  643. 

Approved  In  McArthur  v.  Allen,  15  Fed.  Gas.  1212,  and  Wescott 
V.  Binford,  104  Iowa,  648,  65  Am.  St  Rep.  532,  74  N.  W.  19,  both 
construing  wills,  and  holding  the  rule  In  Shelley's  case  did  not 
apply;  Nichols  v.  Gladden,  117  N.  G.  501,  23  S.  B.  460,  construing 
will,  and  applying  the  rule  in  Shelley's  case. 

Estates. —  The  word  'Mssue"  is  not  strictly  within  the  rule  tn 
Shelley's  case,  but  it  depends  upon  context  whether  it  will  give  an 
estate  tall  to  the  ancestor,  p.  643. 

Approved  in  Timanus  v.  Dugan,  46  Md.  417,  construing  win,  and 
holding  the  rule  in  Shelley's  case  did  not  apply. 

Wills. —  In  England,  every  doubt  is  resolved  in  favor  of  applica- 
tion of  rule  in  Shelley's  case,  to  a  devise;  here  tendency  should  be 
otherwise,  p.  646. 

Wills. —  A  devise  to  one  "during  his  natural  life,"  with  re- 
mainder to  his  issue,  creates  a  life  estate  in  the  first  taker  and  a 
contingent  remainder  to  his  children,  p.  647. 

Gited  with  approval  in  Green  v.  Green,  23  WalL  491,  23  L.  77, 
holding,  after  conveyance  of  property  in  trust,  by  husband  and 
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wife,  a  subsequent  pledge  is  void;  De  Vaughn  v.  Hutchinson,  165 
U.  S.  576,  577.  41  L.  831,  17  S.  Ct  464,  465,  Stonebraker  v.  Zol- 
llckoffer,  52  Md.  161,  Tlmanus  y.  Dugan,  46  Md.  421,  and  Crandell 
V.  Barker,  8  N.  Dak.  270,  78  N.  W.  351,  all  construing  wills  and  hold- 
ing Shelley's  rule  did  not  apply;  Craig  v.  Warner,  5  Mack.  467, 
60  Am.  Rep.  387,  applying  rule,  in  construing  will  See  note  in  20 
Am.  Dec  738. 

17  Wall.  648-651,  21  L.  774,  WALKER  v.  STATE  HARBOR  COM- 
MISSIONERS. 

Public  lands. —  Alcalde  grants  of  tide  lands  in  San  Francisco 
bay  were  not  confirmed  by  California  statute  of  1861,  so  as  to  in- 
clude lands  below  low- water  mark,  p.  650. 

Courts. —  Interpretation  of  State  statute  by  highest  State  cotlrt 
becomes  part  of  statute,  and  where  no  Federal  question  arises,  Su- 
preme Court  will  follow  those  adjudications,  especially  where  titles 
to  real  property  are  affected,  p.  651. 

Cited  and  principle  followed  in  Fairfield  y.  County  of  Gallatin, 
100  U.  S.  52,  25  Ii.  546,  collecting  authorities,  and  applying  rule  in 
construing  State  Constitution,  prohibiting  aid  of  municipalities  to 
ralkoads;  Meeks  y.  Vassault,  3  Sawy.  211,  F.  C.  9,303,  holding  ac- 
tion to  recoyer  land,  after  yoid  probate  sale,  must  be  brought  within 
three  years,  under  California  statute;  Hawes  y.  Contra  Costa  Water 
Co.,  5  Sawy.  289,  F.  C.  6,235,  applying  rule,  in  construing  statute 
regulating  water  companies;  Reclamation  District  y.  Hagar,  6  Sawy. 
570,  4  Fed.  369,  construing  statute,  providing  taxes  for  reclamation 
of  swamp  lands;  Moulton  y.  Chafee,  22  Fed.  28,  applying  rule,  in 
holding  deed  valid,  and  enforcing  sale  of  land;  New  Orleans  Water- 
Works  y.  Southern  Brewing  Co.,  36  Fed.  834,  applying  rule  in  de- 
termining water  rights;  Willis  y.  Board  of  Commrs.,  etc.,  86  Fed. 
873,  holding  county  liable  on  certificates  issued  under  unconstitu- 
tional  act  for  road  improvements;  Winona,  etc.,  R.  R.  v.  County 
of  Deuel,  3  Dak.  25,  12  N.  W.  569,  holding  charter  exemption  of 
railroad  lands  from  taxation,  valid,  following  construction  by  court 
of  another  State;  Van  Matre  v.  Sankey,  148  111.  552,  39  Am.  St.  Rep. 
201, 36  N.  B.  631,  23  L.  R.  Al.  670,  following  sister  State's  construction 
of  its  statute  regarding  adoption;  Perry  v.  Wheeler,  12  Bush,  552,  re- 
fusing to  follow  Federal  decision  on  State  statute,  and  construing 
church  contract  for  employment  of  rector;  Hunt  v.  Hunt,  72  N.  T. 
236,  28  Am.  Rep.  143,  holding  State  decisions,  construing  its  stat- 
utes binding  on  courts  of  other  States,  and  divorce  granted  on  sub- 
stituted service  of  process,  valid. 

17  WalL  661-655,  21  L.  719,  THE  STAR  OF  HOPE. 

Vegligenoe  and  due  care  are  relative  terms,  having  respect  to 
nature  of  duty  to  be  performed,  knowledge  communicated  to  party 
to  be  charged,  and  prevailing  usages  of  the  business,  p.  665. 
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Shipping. —  Under  circumstances  of  this  case,  held  cnlpable  neg- 
ligence in  master  to  stow  nnts  in  hold  of  vessel  on  voyage  from 
New  York  to  San  Francisco,  whereby  they  are  injured  by  sweat, 
p.  655. 

Cited  with  approval  in  The  Keystone,  31  Fed.  414,  416,  holding 
ship  liable  for  injury  by  sweating  to  flour,  negligently  stowed. 
See  notes  in  41  Am.  Dec.  2S5,  and  86  Am.  Dec.  501. 

Distinguished  in  The  Portuense,  35  Fed.  671,  holding  ship  not 
liable  for  sweating  of  nuts,  in  absence  of  negligence;  East  Tenn., 
etc.,  R.  R.  V.  Wright,  76  Ga.  536,  holding  steamship  company  not 
liable  for  damage  by  excepted  cause,  in  absence  of  negligence. 

Shipping. —  If  master  cannot  stow  goods  as  directed,  he  shonld 
give  notice  to  shippers,  In  order  to  avoid  liability  for  negligence, 
p.  655. 

Cited  in  The  Keystone,  31  Fed.  416,  holding  ship  liable  for  injury 
by  sweating  to  flour  negligently  stowed. 

17  Wall.  655-656,  21  L.  741,  MILLER  v.  JOSEPH. 

Appeal  and  error. —  Where  highest  State  court  refused  to  con- 
sider an  appeal  in  a  case  not  involving  amount  required  by  State 
Constitution,  a  writ  of  error  to  that  court  will  be  dismissed,  p.  656. 

See  note  in  91  Am.  Dec.  197. 

Appeal  and  error. —  Where  judgment  of  Intermediate  State  court 
is  final  and  highest  State  court  has  refused  an  appeal,  a  writ  of 
error  from  Supreme  Court,  if  allowable,  should  be  issued  to  former, 
p.  656. 

17  Wall,  657-665,  21  L.  745,  RAILROAD  CO.  v.  STOUT. 

Negligence. —  Rule  that  an  adult  cannot  recover  for  negligent  in- 
jury, unless  free  from  fault  himself,  does  not  apply  to  an  infant  of 
tender  years,  p.  660. 

Cited  and  principle  applied  in  Miles  v.  Receivers,  4  Hughes,  179, 
F.  C.  9,544,  and  Felton  v.  Aubrey,  74  Fed.  353,  43  U.  S.  App.  278, 
refusing  recovery  for  injury  to  child  jumping  on  moving  train; 
Illinois  Cent  R.  R.  v.  Jones,  95  Fed.  380,  381,  awarding  damages 
for  injury  to  boy  driving  across  tracks;  Phillips  v.  Michaels, 
11  Ind.  App.  677,  39  N,  B.  671,  awarding  damages  for  Injury 
to  young  girl,  working  in  laundry;  Westerfield  v.  Levis,  43 
La.  Ann.  69,  70,  9  So.  55,  56,  awarding  damages  for  death  of  child 
playing  with  iron  roller  left  in  street;  Thurber  v.  Harlem,  etc.,  R, 
R.,  60  N.  Y.  335,  336,  awarding  damages  for  injury  to  child  run 
over  by  street  car;  McAlpln  v.  Powell,  70  N.  Y.  134,  26  Am.  Rep. 
560,  refusing  recovery  for  injury  to  child  playing  on  defective  fire- 
escape;  Evanslch  v.  Gulf,  etc.,  R.  R.,  57  Tex.  128,  44  Am.  Rep.  587, 


125  Bailroad  Ck>.  y.  Stout  17  WaU.  657-<;65 

holding  railroad  liable  for  Injury  to  child,  while  playing  on  turn- 
table: Little  Rock,  etc.,  Ry.  v.  Barker,  33  Ark.  372,  sustaining  in- 
stmction  that  contributory  negligence  not  imputable  to  child  of 
llTe;  SL  Louis,  etc.,  R.  R.  v.  Christian,  8  Tex.  Civ.  App.  248,  2T  S. 
W.  933,  applying  rule  in  action  to  recover  for  injury  to  child  walk- 
ing on  raih^>ad  track.    See  note  in  49  Am.  St  Rep.  409. 

Vegligenoe. —  The  care  required  of  a  child  is  according  to  his 
maturity  and  capacity,  to  be  determined  by  circumstances  of  each 
case,  p.  660. 

Approved  and  principle  applied  in  Miles  v.  Receivers,  4  Hughes, 
179,  F.  C.  9,544,  and  Felton  v.  Aubrey,  74  Fed.  353,  43  U.  S.  App. 
278,  refusing  recovery  for  injury  to  child  jumping  on  moving  train; 
Illinois  Cent  R.  R.  v.  Jones,  95  Fed.  380,  381,  385,  awarding  dam- 
ages for  injury  to  boy,  driving  across  tracks;  Government  St  R. 
B.  V.  Hanlon,  53  Ala.  80,  holding  contributory  negligence,  no  defense, 
and  awarding  damages  for  injury;  Brlnkley  Car  Co.  v.  Cooper,  60 
Ark.  549,  46  Am.  St  Rep.  217,  31  S.  W.  155,  holding  Undowner  may 
be  liable  for  injury  to  child  by  falling  into  pool  of  hot  water; 
Pueblo  Electric  St  Ry.  v.  Sherman,  25  Colo.  120,  71  Am.  St  Rep. 
120,  53  Pac.  325,  refusing  recovery  for  injury  to  boy  alighting  from 
moving  car;  Weldon  v.  Philadelphia,  etc.,  R.  R.,  —  Del.  — ,  43  Atl. 
160,  holding  railroad  may  be  liable  for  injury  to  child,  at  path  cross- 
ing; Western,  etc.,  R.  R.  v.  Young,  81  Ga.  416,  12  Am.  St  Rep.  325, 
7  S.  E.  914,  Louisville,  etc.,  R.  R.  v.  Sears,  11  Ind.  App.  666,  38  N. 
E.  841,  Chicago,  etc.,  R.  R.  v.  Kennedy,  2  Kan.  App.  702,  43  Pac. 
«6,  Wright  V.  Detroit  etc.,  R.  R.,  77  Mich.  127,  43  N.  W.  766,  and 
Westbrook  v.  Mobile,  etc.,  R.  R.,  66  Miss.  568,  14  Am.  St  Rep.  589, 
6  So.  322,  all  holding  railroad  liable  for  injury  or  death  of  child  at 
crossing;  City  of  Pekin  v.  McMahon,  154  111.  149,  153,  45  Am.  St 
Bep.  117,  121,  39  N.  E.  486,  487,  27  L.  R.  A.  209,  210,  collecting  au- 
thorities, and  awarding  damages  for  death  of  child  in  unguarded 
pool;  Phillips  V.  Michaels,  11  Ind.  App.  677,  39  N.  E.  671,  awarding 
damages  for  injury  to  young  girl,  working  in  laundry;  Binford  v. 
Johnston.  82  Ind.  430.  42  Am.  Rep.  510,  holding  dealer,  selling  pistol 
and  cartridges  to  child,  liable  for  Its  death;  Bransom  v.  Labrot,  81 
Ky.  644,  50  Am.  Rep.  197,  awarding  damages  for  death  of  child 
playing  on  lumber  pile  in  unfenced  lot;  Westerfleld  v.  Levis,  43 
La.  Ann.  70,  9  So.  56,  awarding  damages  for  death  of  child  play- 
ing with  iron  roller  left  in  street;  Dowling  v.  Allen,  88  Mo.  299, 
applying  rule  in  action  for  Injury  to  boy  employed  in  factory; 
Bonoho  V.  Vulcan  Iron  Works,  7  Mo.  App.  450,  holding  defendant 
liable  for  injury  to  boy,  through  fall  of  sandbank,  where  it  had 
excavated;  Chicago,  etc.,  R.  R.  v.  Grablin,  38  Neb.  100,  56  N.  W. 
798,  awarding  damages  for  death  of  child  on  railroad  track;  Thurber 
V.  Harlem,  etc.,  R.  R.,  60  N.  Y.  .S35,  awarding  damages  for  Injury 
to  child  run  over  by  street  car;  McAlpin  v.  Powell,  70  N.  Y.  134,  26 
Am.  Rep.  560,  refusing  recovery  for  death  of  child  playing  on  de- 
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fective  tire-escape;  Kum  y.  City  of  Troy,  104  N.  T.  352,  58  Am.  Rep. 
611,  10  N.  B.  445,  holding  city  liable  for  death  of  child  playing 
around  obstruction  placed  on  sidewalk  by  third  party;  Murray  v. 
Richmond,  etc.,  R.  R.,  93  N.  C.  95,  refusing  recovery  for  Injury  to 
child  stealing  ride  on  engine;  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio 
St  289,  15  Am.  St  Rep.  597,  20  N.  E.  469,  3  L.  R.  A.  388,  and  n., 
awarding  damages  for  injury  to  boy  employed  in  mill;  Evansich 
V.  Gulf,  etc.,  R.  R.,  57  Tex.  128,  44  Am.  Rep.  587,  and  Houston,  etc., 
Ry.  V.  Simpson,  60  Tex.  106,  both  holding  railroad  liable  for  injury 
to  child  while  playing  on  turntable;  St.  Louis,  etc.,  R.  R.  v.  Chris- 
tian, 8  Tex.  Civ.  App.  248,  27  S.  W.  933,  applying  rule,  in  action 
to  recover  for  injury  to  child  walking  on  railroad  track;  H.  &  T. 
C.  R.  R.  V.  Boozer,  2  Posey,  455,  refusing  recovery  for  injury  to 
child  crossing  tracks  in  railroad  yards;  Norfolk,  etc.,  R.  R.  v.  Grose- 
close,  88  Va.  270,  29  Am.  St  Rep.  720,  13  S.  E.  455,  awarding  dam- 
ages for  death  of  child  run  over  by  backing  freight  train;  Townley 
V.  Chicago,  etc.,  R.  R.,  53  Wis.  636,  11  N.  W.  59,  reversing  non-suit 
in  action  for  injury  to  child  walking  on  railroad  track;  dissenting 
opinion  in  Krenzer  v.  Pittsburgh,  etc.,  R.  R.,  151  Ind.  600,  52  N.  B. 
222,  majority  refusing  recovery  to  child  injured  at  railroad  crossing 
through  his  own  negligence.  See  note  in  50  Am.  Dec.  264;  valuable 
note  in  55  Am.  Dec.  676,  57  Am.  Rep.  478,  and  49  Am.  St  Rep.  409. 

A  railroad  Is  not  bound  to  same  degree  of  care  towards  strangers 
unlawfully  upon  Its  premises  that  it  owes  to  its  passengers,  but  it 
is  liable  to  such  strangers  for  negligent  or  tortious  injuries,  p.  661. 

Cited  and  principle  followed  In  Union  Pacific  R.  R.  v.  McDonald, 
152  U.  S.  272,  38  L.  439,  14  S.  Ct.  623,  holding  railroad  liable 
for  Injury  to  boy  falling  in  hot  slack  alongside  track  (affirming 
S.  C,  42  Fed.  583,  reversing  S.  C,  35  Fed.  39);  Whitehouse  v. 
Grand  Trunk  Ry.,  2  Hask.  204,  F.  C.  17,565,  awarding  damages  for 
injury  to  person  riding  on  locomotive;  Pearce  v.  Humphreys,  34 
Fed.  284,  holding  railroad  liable  for  injury  to  truck  driver,  at  cross- 
ing of  private  way;  City  of  Pekin  v.  McMahon,  154  IlL  149,  154,  45 
Am.  St  Rep.  117,  122,  39  N.  E.  486,  487,  27  L.  R.  A.  209,  210,  col- 
lecting authorities,  and  awarding  damages  for  death  of  child  in  un- 
guarded pool;  Kansas  Cent.  R.  R.  v.  Fitzslmmons,  22  Kan.  691,  31 
Am.  Rep.  205,  Keefe  v.  Milwaukee,  etc.,  R.  R.,  21  Minn.  213,  18  Am. 
Rep.  397.  and  Koons  v.  St  Louis,  etc.,  R.  R.,  65  Mo.  595,  596,  all 
holding  railroad  liable  for  injury  to  child,  while  playing  on  turn- 
table; Kentucky  Central  R.  R.  v.  Gastineau,  83  Ky.  127,  applying 
rule  in  action  for  death  of  boy  uncoupling  cars;  Reary  v.  Louisville, 
etc.,  R.  R.,  40  La.  Ann.  35,  8  Am.  St  Rep.  499,  3  So.  392,  refusing 
recovery  for  injury  to  child  jumping  from  moving  train;  Snyder 
V.  Natchez,  etc.,  R.  R.,  42  La.  Ann.  311,  7  So.  685,  refusing  recovery 
for  death  of  person  wrongfully  riding  on  freight  elevator  car;  O'Con- 
nor v.  Illinois  Central  R.  R.,  44  La.  Ann.  346,  348,  10  So.  681.  refus- 
ing recovery  for  injury  to  child  playing  on  cars,  inside  inclosed 
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yirds;  PrederickB  v.  HUnois  Central  B.  B.,  46  La.  Ann.  1187.  15  So. 
415,  refusing  recovery  for  Injury  to  child  by  fall  through  open  cul- 
vert; Daniels  t.  New  York,  etc.,  R.  B.,  154  Mass.  352,  26  Am.  St 
Kep.  255,  28  N.  E.  284,  Twist  v.  Winona,  etc.,  R.  R.,  39  Minn.  166. 
168,  12  Am.  St.  Rep.  627,  629,  39  N.  W.  404,  405.  Frost  v.  Eastern 
R.  K.,  64  N.  H.  222,  10  Am.  St  Rep.  398,  9  AtL  791,  and  Delaware, 
etc.,  B.  R.  V.  Reich,  61  N.  J.  L.  638.  68  Am.  St  Rep.  728,  40  Atl.  683, 
41  L.  R.  A.  833,  reviewing  authorities,  Walsh  v.  Pitchburg,  etc.,  R. 
R,  145  N.  Y.  307.  45  Am.  St  Rep.  618,  39  N.  E.  1070.  27  L.  R.  A. 
726,  all  holding  railroad  not  liable  for  injury  to  child  while  playing 
on  turntable;  Battishlll  v.  Humphreys,  64  Mich.  511,  31  N.  W.  902, 
refusing  recovery  for  injury  to  young  child,  allowed  to  go  alone  on 
railroad  track;  Mackey  v.  Vicksburg.  64  Miss.  783,  2  So.  180,  award- 
ing damages  for  injury  to  child  by  falling  into  unguarded  excava- 
tion; Porter  v.  Anheuser-Busch  Brewery,  24  Mo.  App.  4,  refusing 
recovery  for  Injury  to  child  meddling  with  furnace  on  street;  Dan- 
beck  V.  New  Jersey  Traction  Co.,  57  N.  J.  L.  467,  31  Atl.  1040,  col- 
lecting authorities,  and  awarding  damages  for  injury  to  boy  thrown 
from  street  car  through  driver's  negligence;  O'Leary  v.  Brooks  Ele- 
vator CJo.,  7  N.  Dak.  560,  75  N.  W.  920,  41  L.  R.  A.  679,  refusing 
recovery  for  injury  to  boy  caught  in  shaft  of  grain  elevator;  Harri- 
man  v.  Railway  Co.,  45  Ohio  St  29,  4  Am.  St  Rep.  517.  12  N.  E. 
458,  awarding  damages  for  injury  to  child  through  explosion  of 
signal-torpedo  left  on  track;  Arnold  v.  Pennsylvania  R.  R.,  115  Pa. 
St  140,  2  Am.  St  Rep.  545,  8  Atl.  215,  reversing  non-suit  in  action 
by  passenger  expelled  from  train;  Missouri,  etc.,  R.  R.  v.  Edwards, 
90  Tex.  70,  36  S.  W.  432,  32  L.  R.  A.  827,  refusing  recovery  for  in- 
jury to  child  playing  on  pile  of  bridge  ties  in  railroad  yard;  Hous- 
ton, etc.,  Ry.  V.  Grlgsby,  13  Tex.  Civ.  App.  641,  36  S.  W.  815,  up- 
holding instruction  that  railroad  must  use  reasonable  care  in  eject* 
ing  a  trespasser  from  its  train.    See  note  in  68  Am.  Dec  421,  and 
50  Am.  Rep.  26. 

Railroads. —  If,  from  the  evidence,  jury  could  justly  infer  neg- 
ligence of  the  ndlroad,  with  regard  to  a  turntable,  a  verdict  award- 
ing damages  for  injury  to  a  child,  will  not  be  disturbed,  p.  661. 

Cited  with  approval  ki  Union  Pacific  Ry.  v.  McDonald.  152  IT. 
S.  275,  38  L.  440.  14  S.  Ct  624,  holding  ralbroad  liable  for  injury 
to  boy  falling  into  hot  slack  alongside  track  (affirming  S.  C,  42  Fed. 
583,  reversing  S.  C,  35  Fed.  39);  Fink  v.  Missouri  Furnace  Co.,  10 
Mo.  App.  68,  applying  rule  to  verdict,  awarding  damages  for  death 
of  child  in  unguarded  sandpit 

Trial — In  cases  where  existence  of  undisputed  facts  comes  in 
question,  rather  than  where  deductions  or  Inferences  are  to  be 
niade,  effect  of  them  Is  for  judgment  of  court,  p.  663. 

Cited  with  approval  in  Ross  v.  Texas,  etc.,  Ry..  44  Fed.  44,  45, 
holding  railroad  liable  for  death  of  child;  Louisville,  etc.,  R.  R.  v. 
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Eaklns,  —  Ky.  — ,  45  S.  W.  530,  holding  railroad  may  be  liable  for 
death  of  passenger,  alighting  from  train,  not  stopping  long  enough 
at  station;  Steele  v.  Northern  Pacific  Ry.,  —  Wash.  — ,  57  Pac.  823, 
awarding  damages  for  injury  to  boy  at  railroad  crossing. 

Trial. —  In  some  cases,  the  necessary  inference  from  the  proof  Is 
so  certain  that  it  may  be  ruled  as  a  question  of  law,  p.  663. 

Cited  and  principle  applied  In  White  v.  Colorado  Cent  R.  R.,  5 
DIU.  436,  3  McCrary,  567,  F.  C.  17,543,  holding  storing  of  powder 
with  other  goods  in  warehouse,  negligence,  and  awarding  damages; 
Ross  y.  Texas,  etc.,  Ry.,  44  Fed.  45,  holding  railroad  liable  for  death 
of  child;  Amato  v.  Northern  Pac.  R.  R.,  46  Fed.  563,  holding  railroad 
liable  for  injury  to  laborer,  run  down  on  bridge;  City  Council,  etc. 
V.  Wright,  72  Ala.  421,  47  Am.  Rep.  422,  and  Denver  v.  Soloman,  2 
Colo.  App.  540,  31  Pac.  509,  awarding  damages  for  Injury  through 
defective  sidewalk;  Kansas  Pacific  R.  R.  v.  Twombly,  3  Colo.  129, 
holding  railroad  liable  for  death  of  person  at  crossing;  Farrell  y. 
Waterbury  Horse  R.  R.,  60  Conn.  249,  21  Atl.  677,  refusing  recovery 
for  Injury  to  workman  in  sewer  trench  under  track;  Ohio,  etc.,  R. 
R.  v.  Collam,  73  Ind.  269,  38  Am.  Rep.  135,  holding  raih*oad  liable 
for  injury  to  employee,  through  negligence  of  fireman  running  en- 
gine; Binford  v.  Johnston,  82  Ind.  433,  42  Am.  Rep.  513,  holding  sale 
of  cartridges  to  boy,  in  violation  of  statute,  negligence,  and  award- 
ing damages  for  death;  Mann  v.  Belt  R.  R.,  etc.,  128  Ind.  142,  26 
N.  E.  820,  applying  rule  to  contributory  negligence  and  refusing  re- 
covery for  injury  at  crossing;  Ostertag  v.  Pacific  R.  R.,  64  Mo.  425, 
refusing  recovery  for  death  of  boy,  sitting  on  trestle-work  under 
freight  car;  Walsh  v.  Fitchburg,  etc.,  R.  R.,  145  N.  Y.  307,  45  Am. 
St.  Rep.  618,  39  N.  E.  1070,  27  L.  R.  A.  726,  applying  rule,  and  hold- 
ing railroad  not  liable  for  injury  to  child  playing  on  turntable; 
South.,  etc.,  Mfg.  Co.  v.  Dakota,  etc.,  Ins.  Co.,  2  S.  Dak.  30,  48  N.  W. 
314,  applying  rule  in  action  on  insurance  policy;  Steele  v.  Northern 
Pacific  Ry.,  —  Wash.  — ,  57  Pac.  823,  awarding  damages  for  injury 
to  boy  at  railroad  crossing. 

Neglig^enoe. —  Where  different  inferences  might  reasonably  be 
drawn,  the  question  of  negligence  is  for  the  jury,  although  the  facts 
are  undisputed,  p.  664. 

Following  are  the  Federal  citing  cases,  applying  this  holding: 
Hayes  v.  Michigan  Central  R.  R.,  Ill  U.  S.  242,  28  L.  415,  4  S.  Ct 
375,  reversing  non-suit  in  action  against  railroad  for  injury  of  child; 
Leather  Mfrs.  Bank  v.  Morgan,  117  U.  S.  122,  29  L.  821,  6  S.  Ct  669, 
reversing  judgment  where  question  of  negligence  in  paying  raised 
checks  were  withdrawn  from  jury;  Washington,  etc.,  R.  R.  v.  Mc- 
Dade.  135  U.  S.  572,  34  L.  241,  10  S.  Ct.  1049,  applying  rule  to  con- 
tributory negligence,  and  affirming  award  of  damages  for  injuries; 
Richmond,  etc.,  R.  R.  v.  Powers,  149  U.  S.  45,  37  L.  643,  13  S.  Ct 
749,  collecting  authorities,  and  applying  rule  in  awarding  damages 
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for  death  of  passenger;  Whltehouse  y.  Grand  Trunk  By.,  2  Haak. 
197,  F.  G.  17,565,  awarding  damages  for  injury  to  person  riding  on 
locomotive;  United  States  v.  Babcock,  3  Dill.  680,  F.  C.  14,486,  re- 
fusing to  withdraw  case  from  Jury,  in  prosecution  for  conspiracy 
to  defraud  revenues;  RobostelU  v.  New  York,  etc..  R.  R.,  33  Fed. 
801,  Lusby  t.  Atchison,  etc.,  R.  R.,  41  Fed.  183,  and  Bronson  v. 
OaJces,  76  Fed.  738,  40  U.  S.  App.  413,  all  holding  railroad  liable  for 
death  or  injury  of  passenger;  Ross  v.  Texas,  etc.,  Ry.,  44  Fed.  45, 
46,  holding  railroad  liable  for  death  of  child;  Telander  y.  Sunlin, 
44  Fed.  568,  holding  master  liable  for  injury  to  servant  by  insuffi- 
cient borrowed  tackle;  O'Neill  v.  Chicago,  etc.,  R.  R.,  1  McCrary, 
507, 50  Fed.  190,  reversing  Judgment  for  partially  withdrawing  case 
from  Jury;  New  York,  etc..  Steamship  Co.  v.  Anderson,  50  Fed.  465, 
1 U.  S.  App.  176,  holding  company  liable  for  injury  to  sailor,  through 
negligence  of  winchman;  Illinois  Cent  R.  R,  v.  Foley,  53  Fed.  463, 
10  U.  S.  App.  537,  awarding  damages  for  death  of  drover,  falling 
off  bridge  at  station:  Gulf,  etc.,  R.  R.  v.  Ellis,  54  Fed.  483,  10  U.  S. 
App.  640,  Eddy  v.  Evans,  58  Fed.  151,  12  U.  S.  App.  697,  Williams 
v.  Northern  Pacific  R.  R.,  3  Dak.  176,  14  N.  W.  99,  and  Bates  v. 
Fremont,  etc.,  R.  R.,  4  S.  Dak.  400,  57  N.  W.  73,  all  holding  rail- 
roads liable  for  killing  stock  on  the  track;  New  Orleans,  etc.,  R.  R. 
y.  Thomas,  60  Fed.  382,  23  U.  S.  App.  37,  collecting  authorities,  and 
holding  railroad  liable  for  Injury  of  drover,  travelling  with  cattle; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  709,  13  U.  S.  App.  110,  hold- 
ing railroad  liable  for  Injury  to  brakeman  from  defective  couplings; 
Kansas  City,  etc.,  R.  R.  v.  Kirksey,  60  Fed.  1002,  22  U.  S.  App.  94, 
holding  railroad  liable  for  injury  to  switchman,  riding  on  front  of 
engine,  derailed  by  sand;  Western  Union  Tel.  Co.  v.  Thorn,  64  Fed. 
!292,  28  U.  S.  App.  123,  holding  company  liable  for  injury  to  boy 
by  contact  with  broken  wire,  crossed  with  electric-light  wire;  New 
Toris,  etc.,  R.  R.  v.  Blessing,  67  Fed.  280,  35  U.  S.  App.  208,  hold- 
ing raUroad  liable  for  killing  of  person  at  crossing;  Beatty  v.  Mu- 
tual, etc.,  Assn.,  75  Fed.  68,  44  U.  S.  App.  527,  holding  Jury  should 
determine  whether  policy  was  forfeited  by  delay  in  paying  assess- 
ment; Patton  V.  Southern  Ry.,  82  Fed.  984,  42  U.  S.  App.  567.  hold- 
ing railroad  liable  for  injury  to  conductor  of  freight  train  by  derail- 
ment; Chlcagb,  etc.,  R.  R.  v.  Healy,  86  Fed.  249,  57  U.  S.  App.  520, 
awarding  damages  for  death  of  freight  conductor  by  collapse  of 
defective  bridge;  Smith  v.  Pittsburgh,  etc.,  Ry.,  90  Fed.  789,  790, 
holding  railroad  liable  for  injury  to  child,  by  car  running  down  a 
grade  alone. 

The  State  court  cases  which  cite  and  rely  upon  the  syllabus  hold- 
ing are:  City  Council,  etc.  v.  Wright,  72  Ala.  421,  47  Am.  Rep.  422, 
awarding  damages  for  injury  through  defective  sidewalk;  John- 
son T.  Stewart,  62  Ark.  167,  34  S.  W.  890,  holding  street  railroad 
not  liable  for  killing  horse  Insecurely  fastened;  McKeever  v.  Market 
St  B.  R.,  59  Cal.  300,  holding  street  railroad  liable  for  death  of 
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wagon-driver  by  collision;  Kansas  Pac.  Ry.  v.  Twombly,  3  CJolo.  129, 
Pittsburgh,  etc.,  R.  R.  v.  Bennett,  9  Ind.  App.  114,  35  N.  B.  1041, 
Louisville,  etc.,  R.  R.  v.  Williams,  20  Ind.  App.  581,  51  N.  B.  130, 
Baltimore,  etc.,  R.  R.  v.  Walbom,  127  Ind.  149,  26  N.  B.  209,  Kansas 
Pac.  Ry.  V.  Pointer,  14  Kan.  54,  66,  Chicago,  etc.,  R.  R.  v.  Kennedy. 
2  Kan.  App.  702,  43  Pac.  805,  O'Connor  v.  Boston,  etc.,  R.  R.,  135 
Mass.  362,  Omaha,  etc.,  R.  R.  v.  O'Donnell,  22  Neb.  480,  35  N.  W. 
237,  Steele  v.  Northern  Pacific  Ry.,  —  Wash.  — ,  57  Pac.  823.  and 
KimbaU  v.  Friend,  95  Ya.  141,  27  S.  B.  904,  all  holding  railroads  liable 
for  death  or  injury  at  crossings;  Denver  v.  Soloman,  2  Colo.  App. 
541,  31  Pac.  510,  awarding  damages  for  injury  by  excavation  in 
sidewalk;  Pueblo  Blectric  St  R.  R.  v.  Sherman,  25  Colo.  120,  71  Am. 
St  Rep.  118,  53  Pac.  324,  refusing  recovery  for  injury  to  boy  alight- 
ing from  moving  car;  Farrell  v.  Waterbury  Horse  R.  R.,  60  Conn. 
249,  256,  21  Atl.  677,  679,  refusing  recovery  for  injury  to  workman 
in  sewer  trench  under  track;  Pekin  v.  McMahon,  154  111.  149.  45 
Am.  St  Rep.  117,  39  N.  B.  486,  27  L.  R.  A.  209,  collecting  authorities, 
and  awarding  damages  for  death  of  child  in  unguarded  pool;  Levey 
V.  Bigelow,  6  Ind.  App.  693,  34  N.  B.  133,  refusing  recovery  for  in- 
jury to  boy  working  on  printing  press;  Indiana  Pipe-Line,  etc..  Co. 
V.  Neusbaum,  21  Ind.  App.  369,  52  N.  B.  474,  holding  employer  liable 
for  injury  to  servant  by  falling  into  unguarded  well;  Ohio,  etc.,  R. 
R.  V.  Collarn,  73  Ind.  269,  38  Am.  Rep.  135,  holding  railroad  liable 
for  injury  to  employee,  through  negligence  of  fireman  running  en- 
gine; Udell  V.  Citizens'  Street  R.  R.,  152  Ind.  516,  71  Am.  St  Rep. 
353,  52  N.  B.  802,  refusing  recovery  for  injury  to  boy,  wrongfully 
clinging  to  side  of  car;  Kansas  Cent.  R.  R.  v.  Fitzsimmons,  22  Kan. 
692,  31  Am.  Rep.  206,  A.  &  N.  R.  R.  v.  Bailey,  11  Neb.  336,  9  N.  W. 
51,  Bvansich  v.  Gulf,  etc.,  R.  R.,  57  Tex.  129,  44  Am.  Rep.  588, 
Houston,  etc.,  R.  R.  v.  Simpson,  60  Tex.  106,  and  Ilwaco  Ry.,  etc. 
V.  Hedrick,  1  Wash.  452,  22  Am.  St  Rep.  174,  25  Pac.  337,  all  hold- 
ing railroads  liable  for  injury  to  children,  while  playing  on  turn- 
tables; Dolflnger  v.  Fishback,  12  Bush,  480,  applying  rule,  in  action 
for  damages  from  runaway  horse,  left  untied;  Louisville,  etc.,  R.  R. 
▼.  Bakins,  —  Ky.  — ,  45  S.  W.  530,  holding  railroad  may  be  liable 
for  death  of  passenger  alighting  from   train,  not  stopping  long 
enough  at  station;  Larrabee  v.  Sewall,  66  Me.  381,  awarding  dam- 
ages for  negligent  collision  of  vehicles  on  highway;  Nugent  v.  Bos- 
ton, etc.,  R.  R.,  80  Me.  70,  6  Am.  St  Rep.  153,  12  Atl.  798,  awarding 
damages  to  brakeman  injured  through  negligent  construction   of 
awning  on  station-house;  American,  etc.,  Bxpress  Co.  v.  Phillips,  29 
Mich.  520,  determining  freight  for  carrying  live  pigeons,  with  set-off 
for  negligence;  Craver  v.  Christian,  36  Minn.  418,  1  Am.  St  Rep. 
679,  31  N.  W.  460,  awarding  damages  for  injury  to  workman  in  flour 
mill;  Stendal  v.  Boyd,  67  Minn.  280,  69  N.  W.  899,  overruling  de- 
murrer to  complaint  to  recover  for  injury  to  child,  by  falling  into 
unguarded  excavation;  Fucbs  y.  St  Louis,  133  Mo.  199,  84  8.  W. 
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514,  34  L.  B.  A.  125,  awarding  damages  for  death  of  party,  through 
explosion  of  sewer;  Fink  y.  Missouri  Furnace  Co.,  10  Mo.  App.  71, 
awarding  damages  for  death  of  child  by  falling  into  unguarded 
sandpit;  Dunn  y.  Cass  Ayenue  Ry.,  21  Mo.  App.  200,  applying  rule 
in  action  for  injury  to  boy  run  over  by  street  car;  Lincoln  y.  Gil- 
Ulan,  18  Neb.  116,  24  N.  W.  444,  awarding  damages  for  injury  to 
party  by  horse  stumbling  on  defective  street;  Johnson  v.  Missouri 
Padfic  R.  R.,  18  Neb.  608,  26  N.  W.  349,  applying  rule,  in  action  to 
recover  for  death  of  railroad  section  hand;  City  of  Omaha  v.  Ayer, 
32  Neb.  387,  49  N.  W.  448,  awarding  damages  for  injury  by  driving 
into  obstruction  on  street;  Stephens  v.  Omaha,  etc.,  R.  R.,  41  Neb. 
174,  59  N.  W.  559,  refusing  recovery  for  injury  in  runaway  caused 
by  noise  of  railroad;  Solen  y.  Virginia,  etc.,  R.  R.,  13  Ney.  129, 
awarding  damages  for  injury  to  person  walking  on  track  in  city 
during  snow  storm;  Stark  v.  Lancaster,  57  N.  H.  94,  applying  rule,  in 
action  for  damages  resulting  from  defective  condition  of  highway; 
Moebus  y.  Becker,  46  N.  J.  L.  44,  refusing  recovery  for  injury  by 
accidental  discharge  of  defendant's  gun,  while  hunting;  Walsh  y. 
Oregon  Ry.,  etc.,  10  Or.  259,  reversing  non-suit  in  action  by  brake- 
man  for  injury  received  by  striking  water-tank  alongside  track; 
Peabody  v.  O.,  R.  &  N.  Co.,  21  Or.  136,  26  Pac.  1058,  12  L.  R.  A.  830, 
and  n.,  refusing  recovery  for  expulsion  from  train  of  passenger  not 
having  proper  ticket;  Knight  v.  Towles,  6  S.  Dak.  579,  62  N.  W. 
965,  applying  rule,  in  action  to  recover  for  negligent  brush  fire; 
Davis  y.  Utah  Southern  R.  R.,  3  Utah,  225,  2  Pac.  524,  applying 
rule,  in  action  for  damage  by  fire  communicated  from  locomotive; 
Cunningham  v.  Union  Pacific  Ry.,  4  Utah,  215,  7  Pac.  799,  and  Red- 
don  y.  Union  Pac.  Ry.,  5  Utah,  355,  15  Pac.  266,  collecting  author- 
ities, and  awarding  damages  for  injury  to  miner  by  fall  of  coal;  Car- 
rington  v.  Ficklln,  32  Gratt  677,  applying  rule,  in  action  on  bill  of 
exchange;  McQuillan  v.  Seattle,  10  Wash.  465,  45  Am.  St  Rep.  801, 
38  Pac.  1120,  and  Smith  v.  Spokane,  16  Wash.  408,  47  Pac.  889,  both 
holding  contributory  negligence  should  be  left  to  jury  in  action  to  re- 
cover for  Injury  caused  by  defective  sidewalk;  Baltimore,  etc.,  R. 
R.  y.  McKenzie,  81  Ya.  82,  holding  instruction  that  if  defendant 
knew  rock  was  dangerous,  failure  to  remove  it  was  negligence, 
proper;  Gerlty  v.  Haley,  29  W.  Va.  108,  11  S.  E.  905,  applying  rule 
in  action  for  injury  sustained  while  digging  in  soil;  Union  Pacific 
Ry.  y.  GiUand,  4  Wyo.  407,  34  Pac.  957,  collecting  authorities,  and 
applying  rule  in  action  against  railroad  for  damage  caused  by  fire. 
Cited  also  In  dissenting  opinion  in  Flnlayson  v.  Utlca  Mining, 
etc.,  Co.,  67  Fed.  521,  32  U.  S.  App.  143,  majority  holding  company 
not  liable  for  death  of  miner  by  fall  of  earth;  St.  Louis,  etc.,  R.  R. 
v.  Whittle,  74  Fed.  310,  40  U.  S.  App.  23,  majority  holding  railroad 
not  liable  for  train  backing  down  on  person  waiting  at  station,  on  a 
dark  night;  Myers  v.  Chicago,  etc.,  R.  R.,  95  Fed.  414,  majority  re- 
futing recovery  for  death  of  brakeman,  knocked  from  train  while 
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passing  under  bridge;  Kennedy  v.  Denver,  etc.,  Ry.,  10  Colo.  500, 
16  Pac.  214,  majority  refusing  recovery  for  Injury  of  person  walking 
on  track;  Grows  v.  Maine  Central  R.  R..  67  Me.  108,  majority  de- 
t^mining  contributory  negligence  as  matter  of  law,  and  refusing 
recovery  for  injury  at  crossing;  Lincoln  v.  Walker,  18  Neb.  275,  25 
N.  W.  76,  majority  awarding  damages  for  injury  to  person  falling 
Into  excavation  in  street;  Nicholas  v.  Peck,  —  R.  L  — ^,43  AtL 
1040,  majority  refusing  recovery  for  injury  caused  by  defective  side- 
walk; arguendo,  in  Clough  v.  Clough,  10  Colo.  App.  443,  51  Pac. 
517,  and  Talty  v.  City  of  Atlantic,  92  Iowa,  142,  143.  60  N.  W.  519, 
both  holding  city  not  liable  for  death  of  children  playing  in  sand- 
pit   See  note  in  31  Am.  Rep.  207,  and  36  Am.  St  Rep.  851. 

BiailroadB. —  A  child  six  years  old,  being  injured  while  playing 
on  a  turntable,  which  was  not  locked,  railroad  was  held  liable,  p. 
665. 

Cited  and  relied  upon  in  Union  Pacific  R.  R.  v.  McDonald,  152 
U.  S.  279,  38  L.  442,  14  S.  Ct  625,  holding  railroad  liable  for  injury 
to  boy  falling  into  hot  slack  alongside  track;  Clark  v.  Canadian  Pac. 
Ry.,  69  Fed.  545,  holding  railroad  liable  for  injury  to  person  at 
crossing;  Illinois  Cent.  R.  R.  v.  Jones,  95  Fed.  375,  awarding  dam- 
ages for  injury  to  boy  driving  across  tracks;  Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  303,  25  Am.  St  Rep.  189,  27  Pac.  667,  Kansas 
Cent  R.  R.  V.  Fitzsimmons,  22  Kan.  691,  31  Am.  Rep.  205,  and 
Bvansich  v.  Gulf,  etc.,  R.  R.,  57  Tex.  125,  all  applying  rule;  Hansen 
V.  Southern  Pacific  Co.,  105  Cal.  386,  38  Pac.  959,  awarding  damages 
to  child  whose  foot  was  caught  in  defective  cattle-guard  and  run 
over;  Pekin  v.  McMahon,  154  111.  149,  45  Am.  St  Rep.  117,  39  N.  E. 
486,  27  li.  R.  A.  209,  collecting  authorities,  and  awarding  damages 
for  death  of  child  in  unguarded  pool;  Bransom  v.  Labrot,  81  Ky. 
644,  50  Am.  Rep.  197,  awarding  damages  for  death  of  child  playing 
on  lumber  pile  in  unfenced  lot;  Powers  v.  Harlow,  53  Mich.  515,  51 
Am.  Rep.  160,  19  N.  W.  260,  awarding  damages  for  injury  to  boy 
playing  with  dynamite  left  unguarded;  Fink  v.  Missouri  Furnace 
Co.,  10  Mo.  App.  67,  awarding  damages  for  death  of  child  falling 
into  unguarded  sandpit;  Harriman  v.  Railroad  Co.,  45  Ohio  St  29. 
4  Am.  St  Rep.  517,  12  N.  B.  458,  awarding  damages  for  injury  to 
child  through  explosion  of  signal-torpedo,  left  on  track.  Cited,  ar- 
guendo, In  Crogan  v.  Schiele,  53  Conn.  206,  55  Am.  Rep.  99,  1  Atl. 
907,  holding  owner  of  building  liable  to  person  falling  into  excava- 
tion, running  around  it;  Indianapolis,  etc.,  R.  R.  v.  Pitzer,  109  Ind. 
183,  58  Am.  Rep.  389,  6  N.  E.  312,  holding  railroad  liable  for  death 
of  child  on  track;  Hansen  v.  State  Bank  Building  Co.,  100  Iowa, 
676,  69  N.  W.  1022,  refusing  recovery  for  injury  to  boy  wrongfully 
using  elevator;  Nelson  y.  Crescent  City  R.  R.,  49  La.  Ann.  501,  21 
So.  639,  awarding  damages  for  injury  to  child,  run  over  by  electric 
street  car;  Stucke  v.  Orleans  R.  R.,  50  La.  Ann.  205,  23  So.  354, 
awarding  damages  to  conductor,  negligently  injured  while  work- 
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lag  under  car;  Gay  v.  Essex  Elec.  St.  R.  R.,  159  Mass.  242,  38  Am. 
St  Rep.  419,  34  N.  E.  187,  21  L.  R.  A.  449.  and  Kaumeier  v.  City 
Electric  Ry.,  116  Mich.  310,  311,  312,  74  N.  W.  483,  40  L.  R.  A. 
387,  refusing  recovery  for  injury  to  child  playing  on  unguarded  car 
standing  on  street;  Missouri,  etc.,  R.  R.  v.  Dobbins,  —  Tex.  Civ. 
App.  — ,  40  S.  W.  863,  refusing  recovery  for  drowning  of  child  in 
trench  dug  alongside  track  (S.  C,  91  Tex.  63,  64,  66  Am.  St  Rep. 
8j9,  860,  41  S.  W.  63,  affirmed);  Clark  v.  Richmond,  83  Va.  859,  5 
Am.  St  Rep.  284,  5  S.  E.  371.  refusing  recovery  for  Injury  to  child 
by  falling  into  unguarded  excavation,  off  the  highway;  Klix  v.  Nie- 
man,  68  Wis.  276.  60  Am.  Rep.  857,  32  N.  W.  225,  refusing  recovery 
for  drowning  of  boy  while  playing  about  a  pond  In  an  unfenced 
lot;  Conroy  v.  Chicago,  etc.,  R.  R.,  96  Wis.  256,  70  N.  W.  490,  38 
L.  R.  A.  423,  refusing  recovery  for  Injury  by  oil  explosion,  to  pas- 
senger, who  left  the  train  to  watch  the  fire,  on  the  track.  See  note  in 
31  Am.  Rep.  206,  40  Am.  Rep.  668,  59  Am.  Rep.  24,  14  Am.  St  Rep. 
595,  and  32  Am.  St  Rep.  470;  exhaustive  note  in  36  Am.  St  Rep. 
835. 

Distinguished  in  Jefferson  v.  Birmingham  R.  R.,  116  Ala.  300,  67 
Am.  St.  Rep.  117,  22  So.  548,  38  L.  R.  A.  459.  Catlett  v.  Railway  Co., 
57  Ark.  465,  38  Am.  St  Rep.  255,  21  S.  W.  1062,  Bamez  v.  Hannibal, 
etc..  R.  R..  126  Mo.  385,  28  S.  W.  1071,  26  L.  R.  A.  851,  and  Bishop 
V.  Union  R.  R.,  14  R.  I.  319,  51  Am.  Rep.  389,  all  holding  street  and 
steam   railroads  not  liable  for  Injury  to  children   stealing  rides; 
Thomas  v.  Chicago,  etc.,  R.  R.,  93  Iowa,  257,  61  N.  W.  970,  revers- 
ing Judgment  awarding  damages  for  injury  to  child  playing  on  track; 
Chicago,  etc.,  R.  R.  v.  Bockoven,  53  Kan.  287,  36  Pac.  323,  refus- 
ing recovery  for  injury  to  child  playing  on  inside  gate  of  stock- 
yards; Mergenthaler  v.  Kirby,  79  Md.  186,  47  Am.  St.  Rep.  374,  28 
Atl.  1067,  refusing  recovery  for  injury  to  boy,  on  factory  grounds,  for 
purpose  of  stealing;  Witte  v.  Stifel,  126  Mo.  302,  47  Am.  St  Rep. 
671,  28  S.  W.  893,  refusing  recovery  for  injury  to  boy  playing  In 
nnfinlshed  building;  McAlpin  v.  Powell,  70  N.  T.  134,  26  Am.  Rep. 
560,  refusing  recovery  for  death  of  child  playing  on  defective  fire- 
escape;  O'Leary  v.  Brooks  Elevator  Co.,  7  N.  Dak.  560,  75  N.  W. 
920,  41  L.  R.  A.  679,  refusing  recovery  for  injury  to  boy  caught  in 
shaft  of  grain  elevator;  ^lissourl,  etc.,  R.  R.  v.  Edwards,  90  Tex. 
70,  36  S.  W.  432.  32  L.  R.  A.  827,  refusing  recovery  for  injury  to 
child  playing  in  railroad  yard  on  pile  of  bridge  ties;  Robinson  v. 
Oregon,  etc.,  R.  R.,  7  Utah,  496,  27  Pac.  600,  13  L.  R.  A.  767,  and  n., 
refusing  recovery  for  death  of  boy  while  playing  on  handcar,  left 
standing  on  track;  George  v.  Los  Angeles  Ry.,  126  Cal.  364,  58  Pac. 
822,  denying  recovery  by  boy  injured  by  street  car  left  standing  on 
track  and  set  in  motion  by  his  companions. 

Disapproved  in  Daniels  v.  New  York,  etc.,  R.  R.,  154  Mass.  351, 
353,  26  Am.  St  Rep.  254,  257,  28  N.  E.  284,  13  L.  R.  A.  249,  and  n., 
Frost  V.  Eastern  B.  B.,  64  N.  H.  222,  10  Am.  St  Rep.  398,  9  Atl.  791, 
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Tnress  v.  New  York,  etc.,  R.  R.,  61  N.  J.  L.  316,  40  AtL  614,  and  Dela- 
ware, etc.,  R.  R.  V.  Reich,  61  N.  J.  L.  638,  639,  643,  644,  68  Am.  St 
Rep.  728,  729,  732,  733,  40  Atl.  683,  685,  41  L.  R.  A.  833,  835,  review- 
ing authorities;  Walsh  v.  Fltchburg,  etc.,  R.  R.,  145  N.  Y.  307,  308, 
312,  45  Am.  St  Rep.  618,  619,  623,  39  N.  B.  1070.  1072,  27  L.  R.  A. 
726,  728,  all  holding  railroads  not  liable  for  injury  to  children  play- 
ing on  turntables,  although  unguarded  and  unlocked;  Ritz  v.  Wheel- 
ing, 45  W.  Va.  269,  270,  271,  31  S.  B.  996,  997.  43  L.  R.  A.  152,  153, 
refusing  recovery  for  death  of  child  drowned  in  reservoir. 

Miscellaneous. —  Cited  incidentally  In  Nugent  v.  Wann,  1  Mc- 
Crary,  443. 

17  Wall.  666-672,  21  L.  683.  THE  EMILY  SOUDBR. 

Shipping. —  Where  party  advanced  money  in  foreigrn  port,  for 
repair  of  vessel,  stipulation  for  5  per  cent,  commission  on  the  funds 
advanced,  and  5  per  cent  commission  for  attending  to  business  of 
vessel,  was  not  unreasonable,  p.  669. 

Maritime  liens. —  One  advancing  money  in  foreign  port,  for  in- 
cidental expenses  of  vessel,  as  well  as  for  repairs  and  supplies,  is 
entitled  to  lien  for  whole  amount,  p.  670. 

Cited  and  principle  followed  in  The  Glide,  167  U.  S.  610,  42  L. 
297,  17  S.  Ct  931,  collecting  authorities,  and  holding  enforcement 
of  maritime  lien,  created  by  State  statutes,  for  repairs,  etc.,  In  home 
port  is  exclusively  within  jurisdiction  of  United  States  courts; 
Porter  v.  The  Sea  Witch,  3  Woods,  76,  F.  C.  11,289,  holding  claim 
for  towage  has  a  lien  superior  to  claim  for  supplies  furnished  on 
previous  voyage;  Harney  v.  Wright,  5  Hughes,  485,  F.  C.  6.082a, 
enforcing  maritime  lien  against  innocent  purchaser  of  vessel,  for 
supplies  furnished  in  foreign  State;  The  Sarah  Harris,  7  Ben.  181, 
F.  C.  12,346,  applying  rule,  although  owners  were  present  when 
advances  were  made;  The  Tangier,  2  Low.  9,  F.  C.  13,744,  enforcing 
lien  arising  from  payment  of  custom-house  charges  and  wages  of 
crew;  The  George  T.  Kemp,  2  Low.  483,  484,  F.  C.  5,341,  enforcing 
lien  for  services  in  favor  of  stevedore;  The  Woodland,  14  Blatchf. 
503,  F.  C.  17,977,  holding  the  question  of  lien  on  British  vessel,  for 
repairs  in  Danish  port,  depends  on  English  law,  under  which  a  bot- 
tomry bond  is  necessary;  Roberts  v.  Bark  Windermere,  2  Fed.  727, 
enforcing  lien  for  services  in  removing  ballast  from  foreign  vessel; 
The  Canada,  7  Sawy.  178,  7  Fed.  123,  124,  enforcing  lien  for  steve- 
dore's services  on  ship  outside  her  home  State;  The  Guiding  Star, 
9  Fed.  525,  applying  rule,  in  distributing  proceeds  after  sale  of 
vessel;  The  Wivanhoe,  26  Fed.  928,  enforcing  lien  under  contract 
for  compressing  cargo  of  cotton  and  putting  it  on  board;  The  BUen 
Holgate,  30  Fed.  127,  applying  rule  to  advances  of  money  to  pay 
claims  of  materialmen;  The  Cumberland,  30  Fed.  453,  refusing  lien 
on  chartered  vessel  for  supplies,  where  materialman  had  knowledge 
of  the  charter,  but  allowing  lien  for  supplier!  furnished  before  such 
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knowledge;  The  Dora,  34  Fed.  347,  ranking  lien  of  ship's  foreign 
agents  for  ];>ayment  of  general  average,  arising  from  Jettison  of 
cargo  above  bottomry  bonds  (S.  C,  34  Fed.  349,  affirmed  and  rank- 
ing Uen  for  payment  of  mariner's  wages  above  bottomry  bonds); 
The  Gilbert  Knapp,  37  Fed.  213,  collecting  authorities,  and  refus- 
ing lien  for  stevedore's  services  in  home  port;  The  Aina,  40  Fed. 
270,  271,  applying  rule  to  cover  items  of  hospital  charges,  surveys, 
consulage,  custom-house  fees,  etc.;  Moore  v.  The  Bobilant,  42  Fed. 
165,  enforcing  lien  for  supplies  furnished  by  charterers;  The  Arctic, 
75  Fed.  602,  enforcing  lien  for  money  advanced  to  pay  mariner's 
wages  in  home  port;  The  Willamette  Valley,  76  Fed.  849,  holding 
judgment  of  State  court  and  execution,  creates  no  lien  on  surplus 
after  seizure  and  sale  of  vessel  by  Federal  court,  under  maritime 
liens. 

Distinguished  in  The  City  of  Salem,  12  Sawy.  471,  31  Fed.  617, 
holding  bank  has  no  lien  on  vessel,  where  owner  has  overdrawn 
his  account  in  paying  for  supplies;  The  Chilian,  58  Fed.  697,  hold- 
ing no  lien  on  vessel  for  custom-house  fees  advanced  by  brokers  for 
known  charterers. 

Xaritime  lien,  for  funds  advanced  to  a  vessel  in  a  foreign  port, 
is  not  displaced  by  acceptance  of  drafts  from  captain  on  owners, 
p.  670. 

Cited  with  approval  in  The  Sarah  Harris,  7  Ben.  181,  F.  O.  12,846, 
applying  rule,  although  owners  of  vessel  were  present  when  ad- 
vances were  made;  The  Sarah  J.  Weed,  2  Low.  556,  F.  O.  12,350i, 
applying  rule  and  enforcing  lien  for  repairs  and  supplies  furnished 
in  outside  State;  The  Woodland,  14  Blatchf.  503,  F.  O.  17,977,  hold- 
ing question  of  lien  on  British  vessel,  for  repairs  in  Danish  port,  de- 
pends on  English  law,  under  which  a  bottomry  bond  is  necessary; 
The  Napoleon,  7  Biss.  395,  F.  C.  10,011,  enforcing  lien  after  trans- 
fer of  note  given  for  payment  of  towage;  Southern  Bank  y.  The 
Alex.  McNeil,  22  Fed.  Cas.  821,  applying  rule  and  enforcing  lien,  al- 
though part  of  the  money  advanced  was  used  to  pay  overdue  sea- 
men's wages;  The  Ellen  Holgate,  30  Fed.  127,  enforcing  lien,  al- 
though bUl  of  sale,  absolute  on  its  face,  was  given  as  security; 
Moore  v.  The  Bobilant,  42  Fed.  165,  applying  rule,  and  enforcing 
Uen  for  supplies  furnished  by  charterers;  arguendo,  in  State  v.  Yoor- 
hies,  89  La.  Ann.  502,  4  Am.  St  Hep.  276,  2  So.  39,  holding  State 
court  has  jurisdiction  to  enforce  statutory  lien  against  vessel  for 
penalty  incurred  by  not  employing  a  pilot 

Distinguished  in  The  Nebraska,  69  Fed.  1013,  34  U.  S.  App.  119, 
holding  Uen  waived  by  accepting  notes  or  other  securities  extend- 
ing time  of  payment  beyond  tiiat  allowed  by  law  for  enforcement 
ot  hen. 

Payment — Law  will  presume,  in  absence  of  direct  evidence, 
that  a  bill  or  note  was  only  received  as  conditional  payment,  and 
not  In  discharge  and  satisfaction  of  sums  advanced,  p.  670« 
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l^ayments. —  In  absence  of  express  agreement  or  local  usage,  a 
promise  to  pay,  whether  in  form  of  notes  or  bills,  is  only  conditional 
payment,  p.  670. 

ICaritime  liens. —  Where  advances  are  made  to  captain  of  yessel 
in  foreign  port,  to  pay  for  repairs  or  incidental  expenses,  presump- 
tion of  law  is  that  they  are  made  upon  credit  of  vessel,  as  well  aa 
upon  that  of  her  owners,  p.  671. 

Approved  in  Roberts  v.  Bark  Windermere,  2  Fed.  727,  enforcing^ 
lien  for  services  in  removing  ballast  from  foreign  vessel;  The  Ck>m- 
fort,  25  Fed.  159,  enforcing  lien  for  repairs  made  in  New  York  on 
vessel  owned  by  non-resident;  Miller  v.  Palmer,  58  Md.  462,  en- 
forcing payment  of  bills  given  by  captain  of  vessel  for  advances 
made  for  repairs  and  supplies. 

Distinguished  in  The  Mary  Morgan,  28  Fed.  198,  reviewing  au- 
thorities, and  holding  no  lien  on  vessel  for  repairs  made  under  con- 
tract with  the  owner,  and  note  given. 

Maritime  liens. —  Presumption  that  advances  in  a  foreign  port 
were  made  on  credit  of  vessel  can  be  repelled  only  by  clear  and 
satisfactory  proof,  p.  671. 

Approved  in  The  Kate,  164  U.  S.  468,  41  L.  617,  17  S.  Ct  139, 
reviewing  authorities,  and  holding  no  lien  on  chartered  vessel  for 
coal  furnished  charterers;  Berwind  v.  Schultz,  25  Fed.  917,  holdlng^ 
no  lien  where  master  of  vessel  had  funds  to  pay  for  supplies,  which 
materialman  should  reasonably  have  known. 

Maritime  liens. —  Funds  furnished  to  a  captain  in  a  foreign  port 
for  repairs,  supplies  or  incidental  expenses  have  priority  as  a  lien 
upon  the  vessel  over  existing  mortgages,  p.  672. 

Cited  with  approval  in  The  J.  E.  Rumbell,  148  U.  S.  9.  37  L.  346^ 
13  S.  Ct.  499,  applying  rule  to  lien  given  by  State  statute  for  repairs 
and  supplies  furnished  at  home  port;  Whittaker  v.  The  J.  A.  Travis, 
29  Fed.  Cas.  1119,  applying  rule  to  lien  for  repairs  and  supplies 
furnished  at  home  port;  The  Guiding  Star,  9  Fed.  524,  applying- 
rule  in  distributing  proceeds  after  sale  of  vessel. 

Distinguished  in  The  Kate  Hinchman,  7  Biss.  240,  F.  O.  7,621, 
holding  duly  recorded  mortgage  on  vessel  payable  before  claims 
for  supplies  furnished  in  home  port. 

Admiralty. —  Where  advances  to  vessel  in  foreign  port  were  In 
gold,  and  drafts  given  by  captain  therefor  call  for  payment  in  gold. 
Admiralty  Court's  decree  for  payment  in  like  currency  is  proper^ 
p.  672. 

17  Wan.  672-680,  21  L.  698,  LIFE  INS.  CO.  v.  FRANCISCO. 

TTiTtrap*^**-—  Preliminary  proof  of  death  of  insured  being  received 
by  company  without  exception,  as  to  form  or  substance,  the  ques- 
tion of  sufficiency  is  properly  left  to  jury,  though  no  evidence  Is 
given  as  to  contents,  p.  678. 
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Limited  In  Crotty  v.  Union,  etc.,  Ins.  Co.,  144  U.  S.  626.  36  L.  569. 
12  8.  Gt  750,  that  company  make  no  obligation  to  answer  on  pre- 
liminary proof  does  not  prevent  it  challenging  truth  thereof. 

Insnrance. —  Where  preliminary  proof  to  company  shows  fact  of 
ioBnrance,  and  death,  sufficiency  thereof  is  not  matter  of  law  for 
the  court,  p.  679. 

Cited  in  Mutual  Life  v.  Stibbe,  46  Md.  314,  statement  by  plain- 
tiff in  preliminary  proof  is  not  conclusive  against  her,  but  must 
be  taken  with  other  evidence;  Gushman  v.  U.  S.  Ins.  Co.,  70  N.  T. 
80,  though  attending  physician  state  he  was  regular  physician,  the 
fact  may  be  shown  otherwise  by  plaintiff;  Schwarzbach  v.  Ohio 
Union,  25  W.  Va.  643,  644,  proof  of  policy,  death,  preliminary  proof 
without  objection   and  refusal  to  pay  makes  plaintiff's  case. 

Trials. —  The  rule  of  court  that  instructions  must  be  asked  for 
before  argument,  is  not  unreasonable,  and,  though  it  may  be  dis- 
regarded in  discretion  of  court,  neither  party  can  claim  to  do  so  as 
a  matter  of  right,  p.  679. 

Cited  in  Saint  Croix  CJo.  v.  Pennington,  2  Dak.  481,  11  N.  W.  504, 
to  point  that  rule  must  be  reasonable,  not  contrary  to  statute, 
and  that  it  cannot  be  dispensed  with  by  court;  Sterling  Go.  v. 
House,  25  W.  Ya.  96,  collecting  cases,  holding  a  refusal  to  depart 
will  only  be  reviewed  under  peculiar  circumstances. 

Insurance. —  In  response  to  questions  on  application  in  regard  to 
diseases,  substantial  truth  is  all  that  is  required,  and  slight  tem- 
porary ailments  may  be  ignored,  p.  680. 

Cited  with  approval  in  Manufacturers,  etc..  Indemnity  Co.  v. 
Dorgan,  58  Fed.  952,  956,  16  U.  S.  App.  290,  22  L.  R.  A.  624,  627, 
anemic  murmur  indicating  no  structural  defect  of  heart  is  not 
''bodily  or  mental  Infirmity;"  Schwartzbach  v.  Ohio  Union,  25  W. 
Va.  660,  collecting  cases,  whether  an  attack,  not  mentioned,  is  a 
"  disease  or  severe  sickness,"  is  for  jury.  See  note  in  3  Am.  St  Hep. 
635. 

Appendix,  17  Wall.  681-682. 

Referred  to  in  Stanley  v.  Schwalby,  162  U.  S.  280,  40  L.  969,  16 
8.Ct764. 
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18  Wall.  1-5,  21  L.  854,  ALLEN  y.  FERGUSON. 

Bankruptcy. —  Promise  to  reyiye  debt  discharged  must  be  clear, 
distinct  and  onequiyocal,  p.  3. 

Cited  and  applied  in  In  re  Merriman,  44  Conn.  500,  Reith  y.  LuU- 
mann,  11  Mo.  App.  256,  and  Bolton  y.  King,  105  Pa.  St.  81,  all 
holding  promises  in  question  sufficient;  ToUe  y.  Smith,  08  Ky.  466, 
33  S.  W.  411,  holding  words  '*  to  pay  as  soon  as  I  can  "  Insufficient; 
Chism  y.  Barnes,  —  Ky.  — ,  47  S.  W.  234,  ruling  similarly  where 
debt  barred  by  statute;  Bigelow  y.  Norris,  139  Mass.  14,  29  N.  B. 
61,  holding  words  "I  mean  right"  insufficient;  Lawrence  y.  Etor- 
rington,  122  N.  T.  414,  25  N.  E.  408,  holding  debtor's  promise  to  do 
his  best  insufficient;  McDougall  y.  Page,  55  Yt  190,  45  Am.  Rep. 
603,  holding  mere  attempt  to  compromise,  insufficient  AppA>yed 
obiter  in  Champion  y.  Buckingham,  165  Mass.  79,  42  N.  E.  449, 
Craig  y.  Seitz,  63  Mich.  729,  30  N.  W.  349,  and  Murphy  y.  Crawford, 
114  Pa.  St.  498,  7  Atl.  142.  Distinguished  under  facts  in  Pyles  y. 
BeU,  20  S.  C.  368. 

Bankruptcy. —  New  promise  may  be  absolute  or  conditional;  if 
conditional,  concurrence  of  condition  must  be  ayerred,  p.  3. 

Apprpyed  obiter  in  St  John  y.  Stephenson,  90  IlL  83.  See  also 
note,  39  Am.  St  Rep.  737. 

bankruptcy. —  Partial  payments  do  not  operate  as  new  promise 
to  pay  residue,  p.  3. 

Approyed  obiter  in  Oriel  y.  Solomon,  82  Ala.  91,  60  Am.  Rep. 
735,  2  So.  326. 

Bankruptcy. —  Payment  of  interest  will  not  reyiye  liability  to 
pay  principal,  p.  3. 

Distinguished  in  Park  y.  Brooks,  38  S.  C.  306,  17  S.  E.  24,  as  to 
debt  barred  by  limitation. 

Bankruptcy. —  Mere  expression  of  intention  to  pay,  contained  in 
letter,  is  not  new  promise,  p.  3. 

Cited  and  followed  in  Meech  y.  Lamon,  103  Ind.  517,  53  Am.  Rep. 
541,  3  N.  E.  160,  denying  sufficiency  of  promise  in  similar  words; 
In  re  Ekings,  6  Fed.  173,  holding  declaration  *'  to  see  it  right"  in- 
sufficient    See  also  notes,  53  Am.  Rep.  544,  39  Am.  St  Rep.  738. 

Bankruptcy. — Jury  must  determine  whether  new  promise  is  suffi- 
cient to  reyiye  debt  P*  8. 
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Followed  in  Lanagin  t.  Nowland,  44  Ark.  80,  a  similar  case. 
Miscellaneous. —  Cited  in  Jersey  City  Ins.  Co.  y.  Archer,  122  N. 
Y.  378,  25  N.  E.  339,  but  not  in  point 

18  WalL  5-50.  21  L.  787,  RAILROAD  CO.  v.  PBNISTON. 

Taxation. —  The  taxing  power  of  a  State  is  an  attribute  of  its 
flOTereignty,  and  may  be  exercised  to  an  unlimited  extent  on  every- 
thing existing  within  the  territorial  limits  of  the  State,  except  so 
fir  as  it  has  been  surrendered  to  the  Federal  government,  p.  29. 

Cited  and  principle  followed  in  Pullman's  Palace-Car  Co.  v.  Penn- 
sykania,  141  U.  S.  23,  35  L.  616,  11  S.  Ct  878,  holding  State  may 
tax  Pullman  cars  operating  in  State;  Ashley  v.  Ryan,  153  U.  S.  445, 
38  L.  778,  14  S.  Ct  868,  may  tax  property  of  foreign  railroad  cor- 
poration operating  in  State;  Hall  v.  American,  etc..  Transit  Co.,  24 
Colo.  296,  65  Am.  St  Rep.  225,  51  Pac.  423,  may  tax  refrigerator 
cars  used  in  State;  Peoples  v.  Ames,  24  Colo.  428,  51  Pac.  428,  as- 
serting power  of  State  to  levy  military  poll  tax.  Cited  obiter  in 
Hooper  v.  CaUfomla,  155  U.  S.  652,  39  L.  299,  15  S.  Ct  209. 

Distinguished  in  Bain  v.  Richmond,  etc.,  R.  R.,  105  N.  C.  365,  18 
Am.  St  Rep.  914,  11  S.  E.  312,  8  L.  R.  A.  300,  and  n.,  holding  State 
cannot  tax  rolling-stock  of  non-resident  cori>oration. 

Taxation. —  Power  of  taxation  is  concurrent  in  the  State  and 
Federal  governments,  but  in  case  of  conflict,  the  authority  of  the 
latter  must  prevail,  p.  29. 

Taxation. —  The  discretion  of  the  legislature  in  exercising  the  tax- 
ing power  is  restrained  only  by  the  will  of  the  people,  expressed 
hi  the  State  Constitution,  p.  30. 

Cited  and  followed  in  Crawford  v.  Linn  Co.,  11  Or.  488,  5  Pac. 
741,  holding  legislature  may  fix  situs  of  debt  for  purpose  of  taxa- 
tion; State  V.  Harrington,  68  Vt.  628,  35  AU.  517,  34  L.  R.  A.  101, 
holding  court  cannot  control  legislature's  discretion  in  taxing  occu- 
pations. 

Taxation. —  Neither  the  State  nor  the  national  government  can 
exercise  its  power  of  taxation  so  as  to  hinder  the  exercise  of  any 
powers  l>elonging  to  the  other,  p.  30. 

Cited  and  followed  in  Van  Brocklin  v.  State.  117  U.  S.  177,  29 
L.  854.  6  S.  Ct  684,  holding  land,  title  to  which  is  sUll  in  United 
States,  is  not  subject  to  State  taxation;  Macon  v.  First  Nat  Bank. 
59  6a.  618.  business  of  national  bank  not  subject  to  taxation; 
Linton  v.  Childs,  105  6a.  575.  32  S.  E.  620,  State  cannot  levy  capita- 
tion tax  on  president  of  national  bank;  Commonwealth  v.  Westing- 
honse,  etc.,  Mfg.  Co.,  151  Pa.  St  271,  24  Ati.  1110,  holding  capital 
inyested  in  patent-Hght  is  not  taxable;  dissenting  opinion  in  Cen- 
tral Pac.  R.  R.  V.  California,  162  U.  S.  l^S;  40  L.  922.  16  S.  Ct  787, 
nuijority  asserting  power  to  tax  franchise  granted  by  Federal  gov- 
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emment  Cited,  by  way  of  analogy,  In  Stoutz  v.  Brown,  5  Dill. 
448,  F.  C.  13,505,  holding  school  lands  situated  in  one  State,  but 
owned  by  another,  are  not  taxable  by  former. 

Taxation. —  A  State  tax  which  remotely  aCTects  the  eflSclent  exer- 
cise of  a  Federal  power  is  not  for  that  reason  alone  inhibited  by 
the  Constitution,  p.  30. 

Principle  applied  in  FIcklen  v.  Shelby  Co.  Tax  DIst.,  145  U.  S. 
22,  36  L.  607,  12  S.  Ct  812,  holding  tax  on  commercial  agents  in 
county  not  in  conflict  with  commerce  power;  Smyth  v.  Ames,  169 
U.  S.  521,  42  L.  840,  18  S.  Ct.  424,  State  may  fix  rates  to  be  charged 
by  railroad  passing  through  it;  Pullman's  Palace-Car  Co.  v. 
Twombly,  29  Fed.  662,  holding  Pullman  cars  not  exempt  because 
used  in  interstate  commerce;  Osborne  v.  State,  33  Fla.  200,  39  Am. 
St  Rep.  125,  14  So.  600,  25  L.  R.  A.  132,  holding  license  tax  on  ex- 
press companies  not  in  conflict  with  commerce  power;  New  Orleans 
Y.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  650,  39  Am.  Rep.  282,  holding 
tax  on  towboats  not  regulation  of  commerce 

Oonstitutioxial  law. —  The  limitations  and  implied  prohibitions  In 
the  Constitution  must  not  be  extended  so  far  as  to  destroy  the 
necessary  powers  of  the  State  or  prevent  their  efficient  exercise, 
p.  31. 

TazatiozL — The  exemption  of  Federal  agencies  from  State  taxa- 
tion depends  solely  upon  the  effect  of  the  tax  —  whether  It  deprives 
them  of  power  to  serve  the  government  as  intended.  A  tax  upon 
the  property  of  a  railroad  employed  by  the  government  has  no  such 
necessary  effect,  p.  36. 

Cited  and  followed  in  Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  549,  31  L.  793,  8  S.  Ct.  964,  holding  State  may  tax  prop- 
erty of  telegraph  company  transmitting  government  messages; 
Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  415,  38  L.  1029,  14  S.  Ct. 
1060,  railroad  operating  in  State  is  subject  to  control  of  commission; 
Central  Pac.  R.  R.  v.  California,  162  U.  S.  119,  125,  40  L.  912,  914, 
16  S.  Ct.  776,  778,  Huntington  v.  Central  Pac.  R.  R.,  2  Sawy.  505, 
F.  C.  6,911,  Santa  Clara  R.  R.  Tax  Case,  9  Sawy.  173,  18  Fed.  389, 
State  V.  Central  Pac.  R.  R.,  10  Nev.  58,  and  Wisconsin,  etc.  R.  Co. 
V.  Taylor  Co.,  52  Wis.  53,  8  N.  W.  834,  all  holding  railway  property 
taxable,  whether  franchise  from  Federal  or  State  government; 
Union  Pac.  R.  R.  v.  Pottawattamie  Co.,  4  Dill.  499,  F.  C.  14,384, 
Louisville  Bridge  Co.  v.  Louisville,  81  Ky.  198,  and  Bridge  Co.  v. 
Pt  Pleasant,  32  W.  Va.  332,  9  S.  B.  232,  all  holding  State  may  tax 
railway  bridges;  Union  Pac.  R.  R.  v,  Burlington,  etc.,  R.  R.,  1  Mc- 
Crary,  457,  3  Fed.  Ill,  holding  railway  property  subject  to  State 
power  of  eminent  domain;  Pullman's  Palace-Car  Co.  v.  Twombly, 
29  Fed.  664,  Pullman  cars  not  exempt  because  used  In  interstate 
commerce;  Western  Un.  Tel.  Co.  v.  New  York,  38  Fed.  560,  3  L.  R.  A. 
454,  State  may  compel  telegraph  companies  to  place  wires  in  cities 
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nndergronnd;  Macon  v.  Macon  Say.  Bank,  60  Ga.  137,  holdlnsr  tax 
on  property  is  not  tax  on  bank  franchise;  Ck>8ier  v.  McMillan,  22 
Mont  4fi9,  56  Pac.  966,  and  Moore  v.  Brason,  —  Wyo.  — ,  51  Pac. 
875,  876,  both  holding  stock  of  Indian  post-trader  subject  to  State 
taxation;  First  Nat  Bank  v.  Peterborough,  56  N.  H.  42,  49,  22 
Am.  Rep.  422,  430,  and  State,  etc.,  Nat  Bank  v.  Mayor,  etc.,  New- 
ark, 39  N.  J.  L.  382,  383,  both  holding  national  bank  stock  subject  to 
State  taxation.  Approved  obiter  in  United  States  v.  Union  Pac.  B. 
B.,  98  U.  S.  619,  25  L.  156,  and  Southern  Pac.  Co.  v.  Board  R.  R. 
Commrs.,  71  Fed.  439.     See  also    note,  27  Am.  St  Rep.  560. 

Limited  in  Covington  City  Nat  Bank  v.  Covington,  21  Fed.  489, 
holding  State  can  tax  property  of  national  bank  only  when  per- 
mitted by  Congress.  Distinguished  in  United  States  Trust  Co.  v. 
Atlantic,  etc.,  R.  R.,  8  N.  Mex.  680,  47  Pac.  726,  Congress  having, 
hi  granting  land  to  railroad,  exempted  it  from  taxation. 

Taxation. —  A  tax  upon  the  operation  of  a  Federal  agency  Is  a 
direct  obstruction  to  the  exercise  of  Federal  powers,  p.  37. 

Cited  and  principle  applied  in  California  v.  Central  Pac.  R.  R., 
127  U.  S.  41,  32  L.  158,  8  S.  Ct  1081,  and  Santa  Benito  Co.  y.  South- 
em  Pac  R.  R.,  77  Cal.  521,  522,  19  Pac.  828,  829,  both  holding  State 
cannot  tax  franchise  granted  by  Federal  government;  Common- 
wealth V.  Smith,  92  Ky.  45,  36  Am.  St  Rep.  582,  17  S.  W.  189,  where 
tax  on  poles  and  wire  used  by  telegraph  company  held  tax  on 
business.  Cited  obiter  in  State  v.  Thomas  Cruse  Sav.  Bank,  21 
Mont  57,  52  Pac.  736,  45  L.  R.  A.  766. 

TaxatiozL —  By  the  statutes  of  Nebraska  the  unorganized  territory 
west  of  Lincoln  county,  and  the  unorganized  county  of  Cheyenne 
are  attached  to  Lincoln  county  for  judicial  and  revenue  purposes; 
accordingly,  that  county  could  properly  levy  taxes,  p.  37. 

Cited  and  followed  in  Thomas  v.  Gay,  169  U.  S.  277,  42  L.  745,  18 
S.  Ct  345,  holding  territory  may  authorize  county  to  tax  property 
in  unorganized  district  adjacent  thereto. 

Miscellaneous. —  Mr.  Justice  Bradley's  discussion  of  cases  referred 
to  incidentally  in  Central  Pac.  R.  R.  v.  California,  162  U.  S.  122, 
40  L.  913,  16  S.  Ct  777.  Cited  erroneously  In  Price  v.  Foreman, 
12  Fed.  803. 

18  WalL  51-57,  21  L.  814,  THE  SAPPHIRE. 

Collision. —  Rule  that  where  both  colliding  vessels  are  at  fault, 
the  losses  are  to  be  aggregated  and  divided  between  them,  applies 
only  where  both  have  been  injured,  p.  56. 

Followed  in  The  Steamship  Oregon,  14  Sawy.  466,  45  Fed.  79, 
applying  rule  where  vessels  damaged  in  unequal  degrees. 

Collision. —  If  one  vessel  in  fault  has  sustained  no  injury  it  is 
liable  for  half  the  damages  sustained  by  the  other,  although  that 
other  was  also  at  fault,  p.  56L 
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Cited  In  The  North  Star,  106  U.  8.  22,  27  L.  d3,  1  S.  Ct  46,  a  sim- 
ilar case. 

Admiralty. —  An  owner  of  a  vessel  libelled  for  collision  in  which 
both  were  at  fault,  in  order  to  render  his  damages  available  as 
set-off,  should  allege  such  damages  by  cross-bill  or  answer,  p.  56. 

Principle  applied  in  The  Pennsylvania,  12  Blatchf.  68,  P.  C. 
10,951,  holding  answer  may  be  amended  to  show  damages;  The 
Reuben  Doud,  9  Blss.  466,  468,  469,  470,  3  Fed.  527,  528,  529,  530, 
and  Gllllngham  v.  Charleston  Tow-Boat,  etc.,  Co.,  40  Fed.  651,  hold- 
ing cross-bill  unnecessary  if  fact  shown  in  answer.  Approved 
obiter  in  The  North  Star,  106  U.  S.  27,  27  L.  95,  1  S.  Ct  50. 

Admiralty. —  Libellee  cannot  set  off  damages,  sustained  by  his 
vessel  in  collision,  for  first  time  on  appeal,  p.  56. 

Admiralty. —  Costs  are  entirely  in  the  discretion  of  the  court, 
p.  57. 

Cited  and  followed  in  Du  Bols  v.  Kirk,  158  U.  S.  67.  39  L.  899, 
15  S.  Ct  732,  holding  appeal  will  not  lie  from  decree  for  costs;  The 
Steamboat  City  of  Hartford,  7  Ben.  511,  F.  C.  2,750,  allowing  costs 
to  prevailing  party;  The  Pennsylvania,  15  Fed.  817,  818,  The  Her- 
cules, 20  Fed.  205,  and  The  E.  A.  Shores,  79  Fed.  988,  all  asserting 
power  of  court  to  apportion  costs.  Cited  obiter  in  Vanderbilt  v. 
Reynolds,  16  Blatchf.  88,  89,  90,  91,  F.  C.  16,839. 

18  Wall.  57-71,  21  L.  798,  WEBER  v.  BOARD  HARBOR  COMMRS. 

Navigable  waters. —  A  riparian  proprietor  has  right  of  access  to 
the  part  of  the  stream  fronting  his  land,  and  may  construct  a  wharf 
or  pier  projecting  into  it,  subject  to  such  general  regulations  as  the 
legislature  may  prescribe  for  the  public  protection,  pp.  64,  65. 

Cited  and  followed  in  Illinois  Cent  R.  R.  v.  Illinois,  146  U.  S.  435, 
86  L.  1036,  13  S.  Ct.  Ill,  holding  railroad  may  construct  tracks  over 
lake  bed  if  navigation  not  impaired;  Willow  River  Club  v.  Wade, 
100  Wis.  115,  76  N.  W.  281,  42  L.  R.  A.  329,  and  n..  asserting  public 
right  to  fish  in  navigable  stream.  Cited  obiter  in  Providence  Steam- 
Engine  Co.  v.  Providence,  etc.,  S.  S.  Co.,  12  R.  I.  366,  34  Am.  Rep. 
664,  discussing  cases. 

Navigable  waters. —  In  some  States,  by  legislation  or  usage,  a 
proprietor  of  land  fronting  on  the  sea  or  an  arm  thereof,  may  con- 
struct a  wharf  or  pier  extending  to  the  point  of  navigation,  p.  65. 

Cited  and  followed  in  Potomac  Steamboat  Co.  v.  Potomac,  etc.» 
Co.,  109  U.  S.  682,  27  L.  1074,  3  S.  Ct  451,  holding  rule  applicable  in 
Maryland;  Case  v.  Loftus,  14  Sawy.  219,  39  Fed.  734,  6  L.  R.  A.  689, 
In  Oregon. 

Navigable  waters.—  At  common  law  title  to  the  shore  and  land 
under  tidewaters,  is  In  the  sovereign,  and  an  erection  thereon, 
without  license,  is  a  purpresture,  p.  66. 
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Cited  and  principle  applied  in  Van  Dolsen  y.  New  York,  21 
Blatchf.  458,  17  Fed.  819,  holding  riparian  owner  cannot  erect  bulk- 
head injuring  adjoining  owner's  rights;  State  y.  Black  Riyer,  etc., 
Ck>^  32  Fla.  93,  13  So.  644,  21  L.  R.  A.  193,  holding  pnrpresture  is 
not  necessarily  nnisance;  Revell  y.  People,  177  111.  488,  09  Am.  St 
Bep.  268,  52  N.  E.  1059,  43  L.  R.  A.  790,  may  be  abated,  although  not 
nuisance;  State  y.  Tower,  84  Me.  445,  24  Atl.  899,  and  Commonwealth 
T.  Manchester,  152  Mass.  242,  23  Am.  St  Rep.  831,  25  N.  E.  117,  9 
L.  R.  A.  241,  holding  State  may  regulate  taking  of  fish  in  tide 
waters;  State  y.  White  Oak  Riyer  Corp.,  Ill  N.  C.  063,  10  S.  E.  332, 
holding  obstruction  of  nayigable  stream  by  logs  is  nuisance;  Morse 
T.  O'Connell,  7  Wash.  119,  84  Pac.  427,  holding  riparian  owner  cannot 
enjoin  use  of  tide  lands  fronting  his  land.  Cited  in  discussion, 
obiter,  in  Shiyely  y.  Bowlby,  152  U.  8.  14.  40,  41,  38  L.  337.  340,  14 
S.  Gt  653,  503.  See  notes  on  this  subject  in  53  Am.  St  Rep.  291, 
292,  298,  d9  Am.  St  Rep.  274. 

Vayigable  waters. —  Upon  admission  of  California  absolute  title 
to  lands  under  tide  waters  within  her  limits  passed  to  the  State, 
p.  66. 

Cited  and  applied  as  follows:  McCready  y.  Virginia,  94  XT.  S.  394, 
24  L.  248,  holding  State  may  appropriate  tide  waters  for  cultiyation 
of  fish;  Shiyely  v.  Bowlby,  152  TJ.  S.  28,  30,  49,  38  L.  342,  349,  14  S. 
Ct.  558,  559,  560  (affirming  S.  C,  22  Or.  424,  30  Pac.  159).  and  Niles 
T.  Cedar  Point  Club,  175  U.  S.  308,  affirming  S.  C,  85  Fed.  50,  54 
V.  8.  App.  679,  holding  grantee  from  United  States  takes  only  to 
high- water  mark;  Prosser  y.  Northern  Pac.  R.  R.,  152  U.  S.  64,  38  L. 
356.  14  8.  Ct  530.  holding  State  may  empower  commissioners  to 
establish  harbor  lines;  Tripp  y.  Spring,  5  Sawy.  213.  F.  C.  14.180, 
holding  goyemment  cannot  change  high- water  mark  once  fixed; 
State  y.  Illinois  Cent  R.  R.,  33  Fed.  755,  holding  State  could  dele- 
gate power  to  erect  wharyes  to  railroad;  Pacific  Gas-Imp.  Co.  y. 
Ellert,  64  Fed.  436,  438.  439.  holding  State  may  dedicate  tide  lands 
for  streets;  Cobum  y.  San  Mateo  Co.,  75  Fed.  527,  holding  Mexican 
grant  bounded  by  tide  water  went  only  to  high- water  mark;  Le 
Koy  y.  Dunkerly,  54  Cal.  455,  holding  city  could  not  giye  title  to 
water  lots;  Ruge  y.  Apalachicola  Oyster,  etc.,  Co..  25  Fla.  670,  6 
8o.  491,  holding  dedication  to  city  for  public  park  on  bay  could  not 
include  submerged  land;  People  y.  Kirk,  162  111.  149.  53  Am.  St  Rep. 
282.  45  N.  E.  834,  holding  legislature  may  authorize  extension  of 
driyeway  oyer  shores  of  Lake  Michigan;  Bowlby  y.  Shiyely.  22  Or. 
426,  30  Pac  159,  and  Lewis  y.  Portland,  25  Or.  159.  42  Am.  St  Rep. 
T81,  35  Pac  261,  22  L.  R.  A.  741,  asserting  right  of  State  of  Oregon 
to  dispose  of  lands  under  nayigable  riyers;  dissenting  opinion  in 
Cooley  y.  Golden,  117  Mo.  56.  23  S.  W.  108,  21  L.  R.  A.  308,  holding, 
irith  majority,  that  United  States  could  not  grant  land  under  Mis- 
Mmrl  riyer;  dissenting  opinion  in  Bridge  Co.  y.  United  States.  105 
U.  8.  490,  26  L.  1150,  majority  holding  maintenance  of  bridge  oyer 
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navigable  river  unlawful,  notwithstanding  State  authorization;  dis- 
senting opinion  in  Illinois  Gent  R.  B.  v.  Illinois,  146  U.  S.  465,  36 
L.  1047,  13  S.  Ct.  123,  majority  asserting  right  of  railroad  to  use 
lake  shore  if  public  right  not  Impaired.  Approved  obiter  in  Hardin 
V.  Jordan,  140  U.  S.  381,  35  L.  433,  11  S.  Ct  812.  Affirmed  obiter, 
but  criticised  in  Case  v.  Loftus,  14  Sawy.  215,  39  Fed.  731,  5  L.  B. 
A.  686. 

Distinguished  in  San  Francisco  v.  Le  Roy,  138  U.  S.  670,  34  L. 
1101,  11  S.  Ct  368,  and  Knight  v.  United  States  Land  Assn.,  142 
U.  S.  183,  185,  35  L.  d82,  12  S.  Ct  264,  265,  both  holding  rule  inap- 
plicable where  land  previously  granted  by  Mexico.  Limited  in  Oak- 
land V.  Oakland  Water-Front  Co.,  118  Cal.  207,  50  Pac  294,  holding 
State  cannot  grant  submerged  land  without  reserving  right  of  ac- 
cess; Sullivan  v.  Richardson,  33  Fla.  131,  JL36,  14  So.  713,  715,  hold- 
ing Florida  acquired  title  subject  to  certain  grants  of  use  by  Span- 
ish governor. 

Navigable  waters. — A  riparian  owner  on  San  Francisco  bay  has 
no  right  to  wharf  out,  and  if  he  does  so  the  State  may  remove  the 
structure  or  destroy  its  use  by  other  harbor  improvements,  p.  67. 

Cited  and  followed  in  Turner  v.  People's  Ferry  Co.,  22  Blatchf. 
276,  277,  21  Fed.  94,  95,  holding  private  owner  cannot  enjoin  erec- 
tion of  ferry  slips  authorized  by  State;  Eisenbalch  v.  Hatfield,  2 
Wash.  243,  248,  26  Pac.  540,  542,  12  L.  R.  A.  637,  640,  and  n.,  hold- 
ing riparian  owner  cannot  sue  to  enjoin  erection  of  wharves.  Cited 
In  discussion,  obiter,  in  Shively  v.  Bowlby,  152  U.  S.  29,  38  L.  842,  14 
S.  Ct  559,  and  State  y.  Black  River,  etc.,  Co.,  32  Fla.  95,  13  So. 
644,  21  L.  R.  A.  194. 

Discussed  and  distinguished  in  dissenting  opinion  in  Eisenbach  ▼. 
Hatfield,  2  Wash.  263,  265,  276,  26  Pac.  547,  551,  12  L.  R.  A.  645,  646, 
649,  and  n.    See  majority  opinion,  supra. 

Limitation  of  actions. —  Term  "shall  have  accrued,"  in  statute, 
construed  to  mean  "shall  have  existed,"  p.  68. 

Cited  and  approved  in  Moore  v.  Miller,  43  Fed.  349,  holding  State's 
title  barred  by  twenty  years'  adverse  possession.  Approved  obiter 
in  Wilhoit  v.  Tubbs,  83  Cal.  287,  288,  23  Pac.  388. 

Navigable  waters. —  Statute  barring  claims  by  the  State  to  lands 
held  adversely  does  not  apply  to  lands  under  tide  water  which  are 
held  in  a  sovereign  capacity  in  trust  for  the  public,  p.  69. 

Cited  and  followed  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H. 
7,  18,  22,  25  Atl.  721,  726,  728,  18  L.  R.  A.  683,  689,  691,  holding  title 
to  land  under  large  natural  ponds  cannot  be  acquired  by  prescrip- 
tion. Approved  obiter  in  Hays  v.  United  States,  175  U.  S.  260,  and 
People  V.  Jefferds,  126  Cal.  301,  68  Pac.  706. 

Navigable  waters. —  State,  by  delegating  control  of  water  front 
to  commissioners,  did  not  intend  to  abandon  power  over  it,  or  to 
allow  rights  to  accrue  by  adverse  possession,  pp.  69,  71. 
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Cited  obiter  In  State  t.  Black  River,  etc.,  Co.,  82  Fla.  101,  13  So. 
646,  21  L.  R.  A.  195. 

Umitatioii  of  actions. —  Statute  of  limitations  is  statute  of  re- 
pose, p.  70. 

States. —  Statute  of  limitations  will  not  run  against  a  State  unless 
expressly  bo  provided,  p.  70. 

18  WalL  71-84,  21  L.  771,  SUPERVISORS  T.  UNITBD  STATES. 

Xandamus  will  not  issue  to  compel  county  officer  to  do  acts  not 
authorized  by  State  laws,  p.  77. 

Cited  and  principle  applied  in  Chicot  Co.  v.  Kruse,  47  Ark.  85,  14 
S.  W.  409,  refusing  writ  to  compel  County  Court  to  audit  unlawful 
claim;  Clough  v.  Curtis,  2  Idaho,  404,  22  Pac.  10,  holding  writ  will 
not  issue  to  compel  secretary  of  State  to  record  proceedings  not  pro- 
vided for.  Approved  obiter  in  State  v.  Macon  County  Court,  68 
Mo.  41. 

Distinguished  in  Clews  v.  Lee  Co.,  2  Woods,  477,  F.  C.  2,802,  hold- 
ing mere  fact  that  commissioners  enjoined  from  levying  tax  la 
not  defense. 

County  officers  have  no  authority  beyond  that  conferred  by  the 
law  creating  their  offices,  p.  77. 

Xandamna  Issues  only  to  compel  the  performance  of  existing 
duties,  p.  77. 

Courts. —  Construction  of  State  statute  by  State  Supreme  Court 
is  binding  on  Federal  courts,  p.  81. 

Cited  and  applied  in  Davie  v.  Briggs,  97  U.  S.  638,  adopting  con- 
struction of  term  "  beyond  the  seas  "  In  statute  of  limitation;  Sowles 
V.  Witters,  55  Fed.  161,  following  construction  of  statutes  regulat- 
ing recovery  on  Judgments.  Approved  obiter  in  Burgess  v.  Sellg- 
man,  107  U.  S.  35,  27  L.  365,  2  S.  Ct  22,  and  Stull  v.  Rich  Patch  Co., 
92  Va.  278,  23  S.  E.  295,  collecting  authorities. 

Courts. —  Contracts  valid  according  to  State  law  existing  when 
made  will  be  upheld  In  the  Federal  courts,  although  the  State  Su- 
preme Court  has  subsequently  declared  such  law  invalid,  p.  82. 

Cited  and  followed  in  Douglass  v.  Pike  Co.,  101  U.  S.  686,  25  L. 
971,  holding  validity  of  county  bonds  cannot  be  affected  by  subse- 
quent decision  construing  statute  under  which  Issued;  Farrior  v. 
New  England  Mortg.  Co.,  92  Ala.  180,  9  So.  533,  12  L.  R.  A.  858, 
and  iL,  refusing  to  declare  conveyance  by  feme  covert  void  on  faith 
of  later  decision.  See  also  notes,  98  Am.  Dec.  681,  and  14  Am. 
Rep,  288. 

Distinguished  In  Western  U.  Tel.  Co.  v.  Poe,  64  Fed.  13,  following 
change  In  State  construction  in  case  where  vested  right  not  affected. 

Vol.  VllI  — 10 
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Ciiant7  Bupervlsora  have  no  power  to  levy  a  special  tax  to  Batlsfy 
judgment  agaloBt  count;  unlesB  autborized  by  etatute.  pp.  77,  83. 

Cited  and  foUowed  In  United  States  t.  Miller  Co.,  4  DHL  233,  23G, 
P.  C.  15.776,  Board  Commra.  r.  King,  67  Fed.  207,  32  U.  B.  App.  1, 
Stryker  v.  Board  of  Commra.,  77  Fed.  574,  577,  40  U.  8.  App.  583, 
Graham  v.  Parbam,  32  Ark.  683,  and  Orand  laland,  etc.,  R.  R.  v. 
Baker,  6  Wyo.  400,  71  Am.  SL  Rep.  948,  45  Pac.  603,  34  L.  R.  A.  S43, 
all  InTolvIng  Tacts  similar  to  those  In  principal  case;  Vance  t.  Little 
Rock,  30  Ark.  449,  450.  quaablng  exceaaire  levy  by  certiorari;  Forbea 
T.  Grand  Co.,  23  Colo.  349,  47  Pac.  300.  holding  mode  provided  by 
leglalatnre  tor  payment  of  obllgatlona  la  exclualve;  State  t.  Jackson- 
Tllle,  22  Fla.  27,  holding  exhaustion  of  power  to  tax  la  defense  to 
mandamus  proceedings;  Weber  t.  Tranbel,  95  III.  431,  holding  power 
to  exceed  limit  set  not  Implied  from  special  power  granted  later; 
State  T.  New  Orleans.  32  La.  Ann.  714,  refusing  mandamus  to  compel 
city  to  levy  tax  In  excess  of  rate  limited;  Byrne  t.  Parish  of  East 
Carroll,  45  La.  Ann.  395,  12  So.  522,  holding  contractor  agreeing  to 
look  to  certain  fund  bound  by  such  agreement;  Dawson  County  t. 
Clark,  —  Neb.  — ,  79  N.  W.  S26,  holding  school  district  officers  bound 
to  keep  within  limit  In  levying  spedal  tax;  JefFrlea  v.  Lawrence, 
42  Iowa,  505,  and  Corbett  v.  Portland,  31  Or.  418,  48  Pac.  430.  both 
holding  power  to  contract  debts  does  not  imply  power  to  levy  spe- 
cial tax  to  pay. 

Distinguished  Id  United  States  v.  Clark  Co.,  96  U.  S.  217,  24  L. 
629,  and  Rice  v.  Walker,  44  Iowa.  461,  under  facts;  Brooks  v. 
Memphis.  4  Fed.  Caa.  2SS,  holding  power  to  tax  Implied  from  power 
to  contract  debts. 

Miscellaneous. —  Cited  In  dissenting  opinion  In  Orr  v.  Qnlmby,  54 
N-  H.  651,  but  not  In  polnL 

18  Wall  84-91,  21  L.  816,  STUART  v.  UNITED  STATES. 

PlMdiny. —  The  act  of  1849,  providing  for  compensation  for  prop- 
erty cftptnred  hy  an  enemy.  Is  not  satisfied  by  a  petition  averring 
capture  by  "  a  band  of  hoatjte  Indians,"  pp.  87,  88- 

Array  and.  uvy. —  A  contractor,  to  transport  sappUes  for  the 
army,  is  not  a  person  "  In  the  military  service,"  within  the  act  of 
184B.  providing  (or  the  payment  of  property  lost  In  that  service,  pp. 


18  W*IL  91-«8,  21  L.  804,  WILLBTT  T.  FI8TBB. 

Acconnt — After  long  delay  and  apparent  acquiescence  In  set- 
tlement of  account,  evidence  of  mistake  should  be  very  clear  to 
Juetlfy  reopening  It;  accordingly,  testimony  of  interested  parties 
as  to  recollection  of  date  after  lapae  of  five  years,  held  tnaufllclent, 
pp.  96-Se. 
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WitneBS  may  seriously  impair  his  credibility  by  swearing  posl- 
tiyely  and  minutely  to  occurrences  not  of  such  nature  as  to  Impress 
themselves  on  his  memory,  p.  97. 

Cited  and  principle  applied  in  Lee  Sing  Far  ▼.  United  States,  94 
Fed.  838,  holding  testimony,  as  to  nativity  ot  Chinese,  although 
uncontradicted,  is  not  conclusive,  if  improbable. 

18  WalL  99-10(5,  21  L.  764,  MASTERSON  v.  HOWARD. 

Appeal  and  error. —  Where  decree  is  entered  as  confessed  for 
want  of  answer,  the  only  question  open  on  appeal  is  as  to  sufBclency 
of  bill,  p.  103. 

Cited  and  followed  in  Benton  y.  Holllday,  44  Ark.  60,  a  similar 
case;  Price  v.  Boden,  39  Fla.  222,  22  So.  658,  holding,  after  decree 
pro  confesso,  defendant  not  entitled  to  notice  of  future  proceed- 
ings.   Approved  obiter  In  Howard  v.  McKenzle,  54  Tex.  186. 

War  closes  the  courts  of  each  belligerent  to  the  citizens  of  the 
other,  but  does  not  prevent  citizens  of  one  from  proceeding  in  their 
own  courts  for  protection  of  their  property,  against  citizens  of  other, 
who  can  be  reached  by  process,  p.  105. 

Cited  and  rule  applied  in  University  v.  Finch,  18  Wall.  Ill,  21 
L.  821,  holding  sale  under  deed  of  trust,  executed  before  war,  by 
residents  of  rebel  States,  valid;  Lee  v.  Rogers,  2  Sawy.  569,  F.  C. 
8,201,  holding  attachment  of  belligerent's  property,  valid;  Rodgers 
V.  Dibrell,  6  Lea,  80,  holding  suit  commenced  before  war,  not  stayed 
thereby.    See  note,  96  Am.  Dec.  631. 

War. —  OfBcial  proclamation  of  termination  of  Rebellion  was  not 
necessary  to  enable  Circuit  Court  in  Texas  to  take  cognizance  of 
suit  to  quiet  title,  active  hostilities  having  ceased,  pp.  105,  106. 

Cited  and  applied  in  Bond  v.  Moore,  93  U.  8.  595,  23  L.  983,  hold- 
ing rights  and  duties  of  holder  of  bill  of  exchange,  not  dependent 
on  president's  proclamation.    See  note,,  96  Am.  Dec.  625. 

Distinguished  In  Haymond  v.  Camden,  22  W.  Va.  194,  under  facts. 

18  WalL  100-111,  21  L.  818,  UNIVERSITY  ▼.  FINCH. 

War. —  Sale  under  power  in  trust  deed,  executed  before  war,  held 
valid,  although  grantors  were  citizens  of  insurrectionary  State  at 
time  of  sale,  pp.  108,  109. 

Cited  and  rule  applied  in  De  Jamett  v.  De  Giverville,  56  Mo.  449, 
and  Mitchell  v.  Nodaway  Co.,  80  Mo.  263,  where 'facts  were  similar 
to  those  in  principal  case.    See  also  note,  96  Am.  Dec.  627. 

Criticised  and  denied  in  Walker  v.  Beauchler,  27  Oratt  517,  618, 
519,  holding,  as  debtor  could  not  pay,  creditor  could  not  foreclose. 

War. —  Judicial  proceedings  against  person  expelled  from  State 
by  special  military  order,  and  forbidden  to  return,  are  void,  p.  110. 
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See  notes  on  this  subject  In  13  Am.  Dec.  370,  and  96  Am.  Dec. 
631. 

War  did  not  exempt  property  of  citizens  of  rebel  States,  located 
in  loyal  States,  from  Judicial  process  for  debts  dne  citizens  of  loyal 
States,  contracted  before  the  war,  p.  111. 

Cited  and  followed  In  Montgomery  v.  Samory,  99  U.  S.  489,  25 
L.  377,  Lee  v.  Rogers,  2  Sawy.  568,  P.  O.  8,201,  and  Jenkins  v. 
Hannan,  26  Fed.  664,  refusing  to  set  aside  sales  under  attachment 
levied  on  such  property;  M'Nair  y.  Toler,  21  Minn.  184,  holding,  as 
alien  enemy  may  be  sued,  he  may  employ  attorney  to  defend. 
Cited  in  discussion,  obiter.  In  Sulphur  Mines  Co.  y.  Thompson,  93 
Va.  312,  25  S.  B.  235.    And  see  note,  96  Am.  Dec.  632. 

Distinguished  in  Haymond  v.  Camden,  22  W.  Va.  194,  195,  202, 
holding,  where  right  to  pay  is  suspended,  right  to  sue  is  also. 

18  Wall.  112-120,  21  L.  805,  BEST  v.  POLK. 

Public  lands. —  Treaty  1834  with  Chickasaw  Indians  conferred 
title  to  reservations,  which  title  was  complete  when  locations  were 
made  to  Identify  them,  p.  116. 

Cited  and  followed  in  Jones  v.  Meehan,  175  U.  S.  10, 19,  20,  Meehan 
y.  Jones,  70  Fed.  455,  and  Land  v.  Keim,  52  Miss.  351,  all  holding 
patent  unnecessary  under  similar  treaties. 

Courts. —  Construction  of  Indian  treaty  by  State  courts,  long  ac- 
quiesced in,  will  be  respected  by  Federal  courts,  pp.  116,  117. 

Cited  by  way  of  analogy  in  Gravelle  y.  Minneapolis,  etc.,  R.  R., 
3  McCrary,  386,  16  Fed.  436,  holding  Federal  courts  will  follow 
State  statutes  regulating  admission  of  evidence. 

Public  lands. —  Patent  purporting  to  convey  lands  previously 
granted,  reserved  from  sale,  or  appropriated,  Is  void,  p.  117. 

Cited  and  applied  as  follows:  Wright  v.  Roseberry,  121  U.  S.  520. 
30  L.  1048,  7  S.  Ct.  1000,  holding  patent  cannot  include  swamp  lands 
reserved  to  State;  Doolan  v.  Carr,  125  U.  S.  625,  628,  31  L.  847,  848, 
8  S.  Ct  1231,  1233,  holding  land  under  valid  Mexican  grant  cannot 
pass  by  patent  from  United  States;  Burr  v.  Greeley,  52  Fed.  927,  * 
10  U.  S.  App.  409,  holding  patent  cannot  defeat  prior  homestead 
rights;  Laldn  v.  Dolly,  53  Fed.  336,  holding  patent  to  mineral  claim 
void,  If  amount  excessive;  Northern  Pac.  R.  R.  v.  Cannon,  54  Fed. 
258,  7  U.  8.  App.  507,  holding  grant  to  railroad  cannot  include  min- 
eral lands;  Northern  Pac.  R.  R.  v.  McCormick,  72  Fed.  738,  44  U. 
S.  App.  396,  holding  patent  is  not  evidence  of  title  to  land  not  sub- 
ject to  disposition;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  hold- 
ing United  States  cannot  grant  lands  reserved  to  State;  Janes  v. 
Wilkinson,  2  Kan.  App.  366, 42  Pac.  737,  holding  patent  cannot  defeat 
prior  pre-emption;  Mantle  v.  Noyes,  5  Mont  291,  5  Pac.  862,  holding 
patent  to  placer  claim  cannot  defeat  right  under  quartz  claim;  Silver 
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Bow  M.,  etc.,  Co.  v.  Clark,  6  Mont.  422,  5  Pac.  580,  and  Horsky  ▼. 
Moran,  21  Mont  354,  53  Pac.  1067,  both  holding  deed  under  town-site 
patent  cannot  defeat  rights  nnder  placer  location;  Webster  v.  Clear, 
49  Ohio  St  400,  31  N.  B.  746,  holding  second  conveyance  from  State 
void,  although  first  unrecorded.  Cited,  arguendo,  in  Mahn  v.  Har- 
wood,  112  U.  S.  358,  28  L.  667,  5  S.  Ct  177,  and  dissenting  opinion 
in  Doolan  v.  Carr,  125  U.  S.  635,  31  L.  850,  8  S.  Ct  1236. 

Distinguished  in  Knight  v.  United  States  Land  Assn.,  142  U.  S. 
176,  35  L.  979, 12  S.  Ct  262,  holding  rule  inapplicable  where  inchoate 
prior  title  not  confirmed;  United  States  y.  Winona,  etc.,  R.  R.,  67 
Fed.  956,  957,  32  U.  S.  App.'272,  holding  patent  cannot  be  collaterally 
attacked  if  department  had  power  of  disposition.  Distinguished 
nnder  statute  in  New  Dunderberg  Min.  Co.  y.  Old,  79  Fed.  602,  49 
V.  S.  App.  208. 

Public  lands. —  Reservee  under  Indian  treaty  is  not  bound  to 
show  that  officers  empowered  to  make  location  observed  pre-requi- 
sites  to  exercise  of  their  authority,  p.  118. 

Public  lands. —  Copies  of  record  appertaining  to  land  office,  cer- 
tified by  register,  are  evidence  in  Mississippi,  p.  119. 

Time. —  Word  "  from  "  in  a  commission,  excludes  day  of  date, 
p.  119. 

Cited  in  Supreme  Council,  etc.  v.  Gootee,  89  Fed.  946,  61  U.  S. 
App.  625,  construing  by-law  of  lodge  providing  for  reinstatement; 
In  re  Stevenson,  94  Fed.  113,  construing  statute  prescribing  time  in 
which  petition  in  bankruptcy  must  be  filed;  Vogel  v.  State,  107  Ind. 
378,  8  N.  E.  166,  and  Fulton  v.  Woodward,  54  N.  J.  L.  484,  24  Ati. 
402,  computing  time  of  incumbency  in  office. 

18  WalL  120-125,  21  L.  821,  COFFIN  v.  OGDEN. 

Patents. —  Invention  or  discovery  relied  upon  as  defense  to  suit 
for  infringement  must  be  complete  and  capable  of  producing  the 
result  sought  to  be  accomplished,  p.  124. 

Cited  and '.followed  in  Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123  U.  S. 
266,  31  L.  147,  8  S.  Ct  130,  Stitt  v.  Eastern  R.  Co.,  22  Fed.  650. 
Edison,  etc.,  Light  Co.  v.  Beacon,  etc.,  Co.,  54  Fed.  693.  and  Maat 
v.  Iowa  •Windmill,  etc.,  Co.,  68  Fed.  223,  all  holding  reduction  to 
mere  experimental  form  does  not  constitute  anticipation;  Kelleher 
T.  Darling,  4  Cliff.  440,  F.  C.  7,653,  holding  incomplete  machine  in- 
sufficient; American  Bell  Telephone  Co.  v.  People's  Telephone  Co., 
22  Blatchf.  536,  22  Fed.  313,  and  Judson  v.  Bradford,  14  Fed.  Cas. 
9,  mere  prior  knowledge  without  use  insufficient;  Miller  v.  Foree, 
9  Fed.  607,  holding  prior  discovery  and  successful  use  sufficient; 
Allis  V.  Buckstaff,  13  Fed.  891,  holding  idea  not  embodied  in  distinct 
form  not  anticipatory;  Deering  v.  Winona  Harvester  Works,  155 
U.  S.  302,  39  L.  159,  15  8.  Ct  124,  Putnam  T.  HoUender,  19  Blatchf. 
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59,  6  Fed.  893,  Dayls  v.  Brown,  19  Blatchf.  275,  9  Fed.  656,  and 
Smith  Y.  Davis,  34  Fed.  785,  all  holding  patent  for  apparatus  not 
Anticipated  by  similar  machine  previously  abandoned;  American 
Bell  TeL  Go.  v.  American,  etc.,  TeL  Co.,  35  Fed.  739,  1  L.  R.  A.  62, 
holding  practicable  telephone  not  anticipated  by  one  previously 
made  on  same  principle,  but  which  failed  to  produce  result  ex- 
pected; Corser  v.  Brattleboro  Overall  CJo.,  59  Fed.  782,  holding  affi- 
davit of  third  person  that  he  suggested  improvement  Is  Insufficient; 
National  Gash-Reg.  Go.  v.  Lamson  Gonsolidated,  etc..  Go.,  60  Fed. 
0(H,  holding  practical  improvements  in  cash  registers  anticipatory; 
Kinnear  v.  Gapital  Sheet-Metal  Go.,  81  Fed.  402,  holding  use  must 
conform  to  Intention  when  patent  Issued;  Barbed  Wire  Patent,  143 
U.  S.  285,  86  L.  159,  12  S.  Gt  447,  and  W^heaton  v.  Kendall,  85  Fed. 
(rr2,  holding  patent  will  not  Issue  If  machine  Incomplete  In  any  part; 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  410,  415,  holding  Im- 
practicable dredging  apparatus  did  not  constitute  anticipation; 
Lamson  v.  Martin,  159  Mass.  565,  35  N.  E.  81,  holding  Ideas  not 
embodied  In  models  or  drawings,  nor  reduced  to  practice,  do  not 
constitute  Invention.  Cited  approvingly,  but  obiter,  in  Thayer  v. 
Hart,  22  Blatchf.  231,  20  Fed.  694,  reviewing  cases,  Washburn,  etc., 
Co.  V.  Halsh,  10  Biss.  70,  4  Fed.  904,  Comstock  v.  Sandusky  Seat 
Co.,  6  Fed.  Gas.  256,  Moore  v.  Thomas,  17  Fed.  Gas.  702,  and  Picker- 
ing V.  McGullough,  19  Fed.  Gas.  582. 

Patents. —  Burden  of  proof  rests  on  defendant  in  suit  for  infringe- 
ment, p.  124. 

The  following  cite  and  apply  this  rule:  Adams,  etc.,  Mfg.  Go.  v. 
Rathbone,  26  Fed.  26i,  Carter  v.  Wollschlceger,  53  Fed.  575,  Pitts- 
burgh Reduction  Go.  v.  Gowles,  etc.,  Co.,  55  Fed.  308,  Pacific  Cable 
Ry.  V.  Butte  City  Ry.,  55  Fed.  764,  Edison  Electric  Go.  v.  Electric 
Mfg.  Co.,  57  Fed.  618,  and  Sacks  v.  Brooks,  85  Fed.  971,  all  holding 
iwiority  must  be  shown  beyond  reasonable  doubt;  Gantrell  v.  Wal- 
lick,  117  U.  S.  696,  29  L.  1019,  6  S.  Gt,  974,  and  Morgan  v.  Daniels, 
153  U.  S.  123,  38  L.  i558,  14  S.  Gt  773,  holding  decision  of  patent 
office  controlling  unless  controverted  by  clear  evidence;  Howard  v. 
St.  Paul  Plow  Works,  35  Fed.  745,  Hunt  Bros.  Fruit  P.  Co.  v.  Gas- 
sidy,  53  Fed.  260,  7  U.  S.  App.  424,  and  HoUoway  v.  Dow,  54  Fed. 
514,  all  holding  letters-patent  prima  facie  evidence  of  invention; 
Kittle  V.  Hall,  24  Blatchf.  193,  29  Fed.  514,  holding  defendalit  liable 
where  proof  not  clear;  Wetherell  v.  Keith,  27  Fed.  366,  and  Hat- 
Sweat  Mfg.  Go.  V.  Davis  Sewlng-Mach.  Co.,  32  Fed.  404,  granting 
injunction  where  evidence  conflicting;  Electrical  Accumulator  Go. 
V.  Julien,  etc.,  Co.,  38  Fed.  127,  holding  court  may  reject  evidence 
if  not  clear;  Electric  Mfg.  Go.  v.  Edison  Electric  L.  Co.,  61  Fed.  836, 
18  U.  S.  App.  037,  affirming  57  Fed.  618,  and  holding  rule  especially 
applicable  where  patent  has  been  upheld  after  prior  protracted  liti- 
gation; Standard  Cartridge  Co.  v.  Peters,  etc.,  Co.,  69  Fed.  410, 
holding,  in  suit  to  set  aside  patent,  burden  is  on  complainant  to 
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show  anticipation;  Mack  y.  Spencer,  etc.,  Mfg.  Co.,  52  Fed.  821,  and 
Dodge  y.  Post,  76  Fed.  809,  holding  inherent  improbability  of  antici- 
pation fatal  to  defense;  Matheson  y.  Campbell,  77  Fed.  281,  holding 
bnrden  on  defendant  to  show  chemical  product  not  made  by  pat- 
ented process;  Bowers  y.  Pacific  Coast  Dredg.,  etc.,  Co.,  81  Fed.  571, 
Issuing  injunction  in  absence  of  proof  by  defendant;  Wllkins  Shoe- 
Button  F.  Co.  y.  Webb,  89  Fed.  996,  holding  proof  to  impeach  patent 
must  leaye  no  fair  doubt  as  to  Invalidity;  Bowers  y.  San  Francisco 
Bridge  Co.,  91  Fed.  409,  and  Badische  v.  Kalle,  94  Fed.  166,  hold- 
ing burden  of  proving  anticipation  is  on  defendant    Cited,  argu- 
endo, in  Dreyfus  v.  Schneider,  25  Fed.  481,  and  Eagle  Mfg.  Co.  v. 
David  Bradley  Mfg.  Co.,  50  Fed.  194;  dissenting  opinion  in  An- 
drews y.  Hovey,  5  McCrary,  214,  16  Fed.  411. 

Patents. —  Prior  knowledge  and  use  by  a  single  person  is  suffl- 
dent  to  defeat  action  for  infringement,  p.  124. 

Cited  in  Hall  v.  Macneale,  107  U.  S.  97,  27  L.  369,  2  S.  Ct  79, 
holding  claim  defeated  by  prior  use  and  sale;  Brush  v.  Condi t,  132 
U.  S.  48,  49,  33  L.  256,  10  S.  Ct  4  (afBrming  22  Blatchf.  260,  20 
Fed.  835),  and  Stephenson  v.  Brooklyn,  etc.,  R.  R.,  19  Blatchf.  476, 
14  Fed.  460,  both  holding  successful  public  use  by  single  person 
sufficient;  Henry  y.  Providence  Tool  Co.,  11  Fed.  Cas.  1188,  holding 
use  must  be  in  public;  Dalby  v.  Lynes,  64  Fed.  878,  379,  holding 
knowledge  and  use  by  manufacturer  alone  sufficient 

Distinguished  in  Wilson  v.  Coon,  18  Blatchf.  547,  6  Fed.  626,  and 
Parlin  v.  Moline  Plow  Co.,  89  Fed.  333,  60  U.  S.  App.  308,  under 
facts. 

18  WalL  125-129,  21  L.  812,  UNITED  STATES  y.  BUZZO. 

Indictment  and  infonnation. —  Instance  where  Federal  court 
took  cognizance  of  criminal  case  prosecuted  by  information,  pp. 
125-129. 

Cited  as  such  in  Ex  parte  Wilson,  114  U.  S.  425,  29  L.  92,  5  S.  Ct 
989,  and  United  States  v.  Maxwell,  3  Dill.  280,  F.  C.  15,750. 

Internal  revenuie. —  Special  verdict,  on  information  under  act 
1866^  for  failing  to  stamp  certain  instruments,  "with  intent  to 
evade"  provisions  of  act  must  find  intent,  p.  128. 

Cited  by  way  of  analogy  in  Robinson  v.  Robinson,  20  S.  C.  573, 
refusing  to  hold  void,  note  innocently  executed  without  stamps; 
State  V.  French,  50  La.  Ann.  465,  23  So.  607,  holding  special  verdict 
in  criminal  case  defective  where  intent  not  found. 

Courts. —  Supreme  Court  will  not  take  cognizance  of  certificate 
of  division  when  record  shows  fatal  defect  in  proceedings,  render- 
ing judgment  against  defendant  impossible,  p.  129 
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Cited  In  United  States  v.  Britton,  107  U.  S.  671.  27  L.  526,  2  S. 
Ct  525,  and  United  States  v.  Britton,  108  U.  S.  207.  27  L.  701,  2 
S.  Ct  536,  refusing  to  answer  questions  where  indictment  Is  bad. 

• 

18  Wall.  129-141,  21  L.  929,  BARTEMETEB  v.  IOWA. 

Constitutional  law. —  Police  power  of  States  extends  to  regula- 
tion or  prohibition  of  sales  of  intoxicating  liquors,  p.  132. 

Bartemeyer  y.  Iowa  is  a  leading  authority  upon  this  point,  and 
its  ruling  has  been  applied  in  numerous  citing  cases  in  upholding 
various  State  laws  of  similar  character,  as  follows:  Beer  Co.  ▼. 
Massachusetts,  97  U.  S.  32,  33,  24  L.  992,  Foster  y.  Kansas,  112  U. 
S.  206,  28  L.  697,  5  S.  Ct  98,  32  Kan.  768,  Mugler  y.  Kansas,  123 
U.  S.  659,  31  L.  209,  8  S.  Ct  296  (affirming  S.  C,  29  Kan.  273,  44 
Am.  Rep.,  640),  Giozza  y.  Tieman,  148  U.  S.  662,  37  L.  601,  13  S.  Ct 
723,  Norton  v.  Jamison,  154  U.  S.  591  (appendix),  88  L.  1089,  14  8. 
Ct  1196,  State  y.  Bradley,  26  Fed.  290,  Kohn  v.  Melcher,  29  Fed. 
435,  In  re  Splckler,  43  Fed.  654,  10  L.  B.  A.  447,  Cantini  y.  Tillman, 
54  Fed.  973,  Jacobs  Pharmacy  Co.  y.  Atlanta,  89  Fed.  246,  Ex 
parte  Campbell,  74  Cal.  22,  23,  5  Am.  St  Rep.  420,  421,  15  Pac  319, 
State  y.  Brown,  19  Fla.  604,  607,  McLane  y.  Leicht  69  Iowa,  405, 
407,  29  N.  W.  329,  330,  Connolly  y.  Scarr,  72  Iowa,  225,  33  N.  W. 
642,  Prohibitory  Amendment  Cases,  24  Kan.  722,  Carleton  v.  Rugg, 
149  Mass.  553,  14  Am.  St  Rep.  447,  22  N.  E.  55,  5  L.  R.  A.  195,  Decle 
V.  Brown,  167  Mass.  291,  45  N.  E.  766,  ReithmlUer  y.  People,  44 
Mich.  285,  6  N.  W.  669,  People  y.  Walling,  53  Mich.  268,  18  N.  W- 
810,  Rohrbacher  y.  Jackson,  51  Miss.  743,  Territory  y.  Guyott,  9 
Mont  51,  22  Pac.  135,  State  v.  Joyner,  81  N.  C.  536,  State  y.  Kibling, 
03  Vt  643,  22  Atl.  616,  and  Savage  y.  Commonwealth,  84  Va.  623, 
5  S.  E.  567;  and  a  State  may  even  discriminate  against  unincorpo- 
rated towns  prohibiting  sales  therein.  United  States  v.  Ronan,  33 
Fed.  120  (affirming  S.  C,  80  Fed.  55),  and  State  y.  Berlin,  21  S.  C. 
295,  53  Am.  Rep.  679. 

Dissenting  opinions  in  the  following  cases  also  assert  and  apply 
the  rule:  Bowman  y.  Chicago,  etc.,  By.,  125  U.  S.  510,  81  L.  716» 
8  S.  Ct  707,  majority  holding  State  cannot  prohibit  carriers  from 
bringing  liquor  into  State;  Leisy  y.  Hardin,  135  U.  S.  129,  130,  34 
Lu  139,  140,  10  S.  Ct.  691,  692  (see  majority  opinion  infra);  Rhodes 
V.  Iowa,  170  U.  S.  427,  42  L.  1096,  18  S.  Ct.  669,  majority  holding 
law  requiring  carrier  to  certify  that  consignee  is  authorized  to  sell 
liquor,  unconstitutional;  Robinson  y.  Miner,  68  Mich.  575,  37  N.  W. 
33,  majority  holding  Michigan  law  unconstitutional  in  certain  fea- 
tures; McCullough  y.  Brown,  41  S.  C.  278,  279,  19  S.  E.  485,  23  L. 
R.  A.  432,  433,  majority  holding  dispensary  act  not  police  regulation* 
and  void. 

Other  cases,  citing  the  principal  case  by  way  of  analogy,  have 
upheld  the  exercise  of  the  police  power  in  its  application  to  other 
subjects:  Electric  Imp.  Co.  v.  San  Francisco,  45  Fed.  594, 13  L.  R.  A. 
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133,  and  n.,  holding  State  may  forbid  stretching  of  overhead  electric 
wires;  Magner  ▼.  People,  97  IlL  336,  may  enact  laws  for  protection  of 
game;  Glennon  ▼.  Brltton,  156  UL  245,  40  N.  B.  598,  may  provide 
for  searches  and  seizures  of  property  Illegally  kept;  Hockett  y. 
State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  may  regulate 
charges  of  telephone  companies;  United  States  v.  Ck)hn,  —  Ind. 
Ter.  — ,  52  8.  W.  44,  holding  prohibition  of  sale  of  liquor  In  terri- 
tory Is  reasonable  exercise  of  power  by  Congress;  Matter  of  Bros- 
nahan,  4  McCrary,  9,  18  Fed.  67,  Butler  v.  Chambers,  36  Minn.  72, 
1  Am.  St.  Rep.  641,  30  N.  W.  309,  and  State  v.  Addlngton,  12  Mo. 
App.  219,  227,  all  holding  State  may  regulate  sale  of  oleomargarine; 
State  Y.  Beattie,  16  Mo.  App.  145,  regulate  erection  of  liyery-stables; 
Davis  y.  State,  68  Ala.  63,  44  Am.  Rep.  132,  Mangan  y.  State,  76 
Ala.  63,  65,  and  State  y.  Moore,  104  N.  C.  722,  17  Am.  St  Rep.  702, 
10  8.  £.  145,  may  regulate  sale  of  cotton  In  seed;  State  y.  Bur- 
goyne*  7  Lea,  177,  40  Am.  Rep.  62,  may  prohibit  carrying  of  re- 
Tolyers;  Justice  y.  Commonwealth,  81  Va.  212,  may  prohibit  conduct 
of  lotteries;  Baker  y.  State,  54  Wis.  371,  373,  12  N.  W.  14,  15,  holding 
statute  providing  penalty  for  engaging  in  banking  business  when 
insolvent,  is  valid.  Cited  in  discussion,  obiter,  in  Charge  to  Grand 
Jury,  30  Fed.  Cas.  1006,  and  dissenting  opinion  In  Koehler  v.  Hill,  60 
Iowa,  587, 14  N.  W.  760.  See  also  valuable  notes  on  general  subject, 
in  35  Am.  Dec.  331;  1  Am.  St  Rep.  644;  27  Am.  St  Rep.  565. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  137,  10  S. 
Ct  688,  holding  law  prohibiting  sales  of  liquor  inapplicable  to  sales 
in  original  packages  by  importer;  Crutcher  v.  Kentucky,  141  U.  S. 
61,  35  li.  653,  11  8.  Ct  855,  holding  State  cannot  lay  discriminating 
tax  on  foreign  Insurs^nce  companies;  dissenting  opinion  In  Powell 
V.  Pennsylvania,  127  U.  S.  699,  32  L.  261,  8  8.  Ct  1263,  majority 
holding  State  may  regulate  or  prohibit  sale  of  oleomargarine. 

Conatitational  law. —  The  right  to  sell  Intoxicating  liquors  is 
not  a  privilege  of  citizens  of  the  United  States  under  the  fourteenth 
amendment  p.  133. 

Cited  and  affirmed  In  State  v.  Lindgrove,  1  Kan.  App.  59,  41 
Pac.  691,  Trageser  v.  Gray.  73  Md.  255,  25  Am.  St  Rep.  590,  20 
AtL  906,  9  L.  R.  A.  784,  and  n.,  and  State  v.  Brennan,  2  8.  Dak.  389, 
50  N.  W.  626,  all  asserting  State's  power  to  prohibit.  See  also  val- 
uable notes  In  35  Am.  Dec.  332,  57  Am.  Rep.  747,  25  Am.  St  Rep. 
890. 

Constitational  law. —  Whether  a  law  prohibiting  sales  of  liquor 
owned  when  law  was  passed,  would  be  constitutional,  queere,  pp. 
133,  134. 

Referred  to  In  State  v.  Walruff,  26  Fed.  186,  187,  196,  holding  in 
so  far  as  statute  prevents  use  of  property  acquired  before  passage 
of  law,  without  compensation.  It  Is  unconstitutional;  State  v.  Wal- 
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ruff,  26  Fed.  195,  and  Kessinger  v.  Hinkhouse,  27  Fed.  886,  887. 
holding  such  question  is  sufficient  to  give  jurisdiction  to  Federal 
court  on  removal. 

Supreme  Court,  on  error  to  State  court,  will  consider  only  ques- 
tions raised  below,  p.  135. 

Miscellaneous.—  Cited  also  in  In  re  Burdick,  162  111.  52,  44  N.  B. 
414,  and  dissenting  opinion,  162  111.  77,  44  N.  B.  422;  Cory  v.  Carter, 
48  Ind.  361,  17  Am.  Rep.  763,  and  State  v.  Duke,  42  Tex.  458,  but 
not  in  point 

18  WaU.  141-151,  21  L.  824,  STKBS  v.  CHADWICK. 

Bower  is  a  valuable  right,  absolute  in  wife,  release  of  which  is 
good  consideration  for  payment  of  money  to  her  separate  use,  pp. 
145,  146. 

Cited  and  principle  applied  in  Lackett  v.  Rumbaugh,  45  Fed.  36, 
holding  partnership  property  transferred  on  such  consideration  is 
exempt  from  firm  debts;  Gruver  v.  Walkup,  55  Neb.  546,  75  N.  W. 
1092,  holding  wife  may  accept  note  and  mortgage  on  land  free 
from  dower  claims;  Holmes  v.  Winchester,  133  Mass.  141,  and  Reals 
v.  Storm,  26  N.  J.  Bq.  375,  holding  money  so  secured  not  attachable 
by  husband's  creditors;  Stray er  v.  Long,  86  Va.  561,  10  S.  B.  575, 
holding  release  will  support  post-nuptial  settlement  as  against  hus- 
band's creditors;  Allen  v.  Perry,  56  Wis.  188,  14  N.  W.  7,  holding 
release  of  homestead  rights  is  good  considel^ation.  Cited  also  in 
discussion  obiter  in  Holter  v.  Wassweiler,  19  Mont  174,  47  Pac. 
808,  and  In  re  Alexander,  53  N.  J.  Bq.  99,  30  Atl.  818,  collecting 
cases;  Davis  v.  Davis,  25  Gratt  590.  See  also  note  in  31  Am.  Rep. 
445. 

Husband  and  wife. —  Statute  of  District  of  Columbia  construed, 
and  held  to  allow  wife  to  sue  alone,  joint  obligor  with  husband  on 
note  given  for  release  of  dower,  p.  148. 

Cited  in  Hamilton  v.  Rathbone,  175  U.  S.  417,  holding  wife  may 
bequeath  property  under  such  act;  Frledlander  v.  Johnson,  2  Woods, 
678,  F.  C.  5,117,  holding  husband  may  secure  indebtedness  to  wife 
by  note  or  pledge;  Messer  v.  Smyth,  58  N.  H.  300,  holding  wife  may 
mortgage  land  to  secure  note  given  by  her.  Cited  also  obiter  in 
Bowles  V.  Field,  83  Fed.  887. 

Distinguished  in  Richards  v.  BelUngham  Bay  L.  Co.,  47  Fed.  855, 
under  territorial  statute. 

Dower. —  Although  wife  may  in  fact  have  no  dower  rights  under 
certain  circumstances,  if  release  Is  deemed  necessary  to  sell  prop- 
erty, note  given  therefor  is  valid,  p.  149. 

Cited  in  Dexter  v.  Ohlander,  89  Ala.  270,  7  So.  116,  holding  relin- 
quishment of  supposed  rights  in  lease  consideration  for  note;  Nich- 
ols V.  Nichols,  1S6  Mass.  258,  holding  divorce  obtained  later  by  hus- 
band is  not  failure  of  consideration. 
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Distinguished  in  Wilson  t.  Ott,  173  Pa.  St.  260,  51  Am.  St.  Rep. 
770,  34  Atl.  26,  holding  equity  will  relieve  mortgagor  from  mistake 
as  to  title  to  property. 

Miscellaneous. —  Cited  also  In  Hiscock  v.  Jaycox,  12  Nat  Bank. 
Reg.  509,  12  Fed.  Cas.  214,  but  not  in  point 

18  Wall.  151-155,  21  L.  775,  BATBSVILLB  INST.  r.  KAUFFMAN. 

Equity. —  Assignees  of  claim  against  third  persons,  having  parted 
with  interest  are  not  necessary  parties  to  bill  by  their  assignees  to 
enforce  it  p.  154. 

Cited  and  followed  in  Scott  v.  Ludington,  14  W.  Ya.  393,  a  sim- 
ilar case. 

Aasignment  of  debt  carries  with  it  assignment  of  Judgment  or 
mortgage  securing  it  p.  154. 

Cited  and  followed  in  Ober  v.  Gallagher,  93  U.  S.  207,  206,  23  L. 
831,  832,  holding  assignee  of  note  secured  by  mortgage  may  sue  si- 
multaneously in  law  and  equity;  Wall  v.  Bissell,  125  U.  S.  392,  31  L. 
777,  8  S.  Ct  984,  Commonwealth  v.  Reading  Sav.  Bank,  137  Mass. 
443,  and  Barnes  v.  Boardman,  149  Mass.  114,  21  N.  E.  309,  3  L.  R.  A. 
788.  and  n.,  both  holding  assignment  of  mortgage  carried  legal  title 
to  property;  Smith  v,  Lang,  2  Tex.  Civ.  App.  (586,  22  S.  W.  198,  hold- 
ing assignment  of  note  carried  Judgment  as  collateral. 

Trusts. —  Although,  on  death  of  trustee,  equity  court  may  appoint 
successor,  it  need  not  do  so,  but  may  enforce  trust  through  its  own 
agency,  p.  154. 

Cited  in  Tuttle  v.  Merchants'  Nat  Bank,  19  Mont  18,  47  Pac.  205, 
sustaining  appointment  by  court  Cited  in  discussion,  obiter,  in 
dissenting  opinion  in  Meriwether  v.  Garrett  102  U.  S.  528,  26  L. 
210,  and  Garrett  v.  Memphis,  5  Fed.  867. 

Limitation  of  actions. —  Existence  of  Civil  War  operated  to  sus- 
pend statute  of  limitations  in  rebellious  States,  p.  155. 

Cited  and  followed  in  Ross  v.  Jones,  22  Wall.  587,  22  L,  733, 
holding  war  suspended  bar  against  suit  on  note;  Randolph  v.  Ward, 
29  Ark.  245,  holding  limitation  on  Judgment  liens  suspended;  Ahnert 
V,  Zaum,  40  Wis.  629,  holding  statute  barring  ejectment  arrested 
by  war.  Cited  in  discussion  obiter  in  Mercantile  Trust  Co.  v.  St 
Louis,  etc.,  Ry.,  69  Fed.  196,  collecting  cases. 

Miscellaneous.—  Cited  also  in  Smith  v.  Ford,  -48  Wis.  145,  2  N.  W. 
151,  but  not  in  point 

18  Wall.  156-162,  21  L.  860,  DAY  v.  MICOU. 

War. —  Under  confiscation  act  1862,  only  life  estate  of  person 
whose  land  was  seized  was  subject  to  condemnation  and  sale,  p.  160. 

The  following  citing  cases  affirm  the  rule,  and  apply  it  to  facts 
essentially  similar  to  those  In  principal  case;  Ex  parte  Lange,  18 
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Wall.  177,  21  L.  879.  Conrad  v.  Waples,  96  U.  S.  285,  24  L.  722, 
Brugere  v.  SUdell,  154  U.  S.  698,  21  L.  862,  14  S.  Ct.  1197.  Davies 
V.  SUdell,  154  U.  S.  626,  23  L.  871,  14  S.  Ct.  1200,  Newby  v.  Brownlee, 
23  Fed.  321,  and  SUdell  v.  Germania  Nat.  Bank,  27  La.  Ann.  355. 
Cited  in  discussion  obiter  in  Jenkins  v.  CoUard,  145  U.  S.  555,  3G 
L.  815,  12  S.  Ct  871,  and  Burbank  v.  Harris,  30  La.  Ann.  491.  And 
see  note,  29  Am.  Rep.  97. 

Explained  in  Wallach  y.  Van  Riswlck,  92  U.  S.  211,  23  L.  477, 
holding  rule  protected  heirs  alone.  Distinguished  in  ELlrk  v.  Lewis, 
4  Woods,  101.  9  Fed.  646,  under  prior  act,  holding  fee  passed  by  sale. 

War. — Decree  condemning  fee,  under  confiscation  act,  1862, 
passed  only  Ufe  estate  of  offending  person,  p.  160. 

Cited,  arguendo,  in  Foltz  v.  St  Louis,  etc.,  Ry.,  60  Fed.  821,  19 
XJ.  S.  App.  576,  SuitterUn  v.  Conn.,  etc.,  Ins.  Co.,  90  111.  489. 

Judicial  sales. —  Condemnation  in  proceedings  in  rem  does  not, 
except  in  admiralty  and  revenue  cases,  exclude  claims  to  other  in- 
terests in  the  property,  p.  162. 

Cited  in  DuUn  v.  McCaw,  39  W.  Va.  729,  20  S.  E.  684,  ruUng  sim- 
ilarly as  to  goods  attached. 

Mortgage. —  Foreclosure  is  proceeding  in  rem,  p.  162. 

Cited  and  principle  appUed  in  Martin  v.  Pond,  30  Fed.  18,  holding 
mortgagor  may  be  summoned  by  pubUcation.  Cited,  arguendo,  in 
Deck  V.  Whitman,  96  Fed.  889. 

War. — Property  sold  under  confiscation  act,  1862,  passed  subject 
to  mortgages  previously  executed  thereon,  p.  162. 

Cited  in  Claims  of  Marcuard,  20  Wall.  115,  22  L.  328,  holding  Uens 
on  land  not  displaced  by  condemnation;  Avegno  v.  Schmidt,  113  XT. 
S.  297,  302,  28  L.  977,  978,  5  S.  Ct  488,  491,  ruUng  similarly  as  to 
mortgages;  Chapman  v.  Phcenix  Nat.  Bank,  85  N.  T.  451,  under 
facts  similar  to  those  in  principal  case;  Shields  y.  Schiff,  124  U.  S. 
354,  356.  31  L.  447,  8  S.  Ct  512,  and  Avegno  v.  Schmidt  35  La. 
Ann.  589,  and  Shields  v.  Schiff,  36  La.  Ann.  648,  all  holding  mort- 
gagee may  proceed  against  mortgagor  as  if  latter  had  not  been  di- 
vested of  title;  Risley  v.  Phenix  Bank,  83  N.  Y.  332,  334,  38  Am. 
Rep.  429,  430,  holding  confiscation  of  deposits  did  not  defeat  claims 
thereon.  Cited  in  discussion  obiter  in  United  States  v.  Dunnington, 
146  U.  S.  346,  36  L.  999,  13  S.  Ct  8L    See  also  note  in  38  Am. 

Rep.  434. 

Miscellaneous. —  Cited  also  in  Semmes  v.  United  States,  91  U.  S. 
27,  23  L.  196,  but  not  in  point 
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Supreme  Court  may  issue  writs  of  habeas  corpus  and  certiorari 
to  determine  legality  of  imprisonment  under  Judgment  of  inferior 
Federal  court,  p.  166. 
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Cited  and  principle  applied  as  follows:  Bx  parte  Slebold,  100  IT.  S. 
375,  25  L.  719,  holding  writ  may  Issne  to  discharge  prisoner  held 
under  nnconstitutional  law,  although  court  has  not  Jurisdiction  to 
hear  appeal;  Ex  parte  Rowland,  104  U.  8.  612,  26  L.  864,  Ex  parte 
Ftek,  113  U.  S.  719,  28  L,  1119,  6  S.  Ct  726,  In  re  Ayers,  123  U.  S. 
486,  31  L.  223,  8  S.  Ct.  172,  In  re  Dill,  32  Kan.  683,  5  Pac.  43,  Ex 
parte  O'Brien,  127  Mo.  491,  30  8.  W.  161,  and  Miskmins  v.  Shaver, 
—  Wyo.  — ,  58  Pac.  415,  417,  all  discharging  prisoners  committed 
for  contempt  by  court  lacking  authority;  Ex  parte  Hung  Hang,  108 
U.  S.  553,  27  L.  812,  2  8.  Ct  864,  holding  writ  is  incident  of  appel- 
late jurisdiction  alone;  Ex  parte  Royall,  117  tJ.  8.  253,  29  L.  872, 
6  S,  Ct  741,  holding  It  discretionary  with  court  to  issue  writ  or 
await  appeal  where  prisoner  under  indictment  from  State  court; 
In  re  Snow,  120  U.  8.  286,  30  L.  663,  7  8.  Ct  562,  ordering  issu- 
ance of  writ  where  want  of  Jurisdiction  of  court  to  punish  appeared 
on  record;  Ex  parte  Bain,  121  U.  8.  14,  30  L.  853,  7  S.  Ct  788,  dis- 
charging prisoner  held  on  void  indictment;  Haas  Nielson,  Petr.,  131 
U.  S.  182,  184,  33  L.  120,  9  8.  Ct  674,  In  re  Wong  Yung  Quy,  6  Sawy. 
240,  241,  242,  243,  244,  47  Fed.  718,  719,  720,  721,  Ex  parte  Rosen- 
blatt, 19  Nev.  442,  3  Am.  8t  Rep.  903,  14  Pac.  299,  and  Ex  parte 
Rollins,  80  Va.  316,  all  discharging  prisoners  held  under  void  stat- 
ute; In  re  Mills,  135  U.  8.  270,  34  L.  110,  10  S.  Ct.  764,  ordering 
discharge  of  prisoner  confined  in  State  prison  under  sentence  of 
Federal  court;  In  re  Stupp,  12  Blatchf.  507,  519,  F.  C.  13,563,  issuing 
writ  to  determine  legality  of  d<etention  for  extradition;  Ex  parte 
Kenyon,  5  Dill.  389,  F.  C.  7,720,  Issuing  writ  to  determine  whether 
prisoner  held  In  violation  of  Federal  Constitution  or  law;  Ex  parte 
Bridges,  2  Woods,  430,  F.  C.  1,862,  holding  person  Imprisoned  In 
State  prison  for  perjury  before  Federal  officer  is  entitled  to  writ; 
Ex  parte  Houghton,  7  Fed.  664,  8.  C,  8  Fed.  903,  discharging  pris- 
oner held  by  State  court  for  counterfeiting;  Ex  parte  Farley,  40 
Fed.  68,  holding  court  may  inquire  into  proceedings  sufficiently  to 
determine  Jurisdiction;  Campbell  v.  Waite,  88  Fed.  107,  69  U.  S. 
App.  743,  holding  Federal  officer  arrested  for  act  done  under  au- 
thority may  be  released  by  writ  to  State  court;  People  v.  Liscomb, 
60  N.  T.  572,  19  Am.  Rep.  220,  holding  prisoner  entitled  to  release 
on  expiration  of  legal  term  of  sentence;  In  re  McCain,  9  S.  Dak. 
<30,  68  X.  W.  165,  commitment  for  refusal  to  obey  writ  of  mandamus 
Issued  without  authority  is  void;  McLendon  v.  State,  92  Tenn.  524, 
22  8.  W.  201,  21  L.  R.  A.  740,  and  n.,  where  order  of  arrest  void 
on  face;  Ex  parte  Dixon,  1  Utah,  194,  discharging  prisoner  held 
under  void  government;  Ex  parte  Degener,  30  Tex.  App.  575,  576, 
17  8,  W.  1114,  issuing  writ  where  court  had  no  power  to  commit 
for  contempt;  In  re  Crow,  60  Wis.  360,  19  N.  W.  717,  holding  court 
may  Issue  writ  to  determine  whether  term  has  expired.  Cited  also 
in  discussion  obiter  in  the  following:  In  re  Coy,  127  U.  S.  733,  ;u 
Fed,  796,  Ex  parte  Terry,  128  U.  8.  306,  32  L.  409,  9  8.  Ct  79,  S.  C, 
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reprinted  In  13  Sawy.  463,  Electoral  College  Case,  1  Hughes.  587, 
F.  C.  4,336.  Kamp  v.  Kamp,  59  N.  Y.  218,  and  MilUken  v.  City  Coun- 
cil. 54  Tex.  392.     See  also  note.  26  Am.  Dec.  44. 

Distinguished  in  Stalker,  Petr.,  167  Mass.  12,  44  N.  B.  1068,  hold- 
ing habeas  corpus  will  not  issue  to  correct  erroneous  sentence. 

Habeas  corpus  will  not  issue  to  review  Judgments  in  criminal 
cases,  p.  166. 

Cited  and  followed  in  Ex  parte  Parks,  93  U.  S.  23,  23  L.  788,  re- 
fusing to  consider  whether  offense  for  which  prisoner  held  is  pun- 
ishable; Ex  parte  Curtis,  106  U.  S,  375,  27  L.  236,  1  S.  Ct.  386.  deny- 
ing writ  where  court  had  Jurisdiction  under  valid  law;  Ex  parte 
Carll,  106  U.  S.  522,  27  L.  288,  1  S.  Ct.  535,  In  re  Thompson,  9  Mont, 
389,  23  Pac.  934.  and  Ex  parte  Marx,  86  Va.  44,  9  ^.  E.  477,  all 
holding  writ  will  not  issue  to  determine  sufficiency  of  evidence;  Ex 
parte  Yarbrough,  110  XJ.  S.  653,  28  L.  274,  4  S.  Ct  153,  holding  errors 
of  law  not  reviewable  in  proceedings  on  writ;  Ex  parte  Crouch,  112 
U.  S.  180,  28  L.  691,  5  S.  Ct.  97,  holding  writ  will  not  issue  to  pre- 
vent future  errors  on  part  of  court;  Ex  parte  Wilson,  114  XJ.  S.  421, 
29  L.  90,  5  S.  Ct  937,  refusing  to  discharge  prisoner  for  defect  in 
commitment;  In  re  Frederick,  149  U.  S.  75,  76, 37  L.  656, 13  S.  Ct  795, 
holding  writ  issues  only  where  sentence  of  conviction  void;  Ex  parte 
Ulrich,  43  Fed.  663,  refusing  writ  to  determine  whether  State  court 
denied  right  claimed  under  Federal  laws;  In  re  King,  51  Fed.  435. 
holding  habeas  corpus  will  not  issue  because  of  misconduct  of  Jury; 
King  V.  M'Lean  Asylum,  64  Fed.  347,  21  U.  S.  App.  481,  26  L.  R.  A. 
792,  denying  Jurisdiction  to  issue  writ  to  determine  custody  of 
insane  person,  legality  being  unquestioned;  In  re  Rowe,  77  Fed. 
166,  40  U.  S.  App.  516,  refusing  writ  to  determine  sufficiency  of 
indictment;  Sennott's  case,  146  Mass.  493,  4  Am.  St  Rep.  345,  16 
N.  E.  450,  holding  erroneous  commitment  can  be  corrected  only  on 
error;  State  v.  Sheriff  of  Hennepin  Co.,  24  Minn.  92,  refusing  to 
review  action  of  court  in  discharging  Jury;  Matter  of  Brittain,  93 
N.  C.  588,  refusing  writ  where  record  showed  Jurisdiction;  Ex  parte 
Bond,  9  S.  C.  82,  30  Am.  Rep.  22,  holding  prisoner  given  excessive 
sentence  not  entitled  to  writ;  State  v.  Noyes,  87  Wis.  343,  41  Am. 
St.  Rep.  46,  58  N.  W.  387, 27  L.  R.  A.  786,  and  n.,  holding  only  Jurisdic- 
tional defects  warrant  release  by  writ;  In  re  McDonald,  4  Wyo. 
162,  33  Pac.  22,  holding  failure  to  state  term  can  only  be  corrected 
on  error;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  77,  34  L,  76, 
10  S.  Ct  673,  majority  asserting  power  to  issue  writ  to  determine 
whether  imprisonment  contrary  to  Federal  laws,  and  to  hear  testi- 
mony and  argument.  Cited,  arguendo,  in  Ex  parte  Joyce,  13  Fed. 
Cas,  1176,  and  Ex  parte  Bamett,  51  Ark.  217,  10  S.  W.  493. 

Certiorari  was  used  in  this  case  as  auxiliary  to  habeas  corpus 
to  bring  up  record,  p.  166. 

Cited  and  precedent  followed  in  Ex  parte  Virginia,  100  U.  S.  343. 
25  Tm  678,  issuing  writs  to  determine  authority  of  court  to  hold 
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prigoner;  State  y.  Johnson,  103  Wis.  625,  79  N.  W.  1091,  Issuing  writ 
as  auxiliary  to  mandamus  to  inferior  court  Cited  obiter  also  in 
dissenting  opinion  in  Ex  parte  Virginia,  100  IT.  S.  351,  25  L.  681. 

Judgments  in  both  civil  and  criminal  cases  may  be  set  aside  or 
amended  by  court  during  term,  p.  167. 

Cited  and  rule  applied  in  Goddard  v.  Ordway,  101  U.  S.  752,  25 
L.  1043,  holding  court  may  vacate  decree  and  grant  reargument; 
Ayres  Y.  Wiswall,  112  U.  8.  190,  28  L.  695,  5  S.  Ct.  92,  holding  de- 
cree in  foreclosure  suit  is  in  control  of  court  during  term;  United 
States  ▼.  Harmison,  3  Sawy.  557,  F.  C.  15,308,  asserting  power  of 
court  to  set  aside  sentence  and  impose  shorter  sentence;  Re  Dupee, 
2  Low.  20,  F.  C  4,183,  holding  court  may  recall  decree  of  discharge 
*in  bankruptcy;  Alexander  v.  Mortgage  Co.,  47  Fed.  134,  holding  bill 
by  third  party  to  vacate  Judgment  is  not  demurrable;  Thomas  v. 
American,  etc..  Land,  etc.,  Co.,  47  Fed.  557,  12  L.  R.  A.  688,.  and  n., 
holding  void  Judgment  on  note  may  be  set  aside  at  subsequent 
term;  ^tna  L.  Ins.  Co.  v.  Board  Co.  Commrs.,  79  Fed.  576,  49  XJ. 
8.  App.  125,  holding  court  may  vacate  Judgment  inadvertently  en- 
tered; Ex  parte  Gilmore,  71  Cal.  625,  12  Pac.  800,  holding  illegal 
sentence  of  fine  and  imprisonment  may  be  set  aside  at  term;  Brad- 
ford Y.  People,  22  Colo.  161,  43  Pac.  1015,  supporting  resentence 
made  before  prisoner  committed  to  penitentiary;  Ex  parte  Williams, 
26  FUu  318,  8  So.  426,  sustaining  additional  order  for  costs;  Plain 
V.  State,  60  6a.  287,  holding  mitigation  of  sentence  first  imposed  not 
ground  for  discharge;  Pittsburgh,  etc..  By.  v.  Hays,  17  Ind.  App. 
275,  46  N.  B.  598,  asserting  power  of  appellate  court  to  set  aside 
its  Judgments  at  term;  Commonwealth  v.  Foster,  122  Mass.  323,  23 
Am.  Rep.  331,  holding  prisoner  sentenced  on  one  count  in  indictment 
cannot  be  sentenced  on  others  at  subsequent  term;  Ammon  v.  John- 
son, 3  Oliio  C.  C.  273,  holding  court  may  remit  part  of  sentence  for 
contempt;  State  y.  Fiester,  32  Or.  267,  50  Pac.  665,  holding  record 
may  be  amended  at  term  without  notice;  Price's  case,  33  Gratt. 
823,  36  Am.  Rep.  800,  asserting  power  of  court  to  increase  sentence 
during  term  at  which  rendered.  Cited  obiter  in  Fischer  v.  Hayes, 
19  Blatchf.  18,  6  Fed.  69.    And  see  note,  79  Am.  Dec.  779. 

GSriminal  law. —  Judgment  in  criminal  case  executed  during  term 
cannot  be  vacated  and  another  sentence  substituted,  p.  168. 

Cited  and  principle  applied  in  Ex  parte  Friday,  43  Fed.  918,  919, 
holding  sentence  cannot  be  extended  after  term  to  permit  of  im- 
prisonment in  penitentiary;  In  re  Johnson,  46  Fed.  481,  holding, 
after  part  of  illegal  sentence  served,  court  cannot  resentence  to  con- 
form with  statute;  People  v.  Whitson,  74  111.  24,  denying  power  of 
court  to  modify  sentence  at  subsequent  term;  In  re  Jones,  85  Neb. 
502,  53  N.  W.  469,  holding  court  could  not,  after  part  of  sentence 
served  in  industrial  school,  sentence  boy  to  penitentiary;  State  v. 
Warren,  92  N.  C  828,  holding  court  cannot  resentence  after  part 
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expired;  Whitney  t.  State,  6  Lea,  248,  holding  court  cannot  add  im- 
prisonment to  fine,  at  next  term;  Grisham  v.  State,  19  Tex.  App. 
514,  515,  holding  rule  applicable  where  part  of  sentence  of  impris- 
onment served.  Cited  obiter  in  In  re  Black,  52  Kan.  67,  39  Am.  St. 
Kep.  333,  34  Pac.  415.    See  also  note,  39  Am.  Rep.  551. 

Distinguished  in  Commonwealth  v.  Murphy,  —  Mass.  — ,  54  N. 
B.  861,  862,  holding  resentence,  ordered  by  appellate  court,  valid,  al- 
though part  of  first  erroneous  sentence  served;  State  v.  Crook,  115 
N.  C.  764,  766.  20  S.  E.  515,  29  L.  R.  A.  261,  holding  payment  of  costs 
does  not  constitute  part  of  sentence;  State  v.  Yandle,  119  N.  C. 
879,  25  S.  E.  797,  34  L.  R.  A.  393,  holding  order  to  work  on  public 
roads  is  not  second  sentence. 

Criminal  law. —  No  person  can  be  twice  punished  or  placed  in 
jeopardy  for  the  same  offense,  p.  168. 

Cited  and  followed  in  Ex  parte  Ulrich,  42  Fed.  590,  593,  holding 
discharge  of  jury,  without  prisoner's  consent  or  knowledge,  bars 
subsequent  prosecution;  In  re  Bennett,  84  Fed.  326,  holding  pris- 
oner convicted  of  lesser  offense  than  charged  in  indictment,  cannot 
be  again  indicted;  State  v.  Gathers,  15  S.  C.  371,  holding  appeal  can- 
not be  taken  from  judgment  of  acquittal;  Powell  v.  State,  17  Tex. 
App.  362,  holding  discharge  of  jury,  if  unwarranted,  bars  further 
trial;  McCann  v.  United  States,  2  Wyo.  287  (294),  holding  indictment 
charging  two  inconsistent  offenses,  must  be  dismissed.  Cited  obiter 
in  dissenting  opinion  in  Nelson  v.  People,  38  Mich.  624.  See  also 
note,  12  Am.  Dec.  547. 

Distinguished  in  the  following:  In  re  I^szynsky,  16  Blatchf.  16, 
17,  F.  C.  8,279,  holding  civil  proceeding  to  recover  statutory  penalty 
is  not  bar  to  criminal  prosecution;  United  States  v.  Olsen,  57  Fed. 
582,  holding  decree  of  forfeiture  of  vessel  will  not  bar  indictment 
of  owner;  Bos  well  v.  State,  20  Fla.  874,  holding  conviction  for  as- 
sault and  battery  is  no  bar  to  indictment  for  assault  with  deadly 
weapon;  In  re  McClaskey,  2  Okl.  576,  577,  37  Pac.  857,  holding 
jeopardy  does  not  attach  until  court  has  jurisdiction. 

Criminal  law. —  Autrefois  acquit,  or  autrefois  convict.  Is  good 
defense  to  indictment  or  information,  for  any  crime  or  misdemeanor, 
pp.  169-173. 

Cited  and  principle  applied  in  United  States  v.  Chouteau,  102  U.  S. 
611,  26  L.  249,  holding  compromise  settlement  for  offense  against 
United  States,  Is  bar  to  indictment;  Williams  v.  Commonwealth,  78 
Ky.  98,  holding  change  in  allegations  of  second  indictment,  does  not 
affect  right  to  plead  dismissal  of  first 

Criminal  law. —  A  judgment  merely  erroneous  is  not  absolutely 
void  if  rendered  by  court  of  competent  jurisdiction,  and  based  on 
valid  verdict,  p.  174. 

Cited  and  principle  applied  In  Semmes  v.  United  States,  9.1  U.  S. 
27,  23  L.  196,  holding  reopening  of  part  of  decree  will  not  justify 
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reconsideration  of  whole;  In  re  Swan,  150  U.  S.  653,  37  L.  1211,  14 
8.  Gt  230,  holding  excessive  sentence  void  only  as  to  excess;  In  re 
Bonner,  151  U.  S.  256,  88  L.  151, 14  S.  Ct  325,  issuing  writ  for  release 
of  person  sentenced  to  State  prison  from  Federal  conrt,  but  without 
prejudice  to  right  to  resentence;  United  States  y.  Pridgeon,  153  U. 
8.  62,  38  li.  637,  14  S.  Ct  751,  holding  excessive  sentence  voidable 
only  on  appeal;  Barrett  v.  Hopkins,  2  McGrary,  132,  7  Fed«  314,  hold* 
ing  Circuit  Court  may  issue  writ  to  determine  jurisdiction  of  court- 
martial  to  hold  prisoner;  United  States  v.  Harman,  68  Fed.  474, 
alDrming  S.  C,  50  Fed.  922,  023,  holding  reversal  of  judgment  for 
failure  to  inflict  statutory  sentence  will  not  warrant  release;  In  re 
Christian,  82  Fed.  202,  203,  where  prisoner  released  for  failure  to 
sentence  according  to  statute,  but  without  rejudlce  to  right  to  re- 
sentence; Ex  parte  Henshaw,  73  Cal.  507,  15  Pac  119,  holding  fail- 
ure to  specify  costs  awarded  did  not  avoid  commitment  for  con- 
tempt; Snitterlin  v.  Conn.,  etc.,  Ins.  Co.,  00  111.  488,  holding  decree 
of  foreclosure  denying  right  of  redemption,  valid  as  to  foreclosure 
alone;  Eisner  v.  Shrigley,  80  Iowa,  36,  45  N.  W.  394,  holding  mere 
failure  to  fix  time  of  imprisonment  does  not  avoid  judgment;  State 
V.  Sheriff,  48  La.  Ann.  60,  72,  55  Am.  St.  Rep.  260,  263,  18  So.  957, 
960,  holding,  where  punishment  is  less  than  minimum  prescribed, 
habeas  corpus  will  not  issue;  In  re  Williams,  39  Minn.  173,  39  N. 
W.  65,  holding  sentence  for  shorter  term  than  allowed  by  law  not 
ground  for  habeas  corpus;  State  v.  Wolfer,  68  Minn.  466,  71  N.  W. 
681,  holding  sentence  not  void  for  failure  to  sentence  at  hard  labor; 
In  re  Taylor,  7  S.  Dak.  387,  389,  390,  393,  58  Am.  St  Rep.  847,  850, 
862.  64  N.  W.  255,  256,  257,  45  L.  R.  A.  146,  147,  149,  153,  and  n., 
holding  sentence  of  imprisonment  void  only  as  to  excess;  People  v. 
Beggel,  8  Utah,  25,  28  Pac.  956,  holding  excessive  fine  void  only  as 
to  excess;  State  v.  Sloan,  65  Wis.  651,  27  N.  W.  618,  holding  error 
in  judgment  does  not  authorize  discharge;  dissenting  opinion  in 
Gresham  ▼.  Ewell,  85  Ya.  8,  majority  holding  judgment  void  where 
record  did  not  show  reason  for  rendition  by  visiting  judge.  Cited 
and  approved  obiter  in  United  States  v.  Doherty,  27  Fed.  733,  and 
Gerling  ▼.  Insurance  Co.,  39  W.  Va.  701,  20  S.  E.  695. 

Criminal  law. —  When  court  has  imposed  both  alternative  penal- 
ties of  fine  or  imprisonment,  and  former  has  been  paid,  it  cannot 
modify  sentence  by  imposing  only  latter,  pp.  174,  175. 

Cited  and  followed  in  Parker  v.  State,  51  Miss.  539,  a  case  present- 
ing similar  facts;  State  v.  Addy,  43  N.  J.  L.  116,  39  Am.  Rep.  550, 
holding  condition  exacted  in  consideration  of  suspension  of  sentence, 
if  complied  with,  entitles  prisoner  to  discharge.  See  also  following 
valuable  notes  on  this  point:  79  Am.  Dec.  780,  and  55  Am.  St  Rep. 
268,274. 

Distinguished  in  State  v.  Schierhoff,  103  Mo.  51,  15  S.  W.  152, 
holding  discharge  from  illegal  Imprisonment  for  failure  to  pay  fine 
does  not  discharge  fine. 

Vol.  VIII  — U 
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Judgments. —  Distinctions  between  void  and  merely  voidable 
Judgments  are  very  nice,  and  they  may  fall  under  the  one  class  or 
the  other,  as  they  are  regarded  for  different  purposes,  pp.  175,  176. 

Cited  and  relied  upon  In  Windsor  t.  McVeigh,  93  U.  8.  283,  23  L. 
917,  holding  void,  sentence  of  confiscation  and  condemnation  ren- 
dered without  notice;  Weeks  v.  Brldgman,  159  U.  S.  647,  40  L.  255, 
16  S.  Gt  75,  holding  certificate  confirming  title  to  land  granted  to 
another  Is  Inoperative;  Walker  v.  Sturbans,  38  Fed.  301,  holding 
formal  defect  in  judgment  in  ejectment  did  not  render  It  void; 
Woodruff  V.  United  States,  58  Fed.  768,  holding  void,  sentence  which 
did  not  follow  statute;  In  re  Curtis,  91  Fed.  741,  holding  assignment 
under  State  law  void  while  national  banlanpt  law  in  force. 

Judgments. —  The  mere  fact  that  a  court  has  jurisdiction  of  the 
person  and  the  offense  will  not  render  valid  an  erroneous  judgment 
rendered  in  the  case,  p.  176. 

Cited  and  followed  in  United  States  v.  Walker,  109  U.  S.  266,  27 
L.  930,  3  S.  Ct  283,  holding  decree  directing  executor  removed  by 
court  to  pay  over  certain  money  to  his  successor,  void. 

Judgment  of  court  lacking  Jurisdiction  is  void,  pp.  176,  177. 

Cited  and  applied  in  Ex  parte  Baldwin,  60  Cal.  435,  holding  order 
of  commitment  on  void  judgment  affords  no  authority  to  imprison; 
Ex  parte  Bernert,  62  Cal.  529,  530,  discharging  prisoner  for  want  of 
authority  of  court  to  commit;  Hastings  v.  Whltmer,  —  Ind.  Ter. 
— ,  51  S.  W.  968,  holding  purchaser  at  sale  ordered  by  court  lacking 
jurisdiction  acquires  no  title;  In  re  McVey,  50  Neb.  483,  70  N.  W. 
52,  and  Finders  v.  Bodle,  —  Neb.  — ,  78  N.  W.  481,  both  holding  judg- 
ment in  proceeding  not  warranted  by  State  Constitution,  Is  void; 
Dorr  V.  Rohr,  82  Ya.  363,  3  Am.  St  Rep.  109,  holding  judgment  In 
garnishment  proceedings  without  notice,  void;  Seamster  v.  Black- 
stock,  83  Ya.  235,  5  Am.  St  Rep.  264,  2  S.  B.  37,  holding  decree  of 
partition  attackable  collaterally.  Approved  obiter  In  Foltz  v.  St 
Louis,  etc.,  Ry.,  60  Fed.  321,  19  U.  S.  App^  576,  and  Wade  v.  Han- 
cock, 76  Ya.  625,  626. 

• 

Criminal  law. —  When  a  prisoner  has  endured  one  of  two  alterna- 
tive punishments  prescribed  for  his  offense,  the  court's  power  is 
exhausted,  and  he  is  entitled  to  discharge,  pp.  176,  178. 

Cited  and  approved  obiter  in  Hovey  v.  Elliott,  145  N.  Y.  142,  39 
N.  E.  845,  39  L.  R.  A.  462,  and  n.  And  see  notes,  26  Am.  Dec.  45, 
and  55  Am.  St  Rep.  269. 

Distinguished  In  Ex  parte  Bigelow,  113  U.  8.  331,  28  L.  1006,  5 
S.  Ct  544,  under  facts. 

Criminal  law. —  Where  prisoner  has,  under  elroneous  judgment, 
suffered  full  penalty  for  his  offense,  further  judgment  of  court  is 
void  for  want  of  power,  p.  178. 

Cited  and  applied  in  McDonald  v.  State,  45  Md.  92,  holding  ap- 
pellate court  can  only  reverse  judgment,  and  cannot  remand  for 
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proper  sentence.  Following  valuable  notes  discnss  this  subject  at 
length:  25  Am.  Rep.  702,  29  Am.  Rep.  96»  97,  23  Am.  St  Rep.  110, 
115,  29  Am.  St  Rep.  78. 

War. —  Under  confiscation  act  of  1862,  decree  condemning  fee 
subjected  only  life  estate  to  sale,  p.  178. 

Dictum  cited  and  applied  in  Citizens'  Bank  y.  Hyams,  42  La. 
Ann.  732,  7  So.  701. 

Miscellaneous. —  Petitioner  sued  the  committing  Judge,  after  dis^ 
charge,  and  his  right  to  recover  was  denied  in  the  following:  Lange 
V.  Benedict  99  U.  S.  71,  25  L.  470.  affirming  13  Blatchf.  563,  565, 
566,  F.  C.  18,307,  and  73  N.  Y.  29,  30,  31,  33,  34,  29  Am.  Rep.  89,  90, 
92.  Discussion  of  cases  in  dissenting  opinion  is  referred  to  in  State 
V.  Gray,  37  N.  J.  L.  371. 
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Constitutional  law. —  Charter  of  private  corporation  existing  for 
public  purx)oses  is  contract  within  meaning  of  obligation  clause  of 
Constitution,  p.  225. 

Cited  and  rule  applied  in  New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  IT.  S.  660,  29  L.  520,  6  S.  Ct  257,  holding  grant  of  exclusive 
franchise  to  furnish  gas  cannot  be  impaired  by  subsequent  legisla- 
tion; Oliver  v.  Memphis,  etc.,  R.  Co.,  80  Ark.  130,  denying  power  of 
legislature  to  repeal  tax  exemption  In  corporate  charter.  Cited  in 
discussion  obiter,  in  the  following:  Gibbons  v.  Mahon,  136  U.  S. 
5.57,  34  L.  527,  10  S.  Ct  1058,  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala. 
578,  and  State  v.  Maine  Central  R.  R.,  66  Me.  494. 

Taxation. —  State  legislatures  may  exempt  property  of  persons 
or  corporations  from  taxation,  for  specified  period  or  perpetually, 
p.  225. 

Constitutional  law. —  Immunity  from  taxation  conferred  by  char- 
ter becomes  part  of  contract,  and  cannot  be  revolted,  p.  225. 

Distinguished  in  Grand  Lodge  v.  City,  44  La.  Ann.  665,  11  So. 
151,  holding  legislature  may  repeal  exemption  where  such  power 
reserved  by  organic  law. 

Taxation. —  Intent  of  legislature  to  exempt  from  taxation  must 
be  dear  beyond  reasonable  doubt,  p.  225. 

Knmerous  citing  cases  have  applied  this  ruling,  as  follows: 
Morgan  v.  Louisiana,  93  U.  S.  222,  23  L.  861,  Plcard  v.  Tennessee, 
etc.,  R.  R,,  130  U.  S.  Wl,  32  L.  1053,  9  S.  Ct  642,  Keokuk,  etc.,  R.  R. 
V.  Missouri,  152  U.  S.  306,  38  L.  453,  14  S.  Ct  594,  Memphis,  etc., 
R.  R.  V.  Berry,  41  Ark.  444,  Baltimore,  etc.,  Ry.  v.  Ocean  City,  89 
Md.  97,  42  Ati.  922,  and  State  v.  Whitworth,  8  Lea,  607,  all  holding 
exemption  of  property  In  hands  of  corporation  does  not  follow  it 
on  Bale;  Memphis  Gas  Co.  y.  Shelby  Co.,  109  U.  S.  401,  27  L.  977, 
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3  S.  Ct  200,  and  Turnpike  Gases,  92  Tenn.  373,  22  S.  W.  76,  both 
holding  grant  of  special  privilege  does  not  imply  exemption  from 
privilege  tax;  Memphis  v.  Bank,  91  Tenn.  550,  19  S.  W.  759,  and 
State  V.  Bank  of  Commerce,  95  Tenn.  227,  31  S.  W.  995,  holding  taxa- 
tion of  corporation  on  basis  of  capital  in  lieu  of  other  taxes  does 
not  exempt  shares  in  holder's  hands;  Winchester,  etc..  Road  Go.  v. 
Groxton,  98  Ky.  744,  34  S.  W.  619,  33  L.  R.  A.  190,  and  n.,  and  Pin- 
gree  v.  Michigan  Gent  R.  R.,  118  Mich.  329,  76  N.  W.  640,  holding 
abandonment  of  right  to  fix  tolls  will  not  be  presumed;  Tucker  ▼. 
Ferguson,  22  WalL  575,  22  L.  816,  holding  exemption  of  raih-oad 
did  not  extend  to  lands  owned  by  it,  but  unnecessary  for  its  use; 
Chesapeake  R.  R.  v.  Virginia,  94  U.  S.  726,  24  L.  312,  holding  exemp- 
tion in  charter  does  not  extend  to  road  subsequently  added  by  con- 
solidation; Raih*oad  v.  Maine,  96  TJ.  S.  511,  24  L.  841,  holding  con- 
solidation extinguishes  right  to  exemption  in  absence  of  specific 
provision;  Southwestern  R.  R.  v.  Wright,  116  U.  S.  236,  29  L.  628, 
6  S.  Ct  378,  holding  exemption  In  original  charter  will  not  extend 
to  lines  subsequently  acquired;  Railroad  Commission  Gases,  116  U. 
S.  326,  29  L.  042,  6  S.  Ct.  342,  holding  relinquishment  of  right  to  regu- 
late fares  and  charges  cannot  be  Implied;  Vicksburg,  etc.,  R.  R.  v. 
Dennis,  116  U.  S.  668,  29  L.  771,  6  S.  Ct.  627,  holding  exemption  from 
taxation,  after  completion  of  road,  does  not  exempt  during  con- 
struction; Sioux  City  Ry.  v.  Sioux  City,  138  U.  S.  108,  34  L.  902,  11 
S.  Ct  229,  holding  stipulation  in  charter  that  street  railway  should 
pave  between  rails,  did  not  prevent  city  from  taxing  to  pave  a  foot 
outside;  Board  of  Commrs.  v.  Anderson,  08  Fed.  343,  29  U.  S.  App. 
G39,  refusing  to  construe  tax  law,  so  as  to  give  taxpayer  power  to 
assess  his  own  property;  Dauphin,  etc.,  Ry.  v.  Kennerly,  74  Ala. 
589,  holding  ordinance,  providing  for  exemption  of  railroads  enfran- 
chised thereunder,  must  be  construed  strictly;  State  v.  Board  of 
Assessors,  34  La.  Ann.  575,  holding  act  exempting  property  of  char- 
itable societies,  used  for  corporate  purposes,  did  not  exempt  prop- 
erty held  for  profit;  .Tones  v.  Raines,  35  La.  Ann.  997,  holding  saw- 
mills not  manufacturers,  within  law  exempting  from  taxation; 
Springfield  v.  Smith,  138  Mo.  656,  60  Am.  St  Rep.  574,  40  S.  W.  759, 
37  L.  R.  A.  448,  holding  ordinance  enfranchising  street  railroad  and 
providing  for  ad  valorem  tax,  will  not  prevent  levy  of  license  tax; 
Wilmington,  etc.,  R.  R.  v.  Alsbrook,  110  N.  G.  148,  150,  160,  14  S.  E. 
r»53,  654,  658,  holding  consolidation  of  corporations,  one  of  which  was 
oxempt  from  taxation,  does  not  operate  to  exempt  all  property 
owned  by  new  corporation;  Lee  v.  Sturges,  46  Ohio  St  159,  and  Mem- 
phis V.  Home  Ins.  Co.,  91  Tenn.  562,  19  S.  W.  1043,  exemption  of 
capital  stock  does  not  exempt  shares  in  holder's  hands;  Railroad  t. 
Harris,  99  Tenn.  693,  43  S.  W.  117,  holding  exemption  from  ad 
valorem  does  not  Include  exemption  from  privilege  taxes.  Cited 
also  In  discussion,  obiter,  in  Swann  v.  State,  77  Ala.  547,  and  Dow 
V.  Northern  R.  R..  67  N.  H.  48.  36  Atl.  534;  dissenting  opinion  In 
State  V.  Whitworth,  8  Lea,  023. 
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Distingnished  in  Petersburg  t.  Petersburg  Ben.  Assn.,  78  Va. 
435,  holding  mle  Inapplicable  where  power,  not  intent,  is  in  question. 

Statutes. —  Public  grants  are  strictly  construed;  nothing  can  be 
taken  against  State  by  presumption  or  inference,  p.  225. 

Cated  and  followed  in  SUdell  v.  Grandjean,  111  U.  S.  437,  28  L. 
330,  4  S.  Gt  487,  holding  ambiguous  grant  of  public  lands  will  be 
construed  against  grantee;  Lonisyllle,  etc.,  K.  R.  v.  Kentuclcy,  161 
U.  S.  685,  40  L.  854,  16  S.  Ct  717,  holding  grant  to  railroad  of  power 
to  connect  with  other  roads,  does  not  include  power  to  consolidate; 
United  States  v.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  313, 17  Pac  425,  hold- 
ing grant  of  lands  will  not  pass  mineral  lands,  unless  expressly 
provided.  i 

Taxation. —  Provision  in  corporate  charter,  requiring  corporation 
to  pay  certain  annual  tax  upon  capital  stock,  is  not  limitation  on 
future  power  to  impose  higher  rate  or  different  tax,  pp.  226-229. 

Cited  and  followed  in  State  v.  Hilbert,  72  Wis.  194,  39  N.  W.  330, 
holding  ordinance  providing  for  issuance  of  franchise  upon  pay- 
ment of  certain  annual  tax,  does  not  impliedly  prohibit  Increase  of 
license. 

Bailroads. —  After  consolidation,  under  laws  of  several  States, 
new  company  iK>6sesses  all  rights  and  privileges  original  corpora- 
tions had  severally  enjoyed  in  portions  of  road  previously  belonging 
to  them,  pp.  228,  229. 

Cited  and  principle  applied  in  Central  R.  R.,  etc  v.  Georgia,  92 
XJ.  8.  675,  676,  23  L.  761,  762,  and  Cherow,  etc.,  R.  R.  v.  Commis- 
sioners, 85  N.  0.  525,  holding  consolidation  does  not  extinguish 
right  of  one  road  to  immunity  from  taxation;  Wllmer  v.  Atlanta, 
etc.,  Ry.,   2  Woods,  455,    F.  C.  17,776,  holding   corporation   char- 
tered by  two   States,  is  bound   in  its  entirety  by  appearance   in 
luit  in  either;  Bloxham  v.  Florida  Central,  etc.,  R.  R.,  35  Fla.  728, 
17  So.  923,  holding  debts  follow  consolidated  corporations;  State  v. 
Atlantic,  etc.,  R.  R.,  60  Ga.  274,  holding  property  of  respective  cor- 
porations vests  in  consolidated  company;  Ohio,  etc.,  Ry.  v.  People, 
123  IlL  482,  483,  14  N.  B.  880,  holding  directors  may  meet  and  trans- 
act business  in  either  State;  State  v.  Philadelphia,  etc.,  R.  R.,  45 
Hd.  382,  and  State,  etc.  Canal  Co.  v.  Commissioners,  37  N.  J.  L. 
243,  both  holding  exemptions  of  respective  corporations  attach  to 
consolidation  acts;  Chicago,  etc.,  Ry.  t.  Auditor-General,  53  Mich. 
02, 18  N.  W.  592,  holding  consolidated  railroads  not  taxable  on  en- 
tire system  as  tf  single  domestic  corporation;  Wilmington,  etc.,  R. 
R.  V.  Alsbrook,  110  N.  C.  165,  14  S.  E.  165,  holding  consolidation  of 
railroads,  one  of  which  was  exempt  from  taxation,  does  not  operate 
to  exempt  all  property  of  new  cori>oration;  dissenting  opinion  in 
State  V.  Northern  C.  Ry.,  44  Md.  177,  majority  holding  consolida- 
tion acts  operated  as  new  charter,  and  legislature  could  repeal 
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exemptions  granted  in  old.  Approved  obiter  in  Boston,  etc.,  R.  R 
Y.  New  York,  etc.,  R.  R.,  13  R.  I.  274.  See  also  note  in  79  Am.  Dec. 
427. 

Taxation. —  State's  power  to  tax  is  confined  to  subjects  within  its 
jurisdiction,  p.  229. 

Oited  and  applied  in  New  Yorli,  etc.,  R.  R.  v.  Pennsylyanla,  153 
U.  S.  646,  38  L.  853,  14  S.  Gt  958,  holding  Pennsylyanla  could  not 
compel  New  Yorli  corporation  to  deduct  from  Interest  due  residents 
of  former,  amount  of  tax  due  on  such  bonds;  dissenting  opinion  in 
Adams  Express  Go.  y.  Ohio,  165  TJ.  S.  232,  41  L.  699,  17  S.  Gt  313, 
majority  holding  property  of  interstate  express  company  may  be 
valued  as  unit  as  basis  for  proportionate  tax  to  be  levied. 

Oorporatioms. —  Share  of  stockholder  Is  in  a  measure  distinct  from 
capital  stock;  latter  is  property  of  corporation;  former  is  individual 
interest  of  stockholder,  representing  his  proportional  rights,  pp. 
229,  230. 

The  following  cases  apply  this  principle:  New  Orleans  v.  Hous- 
ton, 119  U.  S.  277,  30  L.  415,  7  S.  Gt  205,  Albany  Gity  Nat  Bank 
V.  Maher,  19  Blatchf.  179,  6  Fed.  420,  and  Mercantile  Nat  Bank  v. 
New  York,  28  Fed.  784,  all  holding  stock  and  shares  are  distinct  for 
purpose  of  taxation;  Porter  v.  Rockford,  etc.,  R.  R.,  76  111.  567,  hold- 
ing "  capital  stock,"  used  in  statute,  did  not  include  "  shares,"  in 
holders'  hands;  dissenting  opinion  in  Farrlngton  v.  Tennessee,  95 
U.  S.  692,  693,  24  L.  562,  majority  holding  exemption  of  capital 
stock  from  taxation  extended  to  shares  in  hands  of  Individuals. 
Glted  approvingly,  but  obiter,  in  Kirtland  v.  Hotchkiss,  42  Gonn. 
439,  19  Am.  Rep.  550,  and  Deaderlck  v.  Wilson,  8  Baxt  118,  dis- 
cussing relations  of  stockholders  to  corporation;  dissenting  opinion 
In  State  v.  Baltimore,  etc.,  R.  R.,  48  Md.  84. 

Limited  in  discussion  In  dissenting  opinion  In  State  v.  Northern 
C.  Ry.,  44  Md.  179,  arguing  that  corporation  is  trustee  holding 
property  owned  by  shareholders. 

Taxation. —  If  corporate  charter  provides  for  taxation  of  shares 
at  locality  of  company,  their  taxability  at  such  place  is  annexed  as 
an  incident,  regardless  of  owner's  domicile,  p.  230. 

Oited  and  principle  applied  In  Danville,  etc..  Go.  v.  Parks,  88  111. 
173,  asserting  validity  of  act  taxing  bank  shares  at  bank's  place 
of  business;  Board  of  Gommlssloners  v.  Blackwell,  etc..  Go.,  116  N. 
C.  448,  21  S.  B,  425,  holding  State  may  tax  capital  stock,  although 
shares  may  be  taxable  in  holders'  hands  elsewhere.  Glted,  argu- 
endo. In  Gotton  Exchange  v.  Board  of  Assessors,  35  La.  Ann.  1157. 

Approved,  but  limited,  in  North  Garollna  R.  R.  v.  Gommlssloners, 
91  N.  G.  460,  holding,  however.  State  cannot  levy  tax  on  shares  of 
non-resident  as  such. 

Taxation. —  Tax  upon  capital  stock  of  corporation  is  not  tax 
upon  shares  of  individual  shareholders,  nor  upon  corporate  prop- 
erty, but  upon  corporation  itself,  p.  231. 
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Criticised  and  denied  In  Nichols  v.  New  Hayen,  etc.,  Co.,  42  Conn. 
121,  holding  capital  stock  within  meaning  of  statute  exempting 
"property"  from  taxation. 

Taxation. —  Basis  of  assessment  and  rate  of  taxation  are  wholly 
within  legislative  discretion,  p.  231, 

Cited  and  followed  in  Home  Ins.  Co.  ▼.  New  York,  134  XT.  S.  600, 
83  L.  1030,  10  8.  Ct  505,  holding  State  may  tax  franchise  or  busi- 
ness of  corporation;  Forbes  v.  Qracey,  9  Fed.  Cas.  405,  holding  fix« 
Ing  of  time  for  assessment  is  discretionary  with  legislature;  Neary 
Y.  Philadelphia,  etc.,  R.  R.,  7  Houst  448,  0  Atl.  415,  holding  limita- 
tion or  exemption  not  objectionable  because  it  increases  burden  of 
other  taxpayers;  Hannibal,  etc.,  R.  R.  v.  State  Board,  64  Mo.  307, 
refusing  to  disturb  appraisement  made  by  board  of  equalization; 
Railroad  v.  Harris,  99  Tenn.  709,  43  S.  W.  121,  holding  power  to 
levy  privilege  tax  carries  unlimited  power  to  fix  rate. 

Limited  in  Santa  Clara  R.  R.  Tax  Case,  9  Sawy.  184,  18  Fed.  397, 
holding,  under  fourteenth  amendment,  legislature*  cannot  discrim- 
inate against  corporations;  First  Nat  Bank  v.  Treasurer,  25  Fed. 
7^7,  holding  void,  statute  operating  to  ^scrlminate  against  national 
hanks.  Distinguished  in  Northern  Pac.  R.  R.  v.  Carland,  5  Mont 
181,  3  Pac  152,  holding  State  cannot  tax  right  of  way  across  public 
land. 

Taxation. —  State  may  tax  corporation  upon  basis  of  Its  capital 
stock,  its  income,  or  the  value  of  its  franchise  or  property,  pp.  231, 
232. 

Cited  and  applied  In  Louisville,  etc.,  R.  R.  v.  State,  8  Helsk.  798» 
holding  assessment  may  be  based  on  value  of  lines  extending  be- 
yond State.    See  also  note,  25  Am.  St  Rep.  874,  885. 

Commeroe. —  Taxation  of  railroad,  based  upon  capital  stock,  in- 
come or  value  of  franchise,  does  not  conflict  with  commerce  power 
of  Congress,  p.  232. 

The  authority  of  the  pfincipal  case  has  been  invoked  in  numerous 
cases  to  sustain  the  power  of  the  States  to  tax  the  Instruments  of 
interstate  commerce,  as  follows:     Erie   Ry.   v.   Pennsylvania,  21 
WaU.  496,  22  L.  598,  State  v.  Philadelphia,  45  Md.  381,  385,  24  Am. 
Rep.  5ie,  Baltimore,  etc.,  Ry.  v.  Baltimore,  71  Md.  418,  18  Atl.  919, 
and  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  339,  51  N.  W.  393,  all 
holding  State  may  base  tax  on  gross  earnings  of  railroad  company; 
Western  U.  TeL  Co.  v.  Mayor,  etc.,  28  Ohio  St  531,  holding  tax  on 
gross  receipts  of  telegraph  company  is  not  tax  on  commerce;  In- 
surance Co.  V.  Commonwealth,  87  Pa.  St  184,  30  Am.  Rep.  356,  hold- 
ing State  may  tax  Insurance  company  on  basis  of  all  premiums 
received  within  or  without  State;  State  Railroad  Tax  Cases,  92  U.  S. 
Oil,  23  L.  672,  and  Pittsburgh,  etc.,  Ry.  v.  Backus,  154  U.  S.  431,  38 
L.  1038,  14  S.  Ct  1118,  holding  property  of  interstate  railroad  may 
be  valued  as  unit  for  purpose  of  levying  proportionate  tax;  Pull- 
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man's  Car  Ck).  v.  Pennsylvania,  141  TJ.  S.  23,  28.  35  L.  616,  618,  11 
S.  Ct.  878,  880,  and  Pullman's  Palace-Car  Co.  v.  Board,  etc.,  55  Fed. 
209,  both  holding  tax  upon  sleeping-cars  Is  not  regulation  of  com- 
merce; Attorney-General  v.  Western  U.  Tel.  Co.,  33  Fed.  131,  and 
Western  U.  Tel.  Co.  v.  Norman,  77  Fed.  21,  both  holding  tax  on  fran- 
chise of  telegraph  company,  valid;  Horn  Silver  Min.  Co.  v.  New 
York.  143  U.  S.  313,  36  L.  167,  12  S.  Ct  404,  holding  tax  on  fran- 
chise of  manufacturing  cori>oration.  engaged  in  interstate  busi- 
ness, is  not  tax  on  commerce;  Ashley  v.  Ryan,  153  TJ.  S.  445,  38 
Li.  778,  14  S.  Ct.  868.  holding  fee  for  filing  articles  of  consolidation 
Is  not  restrictive  of  commerce;  Western  U.  Tel.  Co.  v.  Taggart,  163 
U.  S.  14,  21,  41  L.  64,  57,  16  S.  Ct  1058,  1061,  affirming  same  case; 
Western  TJ.  Tel.  Co.  v.  Taggart  141  Ind.  293,  40  N.  E.  1054.  holding 
valid,  tax  on  telegraph  companies  based  on  value  of  lines  in  State; 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  226.  41  L.  607,  17  S.  Ct  311, 
affirming  same  case,  sub  nom.;  Sanford  v.  Poe.  69  Fed.  554.  37  U. 
S.  App.  378.  holding  valid,  tax  on  telephone,  telegraph  and  express 
companies;  Neary  v.  Philadelphia,  etc..  R.  R..  7  Houst  442,  443,  9 
Atl.  412,  affirming  S.  C,  6  Del.  Ch.  611,  and  holding  tax  on  roadbed 
is  not  regulation  of  commerce;  New  Orleans  v.  Eclipse  Tow-Boat 
Co.,  33  La.  Ann.  650,  39  Am.  Rep.  283,  holding  license  tax  on  owners 
of  towboats  on  Mississippi,  is  not  regulation  of  commerce;  Lumber- 
vllle  Bridge  Co.  v.  Assessors,  55  N.  J.  L.  535.  536,  26  Atl.  713.  714, 
25  L.  R.  A.  137,  holding  franchise  of  bridge  company,  engaged  in 
interstate  commerce,  taxable;  People  v.  Wemple,  131  N.  Y.  71,  27 
Am.  St  Rep.  546,  29  N.  E.  1003,  holding  State  may  tax  foreign 
manufacturing  corporation  for  privilege  of  doing  business;  Pied- 
mont R.  R.  V.  ReidsviUe,  etc.,  R.  R.,  101  N.  C.  407,  8  S.  B.  126,  2 
li.  R.  A.  285,  and  n.,  holding  municipal  ad  valorem  tax  on  railroad 
is  not  repugnant  to  commerce  power.  See  also  valuable  note  in 
27  Am.  St  Rep.  560. 

Vermont  etc.,  R.  R.  v.  Central,  etc.,  R.  R.,  63  Vt  23.  21  Atl. 
267,  10  L.  R.  A.  565.  while  declaring  the  principal  case  to  have 
been  overruled  on  this  point  held  that  inasmuch  as  such  a  tax 
had  previously  been  considered  valid,  the  lessee  of  a  railroad 
could  not  be  comi)elled  to  make  good  to  the  lessor  the  amount 
deducted  from  the  receipts,  for  payment  to  the  State.  On  appeal. 
Supreme  Court  dismissed  cause  for  want  of  Jurisdiction,  in  159  TJ. 
8.  639,  40  L.  289,  16  8.  Ct  115. 

Miscellaneous. —  Cited  also  in  Hooper  y.  California,  155  TJ.  8.  652, 
39  L.  299,  15  S.  Ct.  209,  on  point  that  State  may  prescribe  conditions 
upon  which  foreign  corporation  may  do  business;  also  in  Phoenix 
Carpet  Co.  t.  State,  118  Ala.  152,  22  So.  628,  but  not  in  point 

18  WalL  233-236,  21  L.  902,  RAILWAY  CO.  v.  ALLBRTON. 

Corporations. —  Power  conferred  on  directors  to  perform  all  cor- 
porate acts,  refers  to  ordinary  business  transactions  of  corporatioB, 
pp.  234,  235. 
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Cited  and  followed  in  Nashua,  etc.,  K.  R.  Corp.  y.  Boston,  etc., 
R.  B.,  136  U.  S.  384.  34  L.  371, 10  S.  Ct  1011,  affirming  S.  0.,  Nashua, 
etc.,  R.  R.  T.  Boston,  etc.,  R.  R.,  27  Fed.  82G,  in  holding  directors 
of  two  railroads  may  enter  into  contract  for  joint  management,  but 
rererslng  on  other  grounds;  Kansas  City  Hay-Press  Co.  ▼.  Devol, 
72  F^d.  722,  asserting  sole  power  of  directors  to  sell  property. 

Ooipozations. —  Charter  power  to  Increase  capital  stock  can  be 
exercised  only  by  stocldiolders;  directors  cannot  do  so  unless  ex« 
pressly  authorized,  pp.  234,  235. 

Following  cases  are  on  all  fours  with  principal  case  on  this  point: 
Winters  t.  Armstrong,  37  Fed.  510,  Laredo  Imp.  Co.  y.  Steyenson, 
tf6  Fed.  635,  32  U.  S.  App.  97,  Peck  y.  Blllott,  79  Fed.  13.  16,  47 
U.  &  App.  605,  38  L.  R.  A.  621,  622,  and  n..  Grangers,  etc.,  Ins.  Co. 
T.  Hamper,  73  Ala.  343,  and  Newport  Cotton-Mill  Co.  y.  Mlms,  — 
Tenn.  — ,  53  S.  W.  737.  Principle  applied  In  ScoyUl  y.  Thayer,  105 
U.  8.  148,  26  Lu  971,  holding  issue  In  excess  of  amount  allowed  by 
charter.  Is  yold;  Tschuml  y.  Hills,  6  Kan.  App.  555,  51  Pac.  621, 
holding  directors  cannot  change  par  yalue  of  shares;  Gill  y.  Balls, 
72  Mo.  433,  denying  power  of  directors  to  reduce  capital  stock; 
Baker  ▼.  Ft  Worth  Board  of  Trade,  8  Tex.  Cly.  App.  562,  28  S.  W. 
4U3,  holding  stocliholder  not  liable  on  subscription  to  excesslye  is- 
sue of  stock.  Approyed  obiter  In  Boss-Meehan,  etc.,  Co.  y.  Southern, 
etc.  Iron  Co.,  72  Fed.  963,  and  National  Bxch.  Bank  y.  Sibley,  71 
6a.  732.  And  see  notes  In  85  Am.  Dec  621,  11  Am.  Rep.  95,  and  57 
Am.  St.  Rep.  67. 

Distinguished  in  Wood  y.  Whelen,  93  IlL  164,  holding  act  of  di- 
rectors, in  auowlng  conyerslon  of  bonds  Into  stoclc,  while  ultra  ylres, 
did  not  affect  yalldlty  of  bonds. 

Corporations. —  Law  empowering  directors  to  Increase  capital 
stock,  must  be  accepted  by  stockholders,  either  expressly  or  by  ac- 
quiescence, pp.  235,  236. 

Cited  and  foUowed  In  Kent  y.  Qulcksllyer  Mln.  Co.,  78  N.  Y.  182, 
holding  stockholders,  objecting  to  reissue  of  preferred  stock,  may 
sue  to  restrain  payments  thereon;  Bailey  y.  Champlaln  Min.,  etc., 
Co.,  77  Wis.  459,  46  N.  W.  540,  holding  acquiescence  In  increase  ren- 
dered directors'  act  yalld.    See  also  note,  53  Am.  Dec.  462. 

Corporationa. —  Change  In  purpose,  object  or  constituency  of  cor- 
poration, cannot  be  made  without  consent  of  stockholders,  express 
or  implied,  p.  235. 

Cited  and  followed  in  Tenner  y.  Atchison,  etc.,  R.  R.,  28  Fed.  589, 
holding  acquiescence  in  act  of  directors,  in  accepting  amendment 
of  charter  by  legislature,  implied  from  circumstances;  Board  of 
Commrs.  y.  Lafayette,  etc.,  R.  R.,  50  Ind.  98,  and  Dow  y.  Northern 
R.  R.,  67  N.  H.  26,  36  Aa  523,  both  holding  lease  of  Unes  InyaUd 
as  to  dissenting  stockholders;  Baltimore,  etc,  R.  R.  y.  Employees  R. 
Assn.,  77  Md.  570,  26  AtL  1046,  holding  directors  of  railroad  reUef 
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association  could  not  release  company  from  obligations  without 
members'  consent;  People  v.  Ballard,  134  N.  Y.  296,  82  N.  B.  eo,  17 
li.  R.  A.  747,  holding  corporation  cannot  transfer  all  its  property 
without  consent  of  members. 

Distinguished  in  Louisville  Trust  Co.  v.  LouisTille,  etc.,  R.  R.,  75 
Fed.  447,  43  IJ.  S.  App.  550,  holding  guaranteeing  bonds  of  another 
corporation  does  not  change  object  of  corporation. 

18  Wall.  237-254,  21  L.  827,  INSURANCE  CO.  v.  FOLSOM. 

Courts. —  Where  jury  is  waived  and  issues  submitted  to  Circuit 
.  Court,  finding  may  be  either  general  or  special;  if  general,  parties 
are  concluded  thereby,  unless  exceptions  were  duly  taken  to  court^s 
rulings,  p.  248. 

The  following  citing  cases  apply  this  ruling  to  similar  facts: 
Cooper  T.  Omohundro,  10  Wall.  69,  22  L.  49,  Jessup  v.  United  States, 
106  U.  S.  150,  27  L.  86,  1  S.  Ct  77,  and  National  Bank  v.  First 
Nat  Bank,  61  Fed.  810,  27  U.  S.  App.  88.  Cited  and  principle 
applied  in  Insurance  Co.  v.  Sea,  21  Wail.  161,  22  L.  512,  holding 
general  exception  to  findings  will  be  disregarded;  Marye  t.  Strouse, 
6  Sawy.  218,  5  Fed.  497,  Searcy  Co.  v.  Thompson,  66  Fed.  93,  94. 
95,  27  U.  S.  App.  715,  Key  West  v.  Baer,  66  Fed.  442,  80  U.  S. 
App.  140,  and  Distilling,  etc.,  Co.  v.  Gottschalk  Co.,  66  Fed.  610, 
24  U.  S.  App.  638,  all  holding  refusal  of  court  to  make  special 
finding,  is  not  assignable  as  error;  Davis  v.  Schwartz,  155  U.  S. 
•  637,  39  L.  293,  15  S.  Ct.  239,  Walters  v.  Western,  etc.,  R.  R.,  69 
Fed.  710,  and  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88 
Fed.  153,  59  U.  S.  App.  355,  all  holding  master's  findings  of  fact 
conclusive  on  equity  court  Approved  obiter  in  Capital  Traction  Co. 
V.  Hof,  174  U.  S.  9,  19  S.  Ct  584,  and  World's  Columbian  Bxposi- 
tion  Co.  V.  Republic,  96  Fed.  689. 

Distinguished  in  Joliet  etc.,  Ry.  v.  Velle,  140  111.  67,  29  N.  B.  708, 
under  facts.  Criticised  in  dissenting  opinion  in  Searcy  Co.  v. 
Thompson,  66  Fed.  98,  99,  100,  27  U.  S.  App.  715. 

Courts. —  Supreme  Court  will  not  review  general  findings  of  Cir- 
cuit Court  in  cause  submitted  to  that  court  for  trial  without  jury, 
p.  248. 

The  following  citing  cases  are  on  all  fours  with  the  principal 
case  on  this  point:  The  Abbotsford,  98  U.  S.  443,  25  L.  169,  Mar- 
tlnton  V.  Fairbanks,  112  U.  S.  673,  674,  28  L.  863,  864,  5  S.  Ct  322, 
323,  British  Queen  Min.  Co.  v.  Baker  Silver  Min.  Co.,  139  U.  S. 
222,  35  L.  147,  11  S.  Ct  523,  Bowden  v.  Bumham,  59  Fed.  753,  19 
U.  S.  App.  448,  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  515, 
24  U.  S.  App.  607,  34  L.  R.  A.  744,  and  O'Hara  v.  Mobile,  etc.,  R,  R., 
70  Fed.  720,  40  U.  S.  App.  471.  Cited  and  principle  applied  In  Mays 
V.  Fritton,  20  Wall.  418,  22  L.  390,  holding  jurisdiction  not  ques- 
tionable on  appeal;  Crews  v.  Brewer,  19  WalL  72,  22  L.  64,  and  Ken- 
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tncky  L.,  etc.,  Ins.  Co.  v.  Hamilton.  63  Fed.  »7,  22  U.  S.  App.  386, 
both  holding  embodying  evidence  in  bill  of  exceptions  does  not  con- 
stitute special  findings;  Packer  v.  Whittier,  91  Fed.  513,  63  U.  S. 
App.  40,  holding  Circuit  Court  of  Appeals  cannot  supply  finding  on 
issue  of  fraud;  Hahn  v.  Billings  Bros.,  18  R.  I.  553,  28  Atl.  1028, 
where  State  court  followed  same  practice.  Cited,  arguendo,  in 
New  Mexican  R.  R.  y.  Hendricks,  6  N.  Mex.  616,  30  Pac.  902. 

Trial. —  Findings  of  fact  in  cause  submitted  to  court  without 
Jury  are  equivalent  to  special  verdict,  p.  249. 

Cited  and  relied  upon  in  Fort  Scott  v.  Hickman,  112  U.  S.  165, 
2S  L.  641,  5  S.  Ct.  64,  holding,  on  reversal  of  erroneous  Judgment, 
liased  on  special  finding,  appellate  court  shoald  direct  entry  of  proper 
judgment  Approved  obiter  in  dissenting  opinion  in  Murphy  v.  Ben- 
nett, 68  CaL  536,  9  Pac.  743. 

Courts. —  Where  cause  is  tried  by  Circuit  Court,  without  Jury,  and 
findings  are  general.  Supreme  Court  will  re-examine  only  rulings 
of  law  duly  presented  by  bill  of  exceptions,  pp.  249,  254. 

Cited  and  principle  applied  in  Railroad  Co.  v.  Fraloff,  100  IT.  S. 
32,  25  L.  535,  holding  facts  found  by  Jury,  under  correct  instruc- 
tion of  court,  not  reviewable;  Lehnen  v.  Dickson,  148  U.  S.  73,  37 
L.  373,  13  S.  Ct  482,  and  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  232, 
16  S.  Ct  1066,  both  holding  evidence  not  reviewable;  Pacific  Postal 
TeL,  etc.,  Co.  v.  Flelschner,  66  Fed.  903,  29  U.  S.  App.  227,  refus- 
ing to  examine  findings  to  determine  sufilciency;  Lynch  v.  Grayson, 
7  N.  Mex.  40,  <32  Pac.  153,  reafiElrmlng  S.  C,  5  N.  Mex.  495,  25  Pac. 
IK^,  and  holding  rule  applicable  in  territorial  courts.  Cited,  ar- 
guendo, in  Torlina  v.  Trorlicht,  6  N.  Mex,  55,  27  Pac.  794. 

Courts. —  Circuit  Court  cannot  order  peremptory  non-suit  against 
viU  of  plaintiff,  p.  250. 

Cited  and  applied  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed. 
^,  holding  proper  procedure  is  to  impanel  Jury  and  direct  verdict 
tor  defendant 

Courts. —  Although  Circuit  Court  cannot  grant  peremptory  non- 
suit refusal  to  instruct  Jury,  at  defendant's  request,  that  plaintiff's 
evideuce  is  Insufilcient,  Is  ground  for  exception,  pp.  250,  251. 

Insurance. —  Intention  of  marine  insurance  policy  to  cover  pre- 
vious loss  may  suflaciently  appear  from  description  of  risk  and 
subject-matter  of  contract;  words  "lost  or  not  lost,"  are  unneces- 
sary, p.  251. 

Courts. —  Special  findings  of  Circuit  Court,  in  cause  submitted 
without  Jury,  can  be  reviewed  only  for  purpose  of  determining  sufil- 
dency  of  facts  to  support  Judgment,  p.  252. 

Mercantile  Trust  Co.  v.  Wood,  60  Fed.  348,  19  U.  S.  App.  567, 
and  Sayward  v.  Dexter,  72  Fed.  769,  44  U.  S.  App.  376,  appUed 
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this  ruling  under  such  state  of  facts.  Principle  applied  In  Walker 
V.  MiUer,  59  Fed.  870.  19  U.  S.  App.  403,  holding  sufficiency  of  evi- 
dence to  support  findings,  not  questionable;  Citizens'  Bank  v.  Far- 
well,  63  Fed.  119,  27  U.  S.  App.  268,  stating  practice  in  determin- 
ing sufficiency;  dissenting  opinion  in  Insurance  Co.  v.  Boon,  95  U. 
S.  134,  139,  24  L.  400,  402,  majority  holding  that  special  order  may 
make  such  finding  part  of  record,  reviewable  without  bill  of  ex- 
ceptions. 

InsiLrance. —  Burden  of  proof  is  on  party  alleging  misrepresenta- 
tion in  application  for  marine  Insurance  policy,  p.  253. 

Cited  In  note,  84  Am.  Dec.  292. 

Miscellaneous. —  Following  cases  cite  Insurance  Co.  v.  Folsom,  on 
point  that  refusal  to  grant  new  trial  is  not  ground  for  error:  Ar- 
kansas Cattle  Co.  V.  Mann,  130  TJ.  S.  75,  32  L.  856,  9  S.  Ct  460, 
New  York,  etc.,  S.  S.  Co.  v.  Anderson,  50  Fed.  465,  1  TJ.  8.  App. 
176,  Northern  Pac.  R.  R.  v.  Charless,  51  Fed.  579,  7  U.  S.  App.  359, 
and  Richmond  Ry.,  etc.,  Co.  v.  Dick,  52  Fed.  380,  8  TJ.  S.  App.  99. 
Cited  erroneously  in  United  States  v.  Cent  Pac.  R.  R.,  26  Fed,  484. 

18  Wall.  255-272,  21  L.  835,  HBNSHAW  ▼.  BISSBLL. 

Public  lands. —  In  dispute  under  conflicting  patents,  confirming 
Mexican  grants,  the  original  concessions  will  be  examined  to  deter- 
mine which  carried  better  right,  pp.  261,  266. 

Cited  and  applied  to  similar  f^cts  in  Harrison  v.  TJlrichs,  39  Fed. 
656.  Principle  applied  In  Last  Chance  Mln.  Co.  v.  Tyler  Mln.  Co., 
61  Fed.  566,  15  TJ.  S.  App.  456,  adopting  rule  in  determining  rights 
under  conflicting  mining  claim. 

Public  lands. —  Grant  by  Mexico,  of  land  so  described  as  to  render 
identification  certain,  entitled  grantee  to  specific  tract  named,  p. 
262. 

Rule  applied  in  Hale  v.  Akers,  69  Cal.  166,  10  Pac.  388,  a  similar 
case;  United  States  v.  Central  Pac  R.  R.  Co.,  11  Sawy.  445,  28  Fed. 
484,  holding  lands  In  question  sufficiently  Identified  to  defeat  suit 
by  United  States. 

Public  lands. —  Approval  of  grant  by  departmental  assembly  di- 
vested power  of  Mexican  governor  over  land  embraced  therein,  pp. 
262,  263. 

Public  lands. —  Question  as  to  which  of  two  conflicting  surveys, 
approved  by  political  department,  appropriates  premises  in  dispute, 
is  for  courts  to  determine,  p.  265. 

Public  lands. —  Semble,  as  between  two  floating  grants  of  quan- 
tity within  same  general  tract,  where  neither  grantee  has  received 
official  delivery  from  former  government,  first  survey  and  patent 
wiU  hold  land,  p.  267. 
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Cited  and  applied  In  Miller  v.  Dale,  92  U.  S.  477,  478.  23  L.  737, 
under  snch  facts;  Hayner  v.  Stanly.  8  Sawy.  226,  13  Fed.  226,  hold- 
ing survey  relates  back  to  grant 

Public  lands. —  Survey,  approved  by  District  Court,  under  act 
1800,  renders  grant  conclusive  as  against  claimants  under  floating 
grants,  p.  268. 

Cited  and  applied  in  Southern  Pac.  R.  R.  Co.  v.  Dull,  10  Sawy. 
516,  22  Fed.  496,  a  similar  case;  Adam  v.  Norris,  103  U.  S.  593,  26 
L.  584,  holding  confirmation  concludes  United  States;  Cragin  v. 
Powell,  128  U.  S.  699,  32  L.  568,  9  S.  Ct  206,  holding  survey,  ap- 
proved by  land  office,  not  attackable  collaterally;  United  States  v. 
Conway,  175  U.  S.  70,  holding  confirmation  of  Indian  grant  passes 
all  United  States  title;  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  424, 
9  Fed.  730,  and  Mora  v.  Nunez,  7  Sawy.  465,  10  Fed.  641,  both  hold- 
ing patent  Issued  on  confirmation,  is  conclusive  of  location.  And 
see  note,  79  Am.  Dec.  162. 

Public  lands. —  Act  1860,  relative  to  approval  of  surveys  by  Dis- 
trict Court,  construed,  p.  269. 

Public  lands. —  Surveys  are  subject  to  exclusive  control  of  Con- 
gress, and  until  patents  issue  thereon,  may  be  set  aside  and  new 
ones  ordered,  p.  269. 

Cited  and  principle  applied  in  United  States  v.  McLaughlin,  127 
U.  S.  450,  32  L.  221,  8  S.  Ct.  1187,  asserting  power  of  land  depart- 
ment to  locate  Mexican  floats. 

Public  lands. —  California  statute  of  limitations  does  not  run, 
during  conflrmatlon  proceedings  in  Federal  courts,  against  claim- 
ants whose  titles  are  perfected  by  such  i^roceedings,  p.  270. 

Cited  and  reafllrmed  in  the  following:  Palmer  v.  Low,  98  U.  S. 
16,  25  L.  64,  Gardiner  v.  Miller,  47  Cal.  577,  578,  and  Manly  v.  Hew- 
lett, ^  Cal.  98.  Cited  and  principle  applied  in  Wilhoit  v.  Tubbs, 
83  CaL  288,  23  Pac.  388,  and  Ohm  v.  San  Francisco,  92  Cal.  455, 
28  Pac.  585,  holding  statute  runs  after  confirmation  of  title,  or  is- 
suance of  patent;  Le  Roy  v.  Carroll,  3  Sawy.  67,  F.  C.  8,266,  and 
King  v.  Thomas,  6  Mont.  415,  12  Pac.  867,  both  holding  statute  will 
not  run  against  mining  claim  before  patent  issued;  Riverside  Land, 
etc,  Co.  V.  Jansen,  66  Cal.  301,  5  Pac.  487,  holding  prescriptive  right 
to  run  ditch  over  land  cannot  accrue  before  patent  issued.  Cited 
in  discussion  obiter  in  Altschul  v.  O'Neill.  —  Or.  — ,  58  Pac.  99, 
and  Anzar  v.  Miller,  90  Cal.  345,  27  Pac.  300,  and  dissenting  opin- 
ion in  Pickett  v.  Hastings,  47  Cal.  291. 

Estoppel. —  To  apply  doctrine  of  equitable  estoppel,  there  must 
be  some  intended  deception  in  conduct  or  declarations,  or  such  gross 
negligence  as  to  amount  to  constructive  fraud,  p.  271. 

Cited  to  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  336,  23  L. 
929,  holding,  where  true  title  is  known  to  both  parties,  no  estoppel 
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arises;  Steel  v.  Smelting  Co.,  106  U.  S.  456,  27  L.  230,  1  S.  Ct.  397, 
holding  party  making  Improyements,  with  knowledge  that  land  be- 
longed to  another,  cannot  Inyoke  doctrine;  Farmers  &  Merchants' 
Bank  v.  Farwell,  68  Fed.  639,  19  U.  S.  App.  256,  holding  assignee 
not  estopped  from  claiming  proceeds  of  policies  by  failure  to  give 
notice  of  assignment;  United  States  v.  Winona,  etc.,  R.  R.,  67  Fed. 
971,  32  U.  S.  App.  306,  holding  delay  by  United  States,  In  suing  to 
cancel  erroneous  certification,  will  not  work  estoppel;  First  Nat. 
Bank  v.  Marshall,  etc..  Bank,  83  Fed.  734,  735,  54  U.  S.  App.  527, 
holding  bank  not  estopped  by  declarations  of  cashier,  not  made  in 
performance  of  duties;  New  York  Life  Ins.  Co.  v.  M'Master,  87  Fed. 
60,  57  U.  S.  App.  644,  holding.  In  suit  to  reform  policy,  company  may 
deny  oral  agreement,  in  absence  of  fraud;  .Tones  v.  McPhlllips,  82 
Ala.  116,  2  So.  476,  holding  trustee,  who  has  defeated  creditor's  bill 
by  pleading  preylous  bill,  is  not  estopped  from  defending  latter  on 
merits;  Gull  River  Lumber  Co.  v.  Keefe,  6  Dak.  169,  41  N.  W.  746, 
holding  agent's  statements  as  to  amount  owing,  if  honest,  cannot 
estop  principal  from  enforcing  mechanic's  lien;  Hale  v.  Skinner, 
117  Mass.  475,  holding  Innocently  witnessing  deed  to  land  does  not 
estop  owner  from  claiming  title;  Pearson  v.  Hardin,  95  Mich.  369, 
54  N.  W.  906,  holding  Indorser  of  note  not  estopped  by  Innocent 
declarations  from  showing  fraudulent  alteration  of  note;  Smith  t. 
Sprague,  —  Mich.  — ,  77  N.  W.  689,  holding  Ignorantly  attaching 
property,  supposing  It  to  be  property  of  another,  does  not  estop 
claim  of  title;  Fabian  v.  Collins,  3  Mont.  231,  holding  failure  to  as- 
sert claim  to  water  right,  estopped  owner  after  diversion;  Poynter 
V.  Chlpman,  8  Utah,  452,  32  Pac.  693,  holding  owner  disclaiming  right 
to  land  under  government  survey,  and  allowing  Improvements 
thereon,  is  estopped;  Mercantile,  etc.,  Bank  v.  Brown,  96  Va.  622, 
32  S.  B.  66,  holding  mortgagee.  In  possession  of  recorded  mortgage, 
showing  mistake  In  date  of  record.  Is  bound  with  notice  of  mistake; 
dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  860,  60  U.  S.  App. 
748,  majority  holding  subscriber  receiving  dividends  under  void 
subscription  of  stock,  cannot  rescind  contract  of  subscription  as 
against  creditors.  Approved  obiter  In  Patterson  v.  Hitchcock,  3 
Colo.  536.    See  also  notes  in  51  Am.  Dec.  505,  and  85  Am.  Dec.  171. 

Public  lands. —  Declarations,  based  upon  honest,  although  e^ 
roneous,  opinion  as  to  location  under  Mexican  grant,  will  not  estop 
claimant  from  asserting  right  to  different  premises  surveyed  and 
confirmed  by  United  States,  p.  271. 

18  Wall.  272-307,  21  L.  841,  ATKINS  v.  THE  DISINTEGRATING 
CO. 

Admiralty. —  Unqualified  entry  of  appearance,  followed  by  execu- 
tion of  bonds,  cures  all  jurisdictional  defects,  p.  298. 

Cited  and  applied  in  Foote  v.  Massachusetts  Ben.  Assn.,  39  Fed. 
24,  holding  general  appearance  waives  objection  to  regularity  of 
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terdce.    Cited  approylngly  in  Bomaine  t.  Union  Ins.  Oo.,  28  Fed. 
636,  638,  and  The  Norma,  32  Fed.  414. 

Distinguished  in  The  Monte  A,  12  Fed.  335,  holding  Judgment  in 
personam  cannot  he  hased  on  appearance  In  rem. 

Admiralty  cause  Is  not  **  civil  suit,"  within  meaning  of  Judiciary 
act,  prescribing  Jurisdiction  in  such  suits,  p.  301. 

Cited  and  reaffirmed  in  In  re  Louisville  Underwriters,  134  U.  S. 
482,  33  Lu  994,  10  S.  Ct  589.  Approved  obiter  in  Van  Patten  v.  Chi- 
cago, etc.,  IL  Co.,  74  Fed.  987. 

Statutes. —  In  construing  statutes,  legislative  intention  Is  to  be 
determined  by  context  or  statutes  In  pari  materia,  p.  301. 

Cited  and  applied  In  Brown  v.  United  States,  113  U.  S.  571,  28  L. 
1080,  5  8.  Ct.  650,  construing  statute  relating  to  retirement  of  army 
officers;  East  Tennessee,  etc.,  B.  B.  y.  Atlanta,  etc.,  B.  B.,  49  Fed. 
615,  15  Xj.  B.  A.  112,  construing  statute  prescribing  Jurisdiction  of 
Circuit  and  District  Courts.  Approved,  arguendo,  in  United  States 
V.  Barber,  74  Fed.  488,  41  U.  S.  App.  424,  and  Pitts  v.  Logan  Co., 
3  OU  741,  41  Pac.  591. 

Statutes. —  General  language  found  In  one  part  of  statute  may  be 
restricted  In  effect  to  particular  expressions  employed  In  another,  if 
such  intent  appears,  p.  302. 

Cited  and  rule  followed  in  Smythe  v.  Fiske,  23  Wall.  380,  23  L. 
49,  coELStruing  tariff  act;  Vermont  Loan,  etc.,  Co.  v.  Whithed,  2  N. 
Dak.  102,  49  N.  W.  323,  construing  statute  relating  to  usury;  Med- 
ley V.  3Iedley,  81  Va.  273,  and  BoUing  v.  BolUng,  88  Va.  527,  14  S. 
£.  68,  applying  rule  In  construing  will. 

Admiralty  may  acquire  Jurisdiction  to  proceed  in  personam 
against  defendant  not  within  district,  by  attachment  of  his  property 
found  therein,  pp.  304,  305. 

Practice  followed  in  Cushlng  v.  Laird,  107  U.  S.  76,  27  L.  394,  2 
S.  Ct  201,  holding  attachment  is  ancillary  to  cause  In  admiralty; 
Id  re  Louisville  Underwriters,  134  U.  S.  490,  33  L.  993,  10  S.  Ct  588, 
holding  Jurisdiction  acquired  by  seizure  of  property  and  service  on 
attorney;  Lee  v.  Thompson,  3  Woods,  171,  F.  C.  8,202,  holding  cred- 
its subject  to  attachment;  Card  v.  Hines,  36  Fed.  575,  holding  at- 
tachment of  vessel  gives  Jurisdiction  in  suit  for  breach  of  charter- 
party.    Approved  obiter  in  Hayden  v.  Androscoggin  Mills,  I  Fed.  94. 

Limited  in  The  Bremena  v.  Card,  38  Fed.  145,  146,  holding  at- 
tachment will  not  issue  where  defendant  within  Jurisdiction,  but 
not  subject  to  arrest 

Miscellaneous. —  Cited  also  in  Wilson  v.  McNamee,  102  U.  S.  575, 
26  L.  235,  and  Howell  v.  Gilt  Edge  Mfg.  Co.,  32  Neb.  631,  49  N.  W. 
705,  but  not  in  point 
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18  Wall.  807,  21  L.  846,  NEW  ENGLAND  MUTUAL  INS.  00.  v. 
DETROIT  &  CLEVELAND  STEAM  NAVIGATION  CO. 

Argued  and  decided  with  Atkins  y.  Disintegrating  Co.,  supra. 
Not  cited. 

18  WalL  307-317,  21  L.  750,  LAMB  y.  DAVENPORT. 

Public  lands. —  Possessory  rights  of  settlers  on  public  lands  are 
protected  so  far,  at  least,  as  to  give  priority  of  rights  to  purchase 
when  such  lands  are  offered  for  sale,  p.  314. 

Public  lands. —  Possessory  rights  of  settlers  are,  in  absence  of 
statutory  prohibition,  subjects  of  bargain  and  sale,  p.  314. 

Cited  and  followed  in  Maish  v.  Arizona,  164  U.  8.  609,  41  L.  571, 
17  S.  Ct  197,  holding  possessor,  under  unconfirmed  Mexican  grant, 
has  taxable  interest;  St  Louis  Min.  Co.  v.  Montana  Min.  Co.,  171 
U.  S.  657,  19  S.  Ct  63,  Gaines  v.  Molen,  30  Fed.  29,  and  McKennon 
y.  Winn,  1  OkL  335,  33  Pac.  585,  22  L.  R.  A.  511,  and  n.,  enforcing 
specific  performance  of  contract  to  convey;  Beley  v.  Naphtaly,  73 
Fed.  127,  44  U.  S.  App.  232,  holding  preferred  right  of  purchase  as- 
signable; Mantooth  v.  Burke,  35  Ark.  545,  holding  agreement  relat- 
ing to  improvements,  valid;  Southerland  v.  Whittington,  46  Ark.  289, 
holding  settler's  rights  may  be  subject  of  contract  to  take  steps  pre- 
liminary to  patent;  Hardesty  v.  Service,  45  Kan.  617,  26  Pac.  30, 
and  McCabe  v.  Caner,  68  Mich.  184,  35  N.  W.  902,  both  holding  relin- 
quishment of  homestead  rights  is  good  consideration  for  note; 
Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  holding  townsite  claim 
may  be  sold  before  patent  issues;  United  States  y.  Tithing  Yard, 
9  Utah,  281,  282,  34  Pac.  58,  holding  settler,  erecting  buildings,  has 
"vested  right"  within  meaning  of  anti-polygamy  law;  Spiess  v. 
Newberg,  71  Wis.  286,  5  Am.  St  Rep.  214',  37  N.  W.  419,  and  Mein- 
hold  V.  Walters,  102  Wis.  393,  72  Am.  St  Rep.  890,  78  N.  W.  575, 
both  holding  homesteader  may  mortgage  claim.  Cited  obiter  in 
Catholic  Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  169,  39  L.  937, 
15  S.  Ct.  785.    And  see  note,  87  Am.  Dec.  134. 

Public  lands. —  Congress  has  exclusive  power  to  regulate  dis- 
posal of  public  lands,  p.  314. 

Public  lands.-*  After-acquired  title,  under  patent  issued  to  settler 
or  his  heirs,  inures  to  settler's  assignee,  pp.  315,  316. 

Cited  and  followed  in  Barney  v.  Dolph,  97  U.  S.  654,  24  L.  1063, 
affirming  S.  C,  5  Or.  204,  where  facts  similar  to  those  in  principal 
case;  Rector  v.  Gibbon,  111  U.  S.  285,  28  L.  430,  4  S.  Ct  609,  hold- 
ing assignor  estopped  from  setting  up  after-acquired  title. 

Public  lands. —  Provision  in  Oregon  donation  act  forbidding  sales 
of  settler's  interest  before  patent,  applied  only  to  future  sales,  pp. 
815,  316. 

Reaffirmed  in  Stark  v.  Starr,  94  U.  S.  488,  24  L.  279. 
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Miscellaneous.— Cited  historically  in  Hall  v.  Bnssell,  101  U.  S. 
'  507,  25  L.  831.     Cited  also  in  Shively  v.  Bowlby.  152  U.  S.  51.  38 
L.  850,  14  S.  Ct  567,  on  point  that  before  donation  act,  Utle  to 
United  States  land  could  not  be  acquired  in  Oregon. 

18  Wall.  817-322.  21  L.  784,  SNOW  v.  UNITED  STATES. 

Territories. —  Government  of  territories  belongs  primarily  to  Con- 
gress; secondarily,  to  such  agencies  as  Congress  may  establish  for 
that  purpose,  pp.  319,  820. 

Cited  and  principle  applied  in  Lincoln,  etc.,  Min.  Co.  y.  District 
Court,  7  N.  Mex.  502,  88  Pac  585,  asserting  Federal  power  of  control 
oyer  territorial  courts;  People  v.  Clayton,  4  Utah,  482,  11  Pac.  210. 
holding  invalid  statute  not  validated  by  failure  of  Congress  to  dis- 
approve it;  People  v.  Daniels,  6  Utah,  291,  22  Pac.  100,  5  L.  R.  A. 
445,  and  n..  holding  territorial  laws  will  be  less  liberally  construed 
by  courts  than  State  laws. 

Territories. —  Extent  of  power  of  self-govemn^ent  depends  solely 
upon  organic  act  of  Congress  in  each  case,  which  is  always  subject 
to  alteration  by  Congress,  p.  820. 

Territories. —  Under  organic  act  establishing  Territory  of  Utah, 
attoraey-general,  elected  by  territorial  legislature,  is  entitled  to  prose- 
cute for  offenses  against  territorial  laws.  pp.  821,  822. 

Distinguished  in  Clayton  v.  Utah  Territory,  132  U.  S.  641,  83  L. 
459, 10  8.  Ct  193,  under  facts. 

Courts. —  Business  of  territorial  courts,  when  acting  as  Circuit 
and  District  Courts,  is  to  be  kept  distinct  from  their  business  as 
ordinary  courts  of  the  territory,  pp.  320,  321. 

Cited,  arguendo,  in  United  States  v.  Beebe,  2  Dak.  303,  11  N.  W. 
510. 

Miscellaneous. —  Cited  also  in  Dakota  v.  Cox,  6  Dak.  528,  but  not 
In  point 

18  WalL  322-331,  21  L.  763,  WBSTRAY  v.  UNITED  STATES. 

Customs  duties. —  Under  act  1864,  collector  is  not  bound  to  give 
notice  to  importer  of  liquidation  of  duties;  knowledge  of  importer  is 
presumed,  pp.  329,  380. 

The  following  citing  cases  reaffirm  this  rule,  holding  such  liquidso 
tion  conclusive  in  collateral  proceedings:  Wright  v.  Blakeslee,  101 
U.  a  179,  25  L.  1050.  Davies  v.  Miller,  180  U.  S.  290,  32  L.  934.  9 
8.  Ct  562,  United  States  v.  Cousinery. .  7  Ben.  256.  F.  0.  14,878, 
United  States  v.  Campbell,  10  Fed.  818,  819.  United  States  v.  Eam« 
Shaw,  12  Fed.  286.  and  United  States  v.  M'Dowell.  21  Fed.  566.  The 
saiae  principle  was  asserted  in  United  States  v.  Phelps.  17  Blatchf. 
317,  F.  C.  16,039,  and  United  States  v.  Chase,  25  Fed.  Cas.  411,  al* 
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tbough   decisions   of   collector   were    erroneous,   Importer   having 
failed  to  protest.    Cited  obiter  in  United  States  ▼.  Fraser,  10  Ben.  ^ 
848,  F.  G.  15,161. 

Distinguished  in  United  States  y.  Schleslnger,  120  U.  8.  114,  80 
L.  000,  7  &  Gt  446,  under  facts. 

Castoms  duties. — tiimitation  of  right  to  appeal  from  collector's 
decision  runs  from  date  of  liquidation,  regardless  of  importer's 
knowledge  thereof,  p.  330. 

Gited  and  reaffirmed  in  the  following  cases,  where  facts  were 
essentially  similar  to  those  in  principal  case:  Merritt  v.  Cam- 
eron, 137  U.  S.  540,  547.  549,  34  L.  774,  11  S.  Ct  176,  177,  Chung  Yune 
y.  ShurtlefF,  7  Sawy.  450,  10  Fed.  240,  Foster  v.  Simmons,  9  Fed. 
Gas.  578,  United  States  v.  Sowers,  27  Fed.  Gas.  1276,  Chase  y.  United 
States,  9  Fed.  883,  United  States  y.  Cobb,  11  Fed.  79,  United  States 
V.  Schleslnger,  14  Fed.  685,  and  United  States  y.  Earnshaw,  45  Fed. 
780,  788.  Gited  and  principle  applied  in  Saltonstall  y.  Russell,  152 
U.  S.  631,  38  L.  577,  14  S.  Ct  734,  holding  duties  cannot  be  recov- 
ered back  without  protest  within  ten  days.  Approved  obiter  in 
Lamal  v.  United  States;  41  Fed.  768. 

Customs  duties. —  Ordinary  warehouse  bond,  providing  that  pen- 
alty may  be  avoided  by  payment  of  fixed  sum  within  one  year,  or  by 
payment  of  duties  due,  can  be  discharged  after  time  limited  only 
by  payment  of  duties,  although  part  of  sum  fixed  has  been  paid,  p. 
331. 

Cited  and  followed  in  United  States  v.  De  Visser,  10  Fed.  647, 
660,  a  similar  case.  Cited  incidentally  in  United  States  y.  Seiden- 
berg,  17  Fed.  230. 

Miscellaneous. —  Cited  erroneously  in  People  y.  Douglass,  5  Utah, 
291,  14  Pa£.  808. 

18  WaU.  332-342,  21  L.  933,  COOK  v.  TULLIS. 

Prlndiml  and  agent. —  Subsequent  ratification  of  unauthorized 
act  is  equivalent  to  previous  authority,  except  so  far  as  it  tends  to 
defeat  intervening  rights  of  third  persons,  pp.  338,  339. 

Cited  and  followed  in  Pickering  v.  Lomaz,  145  U.  S.  315,  36  L. 
718,  12  S.  Ct  862,  holding  ratification  validated  previous  grant  by 
president;  ^train  v.  Gourdin,  2  Woods,  385,  F.  C.  13,521,  holding 
insolvent  could  not  ratify  transfer  so  as  to  defeat  creditor's  rights; 
Consolidated  Fruit-Jar  Co.  v.  Bellaire  Stamping  Co.,  27  Fed.  382, 
holding  ratification  of  unauthorized  renewal  of  patent  could  not  re- 
call rights  abandoned  to  public;  Union  Pac.  Ry.  v.  Reed,  80  Fed.  236, 
49  U.  S.  App.  236,  holding  deed  ratifying  former  defective  deed  can- 
not affect  title  under  deed  intervening;  Farmers'  Loan,  etc.,  Co.  y. 
Memphis,  etc.,  R.  Co.,  83  Fed.  872,  holding  railroad  company  bound 
by  ratified  acts  of  attorney;  Findlay  v.  Pertz,  66  Fed.  439,  31  U.  8. 
App.  840,  29  L.  R.  A.  195,  asserting  power  of  city  trustees  to  ratify 
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nnaufhoiized  act  of  city  officer;  National  Foundry,  etc..  Workg  ▼. 
Oconto  Water  Co.,  68  Fed.  1010,  holding  ratification  of  mortgage  by 
directors  cannot  divest  intervening  mechanic's  lien;  Haas  v.  Stem- 
bach,  156  IlL  60,  41  N.  E.  55,  knowledge  of  attorney  as  to  existing 
mortgage  may  be  imputed  to  clients  who  have  been  benefited  thereby; 
Lomax  v.  Pickering,  165  111.  435, 46  N.  B.  230,  holding  approval  of 
deed  by  president  cannot  aflfect  deed  to  same  land  previously  ap- 
proved, but  not  recorded;  Long  v.  Osborn,  91  Iowa,  163.  59  N.  W.  14, 
holding  plea  that  agreement  was  made  by  defendant  admits  proof  that 
it  was  made  by  agent,  and  ratified;  Sullivan  v.  School  District,  39  Kan. 
349,  18  Pac.  288,  holding  void  contract  executed  by  one  member  of 
school  board  may  be  ratified  by  whole  board;  Troup  v.  Appleman, 
52  Md.  460,  holding  acceptance  of  agent's  act  estops  principal  from 
alleging  fraud  in  former;  Mayer  v.  Bernstein,  68  Miss.  22,  12  So. 
259.  holding  ratification  of  assignment  by  partner  cannot  divest  In- 
terrening  liens;  Johnson  v.  Milwaukee,  etc.,  Co.,  49  Neb.  76,  77,  68 
N.  W.  385,  386,  holding  acceptance  of  benefits  resulting  from  agent's 
act  implies  ratification;  Howell  v.  Keen,  —  N.  J.  — ,  43  AtL  1071, 
holding  ratification  by  corporation  of  president's  mortgage  inopera- 
tiTe  against  receiver  previously  appointed;  Pinckney  v.  Inglesby, 
28  S.  C.  352,  5  S.  E.  827,  holding  ratification  of  agent* s  purchase 
cannot  be  made  after  one  vendor  has  withdrawn  assent  to  sale; 
Eempner  v.  Rosenthal,  81  Tex.  16,  16  S.  W.  640,  holding  ratification 
of  agenf s  deed  will  not  defeat  intervening  attachment;  Williams 
T.  Shoudy,  12  Wash.  368,  41  Pac.  171,  and  West  v.  Chehalis,  12 
Wash.  372,  50  Am.  St  Rep.  899,  41  Pac.  172,  holding  subsequent 
election  may  validate  excessive  Indebtedness;  Coleman  v.  Darling, 
66  Wis.  160,  57  Am.  Rep.  256,  28  N.  W.  369,  holding  ratification  of 
assignment  by  partner  cannot  defeat  intervening  garnishment;  Gal- 
loway V.  Hamilton,  68  Wis.  656,  32  N.  W.  638,  holding  ratification 
of  president's  deed  cannot  affect  intervening  lien  of  corporation's 
creditors;  Franey  v.  Wauwatosa  Park  Co.,  99  Wis.  48,  74  N.  W.  551, 
holding  election  to  sue  on  contract  barred  right  to  rescind;  dissenting 
opinion  in  Edwards  v.  Carson  Water  Co.,  21  Nev.  493,  34  Pac.  390, 
majority   holding    evidence    insufficient   to    establish    ratification; 
Wright  V.  Carson  Water  Co.,  23  Nev.  45,  42  Pac.  198,  majority  hold- 
ing that  knowledge  of  directors  as  individuals  cor  Id  not  raise  im- 
plication of  ratification  by  board.    Approved  obiter  in  Merritt  v. 
Kewanee,  175  111.  549,  51  N.  E.  871,  and  dissenting  opinion  in  Rock 
Spring  Nat  Bank  v.  Luman,  6  Wyo.  159,  42  Pac.  885. 

Bankruptcy. —  Fair  exchange  of  values  does  not  violate  bank- 
nipt  act,  in  absence  of  fraud,  although  one  party  is  insolvent  at 
time  of  transaction,  pp.  339,  340. 

Cited  and  principle  applied  in  Chirk  v.  Iselin,  21  Wall.  369,  378, 
22  L.  571,  574,  holding  valid,  pledge  to  secure  release  of  prop- 
erty attached;  Sawyer  v.  Turpin,  91  U.  S.  121,  23  L.  237,  Stewart 
▼.  Piatt,  101  V.  S.  742,  25  L.  819,   In  re  Jackson  Iron   Mfg.   Go. 
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16  Nat  Bank.  Reg.  438,  13  Fed.  Gas.  261,  and  Douglass  ▼. 
Vogeler,  6  Fed.  57,  all  holding  valid,  chattel  mortgage  given  as 
new  security;  Casey  v.  La  Socl6t6  de  Credit  Mobllier,  2  Woods, 
82,  F.  C.  2,496,  holding  substitution  of  notes  pledged  as  security 
not  repugnant  to  act;  In  re  Reynolds,  16  Nat  Bank.  Beg.  158, 
20  Fed.  Cas.  616,  holding  assignment  as  security  for  debt  valid; 
Clark  V.  Hezekiah,  24  Fed.  667,  holding  recording  of  mortgage  while 
insolvent  is  not  per  se  act  of  bankruptcy;  Armstrong  v.  Chemical 
Nat  Bank,  41  Fed.  239,  6  L.  R.  A.  229,  and  n.,  holding  valid,  transfer 
made  to  protect  outstanding  loan;  Hutchinson  v.  Murchie,  74  Me. 
191,  holding  exchange  of  mortgage  securities  valid;  Nicholson  v. 
Schmucker,  81  Md.  465,  82  AtL  184,  holding  transfer  of  property 
for  consideration  fully  paid  is  not  preference;  Stewart  v.  Hopkins, 
80  Ohio  St  532,  holding  exchange  of  equivalent  values  does  not 
create  preference  under  bankrupt  act.  Cited,  arguendo,  in  Fox  v. 
Gardner,  21  Wall.  480,  22  L.  687,  Piatt  v.  Stewart  13  Blatchf.  493^ 
500,  F.  C.  11.220,  Blnford  v.  Willson,  66  Ind.  73. 

Distinguished  in  Alderdice  v.  State  Bank  of  Virginia,  1  Hughes, 
56,  F.  C.  154,  and  Upham  v.  New  York  L.  &  T.  Co.,  76  N.  Y.  8.  under 
facts;  Morey  v.  MiUiken,  86  Me.  481,  30  Atl.  108,  holding  replacing 
of  securities  already  lost  is  not  exchange. 

Bankruptcy. —  Act  of  depositary  of  government  bonds  in  substi- 
tuting therefor  bond  and  mortgage  of  equal  value,  is  not  void  as  to 
his  creditors,  although  he  was  insolvent  when  his  act  was  ratified 
by  owner  of  bonds,  pp.  338-340. 

Cited  and  followed  in  Seixas  v.  Brugier,  37  La.  Ann.  514,  515,  where 
facts  were  similar  to  those  in  principal  case. 

Distinguished  In  dissenting  opinion  in  Seixas  v.  Brugier,  37  Lou 
Ann.  517. 

Bankruptcy. —  Trustees  take  property  of  bankrupt  subject  to  all 
legal  and  equitable  claims  of  others,  p.  341. 

Cited  and  applied  in  Bumhisel  v.  Firman,  22  WalL  178,  22  L.  709, 
Stewart  v.  Piatt  101  U.  S.  739,  25  L.  818,  Hauselt  v.  Harrison.  105 
U.  S.  406,  26  L.  1076,  Schulze  v.  Bolting,  8  Biss.  175,  F.  C.  12,489. 
In  re  Dakin,  19  Nat  Bank.  Reg.  181,  6  Fed.  Cas.  1116,  Dewey  v. 
Kelton,  18  Nat  Bank.  Reg.  217,  7. Fed.  Cas.  574,  and  Keeler  v. 
Smalley,  63  Tex.  520,  all  holding  mortgages  not  defeated  by  assign- 
ment; Yeatman  v.  Savings  Institution,  95  U.  S.  766,  24  L.  590, 
Smith  V.  Perry,  56  Ala.  268,  and  Exchange  &  Deposit  Bank  v.  Stone, 
80  Ky.  123,  all  holding  liens  attach  to  property  in  assignee's  hands; 
Williamson  v.  Colcord,  1  Hask.  622,  F.  C.  17,752,  holding  assignee 
takes  property  subject  to  wife's  rights  therein;  Cain  v.  Sheets,  77 
Ala.  495,  holding  bond  for  title  does  not  pass  to  assignee  greater 
right  than  bankrupt  had;  Lamb  v.  Morris,  118  Ind.  184,  20  N.  B.  748, 
4  L.  R.  A.  113,  holding  receiver  of  bank  takes  note  held  by  bank  sub- 
ject to  equities  of  depositor;  Chace  v.  Cbapin,  130  Mass.  131,  hold- 
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Ing  aMtgnees  take  property  subject  to  trust  therein;  Bsterbrook 
Ga  ▼.  Abem,  31  N.  J.  Eq.  6,  holding  assignee  bound  by  proceeding 
to  enforce  liens;  Martin  v.  Bowen,  51  N.  J.  Eq.  468,  26  Atl.  825, 
holding  mortgagee  takes  property  subject  to  prior  unrecorded  equita- 
ble nuHlgage.  Cited  in  discussion  obiter  in  Welles  v.  Stout,  38  Fed. 
811. 

Distinguished  in  Casey  y.  Cavaroc,  96  U.  S.  487,  24  L.  787,  hold- 
ing pledge  must  be  accompanied  by  possession,  and  person  claiming 
as  pledgor  has  no  rights  against  assignor. 

Trusts. —  Where  property  is  misapplied  and  converted  into  dif- 
ferent property,  or  sold  and  proceeds  invested,  it  may  be  followed 
and  subjected,  in  its  new  form,  to  claims  of  cestui  que  trust, 
P.34L 

Cited  in  German  Savings  Inst  v.  Adae,  1  McCrary,  505,  8  Fed. 
109,  holding  money  collected  by  agent  recoverable  by  owner;  First 
Nat  Bank  v.  Armstrong,  36  Fed.  62,  holding  owner  of  draft  sent 
to  bank  for  collection,  may  claim  draft  after  receiver  in  possession; 
McGlure  v.  La  Phita  County,  19  Colo.  125,  34  Pac.  764,  holding 
eounty  may  follow  property  misappropriated  by  treasurer;  Hamp- 
ton V.  Fall,  64  Ind.  387,  holding  mortgage  of  trust  property  to  se- 
cure personal  debt  cannot  affect  cestui's  rights;  Clifford  v.  Farmer, 
"TV  Ind.  535,  holding  title  to  lands  bought  with  trust  funds  vests  in 
beneficiary;  Merket  v.  Smith,  33  Kan.  70,  5  Pac.  397,  holding  ward 
Buty  elect  to  hold  guardian  personally  for  misappropriation,  or  f ol- 
kfw  property;  Burtnett  v.  First  Nat  Bank,  38  Mich.  635,  holding 
money  deposited  by  agent  to  his  own  account  may  be  recovered  from 
bank  by  owner;  Pierce  v.  Holzer,  65  Mich.  273,  32  N.  W.  435,  holding 
property  bought  with  trust  funds  and  homesteaded  by  her  is  Sub- 
ject to  beneficiary's  claims;  Morrison  v.  Kinstra,  55  Miss.  76,  hold- 
ing mingling  of  trust  funds  with  trustee's  property  will  not  prevent 
separation;  Crane  Bros.  Mfg.  Co.  v.  Keck,  35  Neb.  686,  53  N.  W. 
607,  and  Commissioners  v.  Springfield,  36  Ohio  St  646,  holding 
mingling  of  city  and  county  funds  cannot  affect  rights  of  either  cor- 
poration; State  V.  Be  vers,  86  N.  C.  594,  holding,  where  property  has 
been  converted  by  officer,  State  may  elect  to  call  for  original  fund, 
or  follow  it  in  new  form;  Burwell  v.  Burwell,  78  Va.  582,  holding 
gnardian  liable  for  conversion  of  ward's  property,  notwithstanding 
reacquisition  of  assets;  Marks  v.  Spencer,  81  Va.  755,  holding  prop- 
t  crty  bought  with  proceeds  of  sale  of  wife's  property,  belongs  to 

wife;  Moorman  t.  Arthur,  90  Va.  477,  18  S.  E.  878,  holding  admin- 
istrator's act  in  changing  personalty  cannot  affect  heir's  rights. 
Cited,  arguendo,  in  Partee  v.  Thomas,  11  Fed.  773,  Commercial  Nat 
Bank  v.  Armstrong,  39  Fed.  692,  Coble  v.  Coble,  82  N.  0.  341,  and 
Warwick  v.  Warwick,  31  Gratt  76.  And  see  note  in  32  Am.  St  Bep. 
125.126. 

*  Distinguished   In   Neely   v.   Bood,   54   Mich.    136,   52   Am.    Bep. 
8M,  Id  N.  W.  021,  Sherwood  y.  Milford  Bank,  94  Mich.  81,  53  N. 
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W.  924,  and  Butler  v.  Sprague,  66  N.  Y.  305.  all  holding  rule  inap- 
plicable where  fund  not  traceable. 

Miscellaneous. —  Cited  also  in  Harmanson  y.  Bain,  1  Hughes,  201, 
F.  0.  6,072,  but  not  in  point. 

18  WaU.  342-350,  21  L.  808,  MULHALL  V.  KBBNAN. 

Evidence. — Entries  in  defendant's  own  books  are  inadmissible  to 
show  on  whose  account  draft  was  made,  p.  348. 

Evidence. —  Letter  from  drawer  to  drawee  is  admissible  to  show 
whether  draft  was  drawn  upon  the  faith  of  a  letter  of  credit  or 
solely  upon  drawer's  own  account,  pp.  348,  840. 

Guaranty. —  Letter  authorizing  drafts  when  there  is  "sufficient 
margin"  confers  limited  authority,  which  cannot  be  exceeded,  p. 
349. 

Distinguished  in  Merchants'  Bank  v.  Griswold,  72  N.  Y.  479,  28 
Am.  Bep.  163,  holding  authority  to  draw  "as  may  be  necessary" 
did  not  imply  limit. 

Evidence.— Where  power  to  draw  is  conditioned  upon  sufficient 
margin,  evidence  is  admissible  upon  question  of  sufficiency,  p.  349. 

19few  triaL — Only  remedy  for  surprise  caused  by  failure  of  dec- 
laration and  bill  of  particulars  to  clearly  set  out  nature  of  case,  is 
motion  for  new  trial,  pp.  349,  350. 

Cited  and  applied  in  Colorado  M.  By.  v.  Bowles,  14  Colo.  89,  23 
Pac.  468,  holding  surprise  by  admission  of  unexpected  evidence  is 
ground  for  new  triaL 

Appeal  and  error. —  Befusal  of  court  to  grant  new  trial  is  not 
subject  of  appeal,  p.  350. 

Cited  and  rule  reaffirmed  in  the  following  cases:  Buch  v.  Bock 
Island,  97  U.  S.  696,  24  L.  1102,  Ballway  Co.  v.  Twombly,  100  U. 
S.  81,  25  L.  550,  Preble  v.  Bates,  37  Fed.  773,  and  McClellan  v. 
Pyeatt,  50  Fed.  688,  4  U.  S.  App.  319.  Cited  by  way  of  analogy  in 
Dietz  V.  Lymer,  61  Fed.  794|  19  U.  S.  App.  663,  holding  discretion 
of  lower  court  in  sustaining  motion  to  make  answer  more  certain 
is  not  controllable  on  appeaL 

18  Wall.  350-375,  21  L.  959.  GALPIN  v.  PAGE. 

Judgments. —  In  suit  to  settle  partnership,  adjudication  by  State 
Supreme  Court  on  appeal,  that  service  on  infant  heir  of  deceased 
partner  was  insufficient,  and  hence  court  could  not  appoint  guardian 
ad  litem,  is  binding  upon  Circuit  Court  in  suit  based  on  such  re- 
versed Judgment,  p.  365. 

Cited  and  principle  applied  in  Seaverns  v.  Gerke,  8  Sawy.  366, 
F.  O.  12,595,  a  similar  case;  Loomis  v.  Carrington,  18  Fed.  99,  hold- 
ing Circuit  Court  cannot  review  orders  of  State  court  in  garnish- 
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ment  proceedings  made  prior  to  removal;  Perry  y.  Wheeier,  12 
Bosh,  552,  refusing  to  follow  Federal  court's  Interpretation  of  State 
law  repugnant  to  construction  adopted  by  State  courts;  Hunt  v. 
Hunt,  72  N.  Y.  236,  28  Am.  Bep.  143,  holding  State  court  is  ezdu- 
slre  Judge  as  to  Jurisdiction  In  suit  for  divorce  between  its  dtljiens. 
Cited  approvingly,  but  obiter,  in  Van  Matre  v.  Sankey,  148  111. 
552,  39  Am.  St  Bep.  201,  36  N.  E.  631,  23  L.  R.  A.  670. 

Courts. —  Presumption  is  in  favor  of  Jurisdiction  of  court  of  gen- 
eral Jurisdiction  over  both  property  and  parties;  allter  where  court 
l8  one  of  limited  or  special  Jurisdiction,  pp.  365,  366. 

Cited  and  foUowed  in  Cuddy,  Petr.,  181  U.  S.  285,  33  L.  156,  9  S. 
Ct  704,  holding  presumption  applicable  to  sentence  for  contempt; 
Lynde  v.  Columbus,  etc..  By.,  57  Fed.  094,  holding  plea  of  Judgment 
as  bar  is  not  bad  for  failure  to  aver  that  court  had  Jurisdiction; 
Foster  v.  Givens,  67  Fed.  686,  688,  31  U.  S.  App.  626,  presuming  Ju- 
risdiction in  suit  to  enforce  vendor's  lien;  M'Connell  ▼.  Day,  61  Ark. 
474,  83  S.  W.  734,  applying  rule  to  Judgment  in  ejectment;  Hughes 
T.  Cummings,  7  Colo.  141,  2  Pac.  290,  holding  validity  of  order  re- 
Instating  cause  cannot  be  questioned  in  collateral  action  In  another 
court;  Sammis  v.  Wightman,  31  Fla.  25,  12  So.  530,  and  Gates  v. 
Newman,  18  Ind.  App.  394,  46  N.  &.  655,  applying  rule  in  suit  on 
foreign  Judgment  In  assumpsit;  Henry  v.  Carson,  96  Ind.  423,  hold- 
ing jurisdiction  of  District  Court  to  confiscate  property  must  appear 
on  record;  Van  Norman  v.  Gordon,  172  Mass.  579,  70  Am.  St.  Bep. 
306, 53  N.  B.  268,  44  L.  R.  A.  841,  asserting  Jurisdiction  to  enter  Judg- 
ment confessed  by  attorney  in  suit  on  note;  Hersey  v.  Walsh,  38 
Minn.  522,  8  Am.  St  Bep.  690,  38  N.  W.  613,  holding  Judgment  will 
be  presumed  to  be  regularly  entered;  Werz  v.  Werz,  11  Mo.  App. 
32,  33,  43,  and  Amy  v.  Amy,  12  Utah,  309,  42  Pac.  1124,  holding  Ju- 
risdiction presumed  in  divorce  proceedings;  Brown  v.  Walker,  11 
Mo.  App.  230,  holding  presumption  arises  In  suit  to  collect  back 
taxes;  Smith  v.  Central  Trust  Co.,  154  N.  Y.  341,  48  N.  B.  555,  sus- 
taining order  appointing  trustee  under  will;  Angell  v.  Angell,  14 
R.  I.  544,  holding  Jurisdiction  of  Probate  Court  to  appoint  guardian 
presumed;  Holmes  v.  Buckner,  67  Tex.  109,  2  S.  W.  453,  holding 
judgment  of  court  of  general  Jurisdiction  not  attackable  for  failure 
to  show  Jurisdiction.  Cited,  arguendo,  in  the  following:  American 
Tube,  etc.,  Co.  v.  Crafts,  156  Mass.  258,  30  N.  B.  1024,  Kelley  v. 
KeUey,  161  Mass.  113,  42  Am.  St  Bep.  391,  36  N.  B.  838,  25  L.  B.  A. 
807,  Sipes  v.  Whitney,  30  Ohio  St.  74,  and  Chafee  v.  Postal  Telegraph 
Co.,  35  S.  C.  380,  14  S.  B.  766. 

Courts. — Presumptions  in  support  of  Judgments  of  superior  courts 
of  genera]  Jurisdiction  only  arise  with  respect  to  Jurisdictional  facts 
concerning  which  record  Is  silent,  p.  366. 

Numerous  citing  cases  cite  and  apply  this  syllabus  holding,  as 
follows:  Newman  v.  Growls,  60  Fed.  224,  23  U.  S.  App.  89,  Latta  v. 
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Tntton,  122  CaL  282,  68  Am.  St  Rep.  33.  54  Pac  844,  Clayton  v, 
Clayton,  4  Colo.  416,  San  Jnan,  etc,  Mln.  &  Smelting  Co.  y.  Finch, 
6  Colo.  219,  Israel  v.  Arthur,  7  Colo.  8,  1  Pac.  439,  State  v.  Water- 
man, 79  Iowa,  3^,  44  N.  W.  678,  Hart  v.  Grigsby,  14  Bnsh,  550,  and 
Barber  v.  Morris,  37  Minn.  ^96,  5  Am.  St  Bep.  888,  33  N.  W.  560, 
an  holding  where  record  shows  defective  service  or  want  of  service 
no  contrary  presumption  can  arise;  Cheely  v.  Clayton,  110  U.  & 
706,  28  L.  301,  4  8.  Ct  332,  holding  notice  and  return  appearing  on 
record  of  divorce  proceedings  control  recitals  of  service;  Cissell  v. 
Pulaski  Co.,  3  McCrary,  449,  10  Fed.  893,  holding  recital  showing 
failure  to  give  notice  calling  in  county  warrants  cannot  be  contra- 
dicted by  parol;  Hunt  v.  Woodward,  12  Fed.  Cas.  950,  holding  record 
is  prima  facie  evidence  of  service;  Little  Bock  Junction  By.  v. 
Burke,  66  Fed.  90,  27  U.  S.  App.  736,  holding  decree  in  ejectment 
attackable  where  record  shows  want  of  Jurisdiction;  Koons  v.  Bry- 
son,  69  Fed.  301,  25  U.  S.  App.  368,  holding  recitals  in  decree  of 
foreclosure  prima  facie  evidence  of  previous  proceedings;  Northern 
Pacific  By.  v.  Kurtzman,  82  Fed.  243,  and  Parr  v.  Matthews,  50 
Ark.  393,  8  S.  W.  23,  holding  record  showing  that  tax  was  illegal, 
is  conclusive  and  sale  thereunder  void;  Dexter  Horton  &  Co.  v.  Say- 
ward,  84  Fed.  300,  301,  holding  Judgment  void  where  record  showed 
want  of  Jurisdiction;  Martin  v.  M'Diarmid,  55  Ark.  216,  17  S.  W. 
877,  holding  record  averring  authority  of  court  leaves  no  room  for 
contrary  presumption;  Frankel  v.  Satterfleld,  9  Houst  204,  206,  210, 

19  Atl.  899,  900,  901,  holding  want  of  Jurisdiction  apparent  on  record 
Is  defense  to  scire  facias;  Bobinson  v.  Epping,  etc.,  Co.,  24  Fla.  252, 
4  So.  818,  affirming,  upon  this  point  S.  C,  21  Fla.  48,  49,  50,  hold- 
ing, in  absence  of  record  of  County  Court  in  proceeding  to  appoint 
administrator,  letters  raise  presumption  of  Jurisdiction;  Hunter  v. 
Ferguson,  13  Kan.  471,  holding  record  stating  regular  Judge  to  have 
been  incompetent  is  presumptively  true;  Lonkey  v.  Keyes,  etc.,  Min- 
ing Co.,  21  Nev.  320,  31  Pac.  60,  17  L.  B.  A.  353,  holding  recital  in 
Judgment  as  to  service  controlled  by  record  showing  of  return;  Pope 
V.  Harrison,  16  Lea,  93,  96,  holding  record  showing  service  at  certain 
place  cannot  be  contradicted  by  evidence  proving  another  placer 
Fitch  V.  Boyer,  51  Tex.  344,  and  Chrisman  v.  Graham,  51  Tex.  457,. 
holding  record  recital  of  Jurisdictional  facts  conclusive;  Vaughn  v. 
Congdon,  56  Yt  116,  48  Am.  Bep.  759,  holding  allegation  as  to  time 
of  committing  offense  conclusive;  Wade  v.  Hancock,  76  Va.  625,  and 
Dillard  v.  Central  Va.  Iron  Co.,  82  Va.  738,  1  S.  B.  126,  holding  Judg- 
ment void  where  want  of  Jurisdiction  appears  on  record. 

Courts. —  Presumptions  in  support  of  Judgments  of  superior  courts 
of  general  Jurisdiction  are  limited  to  Jurisdiction  over  persons  within 
their  territorial  limits,  who  can  be  reached  by  process,  and  over 
proceedings  in  accordance  with  course  of  common  law,  p.  367. 

The  following  citing  cases  apply  this  ruling:  Galpin  v.  Page,  3 
Sawy.  100,  F.  C.  5,206,  case  Involving  similar  facts  and  same  par* 
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ties;  Fargeson  y.  Jones,  17  Or.  211,  11  Am.  St  Bep.  813,  20  Pac 
S46,  3  Ij.   R.   A.   023,  holding,   where  defendant  is  non-resident, 
hmden  is  on  plalntilT  to  show  Jurisdictional  facts;  Wilbur  v.  Abbot, 
6  Fed.  816,  Belcher  ▼.  Chambers,  68  GaL  639,  Guaranty,  etc.,  Deposit 
Co.  y.  Buddington,  etc.,  Co.,  27  Fla.  231,  9  So.  250,  12  L.  R.  A.  776, 
and  n..  Green  y.  Equitable,  etc.,  L.  Assn.,  106  Iowa,  681,  75  N.  W. 
636,  Rand  y.  Hanson,  164  Mass.  89,  26  Am.  St  Rep.  211,  28  N.  B. 
e,  12  L.  R.  A.  574,  and  n.,  Northcut  y.  Lemery,  8  Or.  323,  and  Neff 
T.  Pennoyer,  3  Sawy.  299,  F.  C.  10,083,  all  holding  Judgment  in  per- 
sonam against  non-resident  cannot  hold  property  within  State,  not 
attached;  Hindman  y.  O'Connor,  54  Ark.  643,  16  S.  W.  1067,  13  L. 
B.  A  496,  and  n.,  ruling  similarly  in  suit  under  statute  to  remoye 
ndnor's  disabilities;  Morris  y.  Dooley,  59  Ark.  487,  28  S.  W.  31,  and 
Foster  y.  Waterman,  124  Mass.  596,  all  holding  proceeding  for  adop> 
tion  of  child  is  statutory,  and  Jurisdiction  must  appear;  Prentiss  y. 
Parks,  65  Me.  562,  holding  record  in  assumpsit  for  debt  for  flowing 
land  must  show  Jurisdiction;  Kelley  y.  Kelley,  161  Mass.  117,  118» 
42  Am.  St  Rep.  396,  396,  36  N.  B.  840,  26  L.  R.  A.  809,  holding  Ju- 
risdiction must  be  shown  by  record  in  suit  to  annul  marriage;  Cole- 
man y.  Steams  Mfg.  Co.,  38  Mich.  34,  holding  suit  to  establish  me- 
cbanic's  lien  is  not  common  law  suit,  and  Jurisdiction  must  be 
ihown;  Pulaski  Co.  y.  Stuart  etc.,  Co.,  28  Gratt  878,  879,  holding 
■pedal  jurisdiction  to  act  ministerially  must  appear  on  record;  dis- 
senting opinion  in  Pressley  y.  Lamb,  105  Ind.  196,  4  N.  B.  698,  major- 
ity holding  decree  appointing  receiyer  cannot  be  attacked  collater- 
tlly.   Cited,  arguendo,  In  In  re  Goldsmith,  12  Or.  417,  7  Pac.  98,  and 
Frame  y.  Thormann,  102  Wis.  670,  79  N.  W.  43. 

Criticised  in  Newcomb  y.  Newcomb,  13  Bush.  563,  564,  26  Am. 
Bep.  229,  230,  denying  existence  of  distinction,  and  holding  Judg- 
ment of  court  of  general  Jurisdiction  against  non-resident  presumed 
yalld. 

Courts  of  one  State  haye  no  jurisdiction  oyer  residents  of  other 
States  not  found  within  their  territorial  limits;  they  cannot  extend 
their  process  into  other  States,  p.  367. 

Cited  and  relied  upon  in  Cooper  y.  Newell,  173  U.  S.  567,  573,  19 
8.  Gt  510,  513,  holding  judgment  of  State  court  against  non-resi- 
dent subject  to  collateral  attack;  Neff  y.  Pennoyer,  3  Sawy.  278, 
P.  C.  10,083,  holding  judgment  based  on  constructiye  seryice,  in  ac- 
tion in  personam  against  non-resident  cannot  hold  property  not 
attached;  Graham  y.  Spencer,  14  Fed.  605,  denying  right  to  recoyer 
on  foreign  Judgment  in  personam  rendered  against  non-resident; 
Romaine  y.  Union  Ins.  Co.,  28  Fed.  639,  yacating  seryice  of  subpoena 
ontside  of  jurisdiction;  Wakelee  y.  Day  is,  50  Fed.  523,  holding  al- 
legation of  jurisdictional  facts  proper  where  defendant  in  Judgment 
relied  npon  was  non-resident;  United  States  y.  American  Lumber 
Co.,  80  Fed.  311,  holding  seryice  of  process  outside  of  State  will  not 
stop  running  of  statute  of  limitations;  Iron  Age  Pub.  Co.  y.  Western 
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Union  Teleg.  Co..  83  Ala.  505,  3  Am.  St  Rep.  761,  3  So.  451,  deny- 
Ing  Jurisdiction  of  equity  to  enforce  specific  performance  against 
foreign  corporation;  Rucker  v.  Morgan,  —  Ala.  — ,  25  So.  246.  af- 
firming decree  dismissing  bill  against  non-resident;  Belcher  v. 
Chambers,  53  Cal.  643,  holding  void,  Judgment  on  money  demand 
based  on  constructive  service;  De  La  Montanya  v.  De  La  Montanya, 
112  CaL  113,  53  Am.  St  Rep.  172,  44  Pac.  348,  32  L.  R.  A.  86,  holding 
decree  for  alimony  cannot  be  based  on  constructive  service  on  non- 
resident; Caldwell  v.  Armour,  1  PennewlU  (Del.),  551,  43  AtL  519, 
holding  service  on  agent  of  non-resident  corporation  insufficient; 
State  V.  Jacksonville,  etc.,  R.  R.,  15  Fla.  285,  holding,  under  Florida 
laws,  receiver  cannot  be  appointed  by  Judge  of  one  circuit  to  take 
charge  of  property  in  another;  Harris  v.  Pullman,  84  IlL  24,  25  Am. 
Rep.  418,  holding  decree  based  on  constructive  service  cannot  bind 
property  in  other  State;  Wilson  v.  St.  Louis,  etc.,  Ry.,  108  Mo.  598, 
32  Am.  St  Rep.  629,  18  S.  W.  293,  holding  notice  to  fix  personal  lia- 
bility of  stockholder  cannot  be  servc^d  outside  of  State;  Tlllinghast 
V.  Boston  Co.,  39  S.  C.  494,  18  S.  E.  124,  22  L.  R.  A.  53,  holding  court 
cannot  require  Jurisdiction  In  personal  action  against  foreign  cor- 
poration by  publication.  Approved  obiter  in  Phillips  v.  Benson,  82 
Ala.  503,  2  So.  94.  And  see  notes  in  76  Am.  Dec.  666,  and  94  Am. 
Dec-  768. 

Distinguished  in  dissenting  opinion  in  Pennoyer  v.  Neff,  95  U.  S. 
743,  24  L.  576,  majority  holding  execution  will  not  issue  on  judgment 
in  personam  against  non-resident;  dissenting  opinion  in  State  y. 
Jacksonville,  etc.,  R.  R.,  15  Fla.  287  (see  majority  opinion,  supra). 

Process. —  Statutes  authorizing  constructive  service  on  absentees 
by  publication,  must  be  strictly  observed  to  give  court  Jurisdiction, 
p.  369. 

Numerous  citing  cases  follow  this  ruling  of  Galpin  v.  Page,  and 
show  it  to  be  a  leading  authority  upon  this  point:  Boyd  v.  Roane, 
49  Ark.  414,  5  S.  W.  708,  and  Campbell  v.  Drals,  125  Cal.  258,  57 
Pac.  995,  In  both  of  which,  facts  were  similar  to  those  involved  in 
principal  case;  Earle  v.  McVeigh,  91  U.  S.  508,  23  L.  400,  holding 
notice  posted  on  door  of  houise  vacated  seven  months  previously  is 
not  posted  at  usual  place  of  abode;  Settlemier  v.  Sullivan,  97  U.  S. 
449,  24  L.  1111,  holding  record  recitals  not  conclusive  of  due  ser- 
vice; Guaranty  Trust  Co.  v.  Green  Cove  R.  R.,  139  U.  S.  148,  35  L. 
120, 11  S.  Ct  516,  holding  publication  for  four  weeks  does  not  satisfy 
statutory  requirement  of  "  one  month; "  Dick  v.  Foraker,  155  U.  S. 
413,  39  L.  205,  15  S.  Ct  128,  and  Martin  v.  Barbour,  34  Fed.  708, 
holding  tax  sale  void  where  notice  not  given  for  length  of  time  pre- 
scribed; Clssell  V.  Pulaski  Co.,  3  McCrary.  450,  10  Fed.  894,  and 
Gibney  v.  Crawford,  51  Ark.  40,  9  S.  W.  311,  holding  failure  to  post 
notice  calling  in  county  warrants,  renders  proceedings  void;  In  re 
Pensacola  Lumber  Co.,  8  Ben.  172,  F.  C.  10,959.  holding  order  dis- 
solving corporation  without  previous  order  to  show  cause  is  void; 
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Swift  T.  Meyers,  13  Sawy.  582,  37  Fed.  43,  holding  decree  foreclosing 
lien  Toid  where  retnm  did  not  show  compliance  with  statute;  Hatch 
T.  Ferguson,  57  Fed.  970,  holding  Judgment  against  minor  void  if 
Itarent  not  served  also;  Foster  v.  Givens,  67  Fed.  691,  692,  81  U.  S. 
App.  626,  holding  recital  of  service  on  record  is  sufficient  on  col- 
lateral attack;  Gregory  v.  Bartlett,  55  Ark.  34,  36,  17  S.  W.  345,  hold- 
ing failare  to  enter  warning  order  In  record  renders  Judgment  In 
tax  suit  Told;  O'Rear  t.  Lazarus,  8  Ck>lo.  609,  9  Pac.  621,  and  Park 
Y.  Higbee,  6  Utah,  416,  24  Pac.  525,  holding  order  failing  to  direct 
mailing  of  copy,  insufficient;  Brenner  y.  Quick,  88  Ind.  551,  and 
ralmer  y.  McMaster,  8  Mont  192,  194,  195,  19  Pac.  587,  588,  hold- 
ing service  ineffectual  where  affidavit  failed  to  set  forth  cause  of 
action;  Vlzzard  v.  Taylor,  97  Ind.  94,  holding  void,  notice  of  assess- 
ment not  containing  owner's  name;  Hardester  y.  Sharretts,  84  Md. 
150,  34  AtL  1122,  holding  notice  to  unknown  heirs  ineffectual  if 
ancestor  misnamed;  Gould  v.  Jacobson,  58  Mich.  293,  25  N.  W.  197, 
holding  mere  recital  of  due  publication  in  return  cannot  cure  want 
of  It;  Godfrey  v.  Valentine,  39  Minn.  337,  12  Am.  St.  Rep.  658,  40 
N.  W.  164,  holding  publication  "  once  a  week  "  not  shown  by  proof 
of  publication  "  for  six  weeks; "  Fore  v.  Hoke,  48  Mo.  App.  260, 
holding  order  in  condemnation  proceedings  insufficient  where 
amount  of  land  not  specified;  Coffin  v.  Bell,  22  Nev.  183,  58  Am.  St. 
Bep.  739,  37  Pac.  241,  holding  publication  without  order  of  court 
is  Ineffective;  Odell  v.  Campbell,  9  Or.  304,  holding  failure  to  aver 
date  of  order  is  fatal;  Colbum  v.  Barrett,  21  Or.  30,  26  Pac.  1009, 
holding  affidavit  defective  in  not  showing  property  in  State;  Stew- 
art V.  Anderson,  70  Tex.  593,  8  S.  W.  297,  holding  burden  is  on 
party  relying  on  Judgment  to  show  Jurisdiction;  Mosby  v.  Glsbom, 
17  Utah,  280,  54  Pac.  127,  holding  order  appointing  guardian  void 
where  notice  not  given  to  interested  parties;  Abraham  v.  Cheeney, 
1  Wash.  Ter.  504,  holding  defendant  must  be  duly  cited  to  appear; 
Beaupre  v.  Brlgham,  79  Wis.  441,  48  N.  W.  597,  holding  notice  must 
be  mailed  as  directed  by  statute.  Cited  approvingly  in  discussion 
obiter  in  Noble  v.  Union  River  Logging  R.  R.,  147  U.  S.  173,  37  L. 
126,  13  S.  Ct  278,  and  Woolridge  v.  McKenna,  8  Fed.  656,  Caldwell 
V.  Armour,  1  PennewiU  (DeL),  551,  43  Atl.  519,  Mastln  v.  Gray,  19 
Kan.  463.  27  Am.  Rep.  153,  and  dissenting  opinion  in  Leonard  v. 
Sparks,  63  Mo.  App.  607. 

Distinguished  In  Applegate  v.  Lexington,  etc.,  Mining  Co.,  117  U. 
8. 271,  29  L.  897,  6  S.  Ct  749,  and  criticised  in  Amy  v.  Amy,  12  Utah, 
319,  321,  826,  42  Pac.  1124,  both  holding  recital  of  publication  raises 
presumption  that  it  was  regular. 

GourtB. —  Facts  necessary  to  exercise  of  special  Jurisdiction  must 
^ipear  upon  record,  p.  371. 

Cited  and  followed  in  State  ▼.  Simpson,  91  Me.  81,  89  Atl.  287, 
holding  records  of  court  of  limited  Jurisdiction  are  not  prima  facie 
evidence  of  former  conviction.    See  also  note,  13  Am.  Dec.  180. 
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Judgment  wltbout  Jurisdiction  is  nnavailinsr  for  any  pnrpose,. 
p.  373. 

Cited  and  applied  in  Reinach  y.  Atlantic,  etc.,  R.  Ck>.,  58  Fed.  43^ 
holding  decree  of  foreclosure  void;  Gray  v.  Larrlmore,  4  Sawy.  653,. 
F.  G.  5,721,  holding  decree  of  dissolution  void  as  against  non-resi- 
dent partner;  Jewett  v.  Iowa  Land  Co.,  64  Minn.  537,  58  Am.  St.  Rep^ 
560,  67  N.  W.  641,  holding  void  Judgment  cannot  be  validated  by^ 
summoning  defendant  to  show  cause  why  it  should  not  be  enforced  ^ 
Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St  Rep.  368,  10  S.  W.  43,  taoldlng^ 
Toid,  Judgment  recovered  on  process  directed  to  person  by  wrong 
name;  In  re  Christiansen,  17  Utah,  423,  70  Am.  St  Rep.  801,  53- 
Pac.  1006,  41  L.  R.  A.  508,  holding  divorce  decree  void  where  court 
had  no  Jurisdiction;  Dorr  v.  Rohr,  82  Ya.  363,  3  Am.  St  Rep.  109, 
holding  order  of  publication  executed  in  Virginia  during  war  inop- 
erative against  resident  of  New  York;  Staunton  Perpetual,  etc.,  Co. 
▼.  Haden,  92  Ya.  207,  23  S.  E.  287,  holding  no  act  of  ratificatloD 
can  validate  Judgment  not  based  on  service.  Approved  obiter  In 
In  re  McKibben,  12  Nat  Bank.  Reg.  101,  16  Fed.  Cas.  211.  And  see- 
note,  5  Am.  St  Rep.  454. 

Attorney  and  client — Attorney  Is  presumed  to  know  of  defects- 
in  proceedings  taken  under  his  direction,  p.  373. 

Cited  in  discussion  in  note  in  28  Am.  Dec.  372. 

Appeal  and  error. —  Plaintiff  or  his  attorney  purchasing  property 
under  Judgment  of  California  court  is  bound  to  restore  it  to  defend- 
ant upon  reversal  of  Judgment,  p.  374. 

A  similar  rule  has  been  applied  in  citing  cases  from  other  States, 
as  follows:  Robinson  v.  Alabama,  etc.,  Mfg.  Co.,  67  Fed.  193,  Mc* 
Donald  v.  Mobile  Life  Ins.  Co.,  65  Ala.  362,  and  Wickes  v.  Odom, 
74  Tex.  212,  15  Am.  St  Rep.  831.  12  S.  W.  36,  applying  rule  to- 
property  purchased  at  foreclosure;  Johnson  v.  Dooly,  72  Ga.  30O, 
Mullin  V.  Atherton,  61  N.  H.  22,  Singly  v.  Warren,  18  Wash.  441, 
63  Am.  St  Rep.  901,  51  Pac.  1068,  and  Dunfee  v.  Childs,  45  W.  Ya. 
165,  30  S.  B.  106,  to  property  purchased  at  execution;  Marks  v. 
Cowles,  61  Ala.  303,  holding  plaintiff's  assignee  obtains  no  rights 
as  bona  fide  purchaser.  Approved,  arguendo,  in  Blythe  v.  Hinckley, 
84  Fed.  254.     And  see  note,  76  Am.  Dec.  467. 

Limited  in  Martin  v.  Yictor  M.  &  M.  Co.,  19  Nev.  198,  9  Pac.  336, 
holding  mere  modification  of  Judgment  will  not  warrant  decree  of 
restitution. 

Judicial  sales. —  Bona  fide  purchaser  of  property  at  Judicial  sale 
is  not  bound  to  restore  property  upon  reversal  of  Judgment,  p.  375. 

Cited  and  followed  in  Thompson  v.  Reasoner,  122  Ind.  458,  461, 
24  N.  E.  225,  226,  7  L.  R.  A.  497,  498,  holding  rights  of  third  parties 
acquired  on  faith  of  decree  respecting  right  of  drainage,  cannot  be 
affected  by  reversaL  See  also  notes  in  54  Am.  Dec.  455,  and  89- 
Am.  Dec.  19L 
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^w«M- — Judgment  obtained  without  service  of  process  on  de- 
fendant is  void,  pp.  368,  369. 

Cited  and  foUowed  in  McGlatchy  v.  Superior  Court,  119  Cal.  421, 
M  Pac  699,  39  L.  R.  A.  694,  holding  order  committing  for  contempt 
without  hearing,  void.  Approved  obiter  in  Hovey  v.  Elliot,  167  U.  S. 
418,  42  L.  221,  17  S.  Ct  844. 

Miscellaneous.—  Cited  also  in  McKay  v.  Ross,  40  Mich.  651,  but 
application  not  apparent 

18  Wall  375-391,  21  L.  868,  TIFFANY  v.  BOATMAN'S  INSTITU- 
TION. 

Banks  and  banking. —  Provision  in  bank  charter  forbidding  it 
to  take  interest  in  excess  of  certain  rate,  avoids  contracts  made  in 
violation  thereof,  p.  384. 

Cited  and  followed  in  Kilbreth  v.  Bates,  38  Ohio  St  196,  a  similar 
case;  Penn  v.  Bornman,  102  111.  535,  holding  loan  to  directors  in  con- 
trayention  of  charter,  void.  Cited,  arguendo,  in  Crocker  v.  National 
Bank.  4  Dill.  361,  F.  C.  3,397.  Criticised  in  Lewis  v.  Clarendon,  5 
Dill.  339,  F.  C.  8,320,  holding  contract  of  corporation  in  excess  of 
legal  rate  is  void  only  as  to  excess. 

Contract  to  do  an  act  forbidden  by  law  is  void,  p.  385. 

Usury. —  Where  usurious  contract  is  executed  equity  will  not  as- 
sist debtor  to  recover  back  both  principal  and  Interest  p.  386. 

Usury. —  If  contract  be  executory  equity  will  relieve  borrower 
only  on  condition  that  he  pay  lender  the  principal  with  legal  inter- 
est, p.  385. 

Cited  and  relied  upon  In  In  re  Hoole,  3  Fed.  501,  holding  payments 
in  excess  of  legal  rate  should  be  applied  to  liquidation  of  principal; 
Pickett  V.  Merchants'  Nat  Bank,  32  Ark.  364,  370,  and  Anthony  v. 
Lawson,  34  Ark.  630,  holding  person  seeking  relief  from  Judgment 
on  ground  of  usury  must  pay  what  is  legally  due  from  him;  dis- 
senting opinion  in  Missouri,  etc.,  Trust  Co.  v.  Krumseig,  77  Fed.  43, 
40  U.  8.  App.  620,  majority  applying  contrary  rule  in  force  In  Min- 
nesota. Cited  in  discussion  obiter  In  Yardley  v.  New  York  Guar- 
anty, etc.,  Co.,  1  Fllpp-  558,  F.  C.  18,125,  and  Manhattan  Trust  Co. 
T.  Slonx  City,  etc.,  R.  Co.,  65  Fed.  568.  And  see  note,  55  Am.  Dec. 
899. 

DiBtlnguIshed  In  Missouri,  etc..  Trust  Co.  v.  Krumseig,  172  U.  S. 
357, 19  S.  Ct  182,  following  contrary  rule  in  force  in  Minnesota. 

Usury. —  If  usurious  contract  be  executed,  equity  will  not  assist 
Iwrrower  to  recover  more  than  the  excess  he  has  paid  above  legal 
interest  p.  386. 

Cited  and  principle  applied  in  Wright  v.  First  Nat.  Bank,  8  BIss. 
245,  F.  C.  18,078,  asserting  assignee's  right  to  recover  usurious  In- 
terest 
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XTstiry  is  only  predl cable  of  an  actual  loan  of  money,  p.  385. 
Cited  In  note  on  subject  in  8  Am.  Dec.  224. 

Bills  and  notes. —  Real  test  of  salability  of  negotiable  note  is 
wbetber  payee  can  sue  maker  upon  it  when  due,  p.  385. 

Bills  and  notes. —  Accommodation  paper  can  have  no  effective  oz 
legal  existence  until  transferred  to  bona  fide  holder,  p.  385. 

Banks  and  banking. —  Discount  of  accommodation  paper  at 
greater  rate  of  interest  than  law  allows,  is  usurious  and  not  de- 
fensible as  purchase,  p.  386. 

Bankruptcy. —  Bona  fide  transfer  of  property  to  secure  present 
loan  is  not  repugnant  to  bankrupt  act,  although  lender  had  reason 
to  believe  borrower  was  in  fact  insolvent  at  time,  p.  388. 

Cited  and  followed  in  Clark  v.  Iselin,  21  Wall.  369,  378,  22  li.  571, 
574,  holding  exchange  of  securities  valid;  Burnhisel  v.  Firman,  22 
Wall.  178,  22  L.  769,  holding  renewal  of  old  security  is  not  repug- 
nant to  act;  Piatt  v.  Stewart,  13  Blatchf.  493,  500,  F.  C.  11,220,  hold- 
ing valid  mortgage  given  to  secure  accruing  rent;  Piper  v.  Baldy^ 

19  Fed.  Cas.  717,  10  Nat.  Bank.  Reg.  519,  refusing  to  set  aside  judg- 
ment on  previously-executed  judgment  notes;  In  re  Reynolds,  20 
Fed.  Cas.  616,  16  Nat  Bank.  Reg.  158,  holding  valid  assignment 
of  bond  for  title;  Douglass  v.  Vogeler,  6  Fed.  55,  and  Clark  y. 
Hezekiah,  24  Fed.  667,  holding  mortgage  securing  present  loan  valid, 
although  unrecorded;  In  re  Little  River  Lumber  Co.,  92  Fed.  589, 
holding  assignment  of  policies  to  secure  future  advances,  valid; 
Hutchinson  v.  Murchie,  74  Me.  189,  191,  holding  bill  of  sale  to  se- 
cure advances  binding  on  assignee;  Bush  v.  Boutelle,  156  Mass.  170, 
171,  32  Am.  St  Rep.  444,  445,  30  N.  E.  608,  and  Paulding  v.  Chrome 
Steel  Co.,  94  N.  Y.  338,  holding,  when  previous  contract  of  loan  has 
stipulated  for  security,  transfer  may  be  made  after  insolvency  in 
fact;  Preston  v.  Russell,  —  Vt.  — ,  44  AtL  116,  holding  valid,  transfer 
of  orders  to  secure  purchase  price  of  previous  purchase  of  lumber. 
Approved  obiter  in  Fox  v.  Gardner,  21  Wall.  480,  22  L.  687,  Har- 
manson  v.  Bain,  1  Hughes,  201,  F.  C.  6,072,  and  Corey  ▼.  Wads- 
worth,  99  Ala.  74,  42  Am.  St  Rep.  33,  11  So.  351,  23  L.  R.  A.  620. 

Distinguished  in  Alderdice  v.  State  Bank  of  Ya.,  1  Hughes,  5^ 
F.  C.  154,  where  intention  of  debtor  was  fraudulent 

Bankruptcy. —  Advances  may  be  made  in  good  faith  to  debtor 
to  carry  on  his  business,  regardless  of  his  financial  condition,  and 
lender  may  lawfully  take  securities  for  repayment,  p.  389. 

Cited  and  followed  in  In  re  Cobb,  96  Fed.  826,  holding  person  ad- 
vanclng  money  entitled  to  payment  in  full;  Casey  v.  Socidtd  de  Credit 
Mobilier,  2  Woods,  82,  F.  C.  2,496,  holding  pledge  of  assets  of  bank 
to  secure  such  advances  is  valid;  Clark  v.  Sawyer,  151  Mass.  65, 
23  N.  E.  726,  holding  assignee  is  entitled  to  advances  made  for 
debtor  before  assignment 
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Miscellaneous. —  Cited  incidentally  in  In  re  Smith,  22  Fed.  Cas. 
40f>,  15  Nat  Bank.  Reg.  459,  on  point  that  assignee  succeeds  only  to 
rights  of  debtor. 

18  Wall  391-400,  21  L.  938,  TRASK  ▼.  MAGUIRB. 

Taxation. —  Exemption  in  corporate  charter  cannot  be  repealed  by 
subsequent  legislature,  p.  401. 

Cited  and  relied  upon  in  State  t.  Western,  etc.,  R.  R.,  66  Ga.  567, 
holding  rate  fixed  by  charter  cannot  be  altered;  dissenting  opinion  in 
State  Y.  Morgan,  28  La.  Ann.  493,  on  point  that  exemption  from 
taxation  is  franchise  property. 

Corporations. —  Term  "stock  of  the  company"  imports  capital 
stock,  the  subscribed  fund  which  the  company  holds,  as  distin* 
guished  from  separate  Interests  of  individuals,  p.  402. 

Cited  and  applied  in  St.  Louis,  etc.,  Ry.  y.  Loftin,  30  Ark.  706, 
construing  charter  exemption. 

Taxation. —  Sale  of  railroad  property  and  appurtenances  to  State 
to  satisfy  statutory  lien  for  money  loaned,  operated  to  extinguish 
immunity  from  taxation  previously  granted,  p.  404. 

Cited  and  relied  upon  in  Morgan  v.  Louisiana,  93  U.  S.  224,  23 
L.  862,  holding  on  resale  by  State,  immunity  does  not  pass. 

Distinguished  in  Winona,  etc.,  R.  R.  v.  Deuel  C!o.,  3  Dak.  23, 
12  N.  W.  568,  under  facts;  State  Board,  etc.,  Morris,  etc.,  R.  R.,  49 
N.  J.  L.  201,  203,  7  Atl.  829,  830,  where  act  authorizing  consolida- 
tion contemplated  transfer  of  privileges  and  immunities. 

Taxation. —  Act  providing  for  sale  of  corporate  property  with 
"all  rights,  privileges  and  immunities"  includes  exemption  from 
taxation,  p.  405. 

Cited  approvingly  on  this  point  in  Atlantic,  etc.,  R.  R.  v.  Allen, 
15  Fla.  658,  and  State  v.  Nashville,  etc.,  Ry.,  12  Lea,  595. 

Taxation. —  Missouri  legislature  could  not  provide  that  on  sale 
of  defaulting  corporation's  property,  its  immunity  from  taxation 
should  pass  to  purchaser,  Constitution  adopted  since  incorporation 
of  former  having  forbidden  new  exemptions,  pp.  408,  409. 

Cited  and  followed  in  Parmley  v.  St  Louis,  etc.,  R.  R.,  8  Dill.  36, 
F.  C.  10,768,  a  similar  case.  Cited,  arguendo,  in  Bailey  v.  Atlantic, 
etc.,  B.  R.,  3  DHL  23,  F.  C.  782.    See  also  note,  35  Am.  St  Rep.  400. 

Distinguished  in  State  v.  Winona,  etc.,  R.  R.,  21  Minn.  318,  and 
East  Tennessee,  etc.,  R.  Co.  v.  Pickerd,  24  Fed.  620,  623,  under 
statutes. 

Taxation. —  Absolute  prohibition  of  new  immunities  from  taxation 
in  Missouri  Constitution,  extended  to  renewals  of  exemptions  pre- 
Tlously  granted,  p.  409. 

Cited  and  rule  followed  in  Louisville,  etc.,  R.  R.  v.  Palmes,  109  U. 
8.  254,  27  L.  925,  3  S.  Ct  199,  where  facts  were  similar. 


18  WaU.  4i>9^i20  Notes  on  U.  S.  Reports.  192 

Miscellaneous. —  Cited  also  in  Ghadwick  y.  Old  Colony  R.  R.,  171 
Mass.  243,  50  N.  E.  630,  but  not  in  point 

18  WaU.  409-413,  21  L.  862,  TIFFANY  v.  BANK  OF  MISSOURI. 

Banks  and  backing. —  Under  national  banking  act,  national 
banks  may  charge  rate  of  interest  allowed  to  natural  persons,  and 
more,  if  State  banks  of  issue  are  authorized  to  charge  higher  rate, 
pp.  412,  413. 

Cited  and  relied  upon  in  the  following:  First  Nat  Bank  y.  Dun- 
can, 9  Fed.  Cas.  92,  First  Nat  Bank  v.  Tinstman,  9  Fed.  Cas.  95, 
Hinds  V.  Marmolejo,  60  Cal.  232,  California  Nat  Bank  v.  Ointy,  108 
Cal.  152,  41  Pac.  39,  Rockwell  y.  Bank  of  Longmont,  4  Colo.  App. 
564,  36  Pac.  906,  Guild  v.  First  Nat  Bank,  4  S.  Dak.  573,  575,  57 
N.  W.  501,  502,  and  National  Bank  y.  Bruhn,  64  Tex.  577,  53  Am. 
Rep.  773,  all  holding,  where  statute  prescribes  legal  rate,  but  allows 
parties  to  agree  on  any  rate,  national  bank  may  take  any  rate; 
Markson  y.  First  Nat  Bank,  16  Fed.  Cas.  768,  Crocker  v.  National 
Bank,  4  Dill.  360,  361,  F.  0.  3,397,  and  Alves  y.  Henderson  Nat  Bank, 
89  Ky.  130,  9  S.  W.  506,  all  holding,  where  national  bank  reseryes 
illegal  rate,  it  forfeits  interest  Cited,  arguendo,  in  Hintermister 
y.  First  Nat.  Bank,  64  N.  Y.  216,  La  Dow  v.  First  Nat  Bank,  5  Ohio 
C.  C.  151,  and  First  Nat  Bank  y.  Gruber,  87  Pa.  St  476.  See  also 
note  in  10  Am.  Rep.  768,  reprinting  decision  in  principal  case. 

Distinguished  in  National  Bank  y.  Johnson,  104  U.  S.  277,  26  L. 
745,  holding  provision  inapplicable  to  discount. 

Usury. —  Statute  prescribing  penalty  for  taking  usurious  interest 
should  be  strictly  construed,  p.  410. 

Cited  and  reaffirmed  in  United  States  y.  Kansas  Pac.  Ry.,  26  Fed. 
Cas.  680,  Wright  y.  First  Nat  Bank,  8  Blss.  244,  F.  C.  18,078,  and 
Pardoe  y.  Iowa  State  Nat  Bank,  106  Iowa,  351,  76  N.  W.  802.  Ap- 
proved obiter  in  Palatine  Ins.  Co.  y.  Ewing,  92  Fed.  114. 

Miscellaneous. —  Cited  also  in  LouisyiUe  Trust  Co.  v.  Kentucky 
Nat  Bank,  87  Fed.  147,  and  Barker  y.  Rochester  Nat  Bank,  59  N.  H. 
311,  but  not  in  point 

18  WaU.  414-417,  21  L.  766,  BUNSON  v.  DODGE. 

Patent  act  of  1836  gives  to  assignee,  during  original  term,  right 
to  continue,  during  extended  term,  use  of  machine  used  by  him  dur- 
ing original  term,  p.  416. 

Patents. —  Person  using  infringement,  by  purchase  of  patent-right 
for  his  county  purges  himself  from  all  liability  for  previous  un- 
lawful use,  p.  417. 

Not  cited. 

18  Wall.  417-420,  21  L.  904,  EX  PARTE  STATE  INS.  CO. 

Courts. —  Jurisdiction  of  District  and  Circuit  Courts  in  Alabama 
prior  to  March  3,  1873,  discussed,  pp.  419,  420. 

Not  cited. 
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^  Wan.  421-430.  21  L.  8^4,  MILTENBERGEB  T.  COOKH. 

Eternal  revenue. —  Act  of  collector  In  accepting  drafts  in  pay- 
^^i^t  of  tax,  and  charging  himself  with  amount,  has,  as  between 
P^ftles,  the  effect  of  payment,  and  fixes  his  right  to  recover,  p.  428. 

proved  obiter  in  Perley  t.  Muskegon  Co.,  82  Mich.  138,  20  Am. 
Rep,  eiL 

^temai  revenue. —  Act  requiring  collector  to  receive  payment  in 
^^^  ^B  for  benefit  and  protection  of  United  States  alone;  accord- 
^S^y,  acceptor  of  drafts,  taken  by  collector  for  reason  acceptable 
to  government,  cannot  invoke  act  as  defense  to  suit  thereon  by  col- 
lector, p.  429. 

Cited  and  applied  in  State  v.  Newton,  83  Ark.  282,  286,  ruling 
similarly  in  construing  State  statute  regulating  oflice  of  State 
treasurer. 

Bills  and  notes. —  Written  promise  to  accept  certain  drafts  is 
egtilvalent  to  acceptance,  p.  429. 

Bills  and  notes. —  Acceptors  of  drafts  on  funds  placed  in  their 
bands  in  trust  for  drawee  are  bound  to  pay  at  all  events,  and  cannot 
object  to  original  consideration  of  drafts,  p.  429. 

Approved,  arguendo,  in  Chapman  v.  County  of  Douglas,  107  U.  S. 
85«,  27  L.  381,  2  S.  Ct  69. 

Miscellaneous. —  Cited  also  in  dissenting  opinion  in  Underwood 
T.  McYeigh,  131  17.  S.  cxxiii  (appendix),  21  L.  962,  as  instance  where 
writ  of  error  directed  to  State  court 

18  Wall.  430-436,  21  L.  777,  BRENT  v.  MARYLAND. 

Trusts. —  Before  trustee  can  be  sued  he  must  have  had  notice  of 
duty  he  is  required  to  perform,  and  must  have  had  opportunity  to 
perform  it,  p.  433. 

Trusts. —  Notice  and  demand  are  not  necessary  where  trustee  is 
himself  an  actor  and  has  full  knowledge  of  his  duties,  pp.  434,  436. 

Trusts. —  Where  attorney  who  files  petition  for  decree  of  sale  of 
decedent's  lands  is  himself  appointed  trustee  to  sell  and  distribute 
proceeds,  he  may  be  sued  without  formal  notice,  for  failure  to  pay 
money  as  ordered,  p.  434. 

Trusts. —  Persons  entitled  to  share  equally  in  proceeds  of  sale 
by  trustee  may,  upon  his  default  and  after  his  death,  sue  his  surety 
Jointly,  in  name  of  State,  under  laws  of  Maryland  and  District  of 
Columbia,  p.  436. 

Trusts. —  Surety  on  bond  of  deceased  defaulting  trustee  may  be 
Baed  by  beneficiaries  jointly  in  court  of  law,  p.  435. 

Not  cited. 
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18  Wall.  436-457,  21  L.  779,  LUCAS  T.  BROOKS. 

Landlord  and  tenant. —  Tenant  is  estopped  from  denyinsr  his 
landlord's  title,  pp.  452-453. 

Rule  cited  and  applied  to  essentially  similar  facts,  in  the  follow- 
ing: Sage  y.  Hatversen,  72  Minn.  295,  75  N.  W.  229,  KiUoren  ▼. 
Murtaugh,  64  N.  H.  51,  5  AtL  770,  Hagar  t.  Wlkoff,  2  OkL  585, 
39  Pac.  282,  and  Voss  v.  King,  33  W.  Va.  241,  10  S.  B.  403.  Prin- 
ciple applied  in  Alderson  v.  Marshall,  7  Mont  297,  16  Pac.  579» 
holding  person  entering  nnder  agreement  to  purchase  cannot  dis- 
pute title;  Carson  y.  Broady,  56  Neb.  651,  71  Am.  St  Rep.  693,  77 
N.  W.  81,  holding  tenant  remaining  in  possession  after  expiration 
of  lease  does  not  hold  adyersely;  Jordan  y.  Katz,  89  Ya.  630,  16 
S.  E.  867,  holding  rule  not  affected  by  fact  that  tenant  in  posses- 
sion under  contract  of  purchase  at  time  lease  giyen.  And  see  note 
in  13  Am.  Dec.  69. 

Hnsband  and  wife. —  Act  of  Congress  proyiding  that  witnesses 
shall  not  be  disqualified  in  Federal  courts  because  parties  to  suit 
or  interested  in  issue,  does  not  giye  capacity  to  wife  to  testify  in 
fayor  of  her  husband,  p.  453. 

Reaffirmed  in  Hopkins  y.  Grimshaw,  165  U.  S.  349,  41  L.  741,  17 
S.  Ct  404.  Cited  and  principle  applied  in  McGiU  y.  McGill,  19  Fla. 
346,  State  y.  Workman,  15  S.  C.  546,  and  Gee  y.  Scott,  48  Tex.  516, 26 
Am.  Rep.  334,  construing  similar  State  statutes.  See  also  note» 
29  Am.  St.  Rep.  416.  Cited,  arguendo,  in  Sauter  y.  Scrutchfleld^ 
28  Mo.  App.  158. 

Distinguished  in  Lloyd  y.  Pennie,  50  Fed.  9,  under  statute. 

Husband  and  wife. —  Rule  excluding  testimony  of  wife  Is  not 
based  upon  interest  but  upon  public  policy,  p.  453. 

Cited  and  followed  in  Rice  y.  Martin,  7  Sawy.  340,  8  Fed.  478, 
construing  same  act;  United  States  y.  Jones,  32  Fed.  570,  in  pros^ 
cution  for  presenting  false  claim  on  goyemment;  United  States 
y.  Crow  Dog,  3  Dak.  115,  14  N.  W.  439,  and  Turpin  y.  State,  55  Md. 
477,  holding  wife  incompetent  to  testify  for  husband  in  prosecution 
for  murder;  Mercer  y.  State,  40  Fla.  228,  24  So.  157,  holding  letters 
from  husband  to  wife  inadmissible  in  suit  against  husband.  Ap- 
proyed  obiter  in  Mathews  y.  Sheldon,  53  Ala.  138,  Haworth  y.  Nor- 
ris,  28  Fla.  777,  10  So.  21,  and  In  re  Holt  56  Minn.  36,  45  Am.  St 
Rep.  436,  57  N.  W.  219,  22  L.  R.  A.  483. 

Courts. —  Federal  court  will  be  guided  by  rules  of  eyidence  in 
use  in  State  where  it  sits,  p.  453. 

Cited  and  applied  in  Grayelle  y.  Minneapolis,  etc.,  By.,  8  Me* 
Crary,  386,  16  Fed.  436,  holding  depositions  admissible  in  State 
courts  must  be  receiyed  In  Federal. 

Trial. —  Immaterial  eyidence  tending  to  diyert  attention  of  Jury 
from  real  issue,  should  be  excluded,  p.  454. 
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Cited  and  relied  npon  in  Neudecker  y.  Kohlberg,  81  N.  Y.  806, 
snntliig  new  trial  where  such  eyldence  admitted. 

Syidenoe. —  Erroneous  exclusion  of  cumulatiye  eyldence  Is  not 
ground  for  new  trial  If  party  offering  It  has  not  been  injured 
thereby,  p.  454. 

Cited  and  principle  applied  in  United  States  y.  Shaplelgh,  54  Fed. 
137,  12  U.  S.  App.  26,  and  Sipes  y.  Seymour,  70  Fed.  118,  40  U.  S. 
App.  185,  where  facts  were  essentially  similar;  Lancaster  y.  Col- 
lins, 116  U.  S.  227,  29  L.  375,  6  S.  Ct  85,  holding  admission  of  harm- 
less eyldence  not  ground  for  reyersaL 

TriaL —  Prayer  which  oyerlooks  fact  of  which  there  is  eyldence, 
•r  which  assumes  as  fact  that  of  which  there  is  no  eyldence,  must 
be  refused,  p.  455. 

Cited  and  followed  in  Behr  t.  Conn.  Mut  L.  Ins.  Co.,  2  Flipp* 
608,  4  Fed.  362,  sustaining  refusal  to  giye  instruction,  which.  Id 
oonstrulns  certain  words,  oyerlooked  opposing  parties*  eyldence. 

Landlord  and  tenant. —  Walyer  of  notice  to  quit  is  partly  ques* 
tlon  of  Intent  and  cannot  be  presumed  if  act  claimed  to  constitute 
walyer  was  unknown  or  unauthorized  by  plaintiff,  p.  455. 

TxiBL — Objections  to  instructions  must  be  specific;  simple  ayer- 
ment  that  court  erred  in  charging  of  its  own  motion  in  lieu  of  giylng 
lastmctions  prayed  is  insufficient,  p.  456. 

Cited  and  followed  in  Van  Stone  y.  Stillwell,  etc.,  Mfg.  Co.,  142 
U.  8. 136,  85  lu  964,  12  S.  Ct  183,  refusing  to  consider  general  excep- 
tion tO'  cbarge;  State  y.  Donnelly,  9  Mo.  App.  531,  holding.  If  in- 
stmction  Incomplete  in  any  particular,  court  may  reject  it  entirely; 
UarshaU  y.  Burtls,  172  U.  S.  634,  19  S.  Ct  291,  Swift  y.  Mulkey, 

17  Or.  539,  21  Pac.  873,  and  Haugh  y.  Tacoma,  12  Wash.  388,  41 
Pac  173,  affirming  judgments  where  errors  not  specified. 

Hasbaad  and  wife. —  No  particular  words  are  necessary  to  create 
separate  estate  in  wife,  but  Intent  must  be  indicated,  p.  456. 

Husband  and  wife. —  Acceptance  by  wife  of  offer  of  lease  made 
by  relatlye  Inures  to  benefit  of  husband  In  absence  of  words  show- 
ing contrary  Intent,  p.  450. 

Cited  and  followed  in  Hagar  y.  Wikoff,  2  Okl.  586,  89  Pac.  283, 
holding,  if  husband  takes  possession  under  lease  to  wife  he  is  ten- 
ant unless  he  repudiates  lease. 

Miscellaneous. —  Cited  also  in  Mays  y.  Fritton,  20  WalL  418,  22 
L.  390,  but  not  In  point 

18  Wan.  467-471,  21  L.  897,  THOMPSON  y.  WHITMAN. 

Judgments. —  Constitutional  and  statutory  proylslons  regarding 
faith  and  credit  due  judgments  of  sister  States  does  not  preyent 
inquiry  into  jurisdiction  of  court  rendering  judgment  relied  upon^ 
pp.  461,  462. 
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CitlDg  caeea  have  applied  this  ruling  as  follows:  Simmons  v. 
Banl,  13S  U.  S.  448,  4C>&,  34  L.  1059,  1063,  11  S.  Ct.  372.  376.  asserting 
power  to  question  Jurisdiction  of  Probate  Court  to  grant  letters  of 
administration;  Reynolds  v.  Stockton,  140  U.  8.  2C5,  35  L.  467.  11 
S.  Ct.  773.  boldlng  provision  does  not  exclude  evidence  to  sliow 
receiver's  lack  of  authority  to  hold  property;  National  Bank  ▼. 
Fartlcb,  2  Mary.  (Del.)  61,  69  Am.  St  Rep.  111.  42  Atl.  484,  boldine  at- 
tachment process  aKQlnst  foreign  corporation  void;  Wilbur  v.  Abbot, 
60  N.  H.  S2,  refusing  to  enforce  Joint  Judgment  against  two  de- 
fendants, only  one  of  whom  was  served;  McCreery  v.  Davis,  44 
S.  C.  211.  51  Am.  St  Rep.  805,  22  S.  B.  184,  28  L.  R.  A.  6G1,  bold- 
lng court  Dot  bound  to  recognize  foreign  decree  of  divorce  If  di- 
vorces not  allowed  In  such  State  on  any  ground;  Frame  v.  Tbor- 
maun,  102  "Wis.  670,  79  N,  W.  43,  holding  decree  of  divorce  void; 
Vilas  V.  PlatUburgb,  etc.,  R.  R.,  123  N.  Y.  455.  20  Am.  St  Rep. 
777,  25  N.  B.  94B,  9  L.  R.  A.  849,  and  n.,  Klngsborough  v.  Tousley, 
56  Ohio  St.  467,  47  N.  E.  542,  and  Chunn  v.  Gray,  51  Tei.  114,  aU 
holding  defendant  may  show  want  of  service.  Cited  approvingly, 
bat  obiter,  In  Hanley  v.  Donogiiue.  116  U.  S.  4.  29  L.  537,  6  S.  Ct 
244.  Huntington  v.  Attrill.  146  U.  S.  685,  36  L.  1134,  13  S.  Ct.  234. 
Merritt  v.  American  Steel-Barge  Co.,  75  Fed.  818.  40  U.  S.  App. 
127,  and  Flsber  v.  Fielding,  67  Conn.  105,  52  Am.  St  Rep.  273,  34 
Atl.  715,  32  L.  R.  A.  239,  and  d..  and  dissenting  opinion,  Tbomas  t. 
Morrisett,  76  Ga.  896.  397.  And  see  notes  in  26  Am.  Rep.  27,  30, 
and  29  Am.  St  Rep.  80. 

Distinguished  in  Renaod  v.  Abbott  116  U.  S.  287,  29  L.  632,  6 
S.  Ct.  1198,  under  facts. 

Judgment. —  Special  plea  In  bar  of  suit  on  Judgment  In  another 
State  must  positively  deny  every  fact  tending  to  sbow  that  court 
bad  Jurisdiction  of  person  or  subject-matter,  p.  463. 

Cited  and  followed  In  Ritchie  v.  Carpenter.  2  Wash.  523,  26  Am. 
St  Rep.  886,  28  Pac.  384.  holding  burden  on  defendant  where  ques- 
tion Is  as  to  Identity. 

Judgments. —  Execution  cannot  Issue  on  Judgment  of  one  State 
without  suit  thereon  in  other  SUte  where  it  Is  sought  to  be  enforced, 
p.  463. 

Reatflrmed  in  Wlscousin  v.  Pelican  Ins.  Co.,  127  U.  8.  292.  32 
L.  244,  8  8.  Ct  1375,  and  Cole  v.  Cunningham,  133  U.  S.  112,  33  L. 
641,  10  S.  Ct.  270. 

Judgments,— It  Is  only  when  Jurisdiction  Is  not  Impeached  tbat 
record  Is  entitled  to  full  faith  and  credit  in  another  State,  pp. 
463,  465. 

Cited  and  followed  In  Colt  v.  Colt,  111  U.  S.  578,  28  L.  525.  4 
B.  Ct  658.  affirming  S.  C,  19  Blatchf.  4CG.  48  Fed.  427,  boldiug 
findings    that  Infants  were    "  duly  represented  by  guardians     ad 
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litem,"  conclusive  In  collateral  suit;  L'Engle  t.  Gates,  74  Fed.  614, 
holding  appearance  of  non-resident  authorizes  personal  judgment 
against  him;  Peel  v.  January,  85  Ark.  837,  37  Am.  Rep.  31,  hold- 
ing Judgment  conclusiye  as  to  subject-matter  if  jurisdiction  ap- 
pears; Newcomb  v.  Newcomb,  13  Bush,  671,  26  Am.  Rep.  236,  hold- 
ing, where  wife  insane  and  not  capable  of  receiylng  summons,  de- 
cree of  divorce  against  her  is  void;  Faber  v.  Hovey,  117  Mass.  108, 
19  Am.  Rep.  3d9,  holding,  if  appeal  does  not  operate  as  stay  where 
Judgment  rendered,  it  will  not  be  grlven  such  effect  elsewhere. 
Approved  obiter  in  Sammis  v.  Wightman,  31  Fla,  25,  12  So.. 530, 
and  Griggs  v.  Becker,  87  Wis.  317,  58  N.  W.  308. 

Jndgmrents. —  Record  recitals  of  jurisdictional  facts  do  not  render 
Judgment  conclusive  In  suit  in  another  State  wherein  such  judg- 
ment is  relied  upon,  pp.  463--4C8. 

Numerous  cases  have  relied  upon  this  ruling.  Asserting  right 
of  defendant  to  contradict  record  showing  service  of  process,  are: 
Knowles  v.  Gaslight,  etc.,  Co..  19  Wall.  61,  22  L.  72,  Downs  v. 
AUen,  23  Blatchf.  59,  22  Fed.  808.  Hunt  v.  Woodward,  12  Fed.  Cas. 
950.  Rose  v.  Northwest,  etc.,  Ins.  Co.,  67  Fed.  439,  Kingsbury  v. 
Ynlestra,  59  Ala.  321,  Price  v.  Schieffer,  161  Pa.  St  534.  535.  29 
Aa  279.  25  L.  R.  A.  700,  Fisher  v.  March,  26  Gratt  778,  and  Bowler 
V.  Huston,  30  Gratt.  275,  276,  32  Am.  Rep.  678,  679.  Cited  and 
rule  applied  also  in  Pennoyer  v.  Neff.  95  U.  S.  730,  24  L.  571,  affirm- 
ing S.  C,  3  Sawy.  301,  F.  C.  10,083,  holding  record  showing  con- 
structive service  attackable;  Scott  v.  McNeal,  154  U.  S.  47,  88  L. 
902,  14  S.  Ct  1113,  holding  void,  letters  of  administration  on  es- 
tate of  living  person;  Owens  v.  Henry,  161  U.  S.  646,  40  L.  838,  16 
S.  Gt  694,  holding  want  of  jurisdiction  to  pronounce  judgment 
pleadable  to  scire  facias;  Cooper  v.  Newell,  173  U.  S.  566,  19  S.  Ct 
510,  holding  judgment  void  for  want  of  service,  although  record 
recited  jurisdictional  facts;  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  148, 
holding  assessment  under  revenue  laws  may  be  impeached  by  show- 
ing prior  payment;  Reinach  v.  Atlantic,  etc.,  R.  Co.,  68  Fed.  43,  hold- 
ing parol  evidence  admissible  to  show  want  of  jurisdiction  to  fore- 
close; Greenzweig  v.  Strelinger,  103  Cal.  279,  37  Pac.  398,  holding 
recital  of  service  of  summons  not  conclusive;  Wilson  v.  Hawthorne, 
U  Colo.  538,  20  Am.  St  Rep.  292,  24  Pac.  549,  holding  judgment 
impeachable  by  direct  proceeding  in  equity;  Mitchell  v.  Ferris,  5 
Houst  41,  holding  judgment  acquired  without  service  is  not  prima 
facie  evidence  of  indebtedness;  Forsythe  v.  Hammond,  142  Ind. 
519,  41  N.  E.  951,  30  L.  R.  A.  583.  holding  question  whether  steps 
preliminary  to  annexation  of  territory  to  city  have  been  taken 
may  be  raised  in  courts;  Neff  v.  Beauchamp,  74  Iowa.  94,  36  N.  W. 
900,  holding  jurisdiction  to  render  divorce  questionable  in  action 
for  dower;  Mastin  v.  Gray,  19  Kan.  463,  469,  27  Am.  Rep.  152,  158, 
bolding  return  of  service  Impeachable;  Adams  v.  Adams,  154  Mass. 
2W,  28  N.  E.  261,  13  L.  R.  A.  280,  and  n.,  holding  recitals  in  divorce 
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decree  not  concIuslTe  or  son's  right  to  Inherit;  Smaller  ▼■  I'lffht 
ban,  37  Utch.  350.  holding  recital  of  pereonal  service  not  conclnalTe; 
Reed  t.  Reed,  62  Mich.  121,  50  Am.  Rep.  250,  17  N.  W.  722,  holdlni 
false  assertion  of  plalntllTe  residence  In  divorce  suit  ma;  be  con' 
tradlcted;  Pennywit  v.  Fimte,  27  Ohio  St  618,  22  Am.  Rep.  361, 
holding  defendant  may  show  he  was  not  amenable  to  process.  Ap- 
provsd  obiter  tn  In  re  UcKlbben,  12  Nat.  Bank.  Reg.  101,  14  Fed. 
Cas.  211.  Corby  t.  Wricht,  4  Mo.  App.  450,  and  Guthrie  t.  Lowry, 
84  Pa.  SL  537.    And  see  notes  In  3  McCrary,  618,  2  Am.  Dec.  44, 

11  Am.  R«p.  436  (reprinting  decision  In  principal  case),  and  U 
Am.  Rep.  274. 

Dtsttngnlshed  In  Holmes  v.  Oregon,  etc.,  R.  R.,  7  Sawj.  398,  388, 
400,  401.  0  Fed.  242,  243,  244,  245,  holding  recitals  of  residence  of 
Intestate  conclusive  of  court's  right  to  grant  letters  of  adminis- 
tration; Michaels  v.  Stork.  52  Mich.  204,  17  N.  W.  S35.  holding  offi- 
cer's return  to  process  conclusive  In  collsteral  action;  Amy  v.  Amy, 

12  Utah.  320,  42  Fac.  1128.  holding  Judgment  record  reciting  Jnrts- 
dictlonal  facts  in  divorce  suit  conclusive.  Limited  In  Kansas  City, 
etc.,  B.  K.  v.  Morgan,  76  Fed.  438.  47  U.  S.  App.  1,  holding  evidence 
Inadmissible  to  show  subject  matter  recited  in  record  was  not  wltat 
was  adjudicated. 

Judpomti. —  Defendant,  in  suit  on  foreign  Judgment,  may  show, 
notwithstanding  record  recitals,  that  sttorney  appeared  for  blm 
without  anthoiity,  p.  464. 

The  following  cases  are  npon  all>  fours  with  the  prtnclpal  case 
upon  this  point:  CltizeDs'  Bank  v.  Brooks.  23  Blatcbf.  138,  2S  Fed. 
22,  Graham  v.  6i;iencer,  14  Fed.  605,  GUman  v.  Gilman.  126  Mass. 
28,  30  Am.  Rep.  647,  American  Tube,  etc..  Co.  v.  Crafts.  156  Mass. 
2S8,  SO  N.  B.  1024.  Eager  v.  Stover.  59  SIo.  88,  and  Wood  v.  Augns- 
tlns,  70  Vt  689,  640.  41  Atl.  584.  Cited  and  principle  applied  In 
First  Nat  Bank  v.  Cunningham.  48  Fed.  514,  holding  Judgment 
confessed  by  attorney  without  autborlty  Is  void;  Hatch  v.  Ferguson. 
57  Fed.  971,  holding  ward  may  show  that  person  acting  as  guardian 
In  suit  was  not  authorised.    Bee  also  note,  75  Am.  Dec.  149. 

Limited  In  Hill  v.  Mendenball,  21  Wall.  454.  456.  22  L.  61tf,  hold- 
ing such  want  of  authority  cannot  be  shown  under  plea  of  nul  dd 

Jvigwjsat  rendered  in  suit  In  which  defendant  was  not  served 
with  prdcess  or  did  not  voluntarily  appear.  Is  void,  pp.  465.  466. 

Cited  and  relied  upon  in  Hall  v.  I.annlug.  91  U.  S.  165,  161,  169, 
23  L.  273,  274.  holding  non-resident  partner  not  bound  by  Judgment 
against  firm;  Grover,  etc.  Co.  v.  Radclille.  137  U.  B.  295.  34  L. 
672,  11  8.  Ct  94,  holding  Judgment  on  money  demand  against  non- 
resident, void;  Isett  v.  Btuart,  80  III.  410,  22  Am.  Rep.  198,  holding 
decree  In  bankruptcy  void  without  service:  Howard  v.  Coon.  83 
Mich.  445.  63  N.  W.  514,  holding  process  in  personam  cannot  be 
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serred  ontslde  State:  Betts  v.  Johnson,  68  Vt  556,  SX^  Atl.  491,  per- 
sonal Judgment  based  on  constructlye  service  cannot  hold  prop- 
erty of  non-resident;  Gmmlish  y.  Central  Imp.  Co.,  88  W.  Va.  308, 
45  Am.  St  Rep.  878,  18  S.  B.  459,  23  L.  R.  A.  131,  and  n.,  holding 
judgment  in  scire  facias  proceeding  yold  where  process  not  served; 
Benier  v.  Hnrlbnt,  81  Wis.  28,  29  Am.  St.  Rep.  851,  50  N.  W.  784, 
14  L.  R.  A.  564,  holding  judgment  against  non-resident  void  for 
▼ant  of  service;  St  Sure  v.  Linsfelt,  82  Wis.  349,  33  Am.  St  Rep. 
52,  52  N.  W.  309,  19  L.  R.  A.  517,  and  n.,  holding  Swedish  decree  of 
divorce  void  where  defendant  had  no  notice  of  proceedings. 

Jodgxnflnts  of  court  acting  without  jurisdiction  are  absolutely 
void,  p.  467. 

ated  and  followed  in  In  re  Sawyer,  124  U.  S.  220,  31  L.  409,  8 
8.  Gt  493,  denying  jurisdiction  of  equity  to  stay  criminal  proceed- 
ing; Holmes  v.  Oregon,  etc.,  Ry.,  6  Sawy.  279,  5  Fed.  528,  holding 
letters   of  administration   void,  other    valid    letters   having   been 
granted  previously;  M'Carty  v.  Steam  Propeller  City  of  New  Bed- 
ford, 4  Fed.  832,  holding  garnishment  proceeding  in  State  court 
against  seaman's  wages  void;  Jones  v.  Lamar,  34  Fed.  402,  denying 
authority  of  equity  to  empower  administratrix  to  incumber  intes- 
tate's property;  Frankel  v.  Satterfield,  9  Houst  206,  19  Atl.  900, 
holding  failure  to  appear  and  plead  want  of  jurisdiction  In  scire 
facias  proceeding  does  not  waive  objection  to  jurisdiction  apparent 
on  record;  Thomas  v.  People,  107  111.  527,  47  Am.  Rep.  463,  and 
D'Anisment  v.  Jones,  4  Lea,  261,  40  Am.  Rep.  17,  holding  order 
granting  letters  of  administration  on  estate  of  living  person,  void; 
Utowich  v.   Litowich,   19  Kan.  455,  27  Am.   Rep.   148,   and   Van 
Fossen  v.  State,  37  Ohio  St.  320,  41  Am.  Rep.  509,  holding  decree 
of  divorce  void  where  neither  party  was  within  jurisdiction;  Perry 
V.  Saint  Joseph,  etc.,  R.  R.,  29  Kan.  424,  holding  decree  granting 
letters  of  administration  void;  Gregory  v.  Gregory,  78  Me.  190,  57 
Am.  Rep.  793,  3  Atl.  281.  and  Sewall  v.  Sewall,  122  Mass.  161,  23 
Am.  Rep.   304,   holding   decree  of  divorce   void   where   plaintiff's 
residence  not  bona  fide;  Grover,  etc.,  Mach.  Co.  v.  Radeliffe,  66  Md. 
517,  8  Atl.  267,  holding  judgment  against  non-resident  not  served, 
is  void;  KeUey  v.  Kelley,  161  Mass.  113,  42  Am.  St  Rep.  391,  36  N. 
B.  838,  25  L.  R.  A.  807,  holding  jurisdiction  of  equity  to  annul  mar- 
riage must  be  proved.  If  decree  relied  upon;  Hauswirth  v.  Sullivan, 
6  Mont  208,  200,  9  Pac.  801,  802,*  holding  void,  judgment  based  on 
service  made  on  Sunday;  Risley  v.  Phenlx  Bank,  83  N.  Y.  337,  38 
Am.  Rep.  433,  holding  decree  confiscating  corporate  property  void, 
statute  not  having  provided  against  corporations;  Jones  v.  Jones, 
108  N.  Y.  424,  2  Am.  St  Rep.  450,  15  N.  B.  708,  holding  service  by 
publication  on  non-resident  in  divorce  suit  inoperative;  Cook  v. 
Cook,  56  Wis.  215,  43  Am.  Rep.  716.  14  N.  W.  39,  denying  jurisdic- 
tion of  court  to  decree  alimony  against  non-resident;   Rlgney   v. 
Rigney,  127  N.  Y.  415,  24  Am.  St  Rop.  466.  and  Gilchrist  v.  West 
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Virginia,  etc.,  K  CJo.,  21  W.  Va.  118,  45  Am.  Rep.  657,  both  holding 
Judgment  In  personam  against  foreign  corporation  void.  Approved 
obiter  in  In  re  Eaton,  51  Fed.  805. 

Distinguished  in  Dexter  v.  Sayward,  84  Fed.  300,  under  facts. 
Limited  in  The  City  of  New  Bedford,  20  Fed.  60,  holding  admiralty 
acting  on  equitable  principles  may  recognise  authority  of  State 
court  to  enforce  lien  for  seaman's  wages. 

JudgjshBeat — Jurisdiction  of  court  to  render  judgment  may  be 
Inquired  into  in  every  other  court  wherein  such  judgment  Is  relied 
upon,  pp.  467,  409. 

The  following  citing  cases  afilrm  and  apply  this  rule  in  asserting 
power  to  inquire  into  the  jurisdiction  of  judgments  relied  upon; 
Kilboum  v.  Thompson,  103  U.  S.  198,  26  L.  389,  Adams  v.  Terrell, 
4  Woods,  341,  4  Fed.  800,  Swift  t.  Meyers,  13  Sawy.  591,  37  Fed. 
43,  Fumald  v.  Glenn,  56  Fed.  373,  King  y.  McLean  Asylum,  64  Fed. 
341,  21  U.  S.  App.  481,  26  L.  R.  A.  789,  In  re  James,  99  Gal.  377,  37 
Am.  St  Rep.  63,  33  Pac.  1123,  Marr  y.  Wetzell,  3  Colo.  5,  Hallack 
y.  Loft,  19  Colo.  83,  34  Pac.  571,  Lowe  y.  Lowe,  40  Iowa,  224,  Wood 
y.  Wood,  78  Ky.  627,  Chicago,  etc.,  R.  R.  v.  Campbell,  5  Kan.  App. 
424,  49  Pac.  322,  Pasteur  y.  Lewis,  39  La.  Ann.  8,  1  So.  309,  Gregory 
y.  Gregory,  76  Me.  539,  Crone  y.  Dawson,  19  Mo.  App.  219,  Scobey 
y.  Gano,  35  Ohio  St  553,  Noble  y.  Union  Rlyer  Logging  R.  R.,  147 
U.  S.  173,  37  L.  126,  13  S.  Ct  273,  and  Foshier  y.  Naryer,  24  Or.  443, 
41  Am.  St  Rep.  875,  34  Pac.  22.  Cited  approyingly,  but  obiter,  in 
Sharon  y.  Hill,  11  Sawy.  304,  26^  Fed.  346. 

Distinguished  In  Sadler  y.  Prairie  Lodge,  59  Miss.  575,  holding 
jurisdiction  of  court  of  general  jurisdiction  not  questionable  col- 
laterally. 

Judgments. —  State  law  proyldlng  that  records  of  its  courts  shall 
import  absolute  yerlty  as  to  jurisdictional  facts,  has  no  extra-terri- 
torial force,  p.  468. 

Distinguished  in  Wehrle  y.  Wehrle,  39  Ohio  St  366,  holding  re- 
citals in  personal  judgment  concluslye  In  State  where  rendered. 

Judgment — Seizure  under  New  Jersey  law  regulating  raking 
of  oysters,  held  Illegal  in  action  for  Illegal  seizure,  upon  showing 
that  it  was  made  outside  of  jurisdiction  where  prosecution  held* 
although  record  of  conylctlon  recited  seizure  within  jurisdiction, 
pp.  469-471. 

Miscellaneous. —  Cited  also  in  Moch  y.  Virginia  Fire,  etc.,  Ins. 
Co.,  4  Hughes,  119,  10  Fed.  706,  as  instance  where  constitutional 
provision  construed;  Briggs  y.  Hlnton,  14  Lea,  237,  but  not  In  point 

18  Wall.  471-475,  21  L.  810,  RAILROAD  CO.  y.  ORR. 

Equity. —  In  equity  all  persons  having  interest,  although  remote, 
must  be  made  parties,  or  bill  must  be  so  framed  as  to  allow  them 
to  come  in  and  be  made  parties,  p.  473. 
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Cited  and  followed  in  United  States  t.  Central  P.  R.  R.,  8  Sawy. 
93,  11  Fed.  458,  holding  owners  of  land  indispensable  parties  to 
suit  against  original  patentee  to  vacate  patent;  Sheffield,  etc.,  Ry. 
▼.  Newman,  77  Fed.  794,  41  U.  S.  App.  766,  where  holder  of  cer- 
tificate secured  by  common  lien  held  necessary  iMirty  to  suit  to  fore- 
close; Preston  v.  Aston,  85  Va.  113.  7  S.  B.  348,  holding  alienees  of 
land  sought  to  be  subjected  are  proi)er  parties  to  creditor's  suit. 
Approved  obiter  in  McPike  v.  Wells,  54  Miss.  146,  and  Galveston, 
etc.,  R.  R.  V.  Butler,  56  Tex.  511. 

Equity. —  Where  bill  shows  that  deficiency  in  fund  is  probable, 
all  creditors  or  legatees  entitled  to  share  ratably  most  be  made 
parties,  or  complainants  must  sue  for  themselves  and  all  others, 
p.  474. 

Cited,  arguendo,  in  Wheelwright  v.  St  Louis,  etc.,  Transp.  Co., 
56  Fed.  166,  and  New  Orleans  Pacific  Ry.  v.  Parker,  143  U.  S.  59, 
36  L.  71,  12  S.  Ct.  369,  similar  cases. 

Parties. —  Suit  upon  written  instrument  must  be  brought  in  name 
of  all  who  are  formal  parties,  and  who  retain  interest  therein, 
p.  475. 

Equity. —  Bill  dismissed  without  prejudice  for  want  of  proper 
parties,  p.  475. 

18  WalL  47^-478,  21  L.  856,  GLENN  v.  JOHNSON. 

Husband  and  wife. —  At  common  law,  agreement  that  wife  may 
trade  on  own  account  and  retain  earnings  is  invalid  as  against  cred- 
itors, unless  founded  on  valuable  consideration,  p.  477. 

Cited  approvingly,  but  obiter,  in  Roche  t.  Union  Trust  Co^  — 
Indian  Ter.  — ^  52  N.  B.  613. 

Husband  and  wife.— Georgia  statute  providing  that  wife's  per- 
sonal acquisitions  shall  not  be  subject  to  husband's  debts,  protects 
her  separate  earnings,  in  business  carried  on  with  husband's  con- 
sent, from  latter's  assignees  in  bankruptcy,  pp.  477,  478. 

18  WalL  478-493,   21   L.   769,    STEAMBOAT  CO.    v.   THE   COL- 
LECTOR. 
Internal  revenne  act  of  1866,  taxing  steamboat-owners  on  basis 
of  gross  receipts  from  passengers,  construed  and  held  to  include 
receipts  from  sale  of  berth  tickets  as  well  as  ordinary  fares,  p.  489. 

Internal  revenne- — Proviso  in  act  of  1865  exempting  certain 
steamers  from  tax  levied  under  act  of  1864,  held  repealed  by  act 
July  Is,  1866,  p.  490, 

Statntes.— Special  laws  are  not  abrogated  by  general  ones,  un- 
less such  intent  be  very  clear,  p.  493,  dissenting  opinion. 
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Cited  and  principle  applied  In  Bx  parte  Dunn.  8  S.  C.  233.  holding 
act  authorising  comptroller  to  take  charge  of  certain  railroad  on 
contingency  not  repealed  bj  general  act  relating  to  all  railroads. 

18  WaU.  49S-008,  21  L.  904,  CLARKE  v.  BOOKMAN. 

Wills. —  Adjndged  cases  are  of  little  aasUtance  In  construing 
wills  to  determine  nature  of  Interests  created,  p.  Ei02. 

Tbe  following  cases  have  relied  upon  thie  ruling  In  holding  that 
the  Intent  of  the  testator,  as  drawn  from  the  words  used  and  the 
surrounding  drcnm stances,  govern  couatructlou;  Olles  v.  Little,  104 
D.  8.  293,  26  L.  746,  Colton  t.  Colton,  127  tJ.  S.  310,  32  L.  142,  8 
B.  Ct  1168.  First  Nat  Bank  v,  De  Pauw,  75  Fed.  777,  Bedford  v. 
Bedford.  99  Ky.  283.  36  a  W.  928.  Sanborn  y.  Sanborn,  62  N.  H. 
639.  Doten  t.  Doten.  66  N.  H.  833,  20  Atl.  388.  Cole  v.  Cole.  79  Va. 
2C6,  Miller  y.  Porterfleld,  86  Ta.  8S1,  19  Am.  St  Rep.  023.  11  S.  E. 
487,  and  BarUett  y.  Patton,  33  W.  Va.  77,  10  8.  E.  23.  5  L.  E.  A. 
D26,  aud  note.  See  also  references,  arguendo,  In  dissenting  opinions 
in  Chartr»nd  y.  Brace,  16  Colo.  26.  26  Pac.  1S4.  12  L.  R.  A.  214,  and 
note,  and  Stevens  v.  Underhlll,  67  N.  H.  74.  36  Atl.  373. 

Wills. —  Breach  of  trust  by  executors,  due  to  mistaken  construc- 
tion of  will  and  unaccompanied  by  fraud,  is  wltbln  meaning  of  New 
York  statute  providing  that  bills  for  relief  In  cases  of  trust  not 
cognlEable  at  law,  must  be  filed  within  ten  rears,  pp.  5(M).  506. 

ZJmltation.  of  actions. —  Where  person  entitled  to  allege  fraud  in 
transaction  had  knowledge  of  all  facts  and  did  not  seek  relief  dur- 
ing his  lifetime,  his  heirs  cannot  do  so  and  defeat  statute  of  llmlta- 

tionB,  p.  cms. 

Several  cases  cite  the  principal  case  upon  this  point  by  way  of 
analogy:  Pearsall  v.  Smith.  14B  U.  S.  233,  37  L.  716,  13  S.  Ct  8^4. 
holding  suit  by  assignee  In  bankruptcy  to  set  aside  conveyance, 
barred  by  lapse  of  dme;  United  States  v.  Beebe.  4  McCrary.  16.  17 
Fed.  30,  holding  suit  to  cancel  patent  on  ground  of  fcaud  barrt-rl 
by  lapBe  of  time;  United  States  v.  Dallas,  etc.,  Boad  Co..  14  Sawy. 
399,  41  Fed.  500,  holding  suit  by  United  States  to  regain  possession 
of  land  under  act  authorizing  suit,  and  protecting  bona  Bde  pur- 
chasers, barred  by  lapse  of  time;  Smith  v.  M'lntlre.  83  Fed.  467. 
holding,  after  lapse  of  Sfty  years  after  sale  of  land  to  pay  debts, 
presumption  Is  conclusive  that  debts  were  not  barred  by  statute 
at  time  of  sale;  Troll  v.  Carter.  15  W.  Va.  5S3.  holding  equity  will 
not  Interpose  to  establish  parol  trust  after  long  lapse  of  time. 

Trusts. —  While  trustee  continues  to  exercise  powers  as  trustee, 
he  may  be  called  to  account  in  regard  to  his  trust,  p.  509. 

Trusts. —  Wbere  trustee  has  closed  up  his  relation  to  trust  and 
no  longer  exercises  any  power  thereunder,  be  la  protected  by  atat- 
utcs  of  limitation,  p.  509. 
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Cited  and  principle  applied  in  Taylor  v.  Holmes,  127  U.  a  403, 
^  L.  180,  8  S.  Gt.  1194,  affirming  S.  C,  14  Fed.  509.  and  Beard  v. 
Stanton,  15  S.  O.  170,  holding  statute  mns  after  disavowal  of  con- 
stnictiYe  trust;  McGaughey  v.  Brown,  46  Ark.  35,  in  favor  of  ad- 
ministrator from  time  of  discharge  by  Probate  Court;  Lammer  v. 
Stoddard,  108  N.  Y.  673,  9  N.  £.  ^29,  in  favor  of  trustee  ex  male- 
flcio  as  soon  as  wrong  committed;  Stewart  v.  Welch,  41  Ohio  St 
500,  in  favor  of  executors  after  final  accounting. 

Equity. —  Lapse  of  time,  laches  and  staleness  of  claim  operate 
to  protect  executor  of  trustee  from  suit  by  cestui's  heirs,  com- 
menced long  after  death  of  all  parties  interested,  no  complaint 
having  been  made  of  trustee's  acts,  p.  509. 

Hiscellaneous. —  Cited  also  in  Jones  v.  Smith,  38  Fed.  381,  and 
Boberts  v.  Miles,  79  Fed.  853,  51  U.  S.  App.  202,  as  instance  where 
Federal  court  sitting  in  equity  followed  State  statute  of  limitations; 
Memphis  t.  Memphis  City  Bank,  91  Tenn.  579,  but  apparently  er- 
roneous. 

18  WalL  510-516,  21  L.  849,  BEAN  v.  BECKWITH. 

Pleading. —  Whenever  one  justifies,  in  special  plea,  an  act  In 
itself  a  common-law  wrong,  he  must  set  forth  substantially  and  in 
traTersable  form  the  process,  order  or  authority  relied  upon,  p.  515. 

War. —  Act ^  March  3,  1863,  declaring  valid,  acts  done  pursuant  to 
president's  proclamation,  does  not  dispense  with  necessity  of  setting 
forth  an  order  by  person  defending  himself  thereunder,  pp.  515,  516. 

Cited  incidentally  in  Beckwith  v.  Bean,  98  U.  S.  267,  25  L.  127, 
and  dissenting  opinion,  98  U.  S.  292,  25  L.  134,  on  subsequent  hear- 
ing of  same  case. 

Distinguished  in  Mitchell  v.  Clark,  110  U.  S.  646,  28  L.  283,  4 
S.  Ct  176.  reversing  S:  C,  Clark  v.  Mitchell,  64  Mo.  567,  holding 
order  necessary  to  Justify  seizure  of  private  property  by  military 
commander. 

18  WalL  516-546,  21  L.  908,  CHAFFEE  v.  UNITED  STATES. 

Penalties. —  Debt  lies  for  the  recovery  of  a  statutory  penalty, 
p.  538. 

Cited  and  followed  in  Hatch  v.  Steamboat  Boston,  3  Fed.  809, 
^entertaining  suit  under  navigation  laws  for  overcrowding  steamer; 
United  States  v.  Younger,  92  Fed.  673,  holding  information  does 
not  lie  under  statute  prescribing  penalty  for  holding  seaman's  cloth- 
ing; Davis  V.  State,  119  Ind.  557,  22  N.  E.  9,  in  suit  to  recover  pen- 
alty for  returning  false  tax  list;  I.  &  G.  N.  R.  R.  v.  Pickard,  1  Tex. 
App.  Civ.  190.  in  suit  to  recover  penalty  for  overcharging  freight; 
Davidson  v.  Mo.  P.  Ry.,  8  Tex.  App.  Civ.  217,  holding  suit  to  re- 
cover penalty  barred  by  statute  limiting  time  for  bringing  debt. 
Cited,  arguendo,  in  Texas,  etc.,  Ry.  v.  Barnhart,  5  Tex.  Civ.  App. 
«>3.  23  8.  W.  80L 
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Dlstingutshed  In  Western  Ua.  Tel.  Co.  v.  Taylor.  84  Ga.  414.  II 
S.  B,  387,  8  L.  R.  A.  101,  holding,  under  statute.  Justlcee'  Courts 
bad  no  JnrlBdIctlon  of  suit  to  recover  penalty;  Western  Un.  Tel. 
Co.  V.  Bright,  90  Va.  780,  20  8.  B.  14T,  under  statute. 

Penalties. —  Action  of  debt  for  recovery  of  statutory  penalty, 
while  In  form  ex  contractu.  Is  founded  in  fact  upon  tort,  p.  53S. 

Cited  and  prlndple  followed  In  Bagley  t.  Shoppacb,  43  Ark.  377. 
holding  suit  against  sheriff  for  exacting  llleg&l  fees  Is  ex  delicto; 
Baltimore,  etc.,  Tel.  Co.  t.  Lorejoy,  48  Ark.  303,  8  S.  W.  184,  deny- 
ing Jurisdiction  of  Justices'  Courts  In  suits  to  recoTer  penalties  for 
failure  to  deliver  mesebges. 

Distinguished  In  United  States  t.  A  Lot  of  Jewelry,  Etc.,  S9  Fed. 
090,  holding  customs  law  prescribing  penalty  Is  not  penal  law,  so 
that  suits  thereunder  are  governed  by  criminal  laws. 

Penalties.-- In  debt  to  recover  statutory  penalty  It  la  not  neces- 
sary to  establish  Joint  liability;  It  Is  sufficient  If  liability  of  any 
of  defendants  is  shown,  p.  538. 

Cited  and  relied  upon  In  Albright  v.  M'Tlghe,  49  Fed.  820,  holding 
rule  applicable  in  tort  for  malicious  prosecution. 

Penalties. —  In  debt  to  recover  statutory  penalty  judgment  may 
'  be  against  defendants  liable,  and  In  favor  of  those  whose  complicity 
la  not  proved,  as  though  action  were  In  form  as  well  as  In  sub- 
stance ex  delicto,  p.  538. 

Distinguished  In  Chlls  t.  Oronlund,  41  Fed.  606,  holding.  In  Joint 
action  of  tort,  court  cannot  render  separate  Judgments  for  different 
amounts. 

Evidence. —  Revenue  collector's  books  are  not  public  records; 
hence,  admissibility  must  be  determined  by  rule  governing  admissi- 
bility of  entries  by  private  persons,  pp.  640,  641. 

Belled  upon  In  Little  Bock  Qranlte  Co.  v.  Dallas  Co.,  66  Fed.  625. 
30  U.  S.  App.  66,  ruling  similarly  as  to  timebook  of  coud^  con- 
tractor. 

Erldence. —  Entries  in  books  by  private  parties.  Id  ordinary  course 
of  business,  must  be  contemporaneous  with  facts  related,  made  by 
parties  bavlng  personal  knowledge  thereof,  and  be  corroborated  by 
their  testimony  or  proof  of  their  handwriting,  p.  541. 

The  following  citlDg  cases  rely  upon  this  nillng:  Maxwell  v. 
WllkloKou.  113  U.  S.  658.  28  L.  1038,  5  S.  Ct.  692,  Bates  v.  Preble, 
151  U.  8.  15C,  38  L.  109,  14  S.  Ct.  278,  and  Putnam  v.  United  States, 
162  U.  S.  COS,  40  L.  1121,  18  S.  Ct.  920,  all  holding  memoranda  not 
admissible  it  not  contemporaneous  vilth  transactions;  In  re  TuUy, 
22  Blatchf.  217,  20  Fed.  815,  holding  entries  by  paying  teller,  ad- 
missible In  prosecution  for  forgery;  fllenn  v.  Liggett,  47  Fed.  4S0. 
holding  Rto<-kl)ooks  of  corporation  admissible  to  determine  stocl;. 
holdcrB:  Ihlcago  Lnmlierlnpr  Cn.  v.  Ilcwitl.  W  Fed.  318.  319,  22  V. 
S.  App.  irlu,  and  I'aiue  v.  Slicmood,  21  Ulnn.  240,  holding  entries 
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in  daybook,  transcribed  from  temporary  memoranda,  not  admis- 
alble  without  testimony  of  person  who  made  memoranda;  Elliott 
Y.  Dycke,  78  Ala.  157,  holding  entries  showing  execution  of  deed, 
since  destroyed,  admissible;  Sellgman  v.  Rogers,  113  Mo.  657,  21 
8.  W.  97,  holding  copies  of  letters,  admissible  to  show  prices  of 
stock;  Lassone  v.  Boston,  etc.,  R.  R.,  66  N.  H.  857,  24  Atl.  905,  17 
L.  R.  A.  528,  holding  entry  in  wheelwright's  books,  admissible  to 
show  extent  of  Injury  to  plaintifTs  wagon;  Yinal  v.  Gilman,  21 
W.  Va.  310,  45  Am.  Rep.  565,  holding  duly  certified  copy  of  entry 
in  book,  not  within  reach  of  court,  admissible  as  evidence.  See 
also  Taluable  notes  in  15  Am.  Dec.  192,  193»  194,  197,  and  90  Am. 
Dec  259,  260,  discussing  admissibility  of  newspaper  reports  as 
eyldence,  and  98  Am.  Dec.  621. 
Distinguished  in  Dismukes  v.  Tolson,  67  Ala.  388,  under  statute. 

Syddence. —  Admissibility  of  verbal  or  written  declarations  of 
witnesses  beyond  reach  of  court,  is  limited  by  necessity  upon  which 
it  is  founded,  p.  541. 

Cited  and  applied  in  Labaree  v.  Klosterman,  33  Neb.  161,  49  N. 
W.  1104,  holding  memorandum  admissible  to  refresh  witness's 
memory,  maker's  handwriting  having  been  proven. 

Internal  revenue. —  In  suit  to  recover  penalties  under  revenue 
laws,  burden  of  proof  is  on  government,  and  no  presumption  can 
be  taken  against  defendants  by  jury,  because  of  failure  to  pro- 
duce certain  explanatory  evidence,  pp.  545,  546. 

Cited  and  followed  In  United  States  v.  Shaplelgh,  54  Fed.  131, 
132, 12  n.  S.  App.  26,  holding  rule  applicable  in  suit  to  recover  for 
presenting  fraudulent  claim  against  United  States;  Gulf,  etc.,  Ry. 
V.  Dwyer,  84  Tex.  199,  19  S.  W.  471,  holding  burden  on  plaintiff  in 
snit  to  recover  for  overcharge  of  freight  Cited  by  way  of  analogy 
in  Gage  v.  Parmelee,  87  111.  343,  holding  presumption  arising  from 
failure  to  produce  evidence,  will  not  shift  burden  in  any  case; 
State  V.  Wingo,  66  Mo.  186,  191,  27  Am.  Rep.  332,  336,  holding  bur- 
den never  shifts  from  State  in  prosecution  for  murder;  State  v. 
Hickam,  95  Mo.  329,  6  Am.  St  Rep.  58,  8  S.  W.  256,  holding  burden 
on  State  in  prosecution  for  assault  with  Intent  to  kill;  Territory 
v.  Lncero,  8  N.  Mex.  657,  46  Pac.  22,  holding  burden  of  proof,  as 
to  malice,  in  homicide,  never  shifts  to  defendant  Approved  obiter 
In  United  States  v.  Babcock,  3  Dill.  621,  F.  C.  14,487. 

Distinguished  In  Lilienthal's  Tobacco  v.  United  States,  97  U.  S. 
271,  24  L,  906,  and  Three  Thousand  Eight  Hundred  and  Eighty 
Boxes  V.  United  States,  9  Sawy.  303,  23  Fed.  395,  both  holding  rule 
Inapplicable  in  information  in  rem  against  property.  Limited  In 
Hawlowetz  v.  Kass,  23  Blatchf.  397,  25  Fed.  706,  holding,  in  such 
snit,  government  need  not  establish  case  beyond  reasonable  doubt 

Miscellaneous. —  Cited  also  in  Matter  of  Vetterlein,  13  Blatchf.  45, 
P-  C.  16,929,  and  Tourtelotte  v.  Brown,  4  Colo.  App.  394,  36  Pac. 
79,  but  not  in  point 
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18  Wall  M6-648,  21  L.  757,  BOTCB  v.  TABB. 

BlUfl  ud  notem.—  Maker  of  note,  eiecnted  In  Louisiana  In  Feb- 
ruary, 1861,  cannot  defend  action  tbereon  by  proof  that  coasldera- 
tlon  was  Blaves,  p.  648. 

BlUa  and  notes.—  Notee  given  for  purchase  pH(^  of  Blaveo,  Talld 
when  executed,  were  not  Impaired  by  tblrteentb  amendment,  p. 
548. 

Conatltutloiial  law. —  Contracts  relating  to  slaves,  enforceable 
when  made,  cannot  be  impaired  by  State  laws  subsequently  passed^ 
p.  648. 

Olted  by  way  of  analog  la  State  Lottery  Co.  t.  Fitzpatrick,  3- 
Woods,  248,  F.  C.  8.541,  denying  power  of  legtslatnre  to  revoke 
charter  priTileges  of  lottery  corporation;  Berry  t.  Bellows,  30  Ark. 
203,  boldiag  payment  In  Confederate  money,  legal  when  made,  dla- 
cliarges  debt. 

Courta. —  Thlrty-fonrth  section  of  Judiciary  act  does  not  applr 
to  general  questions  not  based  on  local  statute  or  usage,  nor  on  any 
rule  of  law  affecting  land  titles,  nor  on  any  principle  which  had' 
become  a  settled  rule  of  property,  p.  548. 

Cited  and  relied  upon  in  Burgess  t.  Seligman,  107  D.  S.  35,  27 
L.  3«e.  2  S.  Ot  22.  and  Pans  t.  Bowler.  107  V.  S.  541,  27  L.  429,. 
2  8.  Ct.  714,  both  holding  Federal  courts  act  Independently  In  ap- 
plying rales  of  general  commercial  law;  Holllngsworth  t.  Parish. 
of  Tensas,  17  Fed.  112,  refusing  to  follow  decision  declaring  right 
of  legislature  to  appropriate  private  property;  Sanford  t.  Ports- 
mouth, 2  Flipp.  108,  F.  C.  12,315,  doclslon  holding  mandamus  the 
only  proper  remedy  on  municipal  bonds;  Howard  v.  Delaware.  etc.„ 
Canal  Co.,  40  Fed.  107,  6  L.  R.  A.  78,  and  note,  decision  upon  gen- 
eral law  relative  to  liability  of  carriers;  Dexter  v.  Bdmands,  89 
Fed.  470,  holding  determination  of  State  court,  that  foreign  stat- 
ute Is  against  public  policy,  Is  not  binding  on  Fe<1era1  court:  Ston-e 
T.  Belfast  Sav.  Bank,  92  Fed.  100,  holding  single  decision  of  State- 
court,  as  to  Talldity  of  assignment  Is  not  rule  of  property. 

18  Wall.  549-552.  21  L.  786,  TACEY  v.  IBWIN. 

Principal  and  agent. —  Act  done  by  one  for  beneflt  of  another,  Is- 
vaUd  If  ratified,  either  expressly  or  Imi^lledly,  and  such  ratlScatloD 
will  be  presumed  in  furtherance  of  Justice,  p.  551. 

Taxation. —  Under  act  of  June  7,  1802,  for  collection  of  direct  tax 
In  insorrectlonary  districts,  tender  by  relative  of  owner  of  prop- 
erty advertised  for  sale.  Is  sufficient,  p.  651. 

Cited  and  followed  in  Atwood  v.  Weems,  99  D.  S.  186.  25  L.  472, 
Smith  V.  Turner.  1  Hughes,  377,  F.  C.  13.119.  and  I.*e  v.  Kaufman^ 
S  Hughes,  143,  144,  146.  147,  148,  F.  C.  8,192,  all  construing  same- 
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let;  State  y.  Johnson,  30  Fla.  507,  11  So.  857,  holding  tax  collector 
baa  no  right  to  refuse  poll  tax,  tendered  on  behalf  of  another;  Ar- 
kansas, etc.,  Assn.  ▼.  Madden,  01  Tex.  462,  44  S.  W.  824,  holding 
tender  of  tax  sufficient  to  prevent  forfeiture  of  property. 

Distinguished  in  Morrison  v.  Jacoby,  114  Ind.  95,  15  N.  B.  807, 
under  facts. 

Tazatloii. —  Commissioners  having  established  rule  refusing  to 
receive  payment  of  tax  under  act  of  June  7,  1802,  except  from 
owner  in  person,  formal  offer  by  another  to  pay  Is  unnecessary,  such 
rale  being  in  effect  waiver,  p.  551. 

ated  in  United  States  v.  Lee,  106  U.  8.  200,  202,  203,  27  L.  174, 
175,  1  8.  Ct  244,  245,  246,  affirming  8.  0.,  sub  nom.  Lee  v.  Kauf- 
man,  3  Hughes,  143,  144,  145,  147.  F.  C.  8,102,  and  in  McKinley  v 
Sherry,  2  Lea,  202,  construing  same  act;  Hills  v.  Exchange  Bank, 
106  U.  S.  321,  26  L.  1053,  reported  also  in  12  Fed.  05,  holding,  where 
assessors  have  refused  to  reduce  tax,  tender  is  unnecessary  before 
snit  to  enjoin  collection;  Virginia  Coupon  Cases,  114  U.  S.  282,  29 
L.  190,  5  S.  Ct  910,  and  Parsons  v.  Marye,  23  Fed.  121,  both  hold- 
ing, where  State  had  refused  to  receive  coupons  in  payment  of 
taxes,  tender  was  unnecessary  prior  to  suit;  Royall  v.  Virginia,  116 
U.  8.  579,  29  L.  737,  6  S.  Ct  513,  holding  person  tendering  license 
tax,  is  not  bound  to  await  decision  in  mandamus  proceeding,  before 
entering  business;  Schmeider  v.  Barney,  13  Blatchf.  43,  44,  F.  C. 
12,462,  holding  demand  for  duties  illegally  exacted,  not  prerequisite 
to  suit  Instructions  to  collectors  having  shown  it  would  be  re- 
fused; Virginia  Coupon  Cases,  25  Fed.  652,  653,  holding,  where  stat- 
ute gives  State  creditor  option  of  accepting  or  refusing  compromise, 
election  must  be  by  positive  act;  Chicago,  etc.,  R.  R.  v.  Board  of 
Gommrs.,  49  Kan.  414,  30  Pac.  459.  holding  formal  demand  on  pub- 
lic officers  to  execute  bonds,  unnecessary  as  preliminary  to  man- 
damus; Fairfax  v.  Alexandria,  28  Gratt.  37,  holding  failure  of  coun- 
sel to  appear,  did  not  render  default  Judgement  in  conflscation  pro- 
ceedings valid,  court  having  refused  to  defend  rights  of  "  rebels.** 
Approved,  arguendo,  in  Hampton  v.  Rouse,  22  Wall.  274,  22  L.  758, 
Hoge  V.  Hubb,  94  Mo.  503,  7  S.  W.  447,  and  Wheeling,  etc.,  Ry.  v. 
Stewart  13  Ohio  C.  C.  372. 

Miscellaneous. —  Cited  Incidentally  in  Lee  v.  Kaufman,  8  Hughes, 
112,  F.  C.  8,191. 

18  Wan.  552-553,  21  L.  813,  TOWN  OF  OHIO  ▼.  MARCY. 

Appeal  and  error. —  Judgment  on  agreed  case  affirmed  where 
record  did  not  present  questions  of  law  for  consideration  of  court, 
p.  553. 

Practice  followed  in  Insurance  Co.  v.  Sea,  21  Wall.  161,  22  L. 
612,  and  Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  863,  5  S. 
Ot  822,  both  holding  exception  to  general  finding  presents  no  re* 
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viewable  question;  Mays  v.  Fritton,  20  WalL  418,  22  L.  390,  and 
MInchen  v.  Hart,  72  Fed.  296,  36  U.  S.  App.  534,  both  holding  de- 
cision on  agreed  case,  which  discusses  law  and  evidence  together,  is 
not  reviewable. 


18  Wall.  553-587,  21  L.  914,  CASE  OF  SEWING-MACHINE  COS. 

Ck>urt8. —  Corporation  is  citizen  for  purposes  of  suit  In  Federal 
courts,  p.  575. 

Cited  and  applied  in  Tunstall  v.  Parish  of  Madison,  30  La.  Ann. 
475,  holding  parish  is  corporate  citizen  of  Louisiana,  and  may  peti- 
tion for  removal. 

Courts. —  Under  section  11  of  Judiciary  act,  each  plaintiff,  if 
interests  be  Joint,  must  be  competent  to  sue  each  defendant  In 
Circuit  Court,  p.  575. 

Rule  applied  In  Smith  v.  Lyon,  133  U.  S.  319,  33  L.  636,  10  S. 
Ct  304,  denying  Jurisdiction  of  Circuit  Court,  where  one  defendant 
is  resident  of  same  State  as  plaintiff;  Gindrat  v.  Dane,  4  Cliff.  263, 
F.  C.  5,455,  asserting  Jurisdiction  of  suit  by  assignee  against  non- 
resident; Dormitzer  v.  Illinois,  etc..  Bridge  Co.,  6  Fed.  218,  disclaim- 
ing Jurisdiction  where  one  defendant  was  resident  in  State  with 
plaintiff. 

Distinguished  in  Pond  v.  Vermont  V.  R.  R.,  12  Blatchf.  290,  F.  C. 
11,265,  holding  objection  to  Jurisdiction  may  be  waived  by  appear- 
ance. 

Courts. —  Jurisdiction  of  Circuit  Court  depends  entirely  upon 
acts  of  Congress,  p.  577. 

B«moval  of  causes. —  One  of  several  defendants,  who  alone  is 
non-resident,  may  remove  cause  to  Circuit  Court,  If  suit  is  one 
which,  BO  far  as  it  respects  such  defendant,  can  be  finally  deter- 
mined without  presence  of  others  as  parties,  p.  583. 

Practice  followed  In  Barney  v.  Latham,  103  U.  S.  210,  26  L.  616, 
holding  removal  allowable,  where  defendant,  who  is  resident,  is 
not  inditipensable  party;  Swann  v.  Myers,  79  N.  C.  102,  in  suit  to  re- 
cover land  interests  of  resident,  defendant,  being  In  fact  adverse 
to  non-resident;  Simmons  v.  Taylor,  83  N.  C.  151,  35  Am.  Rep.  569, 
allowing  removal  of  action  of  trespass  to  land,  leaving  other  par- 
ties to  defend  as  to  themselves  in  State  court;  Crane  v.  Seitz,  30 
Mich.  455,  456,  lef using  to  allow  severance  and  removal,  where 
interest  in  ejectment  suit  Joint  Approved  obiter  in  Taylor  v. 
Rockefeller,  23  Fed.  Cas.  795. 

Statutes. —  Words  and  phrases,  whose  meaning  in  a  statute  have 
been  ascertained  by  Judicial  interpretation,  are,  when  used  In  a 
later  statute,  to  be  understood  In  same  sense,  p.  584. 

Cited  in  note  in  54  Am.  Dec.  423. 
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AetioiiB. —  A  suit  is  any  proceeding  in  a  court  of  Justice,  in 
wliich  plaintiff  pursues  his  remedy  to  recover  a  right  or  claim,  p. 
585. 

Cited  and  followed  in  Gumee  ▼.  Brunswick  Co.,  1  Hughes,  275, 

F.  C.  5,872,  holding  presentation  of  claim  to  superylsors  is  not  suit. 

Bemoral  of  cauBes.— Real  parties  only  can  claim  right  to  re- 
move, and  such  right  cannot  be  defeated  by  joining  mere  nominal 
parties,  p.  58a 

Cited  and  relied  upon  in  Dow  v.  Bradstreet  Co.,  46  Fed.  826, 
holding  defendant  may  show  co-defendant  was  Joined  for  purpose 
of  defeating  Jurisdiction;  Calloway  v.  Ore  Knob  Copper  Co.,  74  N. 

G.  202,  holding  fact  that  formal  parties  were  Joined  on  motion  of 
non-resident,  does  not  waive  right  to  remove.  Cited,  arguendo,  in 
Burlew  v.  Quarrier,  16  W.  Va.  147. 

Distinguished  in  Belding  v.  Gaines,  37  Fed.  820,  overruling  plea 
In  abatement  on  ground  of  collusive  Joinder,  although  interests  of 
parties  Joined  not  identical. 

Bemoral  of  causes. —  In  order  to  remove  cause,  under  act  March 
2,  1867,  an  plaintiffs  or  all  defendants  must  be  non-residents  of 
State  where  suit  is  pending,  and  must  Join  in  x>etition,  p.  587. 

This  ruling,  for  which  the  principal  case  is  a  leading  authority, 
has  been  applied  in  the  following  citing  cases,  in  refusing  to  allow 
removal  where  one  or  more  of  the  defendants  was  a  resident  of  the 
same  State  as  plaintiff:  Yannevar  v.  Bryant,  21  Wall.  43,  22  L. 
477,  Blake  y.  McKim,  103  U.  S.  338,  26  L.  564,  American  Bible  So- 
ciety V.  Price,  110  V,  S.  63,  28  L.  71,  3  S.  Ct.  441,  Cambria  Iron  Co. 
V.  Ashbum,  118  U.  S.  58,  30  L.  61,  6  S.  Ct  930,  Peninsular  Iron  Co. 
V.  Stone,  121  U.  S.  633,  30  L.  1020,  7  S.  Ct  1011,  Young  v.  Parker, 
132  U.  S,  271,  33  L.  353,  10  S.  Ct  77,  Mitchell  v.  Tillotson,  11  Biss. 
327, 12  Fed.  738,  Petterson  y.  Chapman,  13  Blatchf .  397,  399,  F.  C. 
11,042,  Mutual  L.  Ins.  Co.  y.  Champlin,  22  Blatchf.  340,  21  Fed. 
89,  Sawyer  v.  Switzerland,  etc.,  Ins.  Co.,  14  Blatchf.  452,  F.  C. 
12,408,  Donohoe  v.  Mariposa  Land  Co.,  5  Sawy.  167,  F.  C.  3,989, 
Burke  y.  Flood,  6  Sawy.  221,  1  Fed.  542,  National  Union  Bank  v. 
Dodge,  17  Fed.  Cas.  1240,  New  Jersey  Zinc  Co.  v.  Trotter,  18  Fed. 
Cas.  90,  Perrin  y.  Lepper,  26  Fed.  647,  Hancock  v.  Holbrook,  27 
Fed.  402,  Woodrum  v.  Clay,  33  Fed.  899,  Thouron  v.  East  Ten- 
nessee, etc.,  Ry.,  38  Fed.  676,  678,  Anderson  v.  Bowers,  43  Fed. 
321,  Burch  v.  Davenport,  etc.,  B.  R.,  46  Iowa,  454,  26  Am.  Rep.  153, 
Howland  Coal,  etc..  Works  v.  Brown,  13  Bush,  687,  New  Orleans, 
etc,  Co.  V.  Recorder  of  Mortgages,  27  La.  Ann.  293,  Weeks  v.  Bil- 
lings, 55  N.  H.  373.  and  George  v.  Pilcher,  28  Gratt  303.  Cited 
and  principle  applied  also  in  the  following:  Hamick  v.  Hanrick, 
153  XJ.  8. 195,  38  L.  687,  14  S.  Ct  836,  holding,  under  act  of  1887,  one 
of  several  defendants  cannot  remove  on  ground  of  local  prejudice, 
as  between  him  and  other  defendants;  M'Donald  y.  Seligman,  81 
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Fed.  75S,  refnalDg  ta  allow  resident  of  same  State  sa  defendant 
to  Interreae  aa  plaintiff  In  Federal  court;  NortLeni,  etc.,  Co.  t.  Bln- 
nlngcr,  TO  III.  573,  holding  that  to  enUtle  corporation  to  remove 
canee.  petition  must  show  all  corporators  to  be  non-realdenta;  Gor- 
don T.  Green,  113  Haaa.  261,  refuBlng  petition  ^here  soma  of  de- 
fendants failed  to  Join;  Crane  t.  Reeder,  30  Kllct.  400,  refnelng  to 
allow  removal  at  Instance  of  defendant,  long  after  appearance  and 
plea  to  merits;  Home  t.  Boston,  etc.,  B.  B.,  62  N.  H.  4C>&,  holdlni; 
corporation,  chartered  b7  three  States,  Is  citizen  of  each,  and  can- 
not remove  suit  brought  by  citlxen  of  one;  Upton  v.  New  Jersey, 
etc.,  B.  R,  2&  N.  1.  Eq.  374,  holding  mle  not  affected  by  death  of 
defendant  after  suit  Instituted;  Kennedy  t.  Bhlen,  31  W.  Va.  SBS, 
8  B.  B.  408,  refusing  to  remove  solt  at  Instance  of  plaintiff,  wbere 
some  of  defendants  resident  in  same  State.  Cited,  ai^aendo,  lo 
nsk  V.  Hendrle,  13  8%wy.  46,  49,  32  Fed.  422,  428.  Galpin  v.  Critch- 
low,  112  Mass.  843.  and  Da  VIvler  v.  Hopkins.  116  Mass.  128. 
.And  see  note  In  3  DIIL  358,  F.  C.  S.802. 

Denied  In  TVhelan  v.  New  York.  etc..  E.  E.,  35  Fed.  853,  SSS.  8fl0, 
1  L.  B.  A.  68,  71,  72,  and  n.,  declaring  act  to  have  been  repealed 
by  act  of  1887.  Distinguished  In  Osgood  v.  Chicago,  etc..  E.  B., 
6  Blss.  S30,  F.  a  10,604,  and  Bumham  v.  Chicago  R.  B.,  4  DHL  &06, 
F.  C.  2,174,  under  statute. 

Miscellaneous. —  Cited  also  In  Holllngaworth  v.  Parish  of  Tensas, 
17  Fed.  112,  bat  apparently  erroneous;  Clark  v.  Delaware,  etc.. 
Canal  Co.,  11  B.  L  S7,  but  application  not  apparent 


18  WalL  588,  21  L.  758,  MOOBE  v.  BOBBINS. 

Appeal  and  error. —  Decree  of  State  Supreme  Court,  remanding 
'cause  for  further  proceedings,  Is  not  flnal  decree  to  which  writ  of 
error  will  lie,  p.  588. 

The  following  citing  cases  apply  this  mle  to  a  similar  state  of 
(acta:  St.  Clair  Co.  v.  Lovlngfston,  18  Wall.  628,  21  L.  813,  Parens 
T.  Johnson,  20  WalL  654,  22  L.  410,  McComb  v.  Commissioners  of 
Knox  Co..  81  U.  8.  2,  23  L.  185,  Bostwlck  v.  Brlnkerholf,  106  U.  S.' 
4,  27  li.  74,  1  8.  Ct  16,  and  Great  Western  Tel.  Co.  T.  Bumham. 
162  U.  B.  342.  40  L.  903,  16  8.  CL  861.  Cited  and  principle  appUed 
Id  International  Bank  v.  Jenkins,  109  IIL  224,  holding  decree  as 
to  one  party  t>  not  appealable  nntil  final  diBposltion  as  to  all; 
Morehead  v.  International  B.  B.,  46  Tex.  182,  holding  order  arrest- 
ing Judgment  and  granting  new  trial.  Is  not  flnaL  Bee  also  note 
In  91  Am.  Dec.  197. 

18  WalL  589-698,  21  L.  923.  BULLARD  T.  BANK. 

Banks  and  banking. —  National  bank,  organised  tinder  act  of 
1864,  cannot  acquire  Uen  on  its  own  stock  held  by  its  debtors,  pp. 
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Cited  and  followed  in  Second  Nat  Bank  y.  National  State  Bank, 
10  Bush,  375,  a  similar  case;  Hagar  y.  Union  Nat  Bank,  63  Me. 
512,  denyiniT  right  of  bank  to  hold  cash  dividend  to  satisfy  share- 
holder's debt;  Dekiware,  etc.,  R.  B.  y.  Oxford  Iron  CJo.,  88  N.  J. 
Bq.  345,  and  Feckheimer  y.  National,  etc..  Bank,  79  Va.  83,  85, 
both  holding  assignee  in  bankruptcy  may  compel  transfer  of  shares; 
Goodbar  y.  City  Nat  Bank,  78  Tex.  475,  14  8.  W.  865,  holding  at- 
tachment of  stock  will  hold  it  as  against  bank.  Cited,  arguendo,  in 
Continental  Nat  Bank  y.  Eliot  Nat  Bank.  7  Fed.  876,  and  Richard- 
son y.  Wallace,  39  S.  C.  224,  17  S.  E.  727,  and  dissenting  opinion, 
&  C  89  S.  C.  235,  236,  17  8.  E.  731,  732. 

Disttngnlshed  in  Masnry  y.  Arkansas  Nat  Bank,  87  Fed.  385,  i 

snder  facts;  Bohmer  y.  City  Bank,  77  Ya.  448,  as  to  State  banks  | 

whose  charter  gaye  priority  of  lien. 

Statutes. —  An  implication  from  general  expressions  in  statute,  is  . 

^admissible  if  it  contradicts  either  the  letter  or  spirit  of  the  stat-  i 

I  iite,p.  696u 

Cited  and  relied  upon  in  Knickerbocker  y.  Wilcox,  83  Mich.  207, 
21  Am.  St  Rep.  599,  47  N.  W.  124,  denying  anthority  of  national  I 

bank  to  enter  into  contract  of  suretyship;  Whitney  y.  First  Nat 
Bank,  50  Yt  400,  28  Am.  Rep.  510,  denying  power  of  national  banks 
to  recelye  special  deposits. 

Banks  and  banking. —  By-law,  giying  bank  lien  on  its  stock,  is 
not  r^nlatlon  "of  its  business  and  the  conduct  of  its  affairs," 
I  within  national  banking  act  of  1864,  p.  596. 

Cited  and  followed  in  Anglo-CaL  Bank  y.  Grangers'  Bank,  63  CaL 
864,  holding  rule  applicable  to  State  banks;  Nicollet  Nat  Bank 
y.  City  Bank,  38  Minn.  88,  8  Am.  St  Rep.  645,  35  N.  W.  579, 
holding  similar  State  statute  rendered  nugatory  such  by-law  of 
State  bank;  Bank  of  Atchison  y.  Durfee,  118  Mo.  444,  40  Am.  St 
Bep.  402,  24  S.  W.  136,  and  Brinkerhoff-Farris,  etc.,  Co.  y. 
Home  Lumber  Co.,  118  Mo.  460,  24  S.  W.  132,  both  holding  bona 
flde  purchaser  of  stock,  not  affected  by  by-law  creating  lien,  if  he 
had  no  netice  thereof;  Carroll  y.  MuUanphy  Say.  Bank,  8  Mo.  App. 
252,  holding  bank  cannot  restrict  right  to  transfer  stock.  Cited  in 
discussion  obiter  in  In  re  Peebles,  2  Hughes,  398,  399,  F.  C.  10,902, 
New  Orleans  Banking  Assn.  y.  Wlltz,  4  Woods,  47,  10  Fed.  333, 
and  Driscoll  y.  West  Bradley,  etc.,  Co.,  59  N.  Y.  108.  See  also  notes 
in  11  Am.  Dec.  581,  85  Am.  Dec  619,  87  Am.  Rep.  356,  and  43  Am. 
8t  Rep.  15a 

18  Wan.  598-604,  21  L.  856.  THE  FAYORITA. 

Collision. —  Rules  of  nayigatlon  must  yary  according  to  the  exi- 
gencies of  business  and  the  wants  of  the  public,  p.  601. 

Collision. —  Where  one  yessel  is  placed  in  peril  by  another,  en- 
tirely at  fault  blame  is  not  imputable  to  former  if  master  commit 
error  of  Judgment  in  trying  to  ayoid  collision,  p.  603. 
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Cited  uid  followed  fn  The  City  of  New  York,  15  Fed.  629,  and 
Tbe  Stmte  of  Alabama,  17  Fed.  804,  both  holding  change  of  course 
by  sailiDg  Tessd  did  not  ahlft  bnrden  from  steamer  to  Bhow  fault; 
The  Nereus,  23  Fed.  458,  holding  llablUty  cannot  be  Increased  by 
error  committed  while  collision  Imminent;  The  B.  A.  Packer,  49 
Fed.  98,  holding  tug  not  liable  for  failure  to  rererse  rather  tban 
change  her  course;  The  Steam  Tug  Luckenbacb,  DO  Fed.  132,  8  TT. 
8.  App.  9,  holding  burden  on  tug,  rnnuing  at  excessive  si>eed,  to 
eaUbllsh  fault  in  other  vesael;  The  George  L.  Qarllct,  91  Fed.  927, 
holding  signalling  vessel  falling  to  observe  signal  given  by  her- 
self, la  alone  liable.  Cited,  arguendo,  In  dlsaenting  opinion  In  The 
Britannia,  153  U.  8.  IM,  38  L.  069,  14  8.  Ct  804. 

Colllaion. —  Ocean  steamer,  running  at  rate  of  eight  or  ten  mllea 
an  hour,  In  Bast  river,  across  mouths  of  ferry  allps,  condemned 
for  collision  with  emerging  ferry-boat,  p.  003. 

Under  similar  facts,  tbe  following  cases  cite  and  apply  this  ml- 
Ing:  The  Breakwater,  1B5  U.  S.  202,  39  L.  143,  15  8.  Ct  102,  Mc- 
Farland  v.  Selby,  etc.,  Co..  9  Sawy.  58,  S9,  17  Fed.  256,  257,  and 
The  Montlcello,  15  Fed.  476.  Cited,  arguendo,  In  The  Steamer  J.  W. 
Bverman,  2  Hughes,  19,  F.  G.  7,591. 

Shipping, —  Demntrage  allowed  ferry-boat  owners  while  boat  be- 
ing repaired,  although  tbey  had  spare  boat  which  ran  during  that 
time,  p.  608. 

Cited  and  relied  upon  in  New  Haven  Steamboat  Co.  t.  The 
Mayor,  30  Fed.  718.  where  (acta  were  similar;  The  Emma  Kate 
Boss,  50  Fed.  847,  3  U.  8.  App.  171,  affirming  8.  O.,  40  Fed.  874, 
holding  similar  rule  applicable  wherever  substitution  made;  hj 
way  of  analogy  In  The  Mary  Steele,  2  Low.  372,  F.  C.  9.226,  allow- 
ing flshlng-boat,  accustomed  to  make  weekly  trips,  damagea  (or 
loss  of  profits.  Cited,  arguendo.  In  The  Conqueror,  106  U.  8.  129, 
41  L.  940,  17  S.  Ct  517. 

18  WaU.  604-622,  21  L.  947.  ESPY  v.  BANK  OF  CINCINNATL 

Banks  and  banking. —  Money  paid  by  mistake,  on  raised  or 
altered  check,  neither  party  being  at  fault  may  be  recovered  back, 
p.  C15. 

Tlie  following  citing  cases  are  on  all  fours  with  the  principal 
case  on  this  point:  Marine  Nat  Bank  v.  National  aty  Bank,  59 
N.  Y.  78,  17  Am.  Rep.  312,  and  City  Bank  v.  National  Bank,  45 
Tex.  218.  220.  Principle  applied  In  Leather,  etc.,  Bank  v.  Mer- 
chants' Bank,  128  tJ.  8.  35,  .12  J^  344,  9  S.  Ct  4,  ruling  similarly 
where  check  paid  on  forged  indorsement  of  payer's  name;  Third 
Nat.  Bank  v.  Allen,  69  Mo.  314,  allowing  recovery  of  money  paid 
on  foiled  check.    See  also  note  lu  17  Am.  St  Bep.  899. 

Erroneously  distinguished  la  Rapp  v.  National  Bank,  130  Pa.  St 
438,  20  AtL  510,  where  raised  check  was  received  as  cash  deposit. 
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Dlstlngnlshed  In  Dei)OBlt  Bank  v.  Fayette  Nat  Bank,  90  Ky.  20,  21, 
13  S.  W.  340,  341,  7  L.  R.  A.  851,  where  drawer's  name  forged. 

Banks  and  banking. —  Where  money  has  been  paid  on  a  raised 
check,  if  either  party  has  been  guilty  of  negligence  whereby  the 
other  has  been  injured,  he  must  bear  loss,  p.  615. 

Cited  and  applied  in  First  Nat  Bank  y.  State  Bank,  22  Neb.  774, 
8  Am.  St  Rep.  2d8,  36  N.  W.  292,  holding  bank  paying  forged  check 
l8  liable  therefor.    And  see  note  in  17  Am.  St  Rep.  896. 

Banks  and  banking. —  Where  holder  of  raised  check  sends  It  to 
drawee  bank  for  Information,  latter  is  bound  by  reply  as  to  genu- 
Ineness  of  signature  and  state  of  account,  pp.  618,  619. 

Banks  and  banking. —  Response  of  bank  officer  that  check  is 
good,  in  absence  of  contrary  intention,  applies  only  to  genuineness 
of  signature  and  state  of  account  p.  619. 

ated  and  followed  in  Clews  y.  Bank  of  New  York,  89  N.  T.  422, 
42i  42  Am.  Rep.  304,  306,  under  similar  facts;  German  Say.  Bank 
y.  Citizens*  Nat  Bank.  101  Iowa,  545.  63  Am.  St  Rep.  408,  70  N.  W. 
773,  holding  bank  may  recover  money  paid  to  person  whose  name 
Is  forged  on  check  as  payee;  by  way  of  analogy  in  White  y.  Con- 
tinental Nat  Bank,  64  N.  T.  320,  21  Am.  Rep.  614,  holding,  by  ac- 
cepting bin  of  exchange,  drawer  does  not  warrant  holder's  title. 
See  notes  in  39  Am.  Dec.  523,  524,  and  89  Am.  Dec.  443. 

Banks  and  banking. —  Quaere,  whether  Indorsement  of  word 
"good,"  on  raised  check,  by  bank  officer,  would  estop  bank  from 
suit  to  recover  amount  paid,  pp.  619,  620. 

Distinguished  in  Louisiana  Nat  Bank  y.  Citizens'  Bank,  28  La. 
Ann.  191,  192,  26  Am.  Rep.  95,  96,  holding,  in  such  case,  bank  can- 
not recover. 

Banks  and  banking. —  Bills  of  exchange  and  checks  differ,  in 
that  latter  are  always  drawn  on  funds  on  deposit  and  indorsement 
as  good,  implies  possession  of  funds,  p.  620. 

Cited  and  applied  In  Garrettson  v.  North  Atchison  Bank,  39  Fed. 
108,  7  L.  R.  A.  430,  holding  bank  bound  to  person  receiving  check 
for  valuable  consideration;  Bom  v.  First  Nat  Bank,  128  Ind.  80, 
18  Am.  St  Rep.  313,  24  N.  E.  173,  7  L.  R.  A.  443,  and  n.,  holding 
dnwer  Is  released  by  certification;  Kahn  v.  Walton,  46  Ohio  St 
207,  20  N.  E.  209,  holding  mere  reply  that  drawer's  credit  is  good 
to  certain  amount  does  not  bind  bank  to  cash  any  checks  which 
drawer  may  revoke.  And  see  note  in  26  Am.  Rep.  96.  Cited  obiter 
hi  First  Nat  Bank  v.  Wbitman,  94  U.  S.  345,  24  L.  231,  and  Famous 
Sboe,  etc.,  Co.  v.  Crosswhite,  51  Mo.  App.  61. 

Banks  and  banking. —  Where  check  is  certified  with  Intent  to 
give  it  credit  for  negotiation,  bank  is  liable  thereon  to  third  per- 
sons; ailter  where  such  certification  Is  only  for  satisfaction  of  per- 
son taking  It,  p.  eZL 
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Baxiks  and  banking. —  Verbal  reply  that  check  Is  good,  to  person 
about  to  receive  It,  extends  only  to  matters  of  which  officer  is  pre- 
sumed to  have  information,  unless  question  was  clearly  directed  to 
other  matters,  pp.  G21,  622. 

Cited  and  followed  in  Merchants*  Nat  Bank  ▼.  Sells,  3  Mo.  App. 
d5,  holding  bank  paying  draft  on  erroneous  identification,  cannot 
recover  from  ];>erson  identifying;  Bank  of  Springfield  v.  First  Nat. 
Bank,  30  Mo.  App.  276,  holding  such  statement  does  not  bind  bank 
to  pay  at  any  time  thereafter.    See  also  note,  44  Am.  Dec.  254. 

18  Wall.  623-^6,  21  L.  869,  GRANT  v.  STRONG. 

Mechanics'  liens. —  When  mechanic's  lien  has  attached,  mere 
taking  of  negotiable  note  as  security,  does  not  operate  as  release, 
p.  624. 

Rule  followed  in  Pope  y.  Graham,  44  Tex.  199.  See  also  note  in 
41  Am.  St  Rep.  762. 

Liens. —  Whether  lien  is  obtained,  or  Is  displaced  when  it  once 
attaches,  is  largely  matter  of  intention,  determinable  from  acts  and 
surrounding  circumstances,  p.  624. 

Cited  and  relied  upon  in  McMurray  v.  Brown,  91  U.  S.  266,  23  Ij. 
824,  and  Central  Trust  Co.  v.  Richmond,  etc.,  R.  R.,  68  Fed.  94, 
31  U.  S.  App.  675,  both  holding  lien  not  waived  where  contract,  wlilch 
would  so  operate,  not  carried  out;  Howe  v.  Kindred,  42  Minn. 
436,  44  N.  W.  313,  holding  lien  not  waived  by  mere  acceptance  of 
collateraL 

Mechanic's  lien  does  not  attach  where  builder  takes  real  security 
which,  upon  completion  of  work,  he  surrenders  for  mere  note,  pp. 
625,  626. 

Cited  and  followed  in  Ohio  Falls  Car  Co.  v.  Central  Trust  Co.,  71 
Fed.  921,  37  U.  S.  App.  523,  holding  lien  for  supplies,  waived  by 
acceptance  of  note;  Willlson  v.  Douglas,  66  Md.  102,  6  Atl.  532,  hold- 
ing right  to  lien  waived  by  acceptance  of  mortgage;  Manufactur- 
ing Co.  V.  Weatherly,  101  Tenn.  324,  47  S.  W.  433,  holding  agreement 
to  give  credit  beyond  life  of  mere  lien,  waives  lien.  Cited  inci- 
dentally in  Stearns  v.  Lawrence,  83  Fed.  745,  54  U.  S.  App.  546; 
arguendo,  in  Jones  v.  Great  Southern,  etc.,  Hotel  Co.,  86  Fed.  383. 

18  Wall.  626-628,  21  L.  938,  DAVENPORT  v.  DOWS. 

Corporations. —  Stockholder,  suing  in  case  corporation  refuses  to 
do  so,  must  make  corporation  party,  p.  627. 

Cited  and  relied  upon  in  Swan  Land,  etc.,  Co.  t.  Frank,  148  U. 
S.  611,  37  L.  680,  13  S.  Ct  694,  holding  corporation  indispensable 
party  to  suit  against  portion  of  stockholders,  by  party  holding  un- 
liquidated claim  for  damages;  Forbes  v.  Gracey,  9  Fed.  Cas.  402, 
suit  to  enjoin  collection  of  illegal  taxes;  First  Nat  Bank  y.  Smith, 
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6  Fed.  216,  and  Bormltser  y.  Illinois,  etc.  Bridge  Co.,  6  Fed.  220, 
to  suit  to  collect  unpaid  assessments  on  stock;  Taylor  y.  Holmes, 
14  Fed.  507,  and  Porter  y.  Sabin,  149  U.  S.  478,  87  L.  818,  13  S. 
Gt  1010,  affirming  S.  0.,  36  Fed.  477,  to  suit  against  former  directors 
for  misapplication  of  funds;  Foster  y.  Mansfield,  etc.,  B.  R.,  86 
Fed.  628,  to  suit  to  set  aside  foreclosure  sale;  Hill  y.  Glasgow  R.  R., 
41  Fed.  614,  to  suit  to  enjoin  misapplication  of  corporate  funds; 
Consolidated  Water  Go.  y.  Babcock,  76  Fed.  252,  and  GonsoUdated 
Water  C!o.  y.  San  Diego,  98  Fed.  852,  to  suit  by  mortgagee  of  com- 
pany property,  to  prevent  enforcement  of  ordinance  fixing  water 
latee;  Byers  y.  Rollins,  18  Golo.  27,  21  Pac.  896,  suit  by  stockholder 
to  oust  officers;  Garter  y.  Ford  Plate-Glass  Go.,  86  Ind.  182,  suit  to 
determine  validity  of  foreclosure  proceedings;  Shawhan  y.  Zinn,  79 
Ky.  304,  to  suit  to  determine  right  of  purchasers  of  corporate 
property  at  Judicial  sale;  Wilklns  y.  Thome,  60  Md.  259,  to  action 
between  bona  fide  stockholders  and  others  claiming  to  be  such; 
Taylor  v.  Matteson,  86  Wis.  126,  56  N.  W.  888,  holding  plaintiff 
not  entitled  personally  to  proceeds  of  judgment  Gited  approvingly, 
but  obiter,  In  Ridgway  Township  v.  Griswold,  1  McGrary,  154,  F. 
0.  11,819,  Bowdoin  GoUege  v.  Merritt,  68  Fed.  214,  and  McMullen 
V.  Ritchie,  64  Fed.  262.    And  see  note  in  41  Am.  Dec  369. 

Miscellaneous. —  Gited  also  in  People  y.  Louisville,  etc.,  R.  R.,  120 
HL  61, 10  N.  E.  664,  but  not  in  point 

18  WalL  62&-629.  21  L.  818,  ST.  GLAIR  GOUNTT  v.  LOVINGSTON. 

Courts^ — Decree  of  State  Supreme  Gourt  remanding  cause  for 
farther  proceedings,  is  not  final  Judgment  from  which  error  will  lie 
to  Federal  Supreme  Gourt,  pp.  628,  629. 

Cited  and  reaffirmed  as  follows:  Parcels  v.  Johnson,  20  WalL  664, 
22  L.  410,  McGomb^y.  Gommlssloners,  91  IT.  S.  2,  23  L.  185,  Bost- 
wick  V.  Brlnkerhoffi  106  TJ.  S.  4,  27  L.  74,  1  S.  Gt  16,  and  Great 
Western  TeL  Go.  v.  Bumham,  162  U.  S.  342,  40  L.  993,  16  S.  Gt 
851.   See  also  note  in  91  Am.  Dec.  197. 

Appeal  and  error. —  Judgment,  to  be  final,  must  terminate  llti« 
^tion  between  parties  to  suit  P*  628. 

Cited  and  relied  upon  in  Harris  Mfg.  Go.  v.  Walsh,  2  Dak.  48, 
8  N.  W.  809,  holding  order  sustaining  demurrer  to  one  of  several 
separate  defenses  is  not  final;  Pennsylvania  Steel  Go.'s  Appeal,  161 
Pa.  8t  575,  29  AtL  294,  holding  order  overruling  exceptions  to  Jury's 
report,  ig  not  final  Judgment 

18  Wafl.  629-635,  21  L.  927,  GRAY  v.  ROLLO. 

S«t-o1t  is  allowed  in  equity  only  where  claims  are  mutual,  un- 
less drcamstances  or  special  agreement  would  render  refusal  to 
i^w  it  unjust  pp.  632,  633. 
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Bankruptcy,—  Debt  owing  to  two  persons  Jointly,  and  Joint  note 
given  by  one  of  them  and  tblrd  perBOU,  are  not  sabject  to  let-otr,  un- 
der bankrupt  act,  pp.  633,  634. 

Cited  and  followed  In  Munger  t.  Albany  City,  etc.,  Bank,  85  N. 
Y.  589.  a  similar  case.  Cited  obiter  In  Couimonwealtb  v.  Shoe,  etc., 
Ins.  Co.,  112  Mass.  135. 

Set-off  and  counterclaim. —  Joint  Indebtednesa  may  be  proved 
and  set  off  against  estate  of  either  of  Joint  debtors,  who  may  be- 
come bankrapt,  p.  634. 

Cited  In  In  re  Carrier,  39  Fed.  I9S,  under  sacb  state  of  facts; 
CurOs  T.  Woodward,  58  Wis.  505,  507,  46  Am.  Rep.  660.  652,  IT 
N.  W.  831,  832,  lioldlng  debt  created  by  Arm,  provable  agatDSt  In- 
dividual partner. 

DisUnguished  Id  Rollins  v.  Twitcbell,  2  Hask.  73,  r.  C,  12,027, 
under  facts. 

Set-off  and  counterclaim. —  Debt  due  to  several  Joint  crediton 
cannot  be  set  oft  against  debt  due  by  one  of  them,  p.  634. 
Cited,  arguendo,  in  Newberry  v.  Robinson,  41  Fed.  459, 

18  WalL  636-642,  21  L.  S66,  BARTHOLOW  T.  BEAK. 

Bankruptcy. —  Payment  by  debtor,  in  fact  iosolvent,  altbougb 
made  to  holder  of  his  overdue  note,  on  which  liability  of  Indorser 
is  already  fixed.  Is  preference  under  bankrupt  act,  pp.  641,  642. 

Cited  and  followed  In  In  re  Ayers.  6  Blsa.  60,  F.  C.  68S,  and 
Northern  Bank  v.  Cooke,  13  Bush,  343,  both  holding  Indorver  re- 
leased by  such  fraudulent  payment  to  Indoreee;  Sill  v.  Solberg,  10 
Blss.  261,  202,  6  Fed.  476,  477,  holding  tranefer  of  assets  to  secure 
indorser.  Is  void;  Corbett  v.  Woodward,  6  Sawy.  414,  F,  G,  3,223. 
holding  void,  mortgage  for  loan,  with  Intent  to  prefer  mortgagee; 
Thomas  v.  Woodbury,  1  Hask.  569,  F.  0.  13,916,  holding  payment  to 
Indorser,  who  had  knowledge  of  insolvency,  void. 

Distinguished  in  Alderdlce  v.  State  Bank,  1  Hughes,  66,  F.  O. 
164,  under  facta. 

Miscellaneous. —  Cited  also  In  Harmanson  v.  Bain,  1  Hughes,  201, 
F.  C.  6,072,  but  not  in  point 

18  WalL  642-648,  21  L.  758,  BANDELET  v.  SMITH. 

Int«mal  r«venae  act  of  July,  1S66,  contemplated  that  reassea»- 
nent  made  within  fifteen  months  after  Its  passage,  should  Include 
defidencles  prior  thereto,  p.  646. 

Intsmal  rcvanue  act  of  July,  1866,  does  not  require  assessor  to 
make  separate  spedflcatioo  of  deficiency  for  each  defective  return, 
pp.  615,  oia 
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Xntemal  r^renne. —  Eeassessment  for  deficiency,  under  act  of 
March,  1867,  is  yalid,  although  brewers  are,  onder  act  of  1866,  tax- 
able by  stamps  per  barrel,  p.  647. 

ated  In  United  States  v.  Myers,  8  Hughes,  245.  F.  C.  15,^6,  on 
point  that  conrt  will  construe  revenue  laws  to  accomplish  evident 
object 

Internal  revoome. —  If  manufacturer's  books  show  that  his  re- 
tarns  or  stamps  equal  amount  of  production  and  sale,  burden  is 
on  government  to  show  deficiency,  p.  647. 

Cited  and  relied  upon  In  Bergdoll  v.  Pollock,  95  U.  S.  840,  24  L. 
613,  holding,  if  books  cannot  be  produced,  or  do  not  contain  in- 
formation, recollection  of  witnesses  is  not  admissible. 

18  WalL  648-667,  21  L.  066,  HORNBUOKLB  v.  TOOMBS. 

Territories. —  Powers  exercised  by  territorial  legislatures  are  as 
extensive  as  those  exercised  by  any  State  legislature,  subject  only 
to  plenary  control  of  Ck)ngress,  pp.  655,  656. 

Cited  and  followed  in  Reynolds  v.  United  States,  98  U.  S.  154, 
25  L.  246,  afl!irming  S.  C,  1  Utah,  229,  holding  legislature  may 
fix  number  of  persons  to  compose  grand  jury;  Territory  y.  Scott, 
3  Dak.  401,  20  N.  W.  408,  holding  legislature  may  relocate  capitol; 
Territory  v.  O'Connor,  5  Dak.  404,  41  N.  W.  749,  3  L.  B.  A.  358,  as- 
serting power  of  legislature  to  regulate  sale  of  intoxicating  liquors; 
Territory  v.  Cox,  6  Dak.  507,  holding  legislature  may  provide  for 
removal  of  oflScers  by  governor;  O'Donnell  v.  Glenn,  8  Mont  255, 

19  Pac.  305,  holding  legislature  may  require  verification  of  declara- 
tory statements  to  mining  claims;  Territory  v.  Guyott,  9  Mont.  52, 
22  Pac.  135,  holding  territory  may  prohibit  sales  of  liquor  to  In- 
dians; Baca  V.  Perez,  8  N.  Mex.  190,  42  Pac.  166,  holding  act  of 
Congress,  providing  for  pay  of  territorial  officers,  did  not  prevent 
lesifllstnre  from  employing  subordinates;  State  v.  Norman,  16  Utah, 
463,  52  Pac.  988,  asserting  power  of  territorial  legislature  to  define 
adnltery;  In  re  Murphy,  5  Wyo.  817,  40  Pac.  404,  to  prescribe  pen- 
alty for  bigamy.    Approved  obiter  In  In  re  Dana,  68  Fed.  901,  and 
Coler  V.  Board  of  Co.  Commrs.,  6  N.  Mex.  166,  27  Pac.  640. 

Conrti.-.Acts  of  Congress,  respecting  proceedings    in    United 
^tes  conrtB,  have  no  application  to  territorial  courts,  p.  655. 

lEtoie  followed  In  Good  v.  MarUn,  95  U.  S.  98,  24  L.  344,  holding 
^  femoving  disqualification  of  witnesses,  inapplicable  to  terri- 
tOTtal  conrts;  McAllister  v.  United  States,  141  U.  S.  183,  35  L.  696, 
^1 S.  Gt  952,  holding  district  judge  of  Alaska  is  not  United  States 
f^  exempt  from  removal  by  president;  United  States  v.  Hailey, 
2  Idaho,  29,  80,  3  Pac.  264,  holding  United  States  laws,  regulating 
■^  by  administrators,  applies  only  In  United  States  courts;  Ter- 
rttory  T.  Murray,  7  Mont  260,  15  Pac  150,  holding  UmitaUon  on 
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power  of  Federal  courts  to  panleh  (or  contempt,  not  applicable  to 
territorial  courts;  Lynch  v,  Grayson,  7  N.  Mex,  41,  32  Pac  154.  boW- 
Ing  act  of  ConKress,  relating  to  jury  trials,  has  no  reference  to  ter- 
ritorial courts;  Lincoln,  etc..  Mining  Co.  v.  District  Court  7  N. 
Mex,  B03,  38  Pac  685,  holding  act  o(  Congress,  empowering  Su- 
preme Court  of  territory  to  issue  habeas  corpus,  does  not  limit 
original  Jurisdiction  to  such  writ;  Fuller  v.  Johnson,  8  OkL  606,  6S 
Pac  747,  holding  territorial  court  is  not  United  States  conrt,  within 
meaning  of  Oklahoma  statute  of  limitations.  Cited  in  discussion 
obiter  In  Steamer  Coqultlan  y.  United  States,  163  U.  S.  S51,  41 
L.  186,  16  S.  Ct  me,  dissenting  opinion  In  Kahn  t.  Old  Telegraph 
Mining  Co.,  2  Utah,  207,  and  dissenting  opinion  in  Mackey  t.  Eq- 
sensperger,  11  Utah,  170,  38  Pac.  54& 

DlstlngnlBhed  in  Hurt  v.  HoIIlngswortli,  100  U.  a  103,  25  L.  B71. 
holding  practice  act,  forbidding  Joinder  of  equitable  and  legal  claims, 
applied  to  snlt  removed  from  Texas;  Page  v.  Bnmstlne,  102  U.  S. 
668,  28  L.  270,  under  facts;  United  States  t.  Haskin,  3  Saw;.  272, 
F.  C.  15.322,  holding  territorial  courts  are  United  States  conrts 
when  acting  aa  auch. 

Courts. —  Territorial  courts,  like  State  courts,  are  lnTeste<I  with 
plenary  municipal  Jurisdiction,  p.  656. 

Cited  and  applied  lu  Eldred  t.  Warner,  1  Ariz.  214,  25  Pac.  811, 
asserting  Jurisdiction  of  suit  to  settle  partnership;  dissenting  opin- 
ion in  United  States  t.  Jones,  6  UUh.  662,  664.  18  Pac.  230,  240, 
majority  holding  ponlsbment  of  offenses  against  United  States  mnat 
be  governed  by  United  States  laws. 

Court*. —  Subject  to  the  restrictions  impniBed  by  Congress,  pi&e* 
tice,  pleadings  and  forms  of  proceedings  of  territorial  courts,  m 
well  as  Jurisdictions,  are  within  control  of  territorial  assemblies,  or 
the  courts  themselves,  p.  656. 

The  following  cases  Indorse  and  apply  this  ruling:  Hersbfleld 
T.  Griffith,  18  WalL  K9,  21  L.  969,  and  Davis  t.  Bllsland.  18  WalL 
661,  21  L.  969,  both  holding  territorial  laws  may  allow  Joinder  of 
legal  and  equitable  claims;  Ely  t.  New  Mexico,  etc,  R.  R.,  120  U. 
8.  293,  S2  L.  689,  9  S.  Ct  294,  holding  territorial  courts  may  make 
rules  of  pleading;  Bent  v.  Thompson,  138  U.  S.  123,  34  L.  005,  H  B. 
Ct  241,  holding  legislature  may  regulate  probate  of  wills;  Thlede 
T.  Utah  Territory,  159  U.  S.  514.  40  L.  241,  16  8.  Ct  64,  holding  ter- 
ritorial laws  govern  prosecutions  for  criminal  oftenses;  In  re  Es- 
mond. 42  Fed.  828,  holding  valid,  territorial  law  providing  for 
cumulative  sentences;  United  States  t.  Mays,  1  Idaho,  768,  holding 
territorial  laws  govern  ImpaBclllng  of  Juries  In  territorial  conrts; 
Chumasero  v.  Potts,  2  Mont  2R2,  256,  259,  273,  asserting  Jurisdic- 
tion of  legislature  to  confer  Jurisdiction  to  Issue  mandamus  (but 
•ee  dissenting  opinion  In  2  Mont  291,  dlsdnguishing  principal  case 
upon  this  point);  Crelghton  t.  Hershfleld,  2  Uont  887,  holding  cItII 
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practice  act  applicable  to  equity  cases;  United  States  v.  Bnslgn,  2 
Mont  400,  hsldlng  cItII  practice  act  governed  mode  of  Impanelling 
jury;  Woolman  y.  Qarrlnger,  2  Mont  406,  407,  holding  territorial 
laws  goTem  practice  on  reversal  and  grant  of  new  trial;  Black  v. 
Olendenin,  3  Mont  48,  holding  subpoena  in  chancery  not  summons 
within  civil  practice  act;  SperHng  v.  Colfee,  7  Mont  525,  19  Pac 
207,  holding  proceedings  supplementary  to  execution,  are  within 
control  of  legislature;  Browning  ▼.  Browning,  3  N.  Mex.  466,  9  Pac. 
681,  holding  territorial  statute  of  limitations  governed  in  suit  on 
note;  Bobinson  v.  Hesser,  4  N.  Mex.  146,  13  Pac.  206,  holding  legis- 
lature may  prescribe  form  of  attachment  proceedings;  Hicks  ▼. 
Territory,  6  N.  Mex.  606,  80  Pac.  874,  holding  legislature  may  pro- 
vide for  special  terms  of  court;  Huneke  v.  Dold,  7  N.  Mex.  14,  32 
Pac  47,  asserting  power  of  legislature  to  provide  for  administra- 
tion of  estates;  Walker  v.  New  Mexico,  etc.,  B.  Co.,  7  N.  Mex.  288, 
34  Pac.  43,  sustaining  act  declaring  effect  of  special  verdict;  Braith- 
walte  V.  Jordan,  5  N.  Dak.  235,  65  N.  W.  714,  31  L.  B.  A.  253,  and 
Phelps  V.  The  City  of  Panama,  1  Wash.  Ter.  526,  asserting  ad- 
miralty Jurisdiction  of  territorial  courts;  .United  States  v.  Choctaw, 
etc.,  B.  B.,  3  OkL  453,  41  Pac.  746,  holding  legislature  may  pre- 
scribe rules  for  docketing  on  appeal;  People  v.  Douglass,  5  Utah, 
291,  14  Pac.  803,  holding  legislature  may  confer  on  Justices'  Ck>urt8 
Jurisdiction  of  trials  for  battery;  Thompson  v.  Avery,  11  Utah, 
237,  39  Pac.  836,  holding  common-law  writ  of  elegit  not  in  force 
in  Utah;  People  t.  Bltchie,  12  Utah,  195,  42  Pac.  213,  holding  affi- 
davit of  Juror  inadmissible  to  impeach  verdict,  under  Utah  prac- 
tice; Kendall  v.  Baybauld,  13  Utah,  233,  44  Pac.  1036,  holding  courts 
may  establish  rules  of  evidence.  Approved  in  discussion  obiter  in 
United  States  v.  Coe,  155  U.  S.  86,  39  L.  79,  15  S.  6t  19,  and  dis- 
senting opinion  in  Lincoln,  etc..  Mining  Go.  ▼.  District  Ck>urt,  7 
li.  Mex.  526,  88  Pac.  593. 

Distinguished  in  Bnright  v.  Grant  5  Utah,  339,  15  Pac.  270,  and 
United  States  v.  Jones,  5  Utah,  553,  18  Pac.  234,  both  holding  pun- 
ishment of  oifenses  against  United  States  must  be  governed  by 
United  States  laws;  Brereton  v.  Miller,  7  Utah,  430,  27  Pac.  82, 
holding  Jurisdiction,  so  far  as  defined  by  organic  act  cannot  be 
changed  by  legislature. 

18  Waa  657-669,  21  L.  968,  HBBSHFIELD  v.  GBIFFITH. 

Courts. —  Territorial  legislatures  may  prescribe  form  of  action  to 
obtain  satisfaction  of  mortgage;  accordingly,  fact  that  proceeding 
is  SQbBtantially  one  at  law,  is  not  objectionable,  pp.  658,  659. 

Cited  and  followed  in  Ely  ▼.  New  Mexico,  etc.,  B.  B.,  129  U.  S. 
283,  32  L.  689,  9  S.  Ct  294,  holding  territorial  legislature  may  pre- 
scribe rules  of  pleading;  Greighton  v.  Hershfield,  2  Mont  387,  hold- 
ing civil  practice  act  applicable  to  equity  cases;  Thompson  v.  Avery, 
11  Utah,  237,  39  Pac.  836,  holding  common-law  writ  of  elegit  not  in 
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use  In  Utah;  EendaU  v.  Raybaold,  13  Utab,  233,  *i  Pac  1036. 
holding  courts  tnaj'  egtabllsb  rules  of  erldeoce. 

18  WalL  659-661.  21  L.  96&,  DAVIS  r.  BILSLAND. 

Coorta. —  Territorial  le^slatnre  may  provide  for  Joinder  of  actloD 
of  aaamnpstt  for  woclc  and  labor,  with  chancer;  proceeding  to  fore- 
close equity  of  redemption,  p.  661. 

Cited  and  followed  In  Ely  v.  New  Mexico,  etc..  R.  R.,  129  U.  B. 
293,  32  L.  689.  9  S.  Ct  294,  holding  territorial  legislature  may  pro- 
Tide  for  Joinder  of  legal  and  equitable  claims  generally. 

Hechanlcs'  llena. —  Under  laws  of  Montana,  mecbanic,  haTlng 
filed  his  lien,  maj*  assign  It  to  another,  wbo  may  sue  thereon  in 
his  own  name,  p.  661. 

The  following  citing  cases  reaffirm  this  rule  in  sustaining  assign- 
ments of  mechanics'  liens:    Clarkison  v.  Louderback,  33  Fla.  671, 

19  So.  891,  Midland  Ry.  t.  Wilcox,  122  Ind.  93,  23  N.  E.  509.  Mer- 
chant T.  Ottumwa  Water-Power  Co.,  64  Iowa,  454,  6  N.  W.  711, 
Brown  v.  School  District,  ,48  Kan,  712,  29  Pac.  1071,  and  McDoanId 
V.  Kelly,  14  R.  I.  S38.  Principle  applied  In  Duncan  v.  Bawn,  104 
CaL  14,  87  Pac.  627,  Murphy  v.  Adame.  71  Me.  118.  36  Am.  Rep. 
802,  and  Kerr  t.  Moore,  54  Miss.  288,  all  boldlng  laborer's  lien  as- 
signable; Sibley  T.  Fine  Co.,  31  Minn.  202.  17  N.  W.  338,  niatain- 
ing  assignment  of  attorney's  lien;  The  Victorian  Number  Two,  26 
Or.  198,  46  Am.  St  Rep.  619,  41  Pac.  1101,  ruling  similarly  as  to 
boat  liens.    See  also  note  In  49  Am.  SL  Rep.  680. 

HMhanlcB'  liens. —  Under  Montana  laws,  mecbanlcB*  liens  have 
precedence  over  all  other  incumbrances  put  upon  property  after 
commencement  of  building,  p.  661. 

The  following  cases  apply  this  ruling  to  facts  essentially  aim- 
llar  tn  those  Involved  In  the  principal  case:  Taylor  t.  Bnrllngton, 
etc.,  Ry.,  4  Dill.  576,  F.  C.  13,783,  Walker  t.  Mississippi,  etc.,  Hy, 
29  Fed.  Gas.  40,  Apperson  v.  Farrell,  56  Ark.  643.  20  S.  W.  515,  Nell- 
son  7.  Iowa,  etc..  By.,  44  Iowa,  77,  Thomas  v.  Mowers,  27  Kan. 
268.  Kay  t.  Towsley,  113  Mich.  283,  71  N,  W.  491,  Merrlgiui  v. 
mngllsh,  e  Hont  126,  22  Pac.  458,  5  K  B.  A.  841,  Mnrray  v.  Swan- 
son,  18  Mont.  534,  635,  46  Pac.  441,  442,  Haxtun  Steam-Heater  Co. 
T.  Gordon,  2  N.  Dak.  252,  33  Am.  St.  Bep.  780,  60  N.  W.  709,  and 
Bassett  v.  Swarts,  17  R.  I.  218,  21  Atl.  353. 

HlscellaneouB. —  Erroneously  cited  In  O'Connor  v.  Current  River 
By.,  Ill  Mo.  193,  20  S.  W.  18,  and  Brown  v.  Chicago,  etc..  By.,  36 
Mo.  App.  461,  on  point  that  laborer's  lien  Is  personal,  and  not  as- 
■Ignable. 

18  WalL  662-063,  21  L.  807,  JONES  T.  UNITED  STATES. 

7o*t-«fflc«. —  Liability  of  sureties  on  postmaster's  bond  Is  not 
KfTected  by  fact  tbat  United  States,  knowing  of  tatter's  default,  al- 
lowed bim  to  remain  In  office,  p.  063. 
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Cited  and  relied  upon  as  follows:  Haw  y.  United  States,  05  IT. 
S.  318,  24  li.  480,  and  Mintum  v.  United  States,  106  U.  S.  444,  27 
Ij.  210,  1  S.  Ct  408,  holding  coUector's  sureties  liable,  although  neg- 
lect of  supervisors  rendered  default  possible;  Raymond  ▼.  United 
SUtes,  14  Blatchf.  52,  F.  C.  11,586,  holding  paymaster's  sureties  not 
discharged  by  indulgence  of  government;  United  States  t.  Potter, 
27  Fed.  Gas.  604,  holding  revenue  officer's  sureties  not  discharged 
by  failure  of  treasury  department  to  demand  accounting;  Stem  v. 
People,  102  IlL  550,  and  Board  of  Suprs.  v.  Otis,  62  N.  Y.  95,  both 
holding  coimty  treasurer's  sureties  not  discharged  by  failure  of 
supervisors  to  audit  accounts;  Home  Ins.  Co.  v.  Holway,  55  Iowa, 
578,  39  Am.  Rep.  185,  8  N.  W.  461,  and  Richmond,  etc.,  R.  R.  y. 
Kasey,  30  Gratt  230,  both  holding  suretiea  of  corporation  officer 
not  discharged  by  failure  of  directors  to  compel  rendition  of  regu- 
lar accounts;  Newark  y.  Stout,  52  N.  J.  L.  49,  18  Atl.  948,  holding 
failure  of  city  officers  to  demand  accounting  did  not  discharge  treas- 
urer's sureties;  McKecknie  v.  Ward,  58  N.  Y.  549,  17  Am.  Rep.  286, 
holding  surety  not  discharged  by  mere  forbearance  of  creditor  to 
sue;  and  principle  applied  in  United  States  y.  Barnes,  24  Blatchf. 
472,  31  Fed.  709,  holding  laches  not  imputable  to  government; 
Woodruff  y.  Berry,  40  Ark.  260,  holding  State  is  not  responsible 
for  wrongful  acts  of  officers.  Cited,  arguendo,  in  German  Bank 
v.  United  States,  148  U.  S.  580,  37  L.  569,  13  S.  Ct  705,  United 
SUtes  v.  De  Yisser,  10  Fed.  648,  and  Saint  y.  Wheeler,  etc.,  Mfg. 
Co.,  95  Ala.  375,  36  Am.  St  Rep.  216,  10  So.  542.  See  also  note  in 
5  Am.  Dec.  279,  280. 

18  Wall.  664-670,  21  L.  850,  SHREWSBURY  y.  UNITED  STATES. 

Army  and  navy. —  Contracts  for  transportation  of  supplies  for 
quartermaster's  and  commissary  departments  construed  and  har- 
monized, pp.  667-670. 

No  citations. 

W  WalL  670-674.  21  L.  852,  HICKS  y.  KBLSBY. 

Patents. —  Use  of  one  material  instead  of  another  in  constructing 
&  known  machine  is  not  an  inyention,  p.  678. 

"^e  following  cases  hold  yold,  patents  for  yarious  Improyements 
^nvoiTing  mainly  change  in  composition:  Reckendorfer  y.  Faber, 
^  ^.  8.  354,  23  L.  722,  improvement  in  lead  pencils;  Dunbar  y, 
^Jyera,  94  U.  S.  198,  24  L.  39,  in  saw  carriers;  Heald  y.  Rice,  104  U. 
^•755, 26  L.  916,  in  steam  boilers;  Pennsylvania  R.  R.  v.  Locomotive, 
^'t^  Truck  Co.,  110  U.  S.  494,  495,  28  L.  223,  224,  4  S.  Ct  222,  223, 
^^  railroad  trucks;  Brown  v.  District  of  Columbia,  130  U.  S.  190, 
^  L.  868,  9  8.  Ct  441,  in  paving  blocks;  Florshelm  v.  Schilling,  137 
^'  8.  76,  34  L.  579,  11  S.  Ct  24,  affirming  S.  C,  26  Fed.  260,  in 
<*r8eU;  Milligan,  etc..  Glue  Co.  y.  Upton,  4  Cliff.  251,  F.  0.  9,607, 
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reduction  of  flake  glue  to  small  particles;  Dalton  v.  Nelson,  13 
BUtcbf.  3S&,  F.  C.  3,549.  In  steam  gauges;  Alcott  t.  Toung,  IS 
Blatchf.  138.  F.  G.  149,  In  kin dllng- wood;  New  York  Bnng,  etc.,  Co. 
T.  Doelger,  23  Blatcbf.  171,  23  Fed.  IM,  In  bungs;  J.  L.  Mott  Iron 
Works  V.  CasBldy.  24  Blatchf.  290.  81  Fed.  48,  in  slop-aaTes;  Na- 
tional, etc.,  Kooflng  Co.  v.  Garwood,  35  Fed.  660.  In  metallic 
Bblngles;  Vulcanized  Fiber  Co.  t.  Taylor,  49  Fed.  746,  In  chair  seats; 
Kllbonme  t.  Bingbam.  60  Fed.  703.  6  TJ.  8.  App.  65,  affirming  8.  C, 
47  Fed.  58,  In  wrongbt  Inetal  sinks;  Klein  t.  Seattle,  77  Fed.  205, 
44  U.  S.  App.  741,  In  Insulator  pins;  Brunswlck-Balke,  etc.,  Co.  t. 
Fbelan,  etc,  Co.,  79  Fed.  87.  61  U.  S.  App.  16.  patent  for  pool-baD 
frame;  also  In  Union  Gas-Englne  Go.  v.  Doak,  88  Fed.  BO,  boldlng 
application  of  known  dcTlce  to  ditTerent  object  la  not  InTenUon. 
Cited  in  discussion  obiter  in  Bnmford.  etc..  Works  t.  Hecker.  20 
Fed.  Cos.  1346.  Cited  erroneously  In  United  States  Stamping  Co. 
y.  King.  17  Blatchf.  64.  7  Fed.  838,  as  sustaining  right  to  patent 
Improrement  In  cuspidors. 

Dlstlngulsbed  In  Potts  t.  Creager,  155  U.  S.  608,  39  Ih  279,  IS 
S.  Ct  199.  reversing  S.  O.,  44  Fed.  683,  and  holding  Improvement  In 
macblne  for  disintegrating  clay  InTolved  lUTentlon;  Smith  t.  Good* 
year  Dental,  etc..  Co.,  93  U.  S.  496,  23  L.  9^,  and  Goodyear  Dental, 
etc.,  Co.  V.  Willis,  1  Fllpp.  400,  F.  C.  6,603,  wbere  Improvement  Id 
dental  appliance  produced  result  desired,  but  not  attained  In  orig- 
inal Invention;  Simmons  v.  Blacklnton,  22  Fed.  Cas.  166.  where 
Improvement  in  cbaln-Ilnks  possessed  advantage  not  attainable  in 
original  invention;  Celluloid  Mfg.  Co.  v.  Frederick  Crane,  etc.,  Co., 
86  Fed.  Ill,  holding  Improvement  In  manufacture  of  pyrozylln 
by  use  of  new  solvents,  patentabla. 


XIX  WAIXAOE. 

19  Wan.  1-12,  22  L.  90,  BARINGS  y.  DEBNEY. 
Buks  and  banking.^  Insolyent  bank,  of  which  State  is  sole 

itockholder,  cannot  object  to  any  disposition  of  Its  assets  prescribed 
l^  legislature;  creditors  alone  can  question  yalldlty  of  act,  p.  8. 

Banks  and  banking.— Iiegislatlye  act  appropriating  assets  of 
Insolyent  State  bank  to  satisfy  certain  debts  of  bank,  makes  bank 
a  trustee,  and  Invests  assenting  beneficiaries  with  contractual  right 
tbat  trust  shall  be  performed,  p.  9. 

Applied  In  McKee  v.  Lamon,  159  IT.  S.  822,  40  L.  107,  10  S.  Gt 
13,  to  broad  proposition  that  money  received  for  delivery  to  another 
is  charged  with  enforceable  trust  in  his  favor. 

Constitational  law. —  Act  of  legislature  appropriating  assets  of 
insolvent  State  bank  to  pay  State's  debts  is  invalid  as  impairing 
obligation  of  contracts  with  bank's  own  creditors,  pp.  11,  12. 

Cited  in  Lamb  v.  Pannell,  28  W.  Va.  007,  assets  of  Insolvent  bank 
trust  fund  for  its  creditors;  Pyles  v.  Furniture  Co.,  30  W.  Va.  130, 
2  8.  B.  917,  approves,  but  holds  Insolvent  corporation  may  prefer 
creditors.  See  note,  67  Am.  St  Rep.  79,  on  withdrawing  corpora- 
tion's assets. 

19  Wan.  12^-13,  22  K  40,  HODGES  v.  VAUGHAN. 

Appeal  and  error.— Where  sole  defect  in  transcript  is  lack  of 
clerk's  certificate  that  it  contains  complete  record,  certiorari  is  not 
proper  remedy,  but  leave  will  be  granted  to  withdraw  transcript 
and  apply  to  clerk  below  for  necessary  certificate,  p.  18. 

Approved  in  Meyer  v.  Mansur,  etc.,  Co.,  86  Fed.  870,  62  TJ.  S. 
App.  478,  motion  to  dismiss  granted  when  certificate  shows  papers 
are  true  copies,  but  not  that  record  complete;  Nashua,  etc.,  E, 
B.  V.  Boston,  etc.,  B.  E.,  01  Fed.  241,  21  U.  S.  App.  60,  motion  to 
dismiss  denied,  certificate  shows  certain  parts  of  record  omitted 
on  request,  but  not  shown  to  be  materiaL 

19  Wan.  18-17,  22  L.  144,  STOWB  v.  UNITED  STATES. 

BstoppeL—  One  who  suffers  action  to  be  brought,  co-operates  in 
its  prosecution,  and  allows  settlement  to  be  made  on  basis  of  truth 
of  statements  in  petition,  cannot  later  deny  their  truth,  because 
his  interest  in  subject-matter  is  left  unprotected  by  settlement, 

p.ie. 
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Approved  In  Brigham  Young  Trust  Co.  v.  Wagener,  13  Utah,  241, 
44  Pac.  1031,  one  who  by  silence,  word  or  deed  injuriously  mis- 
leads another  may  not  contradict  original  representations. 

Principal  and  agent. —  Agent  having  brought  suit  under  de- 
fective power  of  attorney,  but  the  principal  having  recognized  his 
authority,  a  settlement  made  with  such  agent  held  to  preclude  prin- 
cipal from  subsequent  amended  proceedings,  p.  17. 

19  WaU.  17-20,  22  L.  46,  SALOMON  v.  UNITBD  STATES. 

United  States. —  Act  of  1802,  requiring  contracts  for  military 
supplies  to  be  in  writing,  is  not  infringed  by  ofDcer  in  charge  ac- 
cepting delivery  of  supplies  after  day  stipulated  in  written  contract; 
nor  is  verbal  agreement  to  extend  time  of  performance  invalid, 
pp.  19,  20. 

United  Statee. —  Though  act  of  1802  requires  contracts  for  mili- 
tary supplies  to  be  in  writing,  contract  to  pay  value  of  produce 
received  and  receipted  for  by  quartermaster  in  authority  will  be 
implied  when  government  uses  iMirt  and  suffers  remainder  to  spoil; 
in  absence  of  testimony,  value  is  presumed  to  be  that  fixed  in 
quartermaster's  voucher,  p.  20. 

Doctrine  extended  to  hold  municipalities  liable  for  services  ren- 
dered of  which  cori)oration  has  availed  itself,  in;  Ellsworth  v.  Bos- 
siter,  46  Kan.  242,  26  Pac.  675,  Beers  v.  Dalles  City,  16  Or.  342,  18 
Pac.  840,  and  Cincinnati  v.  Cameron,  33  Ohio  St  371.  Cited  in 
Swigett  V.  United  States,  78  Fed.  460,  to  point  that  United  States 
can  be  sued  on  implied  contract;  and  arguendo  in  Railroad  Co.  t. 
United  States,  101  U.  S.  549,  25  L.  1070,  and  Bond  v.  United  States, 
42  Fed.  781. 

Distinguished  in  Coleman  v.  United  States,  152  U.  S.  99,  38  K 
369,  14  S.  Ct  474,  promise  to  pay  implied  only  when  payment  may 
reasonably  be  expected;  Camp  v.  United  States,  113  U.  S.  654,  28 
L.  1083,  5  S.  Ct  689,  contract  will  not  be  implied  to  pay  one  who 
has  not  title  to  goods. 

19  Wall.  20-32,  22  L.  49,  MCCARTHY  v.  MANN. 

Public  lands  —  I>eeds. —  Defective  entry  of  public  land  by  A., 
having  been  cured  by  act  of  Congress,  and  A.*s  title  having  pre- 
viously passed  by  successive  deeds  through  B.  and  C.  to  D.,  the 
last  being  merely  quitclaim  deed,  the  curative  statute  enacted  that 
A.'s  couflrmed  title  should  inure  to  his  grantees;  held,  D.  and  not 
C.  took  the  title,  notwithstanding  C.'s  mere  quitclaim  deed,  p.  82. 

Approved  in  Dunn  v.  Bamum,  51  Fed.  358,  10  U.  S.  App.  86, 
where  same  act  under  consideration  as  in  principal  case;  German 
Ins.  Co.  V.  Hayden,  21  Colo.  137.  52  Am.  St  Rep.  211,  40  Pac.  456, 
to  point  of  authority  of  commissioners  to  set  aside  land  entry; 
Dunn  V.  Bamum.  51  Fed.  361,  10  U.  S.  App.  86,  to  point  that  grantee 
under  quitclaim  deed  is  not  a  bona  fide  purchaser  without  notice. 
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1»  Wan.  »-37,  22  L.  96,  ZANTZINGERS  T.  GUNTON. 

Banks  and  banking. —  Statutory  prohibition  against  bank  or 
trustees  thereof  holding  title  to  real  estate,  not  infringed  bj  indi- 
Tldua2  member  of  board  of  bank  trustees  taking  title  in  trust  to  sell 
and  turn  proceeds  over  to  bank  trustees,  p.  87. 

Not  dted. 

19  WalL  37-41.  22  L.  62,  BULKLBY  v.  UNITED  STATES. 

Contracts. —  Notice  of  intention  of  goyemment  to  present  sup- 
plies for  transportation  on  certain  day,  given  under  terms  of  geo- 
eral  contract  for  government  transport,  does  not,  though  assented 
to,  constitute  an  agreement  so  to  do;  and  on  failure  to  require 
transportation,  action  for  damages  in  amouut  of  profits  possible 
to  have  been  earned,  cannot  be  maintained,  p.  40. 

Approved  in  Cincinnati  Gas  Go.  v.  Western,  etc.,  Co.,  152  U.  S. 
206,  38  K  413,  14  S.  Ct  525,  and  Howard  v.  StiUwell,  etc.,  Co.,  139 
U.  S.  206,  35  L.  150,  11  S.  Ct  503,  to  general  rule  that  anticipated 
profits  not  recoverable  as  damages  for  breach  of  contract 

Damages. —  Government  transport  contractor  erroneously  noti- 
fied by  government  to  be  ready  for  certain  transport  work  on  cer- 
tain day,  held  entitled  to  reimbursement  for  loss  of  time,  trouble 
and  expense  In  preparing  for  it,  pp.  40-41. 

Followed  in  Parish  v.  United  States,  100  17.  S.  507,  25  L.  766, 
analogous  case,  where  order  acted  upoh  by  contractor  was  with- 
drawn; United  States  v.  Behan,  110  U.  S.  343,  28  L.  170,  4  S.  Ct.  83. 
as  role  of  damages  when,  without  contractor's  fault,  other  party 
ends  contract  before  completion. 

19  WalL  41-58,  22  L.  52,  THE  WENONA. 

Collision. —  Bules  of  navigation  are  obligatory  upon  vessels  ap- 
proaching, from  time  necessity  for  precaution  begins,  and  while 
means  and  opportunity  to  avoid  danger  remain,  p.  52. 

Followed  in  The  Breakwater,  155  U.  S.  261.  39  L.  143,  15  S.  Ct 
102,  and  The  Chatham,  52  Fed.  399,  8  U.  S.  App.  104. 

Collision.— Errors  committed  at  moment  of  collision  are  to  be 
less  strictly  regarded  than  those  which  may  have  superinduced 
them,  committed  when  vessels  further  apart,  p.  54. 

Appeal  and  error. —  In  absence  of  reason  upon  record  for  im- 
pntlng  wlUful  falsehood  to  witnesses,  their  direct  testimony  will 
stand  as  against  circumstantial  Inferences  to  the  contrary,  p.  58. 

Approved  in  Wolf  v.  Schooner  Bertie  Calkins,  2  Fed.  804. 

19  WalL  68-62,  22  L.  70,  KNOWLES  v.  GASLIGHT,  ETC.,  CO. 

Court  of  general  Jurisdiction  will  be  presumed  to  have  had  juris- 
diction of  cause  until  contrary  appears,  p.  61. 
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Approved  in  Hanley  v.  Donoghne,  116  U.  S.  5.  29  L.  537.  6  S.  Ct 
244,  Tellman  v.  Baltimore,  etc.,  Ry.  Co.,  45  Fed.  157,  Horton  v. 
Monroe,  98  Mich.  198,  57  N.  W.  110,  Fisher  v.  March,  26  Gratt  778, 
Gilchrist  v.  West  Virginia  Oil,  etc.,  Co.,  21  W.  Va.  118,  45  Am.  Rep. 
657,  and  Bowyer  v.  Knapp,  15  W.  Va.  290. 

Judgments. —  In  action  on  default  Judgment  in  another  State 
against  non-resident  defendant,  held  error  to  refuse  proof,  in  con- 
tradiction of  record,  that  defendant  had  never  been  personally 
served  with  process,  pp.  61-62. 

Approved  and  followed  as  in  harmony  with  constitutional  obliga- 
tion upon  one  State  to  give  credit  to  Judgments  of  another,  in  Vilas 
V.  Plattsburgh,  etc.,  R.  R.,  123  N.  Y.  455,  20  Am.  St.  Rep.  777,  25 
N.  E.  945,  9  L.  R.  A.  849,  and  n.,  Holmes  y.  Oregon,  etc.,  Ry.  Co., 
7  Sawy.  401,  9  Fed.  245,  Hill  v.  MendenhaU,  21  Wall.  454,  22  L. 
616.  Downs  v.  Allen,  23  Blatchf.  60,  22  Fed.  808,  Adams  v.  Terrell, 
4  Woods,  341,  4  Fed.  800,  Citizens'  Bank  v.  Brooks,  23  Blatchf.  138, 
23  Fed.  22,  Litowich  v.  Litowich,  19  Kan.  455,  27  Am.  Rep.  148, 
Martin  v.  Gray,  19  Kan.  461,  463,  27  Am.  Rep.  151,  152,  Fisher  v. 
March,  26  Gratt  778,  Gregory  v.  Gregory,  76  Me.  539,  Sewall  v. 
Sewall,  122  Mass.  161»  23  Am.  Rep.  304,  Sears  v.  Dacey,  122  Mass. 
389,  Oilman  v.  Oilman,  126  Mass.  28,  30  Am.  Rep.  647,  Reed  v. 
Reed,  52  Mich.  121,  50  Am.  Rep.  250,  17  N.  W.  722,  Van  Fossen  v. 
State,  87  Ohio  St  320,  41  Am:  Rep.  508,  Guthrie  v.  Lowry,  84  Pa. 
St  537,  Price  v.  Schceffer,  161  Pa.  St  534,  535,  29  Atl.  279,  25  L. 
R.  A.  700,  Crumlish  v.  Central  Imp.  Co.,  38  W.  Va.  398,  45  Am.  St 
Rep.  878,  18  S.  B.  459,  23  L.  R.  A.  131,  and  n.,  Mitchell,  etc.,  Co. 
V.  Ferris  &  Co.,  5  Houst  41,  and  Hall  v.  Lanning,  91  U.  S.  169,  23 
L.  274.  Cited  and  relied  upon  also  in  Hart  v.  Samson,  110  U.  S. 
156,  28  L.  103,  8  S.  Ct  589,  where  United  States  court  in  State 
where  Judgment  rendered,  allowed  non-resident  to  show  court  had 
not  Jurisdiction;  Hauswirth  v.  Sullivan,  6  Mont  207,  212,  9  Pac. 
800,  .804,  no  laches  of  defendant  can  give  life  to  Judgment  dead 
at  its  birth;  Martin  v.  Gray,  19  Kan.  469,  27  Am.  Rep.  158,  Judg- 
ment attacked  in  court  of  State  where  rendered;  Wood  v.  Wood, 
78  Ky.  627,  foreign  Judgment  void,  on  showing  service  procured  by 
fraudulently  inducing  non-resident  into  State;  Kilboum  v.  Thomp«' 
son,  103  tJ.  S.  198,  26  L.  389,  Jurisdiction  of  house  of  representa- 
tives to  Issue  warrant  of  imprisonment  for  contempt  denied; 
Thomas  v.  Morrisett,  76  Ga.  397.  when  decedent's  domicile  not 
within  Jurisdiction  of  court  probate  Judgment  may  be  attacked; 
Hall  V.  Lanning,  91  U.  S.  165,  23  L.  273,  non-resident  partner  not 
bound  by  Judgment  after  dissolution  of  firm  on  unauthorized  ap- 
pearance; Isett  V.  Stuart  ^  111.  410,  22  Am.  Rep.  198,  adjudication 
of  firm  bankruptcy  not  binding  on  non-resident  partner  served 
outside  Jurisdiction;  Bowler  v.  Huston,  30  Gratt.  276.  32  Am.  Rep. 
678,  and  Graham  v.  Spencer.  14  Fed.  605.  Joint  Judgment  against 
tw0|  nullity  as  to  one  not  served  within  Jurisdiction;  Ooldey   y. 
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Morning  News,  156  U.  S.  521.  39  L.  518,  15  S.  Ct  560,  service  on 
president  temporarily  within  Jurisdiction  not  recognized  outside 
thereof,  as  constmctlve  service  on  foreign  corporation;  Rose  v. 
Northwest.,  etc.,  Ins.  Co.,  67  Fed.  440,  service  shown  to  have  been 
accepted  by  nnanthorized  agent;  in  First  Nat  Bank  v.  Cunningham, 
48  Fed.  614,  Hatch  v.  Ferguson,  67  Fed.  971,  and  Vilas  v.  Platts- 
bnrgh,  etc.,  R.  R.  Co.,  123  N.  T.  465,  20  Am.  St  Rep.  777,  25  N.  E. 
945,  9  Ii.  B.  A.  849,  and  n.,  held,  may  prove  appearance  entered  by 
nnanthorized  attorney.  Approved,  arguendo,  in  dissenting  opinion, 
Elsasser  t.  Haines,  52  N.  J.  L.  25,  18  Atl.  1101;  approvedlin  Faber 
T.  Hovey,  117  Mass.  108, 19  Am.  Rep.  399,  Slpes  v.  Whitney,  30  Ohio 
St  74,  Benaud  v.  Abbott,  116  U.  S.  287.  29  L.  632,  6  S.  Ot  1198, 
Marr  v.  Wetzel,  3  Colo.  5,  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  148, 
and  Griggs  v.  Becker,  87  Wis.  317,  58  N.  W.  398.  Cited  in  valuable 
note,  2  Am.  Dec.  44,  as  leading  authority  on  effect  of  Judgment 
from  other  States.  Cited  in  note,  75  Am.  Dec  149,  on  point  of 
appearance  by  unauthorized  attorney. 

Distinguished  in  Moch  v.  Virginia,  etc.,  Ins.  Co.,  4  Hughes,  119, 
10  Fed.  706,  where  question  of  Jurisdiction  submitted  to  court  par- 
ties concluded  by  determination  in  all  courts  except  appellate; 
Beinach  v.  Atlantic,  etc.,  Ry.  Co.,  58  Fed.  43,  holding  "  quasi-Juris- 
dictional "  facts  binding  in  collateral  proceedings;  Kansas,  etc.,  Ry. 
Co.  V.  Morgan,  76  Fed.  438,  47  U.  S.  App.  1,  cannot  be  shown  that 
subject-matter  in  record  not  that  which  was  adjudicated;  Sammis 
V.  Wightman,  31  Fla.  25,  12  So.  530,  collateral  attack  not  allowed 
on  merits  of  controversy  determined;  in  Hill  v.  Mendenhall,  21  Wall. 
455,  22  L.  616»  and  Hunt  v.  Woodward,  12  Fed.  Cas.  950,  held 
matters  of  record  must  be  contradicted  by  formal  allegations  of 
pleadings  and  disproved  by  preponderance  of  evidence;  Foshier  v. 
Narver,  24  Or.  443,  41  Am.  St  Rep.  876,  34  Pac.  22,  eervice  of  process 
on  party  by  wrong  name  sufficient  to  give  Jurisdiction;  Michels  v. 
Stork,  62  Mich.  264,  17  N.  W.  835,  officer's  return  of  service  of 
process  conclusive  In  trilateral  proceeding  upon  parties  to  original 
suit 

19  Wall  62-65,  22  L.  97,  RAILROAD  CO.  v.  CHURCH. 

Courts. —  Supreme  Court's  appellate  Jurisdiction  over  District  of 
Columbia  Supreme  Court  stated,  p.  63. 

FoUowed  in  Ormsby  v.  Webb,  134  U.  S.  61,  33  L.  811,  10  B.  Ct 
483. 

19  WalL  65-70,  22  L.  47,  COOPER  v.  OMOHUNDRO. 

Appeal  and  error. —  Ruling  of  Circuit  Court  on  motion  for  new 
trial  cannot  be  reviewed  upon  writ  of  error  or  otherwise,  p.  69. 

Appeal  and  error. —  Refusal  of  motion  in  arrest  made  after 
entry  of  Judgment,  in  case  where  finding  of  Circuit  Court  is  general, 
cannot  be  reviewed  as  a  ruling  made  in  progress  of  trial,  under  act 
of  1865|  respecting  trials  of  fact  by  Circuit  Court,  p.  69. 
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App«ftl  and  error.—  TVhere  Jury  te  waived,  and  finding  of  Cir- 
cuit Court  l8  general,  notblng  Is  opeu  to  review  under  writ  of  error 
except  ruUngB  of  court  in  progresB  of  trial,  In  wtalcb  nettlier  tbe 
general  finding,  nor  the  conclusions  of  the  court  embodied  therein, 
la  Included,  p,  69. 

Followed  In  Inaurance  Co.  v.  Sea.  21  Wall.  161,  22  L.  512,  bill 
of  exceptions  most  present,  distinctly  and  apeclhcally,  niUnga  ob- 
jected to:  JeflBup  V.  United  States,  106.  U.  S.  150.  27  L.  86.  1  8.  Ct 
77,  facts  found  not  open  to  review,  only  errors  of  law  arising  on 
trial  or  apparent  on  face  of  pleadings;  Martlnton  v.  Fairbanks.  112 
U.  S.  673.  28  L.  803,  3  S.  Ct  322,  Boardman  v.  Toffey,  117  U.  S. 
272,  29  U  808.  6  S.  Ct  734,  Lebnen  v.  Dickson,  148  U.  8.  73,  37  L. 
374,  13  B.  Ct  482.  and  Burden  t.  Bumham,  5B  Fed.  754.  IB  U.  8. 
App.  448,  general  finding  by  court  haa  same  effect  as  verdict  of 
jury;  Walker  v.  Miller,  59  Fed.  870.  19  U.  S.  App.  403,  review  lim- 
ited to  queatton  whether  Judgment  supported  by  pleadings  and 
finding;  Mercantile  Trust  Co.  v.  Wood,  60  Fed.  348,  19  U.  S.  App. 
567,  and  Adklna  v.  Sloane,  61  Fed.  792,  19  U.  8.  App.  661.  sufficiency 
of  evidence  to  support  general  finding  not  open  to  review;  National 
Bank,  etc.  v.  First  National  Bank.  61  Fed.  810.  27  U.  S.  App.  88, 
Tabor  v.  Commercial,  etc..  Bank,  62  Fed.  388,  27  U.  S.  App.  Ill, 
Kentucky,  etc.,  Ins.  Co.  v.  Hamilton,  63  Fed.  97,  22  U.  S.  App.  386. 
and  Cidzena'  Bank  v.  Farwell,  63  Fed.  120.  27  D.  S.  App.  268, 
question  whether  finding  supported  by  evidence,  only  raised  by  re- 
quest that  upon  undisputed  facts  finding  be  otherwise;  Searcy  Co. 
v.  Thompson,  66  Fed.  93.  94,  S5,  27  U.  S.  App.  716,  and  dissenting 
opinion.  99.  100,  27  U.  S.  App.  715;  Key  West  v.  Baer,  66  Fed.  443. 
30  U.  S.  App.  140,  Rhodes  v.  U.  8.  Nat  Bank,  66  Fed.  615,  24  U.  S. 
App.  607,  34  L.  R.  A.  744.  0'Har»  v.  Mobile,  etc.,  E.  Co.,  76  Fed. 
720,  40  D.  8.  App.  471,  and  Inaurance  Co.  t.  Boon,  «»  V.  S.  13a  24 
L.  401,  general  finding  concludes  parties  unless  rulingB  of  cotirt 
during  trial  properly  ezcepted  to;  Packer  v.  Whlttler.  91  Fed.  513. 
(!3  U.  8.  App.  40.  Dlatllling.  etc.,  Co.  v.  Gottschalk  Co.,  66  Fed.  610. 
24  U.  S.  App.  638.  Approved,  arguendo.  In  Grovea  v.  Sentell,  69 
Fed.  225,  30  U.  8.  App.  332. 

19  Wall.  70-72,  22  I^  63.  CREWS  v.  BREWER. 

Appeal  and  error.— Where  Jury  haa  been  waived,  unless  an  au- 
thorized statement  of  facts  as  found  by  Circuit  Court  not  a  mere  re- 
port of  evidence  taken,  appears  upon  the  record,  questions  of  law 
arising  out  of  these  facts  cannot  he  re-examined  on  writ  of  error, 
p.  72. 

Followed  In  Miller  v.  Houston,  etc,  Ry.  Co.,  55  Fed.  370,  13  U. 
8.  App.  67,  bill  of  exceptions,  professing  to  detail  all  evidence  re- 
ceived, fs  not  special  finding  of  facta;  Kentucky,  etc.,  Ins.  Co.  v, 
Hamilton.  63  Fed.  97,  22  U.  S.  App.  388,  recital  in  Judgment  entry 
that  court  delivered  opinion  finding  all  Isaoes  In  plaintlir«  favor 
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does  not  make  opinion  part  of  record  or  special  finding  of  facts; 
Dlstming,  etc..  Co.  v.  Gottschalk  Co.,  66  Fed.  610,  24  U.  S.  App.  638. 
refotal  to  adopt  certain  conclusions  of  law  not  properly  a  ruling 
in  progress  of  trial;  Packer  v.  Whittler,  91  Fed.  513,  63  U.  S.  App. 
40,  Insurance  Co.  v.  Sea,  21  Wall.  161,  22  L.  612,  and  Insurance 
Co.  V.  Boon,  95  U.  8.  138,  24  L.  401. 

19  Wall.  73-75,  22  L.  64,  THE  LTJCILLB. 

-AxhiLiralty. —  Appeal  in  admiralty  vacates  decree  from  which 
taken,  and  contemplates  a  new  trial,  with  other  testimony  and 
pleadings  if  desired,  in  which  Judgment  below  is  regarded  as  though 
never  rendered,  and  an  entirely  new  decree  is  made  and  enforced 
by  appellate  court,  p.  74. 

Affirmed  and  applied  in  The  Charles  Morgan,  115  17.  S.  75,  29 
L.  318,  5  S.  Ct  1175,  allowing  amendments  to  libel  after  appeal; 
The  Thomas  Fletcher,  24  Fed.  482,  admiralty  cases  go  up  on  appeal, 
not  on  error;  Irrlne  t.  The  Hesper,  122  U.  S.  267,  30  L.  1178,  7  8. 
Ct  1182,  The  Louisville  v.  HaUiday,  164  U.  8.  657,  25  L.  771,  14  8. 
Ct  1191,  The  Blenheim,  18  Fed.  48,  and  Nelson  v.  White,  83  Fed. 
217,  48  U.  8.  App.  660,  cannot  on  appeal  be  tried  on  merits  without 
opportunity  to  consider  testimony;  The  Philadelphian,  60  Fed.  425, 
426,  21  U.  8.  App.  90,  and  The  LiUie,  42  Fed.  180. 

Distinguished  in  The  Beecher  Dene,  65  Fed.  527,  13  U.  8.  App. 
211,  from  practice  in  Circuit  Court  of  Appeals  and  8upreme  Court; 
Bralthwaite  v.  Jordan,  6  N.  Dak.  252,  256,  65  N.  W.  720,  722,  ap- 
peal without  ifndertaking  did  not  prevent  enforcement  of  decree 
in  admiralty,  for  which  purpose  considered  as  subsisting.  Limited 
in  Levy  v.  The  Thomas  Melville,  37  Fed.  272,  when  appellate  court 
doubtful  of  truth  of  testimony  may  be  influenced  by  effect  of  pres- 
ence of  witness  on  trial  court 

Appeal  and  error. —  Circuit  Court  decree  merely  affirming  Dis- 
trict Court,  but  without  computing  or  stating  the  amount,  is  de- 
fective and  improper,  and  hence  not  a  final  appealable  decree,  pp. 
74,76. 

Extended  in  Morehead  y.  International  R.  R.  Co.,  46  Tex.  182, 
setting  aside  verdict  makes  new  trial  necessary,'  as  no  final  Judg- 
ment from  which  to  appeal. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  Dak.  252,  256,  65 
N.  W.  720,  722,  where,  though  decree  below  "affirmed,"  yet  final 
decree  complete  without  reference  to  records  of  other  court 

Ifi  WalL  75-80,  22  L.  98,  THE  FALCON. 

Collision. —  Duty  of  steamer  approaching  schooner  to  see  her  as 
soon  as  can  be  seen,  to  watch  progress  and  direction,  take  account 
of  all  circumstances  of  situation,  and  guard  against  peril  to  either 
vessel  by  keeping  out  of  the  way,  p.  77. 
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Followed  In  The  Robert  Holland,  59  Fed.  201,  steamer  with  nn- 
wleldl7  tow  held  to  rule  of  care  required  of  aingrle  ateamer;  The 
Chatham,  62  Fed.  399,  8  V.  B.  App.  101,  steamer  must  give  sailing 
vessel  "  wide  birth; "  The  J.  W.  Everman,  2  Hughes,  19,  F.  C.  7,531, 
and  The  Iron  Chief,  63  Fed.  291,  22  U.  8.  App.  473. 

Collision. —  If,  In  the  danger  of  moment  of  collision.  Improper 
order  be  ^ven  or  act  done,  the  law  regards  It  error,  not  fanlt,  and 
holds  vessel  originally  canslng  peril  liable  as  If  it  had  not  occurred, 
p.  78. 

Followed  In  The  Oolden  Orove,  13  Fed.  ess.  The  E.  A.  Packer. 
49  Fed.  99,  The  E.  Lnckenbach,  93  Fed.  843,  The  Chatham,  52  Fed. 
399,  8  U.  B.  App.  104,  error  committed  when  seamen  of  ordlnarr 
skill  and  courage  believe  collision  Inevitable,  not  fault;  Fair  ▼. 
Steamship  Famley,  1  Fed.  637. 

Collision. —  Where  vessel  la  sunk  at  sea  and  pleadings  admit  a 
total  loss,  rule  of  damages  Is  full  value  of  vessel;  this  Is  not  mit- 
igated by  proof  that  veaael  had  been  raised  and  repaired,  but  on 
decree  rendered,  title  of  llbellants  passes  to  owners  of  offending 
vessel,  pp.  79-80. 

Followed  In  The  Leiand,  19  Fed.  781.  claim  for  loss  of  freight 
not  allowed;  The  Havllah.  50  Fed.  334,  1  V.  S.  App.  138,  allowing 
value  of  ship,  cargo,  freight,  personal  effects,  with  Interest  from 
probable  termination  of  voyage.  Approved,  arguendo,  in  Fettle 
V.  Boston  Tow-Boat  Co..  49  Fed.  467,  1  U.  S.  App.  57,  holding  duty 
to  raise  and  repair  If  reasonable  probability  that  loss  may  be  mit- 
igated; The  Mary  Bvellne,  14  Blatchf.  499.  F.  C.  9,213,  expense  of 
raising  vessel,  less  value  when  raised.  Is  proper  charge  on  dam- 
ages for  total  loss. 

Distinguished  In  The  Thomas  P.  Way,  28  Fed.  626,  as  stating  rule 
of  damages,  having  no  reference  to  vesselB  sunk  In  shallow  water. 

19  Wall.  81-83.  22  L.  100,  MOIIGAN'S  EXECUTOR  v.  GAT. 

Courts. —  Under  Judiciary  act.  In  action  on  Inland  bill  in  Circuit 
Court  by  assignee  against  maker  or  acceptor,  diverse  citlsenBliip, 
both  of  parties  to  suit  and  of  original  payee  and  indorser,  must 
aSlrmatlvely  appear,  otherwise  cause  will  be  sent  back  by  appel- 
late court  for  amendment  of  pleadings,  pp.  82-83. 

Followed  in  United  States  Nat  Bank  v.  M'NaIr,  66  Fed.  327, 
Holmes  V.  Goldsmith,  147  U.  S.  157,  and  Parker  v.  Ormsby,  141  U.  S. 
85,  35  L.  650,  11  S.  Ct  813,  by  failing  to  raise  question  of  allegations 
as  to  citizenship  in  Circuit  Court,  right  not  waived  In  United  States 
Supreme  Court;  extended  In  Hampton  v.  Truckee  Canal  Co.,  9  Sawy. 
383,  880,  19  Fed.  3,  4,  in  suit  by  assignee  of  mechanic's  lien  must  ap- 
pear coott  had  Jurisdiction  In  action  by  original  claimant;  Cameron 
T.  Hodges,  127  U.  S.  325,  32  L.  134,  8  S.  Ct  1166.  defect  in  allegations 
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of  citizenship  in  suit  removed  from  State  court  to  Circuit  Court  be- 
cause of  citizenship,  cannot  be  cured  by  afBdavits  in  United  States 
Supreme  Court;  Chafee  v.  Postal  Telegraph  Co.,  85  S.  C.  881, 14  S.  E. 
766»  allowing  amendment  to  pleadings;  Johnson  y.  Christian,  125 
U.  S.  644,  31  L.  820,  8  S.  Ct  990,  record  cannot  be  amended  in 
United  States  Supreme  Court,  but  when  case  sent  back  court  be- 
low may  in  discretion  allow  it;  Continental  Ins.  Co.  y.  Rhoads,  119 
U.  S.  240,  30  L.  881,  7  S.  Ct  193,  and  Robertson  y.  Cease,  97  U.  8. 
650,  24  L.  1059,  no  objection  made  to  Jurisdiction  l)elow  for  not 
ayerrlng  citizenship  on  reyiewing  Judgment,  court  will  allow  amend- 
ment of  declaration;  Brigel  y.  Tug  River,  etc.,  Co.,  73  Fed.  18, 
amendments  to  allegations  relate  back  to  commencement  of  suit, 
whether  original  declaration  showed  jurisdiction  in  court  or  not 

Distingnlshed  in  Jones  v.  Shapera,  57  Fed.  462,  18  IT.  S.  App. 
481,  where  holder  of  note  payable  to  bearer  held  within  origins  I 
contract,  not  assignee;  Holmes  v.  Goldsmith,  147  U.  S.  157,  37  L. 
121,  13  &  Ct  290,  affirming  13  Sawy.  527,  36  Fed.  486,  1  L.  R.  A. 
818,  and  n.,  foreign  indorsee  may  sue  in  Circuit  Court  though  ac- 
commodation maker  and  payee,  the  real  debtor,  are  fellow  citizens, 

TriaL —  Held  not  competent  for  Circuit  Court  to  determine,  with- 
out intervention  of  jury,  an  issue  of  fact  in  absence  of  counsel  of 
party,  and  without  written  agreement  to  waive  trial  by  jury,  p.  83. 

Approved  in  Idaho,  etc..  Land  Co.  v.  Bradbury,  132  U.  S.  515, 
33  L.  437,  10  S.  Ct  179. 

19  Wall.  83-94,  22  L.  100,  TOWN  OF  QUBBNSBURY  y.  CULVBR. 

Munldpal  corporations. —  In  absence  of  express  constitutional 
prohibition^  legislature  may  authorize  munidiMLl  corporation  to  aid 
in  construction  of  railroad,  and  to  issue  and  donate  bonds,  or  pro- 
ceeds thereof,  for  the  purpose,  pp.  91,  94. 

Followed  in  New  Buffalo  v.  Iron  Co.,  105  U.  S.  76,  26  L.  1026,  no 
distinction  as  to  legislative  power,  between  right  to  authorize  sub- 
scriptions to  stock,  and  appropriations  of  money  or  credit;  Northern 
Pac  R.  Co.  y.  Roberts,  42  Fed.  749,  State  may  tax  people  to  build 
and  mfttntffin  railroad  of  private  corporation  as  affording  public 
accommodation  for  travel;  Perry  v.  Keene,  56  N.  H.  547,  Wood  v. 
Oxford,  97  N.  C.  232,  2  S.  E.  656.  Approved,  arguendo,  in  dissent- 
ing opinion,  Harlan,  J.,  in  Civil  Rights  Cases,  109  U.  S.  38,  27  L. 
848,  8  8.  Ct  41.  See  lengthy  and  valuable  note  approving  98  Am. 
Dec  668,  679. 

Distingnlshed  in  Cole  v.  La  Grange,  113  17.  S.  7,  28  L.  898,  5  SL 
Ct  419,  holding  no  constitutional  power  in  legislature  of  Missouri 
to  authorize  dty  to  issue  bonds  for  donation  to  private  manufac- 
turing corporation. 

Municipal  corporations. —  It  is  competent  for  legislature  to  de- 
termine by  what   agents   municipal    corporation   shall  exert   its 
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powers,  and  their  acts  within  authority  conferred  are  binding  upon 
town  of  which  they  have  been  constituted  agents,  p.  92. 

Approved  in  Sinton  v.  Carter  County,  23  Fed.  537,  and  State  v. 
Tomahawk  Common  Council,  96  Wis.  84,  71  N.  W.  90,  contract  en- 
tered into  in  manner  prescribed  by  legislature  becomes  obligation 
binding  upon  municipality;  Louisville,  etc.,  R.  R.  Co.  y.  State,  8 
HeislE.  788,  tax  levy  to  discharge  valid  debt  incurred  under  legis- 
lative authority,  not  to  be  resisted  by  citizens. 

Municipal  corporations. —  Though  interest  coupons  on  certain 
town  bonds  were  not  in  form  promises  to  pay,  but  were  mere  or- 
ders on  bank,  signed  by  three  town  commissioners,  held,  that  town 
might  nevertheless  be  sued  in  assumpsit  thereon;  the  remedy  by 
assumpsit  Is  not  impliedly  taken  away  by  statutory  provision  for 
levy  and  collection  of  taxes  to  pay  such  interest,  pp.  92-93. 

Approved  in  Sanford  v.  Town  of  Portsmouth,  2  Flipp.  106,  F.  C. 
12,315,  holding  assumpsit  proper  action  upon  municipal  coupons; 
Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  3,  action  brought  to  establish 
validity  and  amount  of  plaintifTs  claim;  arguendo,  in  Hockaday 
T.  Co.  Commissioners,  1  Colo.  App.  377,  29  Pac.  292,  to  propriety  of 
assumpsit  against  municipality;  Culver  v.  Culver,  31  N.  J.  Eq.  449, 
incidentally.    See  notes,  64  Am.  Dec  432,  and  64  Am.  Dec.  443. 

Municipal  corporations. —  Authority  to  town  commissioners  to 
dispose  of  railroad  aid  bonds  at  not  less  than  par,  and  pay  over 
proceeds  to  aided  railroad,  held  not  violated  by  direct  transfer  of 
bonds  to  railroad,  pp.  93,  94. 

19  Wall.  94-107,  22  L.  178,  ROBERTSON  v.  CARSON. 

Principal  and  surety. —  Bill  against  surety  to  enforce  obligation 
of  bond  not  showing  insolvency  of  principal  debtor,  or  that  he 
cannot  be  brought  into  court,  is  defective;  surety  is  entitled  to  have 
him  present,  p.  105. 

Mortgages. —  Original  mortgagor  is  necessary  party  to  proceeding 
charging  fraud  in  execution  of  release,  and  seeking  to  enforce  mort- 
gage, pp.  105,  107. 

Followed  in  McPlke  t.  Wells,  54  Miss.  154,  if  decree  cannot  be 
made  without  seriously  affecting  rights  of  absent  party,  court  wiU 
not  proceed;  Sloan  v.  Sloan,  21  Fla.  598,  and  Alexander  v.  Homer, 
1  McCrary.  642,  643,  645.  F.  C.  169. 

Judgments. —  Rights  of  mortgagee  not  made  party  to  proceeding 
against  his  mortgagor  are  not  affected  by  the  decree,  and  he  may 
raise  same  questions  involved  in  that  controversy  in  subsequent 
litigation,  p.  106. 

Approved  in  Hyatt  v.  McBurney,  18  S.  C.  207,  subsequent  pro- 
ceeding in  regard  to  same  subject-matter;  incidentally  in  Carson  v. 
Hyatt,  118  U.  S.  281,  30  L.  168,  6  S.  Ct  1051,  and  in  McBurney  v. 
Carson,  99  U.  S.  567,  25  L.  380,  in  history  of  litigation. 
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19  WalL  107-125,  22  Ij.  72,  BEES  v.  CITY  OP  WATERTOWN. 

OoQTts. —  Power  to  levy  taxes  is  to  be  exercised  by  legislative 
anthority  only,  and,  though  repeated  issue  of  writ  of  mandamus 
to  compel  tax  levy  by  proper  municipal  officer  has  been  nnayailing. 
Federal  court  has  no  authority  to  appoint  its  marshal  to  execute 
duty  thus  neglected,  pp.  116,  118. 

Approved  and  followed  in  Thompson  r.  Allen  Co.,  115  IT.  8.  654, 
and  Heine  t.  Levee  Gommrs.,  19  Wall.  658,  22  L.  225,  similar  cases; 
Safe  Deposit  Oo.  v.  Anniston,  96  Fed.  663,  holding  funds  of  insol- 
vent municipality  cannot  be  subjected  by  equity  to  p^ment  of 
Judgment,  when  there  is  adequate  remedy  by  mandamus;  O'Brien 
V.  Wheelock,  78  Fed.  679,  if  State  machinery  for  levying  taxes  in 
existence  court  may  set  it  in  motion,  but  has  no  power  to  create 
it;  In  re  City  of  Chicago,  64  Fed.  899,  and  Garrett  v.  City  of  Mem- 
phis, 5  Fed.  870,  but  suggested  that  court  may,  through  receiver, 
collect  tax  already  levied;  Newark  Savings  Inst  v.  Panhorst,  7 
BIss.  102,  F.  C.  10,142,  and  Merrlwether  v.  Garrett,  102  U.  S.  516, 
26  L.  205,  cannot  continue  in  force  tax  levy,  nor  make  new  levy; 
Barkley  v.  Levee  Commissioners,  93  XT.  S.  265,  23  L.  896,  Heine  v. 
Levee  Commissioners,  19  WalL  661,  22  L.  226,  not  only  is  power  not 
inherent  in  Judiciary,  but  would  be  invasion  by  Federal  govern- 
ment of  State  legislative  functions;  Ex  parte  Griffiths,  118  Ind.  84, 
10  Am.  St  Rep.  108,  20  N.  B.  513,  3  L.  R.  A.  399,  upon  Judges,  as 
snch,  no  function  can  be  imposed  except  those  of  Judicial  nature; 
Thompson  v.  Allen  County,  115  U.  S.  556,  563,  29  L.  474,  477,  6  S. 
Ct  143,  146,  dissenting  opinion  on  distinction  between  power  to 
levy  and  power  to  collect  taxes  already  levied;  dissenting  opinion  in 
Meriwether  v.  Garrett  102,  U.  a  516,  531,  26  L.  205,  211;  Water- 
town  V.  Robinson,  69  Wis.  237,  34  N.  W.  142,  no  other  officer  can  be 
substituted  in  place  of  one  designated  by  law.  Cited  in  People  v. 
Supervisor,  100  111.  334,  to  point  that  writ  of  mandamus  may  be 
repeated  as  often  as  required;  Gibbs  v.  Green,  54  Miss.  610,  argu- 
endo, interposition  of  law  will  never  be  refused  in  proper  case 
until  shown  to  be  powerless. 

Xnnielpal  corporations. —  When  Judgment  is  obtained  against 
munldpaUty  the  inhabitants  are  not  Joint  and  several  debtors  with 
the  corporation;  hence  to  order  amount  of  Judgment  to  be  made 
from  private  estate  of  citixen  would  be  a  taking  of  property  without 
due  process  of  law;  he  must  be  served  with  notice  of  proceedings, 
and  have  a  day  in  court  to  make  defense,  pp.  119,  122. 

Approved  and  followed  in  Lyon  v.  City  of  Elisabeth,  43  N.  J.  L. 
160  (see  note,  3  DHL  195,  F.  C.  7,517);  Meriwether  v.  Garrett  102  U. 
8-  519,  26  li.  206,  private  property  of  citizen  cannot  be  subjected  to 
payment  of  municipality's  debts,  except  by  taxation;  Grove  v.  Todd, 
41  Md.  642,  20  Am.  Rep.  80,  for  statement  as  to  due  process  of 
law;  Eames  v.  Savage,  77  Me.  223,  52  Am.  Rep.  758.     Cited  in 
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Heine  v.  Levee  Commra.,  19  Wall.  659,  22  L.  226,  holding  obligation 
to  assess  taxes  Is  no  lien  on  property  assessable.  See  note,  62  Am. 
Dec.  167,  on  phrase  "due  process  of  law;"  dissenting  opinion  In 
State  y.  Rainey,  74  Mo.  239,  majority  holding  where  Judgment 
against  municipality,  of  general  Interest  to  whole  community,  all 
citizens  are  bound. 

Oonstitational  lav. —  All  laws  in  existence  when  a  contract  Is 
made,  are  necessarily  referred  to  In  It,  and  form  a  part  of  the 
measure  of  the  obligation  of  the  one  party,  and  of  the  right  ac- 
quired by^the  other,  p.  12L 

Followed  in  United  States  y.  Jefferson  Co.,  5  Dill.  314,  1  McGrary, 
361,  F.  C.  15,472,  statute  authorizing  municipal  corporation  to 
contract,  and  tax  to  meet  engagement,  cannot  be  r^^ealed  until 
contract  satisfied;  Vance  y.  Littie  Bock,  30  Ark.  441,  450,  mandamua 
will  lie  to  compel  tax  leyy  to  meet  obligation  Incurred  before 
passage  of  act  prohibiting  tax  leyy,  if  such  levy  authorized  for- 
merly; State  y.  Young,  29  Minn.  529,  9  N.  W.  742,  but  legal  obliga« 
tion  of  contract  distinct  from  means  provided  by  law  to  enforce  It 
through  action  of  courts. 

Mandamus. —  Writ  of  mandamus  is  in  law  and  theory  adequate 
and  perfect  remedy- to  compel  the  leyy  of  taxes  to  satisfy  Judg- 
ment, and  where  the  difficulty  is  in  its  execution  only,  chancery 
has  no  Jui;isdiction,  since  inability  to  obtain  fruits  of  legal  rem- 
edy is  quite  distinct  from  the  want  of  a  remedy,  pp.  124,  125. 

Followed  in  Finnegan  y.  Femandina,  15  Fla.  384,  21  Am.  Bep. 
295,  failure  of  ordinary  legal  remedy  does  not  confer  Jurisdiction 
upon  Court  of  Chancery;  McLean  County  Precinct  y.  Deposit  Bank 
of  Owensboro,  81  Ky.  259,  261,  Gatllng  y.  Commissioner,  92  N. 
C.  541,  53  Am.  Rep.  436,  Thompson  y.  Allen  County,  115  U.  S.  654, 
29  L.  473,  6  S.  Ct.  142,  United  States  y.  Labette  County,  2  McCrary, 
28,  7  Fed.  321,  Fleming  y.  Trowsdale,  85  Fed.  190,  54  U.  S.  App. 
577,  and  Mayor  y.  Wetumpka  Wharf  Co.,  63  Ala.  633,  only  ground 
for  equitable  relief  to  be  found  in  statute  authorizing  tax  leyy. 
See  notes,  18  Am.  Dec.  240,  98  Am.  Dec.  690,  and  85  Am.  Dec.  544. 
Cited  also  in  Orr  y.  Quimby,  54  N.  H.  651,  as  illustration  of  defeat 
of  legal  process  in  case  where,  in  theory,  effectual;  United  States 
V.  Justices  of  Lauderdale  County,  10  Fed.  462,  not  in  contempt  of 
court  for  officer  to  resign  to  ayoid  obedience  to  writ  of  mandamus; 
Shurtieff  y.  Wiscasset,  74  Me.  141,  not  reason  for  refusing  to  ren- 
der  Judgment  that  no  process  proylded  by  statute  by  which  it  may 
be  enforced;  and  to  same  effect  Is  dissenting  opinion  in  O'Connoz 
y.  Memphis,  6  Lea,  756. 

19  Wall.  125-138,  22  L.  148,  THE  PENNSYLVANL^ 

Collision. —  Every  steamship,  when  in  a  fog,  should  go  at  a 
moderate  speed,  depending  upon  the  circumstances  of  the  case; 
but  reduced  as  risk  of  meeting  yessels  is  increased,  pp.  133,  134. 
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Approved,  with  suggestion  as  to  what  constitutes  moderate  speed. 
In  The  Nacoochee,  137  U.  S.  839,  34  L.  090,  11  8.  Ct  125,  no  right 
to  go  at  rate  dangerous  to  any  craft  which  she  might  have 
seen;  The  City  of  Guatamala,  7  Ben.  525,  F.  G.  2,747,  fault  to  go 
so  fast  that  could  not  avoid  collision,  though,  at  moment  of  seeing 
danger,  took  all  precautions;  The  City  of  Panama,  5  Sawy.  65, 
F.  G.  2,704,  final  test  of  moderateness  of  speed  where  other  vessel 
not  at  fault  Is  fact  of  collision;  The  State  of  Alabama,  17  Fed. 
852,  853,  no  steamer's  speed  is  moderate  so  long  as  she  Is  going 
at  ordinary  full  speed;  Clare  v.  Providence  S.  S.  Co.,  22  Blatchf. 
198,  20  Fed.  536,  537,  no  case,  holding  twelve  and  a  half  or  thir- 
teen miles  an  hour,  moderate  speed  In  fog;  The  Lepanto,  21  Fed. 
660,  seven  or  eight  knots  repeatedly  held  not  moderate;  The  Na- 
coochee,  22  Fed.  857,  The  Oregon,  27  Fed.  755,  and  The  Martello, 
34  Fed.  74,  speed  not  moderate  because  could  go  slower  and  ixn- 
possible  to  avoid  vessel  within  distance  she  would  be  visible;  The 
Normandie,  43  Fed.  157,  two-thirds  maximum  speed  held  excessive; 
La  Normandie,  58  Fed.  429,  14  U.  S.  App.  655,  and  The  Saale,  63 
Fed.  480,  26  U.  S.  App.  164,  speed  so  great  as  to  make  impossible  to 
avoid  vessel  within  two  or  three  times  length,  not  moderate;  The 
Trave,  68  Fed.  891,  35  U.  S.  App.  321,  reducing  speed  only  half 
dozen  revolutions  from  full  speed,  within  five  minutes  after  en- 
tering fog,  not  moderate;  The  Rhode  Island,  17  Fed.  557,  558,  Mc- 
Gabe  v.  Old  Dominion  S.  8.  Co.,  31  Fed.  238,  and  The  Lehfnd,  19 
Fed.  774,  criterion  of  moderate  speed,  condition  of  steamer  to  be 
stopped  immediately  on  apprehension  of  danger;  Leonard  v.  Whlt- 
will,  10  Ben.  647,  F.  0.  8,261,  moderateness  of  speed  to  be  deter- 
mined by  what  might  reasonably  have  been  expected  to  happen; 
The  H.  P.  Dlmock,  77  Fed.  228,  230,  33  U.  S.  App.  647,  The  Na- 
coochee,  24  Blatchf.  108,  28  Fed.  466,  and  The  Servla,  149  U.  S. 
155.  37  L.  686,  13  S.  Ct  821;  in  dictum  In  Northwest  Transp.  Co. 
V.  Boston  Marine  Ins.  Co.,  41  Fed.  797.     See  note,  75  Am.  Dec. 

608,  on  duty  of  vessels  in  fog. 

Collisioxi. —  If  speed  necessary  for  steerage- way  Is  not  moder- 
ate, under  the  circumstances.  In  a  fog,  and  much-frequented  route, 
it  is  duty  of  steamer  to  lay  to,  p.  134. 

CoUision. —  When  a  ship,  at  time  of  collision.  Is  in  actual  viola- 
tion of  statutory  rule,  intended  to  prevent  collisions.  It  is  no  more 
than  reasonable  presumption  that  fault  was  at  least  contributory 
cause  of  disaster,  and  burden  rests  upon  ship,  of  showing,  not 
merely  that  fault  might  not  have  been  one  of  causes,  or  that  it 
probably  was  not,  but  that  it  could  not  have  been,  p.  136. 

This  rule  has,  without  Important  variation,  been  approved  and 
accepted  in  following  cases:  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co., 
136  U.  8.  422,  34  L.  403,  10  S.  Ct  937,  Belden  v.  Chase,  150  U.  S. 

609,  37  L.  1227,  14  8,  Ct  272,  The  Martello,  153  U.  8.  74,  38  L.  641, 
14  S.  Ct  726»  Leonard  v.  Whitwlll,  10  Ben.  653,  F.  C.  8,261,  Clare  v. 
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Providence  S.  S.  CJo..  22  Blatchf.  198,  20  Fed.  536,  537,  The  Rhode 
Island,  17  Fed.  560,  The  Charley  A.  Reed,  19  Fed.  115,  The  B.  B. 
Saunders,  19  Fed.  123,  The  Garden  City,  19  Fed.  533,  The  Alaska, 
22  Fed.  554,  The  Nereus,  23  Fed.  454,  Richelien  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.,  26  Fed.  602,  The  Alabama,  26  Fed.  869,  The  Al- 
fredo, 30  Fed.  843.  McCabe  v.  Old  Dominion  S.  S.  Co.,  31  Fed.  239, 
The  M.  M.  Chase,  37  Fed.  713,  The  Algiers,  38  Fed.  527,  The  Britan- 
nic, 39  Fed.  399,  The  Bolivia,  43  Fed.  174,  The  Bolivia,  49  Fed. 
171,  1  U.  S.  App.  261,  The  St.  Nicholas,  49  Fed.  679,  The  Clara, 
49  Fed.  768,  The  Ice  King,  52  Fed.  896,  The  New  York,  53  Fed. 
559,  The  Trave,  55  Fed.  120,  The  Kate  Bntteroni,  59  Fed,  496,  20 
TJ.  S.  App.  217,  Thames  Tow-Boat  Co.  v.  Central  R.  Co.,  etc.,  61 
Fed.  118,  Flint,  etc.,  Co.  v.  Marine  Ins.  Co.,  71  Fed.  215,  The 
Niagara,  77  Fed.  332,  333,  The  Hercules,  80  Fed.  1002,  42  U.  S. 
App.  431,  The  Livingstone,  87  Fed.  778,  Donnell  v.  Boston  Tow-Boat 
Co.,  89  Fed.  762,  50  U.  S.  App.  444,  The  Lyndhurst,  92  Fed.  681, 
Railroad  Co.  v.  Transportation  Co.,  32  Ohio  St  147,  Van  Etten  v. 
Town  of  Westport,  60  Fed.  582,  and  The  Saale,  59  Fed.  720.  This 
rule  is  approved,  arguendo,  in  Greenwood  v.  Town  of  Wes^)ort, 
60  Fed.  567,  Ebert  v.  Schooner  Reuben  Dowd,  9  Biss.  468,  3  Fed. 
529,  Lambert  v,  Staten  Island  R.  R.  Co.,  70  N.  Y.  110,  The  Colum- 
bia, 91  Fed.  802,  and  The  Guildhall,  58  Fed.  801,  rule  applied 
where  it  could  not  be  shown  that  competent  master  would  not 
have  avoided  collision.  See  note,  36  Am.  St.  Rep.  818,  where  doc- 
trine reaffirmed.  Cited  also  in  The  Kallisto,  2  Hughes,  144,  F.  G. 
7,600,  generally  as  bearing  on  that  case;  New  York  R.  R.  Co.  y. 
Cooper,  85  Ya.  947,  9  S.  B.  323,  on  care  required  of  steamboat. 

Limited  in  The  Jay  Gould,  19  Fed.  769,  770,  allowing  proof  that 
violation  necessary  under  circumstances;  Hood  v.  The  Lehigh,  43 
Fed.  601,  "  must  show  that  situation  justified  failure; "  The  Niagara, 
84  Fed.  904,  55  U.  S.  App.  449,  BilUngs  v.  Breinig,  45  Mich.  73,  7 
N.  W.  724,  said  question  of  contributory  negligence  for  Jury. 


19  WalL  138-146,  22  L.  77,  CARPENTER  v.  RANNELS. 

Public  lands. —  It  Is  custom  of  land  office  to  Issue  patents  to 
original  grantee,  ''or  his  legal  representatives,"  p.  145. 

Cited  and  applied  in  De  la  Vergne  Machine  Co.  t.  Featherstone, 
147  U.  S.  226,  37  L.  144,  13  S.  Ct  287,  in  construction  of  patent  is- 
sued to  inventor,  '*  his  heirs  or  assigns; "  Bowman  t.  Long,  89  IlL 
23,  construction  of  warranty  deed. 

Public  lands. —  Certificate  "  to  the  legal  representatives  of  '•  ori^- 
nal  claimant,  issued  with  knowledge  of  prior  conditional  conveyance 
by  claimant,  concludes  him  from  any  further  claim,  by  virtue  of 
original  title,  and  is  presumptive  proof  of  performance  of  con- 
dition by  grantee,  to  whose  benefit  subsequent  confirmation  by 
patent,  to  original  claimant,  "or  his  legal  representatives,"  wlU 
Inure,  pp.  145,  146. 
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Followed  in  Connoyer  y.  Scbseffer,  22  WalL  262,  22  L.  838,  con- 
firmation Inures  to  benefit  of  him  holding  title;  McDonald  y.  McCoy, 
121  CaL  70,  53  Pac.  425,  inures  to  benefit  of  grantees,  etc.,  sub- 
sequent to  date  of  application.  Cited  also  incidentally  In  Schepp  y. 
Smith,  35  La.  Ann.  Q,  7,  and  Bryan  y.  Kennett,  113  U.  S.  182.  28 
L.  913,  5  &  Ct  413. 

19  Wall.  146-167,  22  L.  105,  SAWYER  y.  PBICKBTT. 

Contracts. —  To  make  false  representation  subject  of  indictment 
or  of  action,  It  must  be  of  nature  likely  to  impose  on  one  exercis- 
ing common  prudence,  and  be  statement  as  to  existing  fact;  a  prom- 
ittory  statement  Is  not  ordinarily  basis  for  action,  defense  or  re- 
scission of  contract  as  false  representation;  In  this  case  held  that 
railroad  stock  agent's  statements  to  illiterate  farmer,  induced  to 
mortgage  his  farm  in  purchase  of  railroad  stock,  were  not  false 
representations  and  a  defense,  pp.  160,  163. 

Followed  in  Union  Pacific  Ry.  Co.  y.  Barnes,  64  Fed.  83,  27  U. 
8.  App.  421,  action  for  false  representations  not  maintainable  on 
promise  or  prophecy;  Yoorhis  y.  Smith  Mfg.  Works,  11  Mo.  App. 
112,  Green  y.  Societe,  etc.,  81  Fed.  71,  New  York,  etc.,  Co.  v. 
Monasters,  87  Fed.  67,  57  U.  S.  App.  645.  Godding  y.  Live-Stook 
Co.,  4  Colo.  App.  20,  34  Pac.  944,  Pine  Mountain  Iron  Co.  v.  Lord, 
—  Ky.  — ,  50  S.  W.  28,  Bullock  y.  Wooldridge,  42  Mo.  App.  363. 
and  Tacoma  y.  Tacoma,  etc.,  Co.,  16  Wash.  305,  47  Pac.  742.  Cited 
generally  in  Ryan  v.  Middleborough  Co.,  —  Ky.  — ,  52  S.  W.  34, 
as  inadmissibility  of  declarations  at  time  of  sale,  not  incorporated  in 
the  written  contract;  dissenting  opinion  in  Fireman's  Fund  Ins.  Co. 
V.  Norwood,  69  Fed.  81,  32  U.  S.  App.  490,  majority  avoiding  ques- 
tion by  holding  estoppel  created;  Banque,  etc.  y.  Brown,  34  Fed. 
Id2,  said  promissory  statement  may  imply  existence  of  certain 
facts  and  be  fraudulent 

Distinguished  in  Benton  y.  Ward,  47  Fed.  256,  complaint  al- 
leging material  statements,  reasonably  relied  on,  though  untrue, 
liad  induced  contract,  held  to  state  case. 

Bills  and  notee. —  Not  necessary  to  constitute  a  bona  fide  hold- 
ing that  the  yalue  should  have  been  paid  at  the  time  of  receiving 
the  security;  a  past  consideration  is  sufficient,  p.  1G6. 

Xortgages.— Rule  as  to  bona  fide  holder  applies  to  foreclosure 
of  mortgage  accompanying  a  note,  with  same  force  as  when  suit 
is  brought  upon  note  itself,  p.  166. 

Followed  in  Reals  y.  Neado,  1  McCrary,  209,  2  Fed.  44,  defense  of 
duress  not  admitted  against  assignee  for  value,  without  notice; 
Swett  y.  Stark,  31  Fed.  859,  quoted  and  followed  as  United  States 
Supreme  Court  rule;  Black  y.  Reno,  59  Fed.  919,  and  Farmers'  Nat 
Bank  v.  Fletcher,  44  Iowa,  257,  bona  fide  assignee  of  mortgage 
does  not  take  it  isubject  to  infirmities  attached,  in  hands  of  origi- 
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nal  mortgagee;  Lewis  v.  Kirk,  28  Kan.  501,  42  Am.  Rep.  175, 
mortgage  in  Kansas  is  only  incident  to  debt,  and  has  same  nego- 
tiability as  note  which  it  secures;  State  National  Bank  v.  Flathers, 
45  La.  Ann.  79,  40  Am.  St  Rep.  218,  12  So.  244,  rule  does  not  rest 
on  principle  that  mortgage  is  negotiable;  dissenting  opinion  in  The 
W.  B.  Cole,  59  Fed.  190,  16  U.  S.  App.  334,  majority  holding  bona 
fide  assignee  of  mortgage  bound  by  notice  of  prior  recorded  mort- 
gage. See  note,  14  Am.  Dec  514,  on  enforcing  mortgages  without 
regard  to  equities,  In  favor  of  mortgagor,  as  against  bona  fide 
holder;  and  in  84  Am.  Dec.  404,  where  doctrine  of  principal  case 
said  to  be  in  line  with  greater  weight  of  authority. 

Distinguished  in  Wright  y.  Irwin,  33  Mich.  37,  where  holder  not 
bona  fide. 


19  Wall.  167-177,  22  L.  109,  CROPLBY  t.  COOPER. 

Wills. —  Where  bequest  is  given  by  direction  to  pay  when  legatee 
attains  certain  age,  interest  on  fund  being  given  him  meantime, 
this  shows  that  present  gift  was  intended  and  legacy  vests  in 
interest  at  testator's  death,  p.  174. 

Wills. —  Devise  of  lands  to  be  sold  after  termination  of  life 
estate  created  by  will,  proceeds  to  be  distributed  thereafter  to  cer- 
tain persons,  is  a  bequest  to  those  persons,  and  vests  at  testator's 
death,  p.  175. 

Cited  and  principle  applied  in  Pulllam  v.  PuUiam,  10  Fed.  42, 
46,  holding  lands  charged  with  payment  of  debts,  to  be  regarded 
as  personalty;  Allen  v.  Watts,  98  Ala.  389,  11  So.  647,  and  Bamum 
T.  Bamum,  42  Md.  808,  both  holding  devise  of  land,  to  be  sold  and 
converted  into  money,  to  be  regarded  as  a  bequest  of  money.  Cited 
generally  in  Partee  v.  Thomas,  11  Fed.  776,  as  to  limitation  of  es- 
tate by  words  '*at  her  death,  to  A."  See  4  Am.  Dec.  416,  note. 
Cited,  without  application,  in  Seller  y.  Reed,  88  Va.  383,  13  S.  B. 
766. 

Wills. —  Under  bequest  of  rent  of  house  to  A.  during  life,  same 
to  be  sold  at  her  death,  avails  to  become  property  of  her  children 
when  they  should  become  twenty-one,  interest  to  be  meantime  ap- 
plied to  their  maintenance,  A.'s  son  took  vested  interest  in  bequest 
at  testator's  death,  subject  to  open  and  let  in  after-bom  chil- 
dren, and  to  take  efTect  in  enjoyment  at  A.'s  death,  p.  177. 

Cited  and  rule  applied  in  McArthur  y.  Scott,  113  U.  S.  880,  28 
L.  1027,  5  S.  Ct  662,  Potter  v.  Couch,  141  U.  S.  314,  35  L.  731. 
11  S.  Ct.  1010,  Seller  v.  Reed,  88  Va.  379,  13  S.  B.  755,  and  Scott 
y.  West,  63  Wis.  569,  24  N.  W.  172,  construing  similar  tmst  clauses; 
Davidson  v.  Koehler,  76  Ind.  410,  holding  like  devise  created  vested 
remainder  in  children  living  at  testator's  death;  Bdgerly  v.  Barker, 
66  N.  H.  451,  31  Atl.  904,  28  L.  R.  A.  331,  holding  devise  to  chil- 
dren may  include  issue  of  children  who  die  after  execution  of 
wilL 
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19  Wan.  178-188,  22  L.  60,  THB  RIO  GRANDE. 

Appeal  and  error. —  Certificate  of  clerk  of  court  Is  prima  facie 
eyidence  that  transcript  contains  true  copy  of  record  and  all  pro- 
ceedings in  trial  court,  p.  18& 

Distinguished  in  Meyer  t.  Mansur  Co.,  65  Fed.  876,  62  U.  S.  App. 
478,  holding  certificate,  not  stating  that  transcript  is  complete,  in- 
nifflelent 

I  CertlorarL — Remedy  for  deficiency  in  transcript,  certified  to  by 

derk,  is  certiorari,  not  motion  to  dismiss  appeal,  p.  188. 

Approved  in  Nashua,  etc.,  Ry.  y.  Boston,  etc.,  Ry.,  61  Fed.  241, 
21  U.  8.  App.  50,  holding  appellee,  considering  transcript  defective, 
I  mut  resort  to  certiorari  to  correct  same. 

I  Distinguished  in  Meyer  v.  Mansur  Co.,  85  Fed.  876,  52  U.  8.  App. 

I  478,  holding  appeal  dismissable  where  certificate  failed  to  state 

I  that  transcript  was  complete. 

Admiralty. —  Motion  to  dismiss  admiralty  appeal  must  be  denied 
where  decree  was  in  favor  of  several  libellants,  some  of  whom 
recovered  sums  sufficient  to  confer  appellate  Jurisdiction,  and  mo- 
tion was  to  dismiss  whole  appeal,  p.  189. 

Distinguished  in  Gibson  v.  Shufeldt,  122  U.  8.  82,  80  L.  1085, 
7  8.  Gt  1068,  dismissing  equity  appeal  as  to  appellees,  who  recov- 
ered less  than  |5,000. 

Appeal  and  error. —  Interest  to  that  date  being  specifically  al- 
lowed in  decree,  must  be  included  with  principal.  In  order  to  de- 
termine what  was  sum  in  dispute,  at  time  appeal  was  taken,  where 
sufficiency  thereof  to  confer  appellate  jurisdiction,  is  questioned, 
p.  189. 

Cited  and  applied  in  Massachusetts  Benefit  Assn.  y.  Miles,  137 
U.  8.  692,  84  li.  836,  11  8.  Ot  235,  holding  jurisdiction  attaches 
where  interest  antecedent  to  judgment  is  made  part  thereof,  and 
total  exceeds  |5,000;  Rymer  v.  Hawkins,  18  W.  Va.  319,  discussing 
subject 

Distinguished  in  District  of  Columbia  t.  Gannon,  130  U.  8.  228, 
82  L.  922,  9  8.  Ct.  509,  where  interest  merely  accompanied  decree 
u  damages. 

19  Wan.  189-198,  22  L.  146,  ELDRBD  v.  SEXTON. 

Public  lands. —  Private  entries  on  public  lands  are  not  permis- 
sible until  after  same  have  been  exposed  to  public  auction,  at  price 
for  which  they  are  afterwards  subject  to  entry,  p.  195. 

Public  lands. —  Lands  contiguous  to  railroad  lines,  offered  for 
nle  at  certain  price,  which,  on  change  tn  location  of  line,  is  re- 
duced by  Congress,  are  not  open  to  private  entry  at  latter  price 
until  they  have  been  offered  for  public  sale  at  said  price  and  left 
unsold,  p.  197. 
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Cited  and  applied  Id  State  t.  Cunningham,  88  Wis.  86,  57  N. 
W.  1121,  bolding  State  lands,  withdrawn  from  sale,  become  re- 
SDbJect  to  private  sale  only  after-  re-otferlng  at  pnbllc  sale;  Felix 
V.  Patrick,  36  Fed.  459,  to  point  that  lands  located  vttbln  cor- 
porate limits  are  not  subject  to  entr;;  Lake  Superior  Canal  Co.  v. 
Cnnnlngbam,  44  Fed.  830,  application  vagne. 

»  WalL  198-214,  22  L.  41,  UNITED  STATES  T.  QAUSSEN." 

ITnlted  States.—  Under  act  of  March  S,  1797,  providing  that  in 
actions  against  delinqnent  revenne  offlcers,  transcripts  from  boobs 
of  treasury  sball  be  evidence,  extracts  complete  In  tbemselvee  are 
admissible,  p.  21S. 

FoUowed  In  United  States  r.  Stone,  106  U.  S.  529,  27  L.  1S5,  1 
8.  Ct  290,  a  similar  case;  Johns  v.  State,  55  Md.  361,  holding  tran- 
script from  account  admissible  in  action  against  delinquent  col- 

Unlted  States. —  In  action  against  delinquent  revenue  offlcer,  ac- 
countB  i-endered  to  government  by  principal,  are  evidence  not  only 
against  him,  but  also  against  his  sureties  and  third  parties  In 
privity  with  him,  p.  213. 

Followed  In  Chadwlck  v.  United  States,  3  Fed.  755,  holding 
certified  transcript  of  collector's  account,  admissible  In  separate 
suit  against  sureties.  Principle  applied  in  State  t.  Newton,  33 
Ark.  289,  holding  copy  of  treasurer's  accounts  prima  fade  evidence 
against  sureties,  in  action  on  bond;  Jeness  v.  City  of  Black  Hawli. 
2  Colo.  585,  holding  declarations  of  principal  In  oOlclal  bond,  evi- 
dence against  sureties,  when  made  in  performance  of  official  duty; 
Williamsburg  Ins.  Co.  v.  Frothtngfaam,  122  Atass.  394.  holding 
accounts  of  Insurance  agent  admissible  in  action  against  agent  and 
sureties  to  show  amount  of  premiums  collected  by  agent 

19  Wail.  214-227,  22  L.  68,  INSURANCE  CO.  v.  DUNN. 

BemOTol  of  causes. —  Further  proceedings  of  State  court,  after 
cause  boa  been  removed  to  Federal  court,  are  Illegal,  although 
sanctioned  by  higher  State  courts,  p.  224. 

Cited  and  principle  applied  In  Insurance  Co.  v.  Morse,  20  Wall. 
454,  22  L.  369,  holding  stJitute  exacting  agreement  that  Insurance 
company  will  not  remove  suits,  unconstitutional;  Railroad  Co.  v. 
Mississippi,  102  U.  S.  ISe,  26  L.  96,  holding  further  action  of  State 
courts  after  remo\-al,  Invalid;  Kern  v.  Huldekoper,  103  U.  S.  490, 
492,  403,  20  L.  356,  357,  holding  further  proceedings  of  State 
courts  absolutely  void;  ttailroad  Co.  v.  Kooutz,  104  U.  S.  14,  26  L. 
l'>45,  and  Steamship  Co.  v.  Tugman,  106  U.  S.  123,  27  L.  89,  1  8. 
Ct  61,  afflrmlng  rule;  Chesapeake,  etc.,  K.  B-  v.  White,  111  U.  S 
137,  28  L.  378.  4  S.  Ct.  354,  holding  remedy,  where  State  court  pro- 
ceeds after  removal.  Is  by  writ  of  error  after  final  Judgment;  War- 
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ren  v.  Wisconsin  Valley  R.  R.,  6  Biss.  431,  F.  O.  17,204,  holding 
questions  of  Jurisdiction  must,  after  remoyal,  be  decided  in  Federal 
court;  Ellerman  v.  New  Orleans,  etc.,  R.  R.,  2  Woods,  124,  F.  O. 
4,382,  holding  appeal  does  not  lie  to  order  of  State  court  for  re- 
moval to  Federal;  Dennis  v.  County  of  Alachua,  8  Woods,  600,  F. 
C.  3.791,  holding  approval  by  State  court  of  removal  bond,  mot 
necessary  to  Jurisdiction  of  Federal  court;  Mahoney  Mining  Co.  ▼. 
Bennett,  4  Sawy.  290,  F.  O.  8,968,  affirming  rule;  Miller  T.  Tobin, 
9  Sawy.  407,  18  Fed.  613,  holding  depositions,  taken  before  referee 
of  State  court,  after  filing  petition  for  removal,  form  no  part  of 
record;  Friedman  v.  Israel,  26  Fed.  802,  804,  directing  marshal  to 
take  from  sherifT  property  held  under  attachment,  after  removal; 
Wagner  y.  Drake,  31  Fed.  852,  holding  injunction  may  be  granted 
to  stay  proceedings  in  State  court  after  removal;  Wilson  v.  Western 
Union  Tel.  Co.,  34  Fed.  562,  holding  filing  of  petition  and  bond  in 
State  court,  and  of  copy  of  record  in  Federal  court,  immediately 
transfers  Jurisdiction;  B.  &  O.  R.  R.  v.  Ford,  35  Fed.  172,  holding 
appearance  in  State  court,  after  filing  petition  for  removal,  confers 
no  Jurisdiction  thereon;  Pelzer  Mfg.  Co.  v.  St  Paul  Ins.  Co.,  40 
Fed.  186,  holding  time  in  which  to  answer,  under  State  code,  sus- 
pended by  filing  removal  petition;  M'MuUen  v.  Northern  Pacific 
By.,  57  Fed.  17,  holding  filing  of  bond  and  petition  for  removal  di- 
vests State  court  of  Jurisdiction  ipso  facto;  Springer  v.  Howes, 
69  Fed.  850,  holding  no  order  of  State  court  necessary  to  effect  re- 
moval; Postal  Telegraph  Co.  v.  Southern  Ry.,  88  Fed.  805,  hold- 
ing question  as  to  Jurisdictional  amount  necessary  to  removal,  must 
be  decided  by  Federal  court  after  petition  filed;  Sharp  v.  Gutcher, 
74  Ind.  363,  holding  answer,  setting  up  filing  of  removal  petition, 
sufficient  bar  to  further  proceedings;  Ryan  v.  Mathews,  64  Iowa, 
250.  20  N.  W.  174,  dismissing  appeal  after  removal  of  cause; 
Wlnslow  V.  Collins.  110  N.  C.  121,  14  S.  E.  513,  holding  it  error  to 
allow  a  plaintiff  to  amend  complaint  after  filing  of  removal  peti- 
tion; Baltimore,  etc.,  Ry.  v.  Fulton,  59  Ohio  St.  578,  53  N.  B.,  266, 
44  L.  R.  A.  521,  holding,  after  removal,  plaintiff  cannot  recommence 
action  in  State  court;  State  v.  Doyle,  40  Wis.  189,  22  Am.  Rep. 
695,  affirming  rule;  Du  Vlvier  v.  Hopkins,  116  Mass.  128,  17  Am. 
Bep.  145,  denying  removal  of  claim  against  insolvent  estate.  Cited 
generally  In  Baltimore,  etc.,  R.  R.  v.  Cary,  28  Ohio  St.  214,  to  point 
that  question  of  Federal  Jurisdiction  must  be  controlled  by  Fed- 
eral decisions;  dissenting  opinions  in  Railway  v.  Stringer,  32  Ohio 
St  485,  application  vague;  Johnson  v.  Brewers'  Ins.  Co.,  51  Wis. 
584,  9  N.  W.  060,  majority  holding  proceedings  in  State  court,  after 
removal,  valid  In  collateral  actions,  unless  set  aside.  See  13  Am. 
Hep.  2dO.  and  23  Am.  Rep.  144,  notes,  on  removal. 

Distinguished  In  Virginia  v.  Rives,  100  U.  S.  317,  25  L.  669, 
and  State  v.  Chue  Fan,  14  Sawy.  579,  42  Fed.  866,  holding  petitions 
for  removal  presented  no  case  therefor;  Blrdseye  v.  Shseffer,  37 
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Fed.  826,  828.  holding  Jurisdiction  restored  to  State  court  when 
cause  Is  remanded;  ladlanapoUs,  etc.,  Ry.  t.  nisley,  SO  Ind.  63,  hold- 
ing State  court  may  disregard  Insufficient  remoTal  pedtjon  and 
proceed;  Stone  v.  Sargent,  129  Mass.  G08,  holding  State  Supreme 
Court  has  Jurisdiction  of  bill  of  exceptions  to  trial  courfs  order 
granting  removal;  Blair  t.  West  Point  Mfg.  Co.,  7  Neb.  153,  hold- 
ing further  proceedings  not  void  where  petition  failed  to  sho^ 
cause  removable;  National  Bank  T.  Dodge,  42  N.  J.  L.  320,  boldtog 
State  court's  Jurisdiction  not  Ipso  facto  suspended  by  filing  removal 
petition;  I^wson  t.  Railroad,  112  N.  0.  ,398.  17  S.  B.  172,  holding 
State  Jurisdiction  not  ousted  nnless  petition  shows  petitioner's  right 
to  removal;  Texas,  etc.,  Ry.  t.  McAllister,  59  Tex,  356,  upholding 
right  of  State  court  to  pass  on  anfflelenoy  of  petltloD  for  removal. 

B«nuiTal  of  caiisei. —  Party  who,  having  failed  In  his  effort  to 
obtain  removal,  Is  forced  to  trial,  and  defends  action  In  State  courts 
under  protest,  loses  none  of  his  rights  hy  so  defending,  pp.  224,  22&. 

Cited  and  principle  applied  In  Removal  Cases.  100  U.  8.  475,  2.-) 
L.  600.  under  similar  clrcum<it&nces:  Railroad  Co.  T.  MIssIsBlppi. 
102  U.  S.  141,  26  L.  98,  affirming  nile;  Kern  v.  Hnldekoper.  10:t 
V.  S.  492.  2G  L.  357,  holding  such  defense,  upon  merits,  does  not 
prevent  raising  question  of  Jurisdiction  In  Federal  court;  Railroad 
Co.  V.  Koontz,  104  U.  S.  14,  2S  L.  045,  affirming  rule;  Steamship 
Co.  V.  Tugman,  100  U.  S.  123.  27  L.  80,  1  8.  Ct.  01.  holding  no 
protest  necessary  to  protect  rights;  nichards  T,  Roclt  Raplda,  31 
Fed.  506,  reaffirming  rule;  Wake  v.  Phoenix  Ins.  Co.,  62  Fed.  770. 
holding  removal  not  waived  hy  agreement  that  case  shall  etanil 
under  cule  to  plead  at  next  term;  Mecke  v.  Valley  Town  Co.,  8a 
Fed.  115,  Mecke  v.  Valley  Town  Co.,  89  Fed.  211,  SUi  v.  Keith,  9o 
Ala.  125,  T  So.  424,  Upham  v.  Scovllle,  40  Ark.  171,  New  Orleans 
V.  Selxas,  36  La.  Ann.  87,  Stanley  v.  Chicago,  etc.,  R.  Co.,  62  Mo.  511, 
Benedict  v.  Johnson,  4  S,  Dak.  392;  57  N.  W.  6S.  and  Northern,  etc.. 
Ry.  V.  McMullen,  86  Wis.  508,  56  N.  W.  632,  all  holding  party  loses  no 
rlgblfl  of  removal  by  appearing  In  State  court  on  failure  to  obtain 
Its  order  for  removal. 

KemoTBl  of  causes. —  Act  of  March  2,  1867,  permitting  removal 
at  any  time  before  final  hearing  or  trial,  means  hearing  or  trial, 
final  In  the  cause  as  It  then  stood  when  application  was  made,  p. 


Cited  and  principle  relied  upon  In  Vannevar  t.  Bryant,  21  Wall. 
43,  22  L.  477,  holding  removal  cannot  be  had  pending  motion  for 
new  trial;  Ayers  v.  Watson,  113  U.  8.  507,  28  L.  1094,  K  8.  Ct. 
C42,  holding  mistrial,  through  disagreement  of  Jury,  did  not  tako 
away  right  of  removal;  Baltimore,  etc.,  R.  R.  v.  Bates,  110  U.  s. 
467.  30  li.  438,  7  S.  Gt.  286,  holding  cause  removable  pending  new- 
trial;  FIsk  V.  Henarle,  142  D.  e.  466,  35  L.  1083,  12  a  Ct  20B, 
affirming  S.  C,  13  Sawy,  49,  82  Fed.  425,  construing  act  of  Marx^b 
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3, 1887;  Neudecker  y.  Rosenbaum,  19  Blatchf.  37,  6  Fed.  98,  holding 
remoTal,  after  new  trial  granted,  but  before  such  trial,  too  late; 
Minnett  v.  Milwaukee,  etc.,  Ry.,  3  Dill.  4&4,  F.  C.  9,636,  holding  ap- 
plication for  removal  may  be  made  after  new  trial  is  granted  and 
before  commencement  thereof;  Brice  v.  Somers,  1  Flipp.  577,  F.  C. 
1,856,  holding  act  authorizes  removal  only  before  final  judgment 
in  court  of  original  jurisdiction;  McCallon  y.  Waterman,  1  Flipp. 
653,  F.  G.  8,675,  holding  removal  cannot  be  had  after  entry  of  de- 
fault and  before  same  has  been  set  aside;  Miller  v.  Tobin,  9  Sawy. 
411,  18  Fed.  616,  and  Horn  v.  Dillon,  29  Fed.  468,  both  holding 
liearing  on  demurrer  not  a  trial  under  act  of  1875;  Nale  v.  Foster, 
12  Sawy.  429,  31  Fed.  57,  holding  petition  for  removal  for  local 
prejudice,  may  be  filed  after  mistrial;  Flsk  v.  Henarie,  13  Sawy. 
49,  32  Fed.  425,  holding  application  may  be  made  after  mistrial; 
Whitehonse  y.  Continental  Ins.  Co.,  2  Fed.  499,  holding,  under  act 
of  1875,  removal  might  be  had  at  first  term  following  completion  of 
pleadings;  McHenry  v.  New  York,  etc.,  R.  R.,  25  Fed.  67,  holding 
non-final  order  of  judgment,  pro  confesso,  will  not  defeat  removal; 
Brodhead  v.  Shoemaker,  44  Fed.  523,  11  L.  R.  A.  569,  and  n.,  hold- 
ing removal  for  prejudice,  under  act  of  1888,  may  be  had  pending 
jury  trial  de  novo  in  appellate  court;  Davis  v.  Chicago,  etc.,  Ry., 
46  fed.  308,  holding  removal,  under  act  of  1888,  too  late  when  made 
after  trial,  resulting  in  disagreement;  Crane  y.  Reeder,  6  Fed. 
Gas.  760,  holding  cause  once  tried,  but  pending  retrial,  removable; 
EUiott  V.  Stocks,  67  Ala.  299,  holding  afiidavit  and  removal  bond, 
filed  in  time,  although  case  has  been  continued  by  petitioner; 
Brayley  v.  Hedges,  53  Iowa,  584,  5  N.  W.  750,  holding  removal  may 
be  had  after  reversal  of  judgment  and  remanding  for  new  trial; 
Galpin  v.  Critchlow,  112  Mass.  346,  17  Am.  Rep.  176,  holding  cause 
not  removable  after  trial  on  merits,  resulting  in  disagreement  of 
jury;  Chandler  v.  Coe,  56  N.  H.  185,  22  Am.  Rep.  438,  holding  cause 
not  removable  after  verdict,  although  new  trial  is  granted;  Clark 
V.  Delaware,  etc..  Canal  Co.,  11  R.  I.  36,  holding  cause  removable 
after  trial,  resulting  In  disagreement  of  jury;  Jones  y.  Foster,  61 
Wis.  28,  30,  20  N.  W.  786,  holding  words  "  before  trial,"  in  section 
^,  revised  statutes,  mean  before  any  trial.  Cited,  arguendo,  in 
State  V.  Newman,  24  Fla.  40,  42,  3  So.  470,  and  Rosenfield  v.  Con- 
dlct,  44  Tex.  466,  right  of  removal  not  lost  by  trial  resulting  in 
judgment  reversed  on  appeal;  Jackson  v.  Gould,  74  Me.  575,  Mathis 
V.  Railway  Co.,  53  S.  C.  258,  31  S.  B.  244,  generally.  See  12  Am. 
Bep.  552,  13  Am.  Rep.  295,  and  22  Am.  Rep.  80,  notes,  on  removal. 
Cited,  but  application  denied,  in  Sutherland  v.  Jersey  City  B. 
B.,  22  Fed.  359,  afiirming  rule,  but  holding  bond  defective.  Dis- 
tinguished in  AUey  v.  Nott,  111  U.  S.  476,  28  L.  492,  4  S.  Ct  496, 
holding,  under  act  of  March  3,  1875,  removal  may  not  be  had  after 
hearing  of  demurrer,  on  ground  that  complaint  fails  to  state  cause 
of  action. 
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BemoTKl  of  causes. —  Under  Ohio  laws,  permlttliiE  defeated  part; 
a  second  trial  as  of  right,  first  trial  Is  not  a  "  final  hearing  or  trial,'' 
within  remoTal  act  of  March  2.  1867,  p.  225. 

Cited  in  Railroad  Co.  v.  McEinley,  9B  U.  S.  147,  2S  L.  273,  hold- 
ing, after  one  trial,  right  to  another  must  be  perfected  before  re- 
moTat  may  be  bad;  Field  t.  Williams,  24  Fed.  G14,  616,  holding 
cause  may  be  removed  after  decision  on  demnrrer. 

Distinguished  In  Phoeniz  Ins.  Co.  t.  Wairath,  11  Blss.  435,  10 
Fed.  102,  and  Yonng  t.  Andes  Ins.  Co.,  1  Fllpp.  602.  F.  C.  18,1S1. 
both  holding,  nnder  act  of  1875,  canee  cannot  be  removed  after 
trial,  althongh  new  trial  Is  ordered;  Whlttler  v.  Hartford  Ins.  Co.. 
55  N.  H.  143,  144,  146,  20  Am.  Rep.  18<J,  188,  190,  holding,  nnder  sec- 
tion 639,  revised  statutes,  petition  cannot'  be  filed  after  trial,  al- 
though action  Is  one  where  review  Ues. 

B«moTal  of  cause*. —  Act  of  March  2,  1867,  resi>ecting  removals 
tu  Federal  courts.  Is  constitutional,  p.  226. 

Cited  and  relied  upon  In  Andrews  v.  Garrett,  1  Fllpp.  448,  F. 
C.  375.  Dpholdlng  removal  act  of  18TC;  Birdseye  v.  Shnffer,  37 
Fed.  824,  holding  Congress  possesses  full  power  over  Inferior  Fed- 
eral courts. 

Miscellaneous. —  Underwood  v.  McVeigh,  131  U.  B.  123  (appendix). 
21  L.  954,  as  to  proper  direction  of  writs  of  error;  United  States 
v.  Burdick,  1  Dak.  142,  46  N.  W.  573,  no  application;  Quigly  v.  Cen- 
tral Pacific  H.  It.,  11  Nev.  373,  and  Mix  v.  Andes  Ins.  Co.,  74  N. 
Y.  56,  30  Am.  Rep.  262,  both  holding  corporation  may  make  affi- 
davit for  removal  through  its  agent 

19  Wall.  227-241,  22  L.  80,  DOLLAR  SAVINGS  BANK  T.  UNITED 
STATES. 

Internal  revenue. —  Under  Internal  revenue  act  of  July  13,  1866. 
undistributed  earnings  of  savings  banks,  added  to  their  contingent 
funds,  are  taxable,  p.  236. 

Cited  In  United  States  v.  State  Bank,  27  Fed.  Cas.  1299,  holding 
complaint  In  action  for  failure  to  return  earnings  must  specifically 
state  character  thereof. 

Statutes. —  Such  construction  of  a  proviso  as  renders  It  repug- 
nant to  the  body  of  the  act.  Is  Inadmissible,  p.  236. 

Cited  and  applied  In  United  States  v.  One  Hundred  and  Thirty- 
two  Packages,  65  Fed.  983,  discussing  office  and  interpretation 
of  provisos;  Chattanooga,  etc.,  R,  R.  v.  Evans.  66  Fed.  814,  31  D. 
8.  App.  432,  holding  proviso  to  particular  section  of  act,  not  ap- 
plicable to  others,  unless  plainly  so  Intended:  Carter  v.  Hobbs,  92 
Fed.  689.  construing  bantniptcy  act  of  1898;  Cook  v.  Auditor-Gen- 
eral, T9  Mich.  108,  44  N.  W.  422,  construing  provision  for  reasaess- 
ment  of  swamp  lands. 
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Statutes.—  Where  Judicial  constmction  has  been  given  to  a  stat* 
^te,  re-enactment  thereof  is  generally  held  to  be  in  elfect  a  legis- 
lative adoption  of  that  constmction,  p.  237. 

Statntas. —  Beyenue  commissioner's  constmction  of  internal  rev- 
enue act  of  1866,  was  not  legislatively  adopted  by  re-enactment 
of  said  act  in  1870,  p.  237. 

Actions. —  Where  statute  creates  a  right  and  provides  a  par- 
tlcuiar  remedy  for  Its  enforcement,  latter  is  generally  exclusive  of 
aU  common-law  remedies,  p.  238. 

ated  in  United  States  v.  Tmck's  Admx.,  28  Fed.  846,  holding 
common-law  action  not  maintainable  to  enforce  payment  of  legacy 
tax  of  1864;  Hanson  Co.  v.  Gray,  —  S.  Dak.  — ,  80  N.  W.  176, 
holding  action  will  not  lie  for  taxes  on  i>ersonal  property,  statute 
providing  remedy  by  distress  and  sale. 

United  States. — Common-law  rule  that  king  is  not  bound  by 
any  act  of  Parliament,  unless  named  therein  by  special  and  par- 
ticnlar  words,  is  equally  applicable  to  this  government,  p.  239. 

Cited  and  principle  applied  in  United  States  v.  Herron,  20  Wall. 
263,  22  L.  270,  holding  debt  due  United  States,  not  barred  by 
debtor's  discharge  in  bankruptcy;  Stanley  v.  Schwalby,  147  U.  S. 
515,  37  L.  262,  13  d.  Ct  421,  holding  statute  of  limitations  available 
by,  but  not  against.  United  States;  United  States  v.  American  Bell 
Telephone  Co.,  159  U.  S.  554,  40  L.  258,  16  S.  Ct  72,  holding  decree 
of  Circuit  Court  of  Appeals  not  final  against  United  States;  United 
States  V.  Humphries,  3  Hughes,  206,  F.  C.  15,422,  holding  priority 
of  government's  judgment  lien  not  lost  by  failure  to  docket  same; 
United  States  v.  Shaw,  39  Fed.  436,  3  L.  R.  A.  234,  holding  limita- 
tion as  to  amount  in  controversy  necessary  to  confer  Jurisdiction 
on  Circuit  Court,  not  applicable  where  United  .States  is  plaintiff; 
In  re  Baker,  96  Fed.  957,  holding  discharge  in  bankraptcy  does  not 
release  debt  to  government;  Mayrhofer  v.  Board  of  Education,  89 
OaL  112,  23  Am.  St  Bep.  453,  26  Pac.  646,  holding  State  property 
not  subject  to  mechanic's  lien;  Skelly  v.  School  District  103  Cal. 
666,  37  Pac.  644,  holding  school  district  not  liable  to  garnishment 
by  third  party  against  its  creditor;  People  v.  Dennison,  84  N.  Y. 
282,  holding  authority  to  render  judgment  against  State  in  courts 
thereof,  cannot  be  claimed  under  general  laws;  State  v.  Georgia 
Co.,  112  N.  C.  38, 17  S.  E.  11, 19  L.  R.  A.  486,  holding  State  not  bound 
by  statute  providing  specific  remedy  for  tax  collection  by  oflScers; 
State  V.  Metschan,  32  Or.  384,  46  Pac.  793,  41  L.  B.  A.  694,  holding 
State  may  maintain  suit  to  enjoin  misapplication  of  funds  vdthout 
showing  special  injury.  See  15  Am.  Dec.  382,  and  26  Am.  Dec.  36, 
notes,  on  this  subject 

Distinguished  in  State  v.  Piazza,  66  Miss.  430,  6  So.  817,  holding 
State  not  exempt  from  fair  interpretation  of  statutory  language. 
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bitomAl  r«T«nne. —  United  States  may  recover  Internal  revenue 
taxes  in  action  of  debt,  pp.  238-240. 

Cited  and  principle  applied  In  United  States  v.  Snyder,  149  U. 
S.  2M»,  ST  L.  TOT,  13  S.  Ct.  84a  holding  Hen  Imposed  by  revised  stat- 
utes, section  320T,  to  secure  payment  of  tobacco  taxes,  not  subject 
to  State  recordatloQ  laws;  United  States  v.  Tllden,  9  Ben.  388,  F. 
0.  16,fil9,  suit  In  debt  to  recover  Income  tax;  United  States  v.  Hal- 
toran,  11  Blatchf.  4,  F.  G.  15,286,  holding  capacity  tax  on  distil- 
lery, recoverable  In  debt;  Garrett  v.  Memphis,  S  Fed.  8T0.  holding 
municipal  taxes,  duly  levied,  recoverable  in  equity,  tbrongb  re- 
ceiver, tor  benefit  of  city's  creditors;  United  States  v.  Cobb,  II  Fed. 
T9,  holding  right  of  government  to  customs  duties,  not  limited  to 
lien  on  goods;  United  States  v.  Brlstow.  20  Fed.  3T9,  and  United 
States  Y.  PaclQc  B.  R.,  4  DHL  68,  F.  C.  15.983,  both  holding  Internal 
revenue  taxes  may  be  sued  for  In  debt.  Applied  by  analo^cy  in 
Perry  Co.  v.  Railroad  Co.,  58  Ala.  5G4,  holding  taxpayer's  liability 
enforceable  In  common-law  action;  Winter  v.  City  Council,  79  Ala. 
488,  holding  liability  for  taxes  enforceable  In  equity,  where  leeal 
remedy  Is  inadequate;  .Tohnson  v.  Armour,  31  Fla.  428,  12  So.  S45. 
holding  tax  payment  enforcenble  In  ordinary  civil  action,  statute 
providing  no  remedy;  Dubuque  v.  Illinois  Central  R.  R.,  39  loifa. 
74,  holding  debt  maintainable  to  recover  taxes,  although  statute 
provides  special  remedies;  State  v.  Georgia  Co.,  112  N.  C.  37.  17 
8.  B.  11,  19  L.  H,  A.  485,  upholding  right  of  SWte  to  ane  in  debt 
for  taxes;  State  v.  Baker  Co.,  24  Or.  145,  33  Pac.  531.  holding  law 
action  Ilea  against  county  for  Its  proportion  of  State  tax;  State  v. 
Duncan,  3  Lea,  688,  holding  State  may  avail  itself  of  all  remedies 
given  Individuals  In  like  cases;  State  v.  Hirsch,  10  Lea,  44,  holding 
statutory  method  of  tax  collection  not  exclusive  on  State;  Hen- 
rietta V.  Eustis,  87  Tex.  IT,  28  S.  W.  620.  holding  city  may  sue 
at  law  for  taxes  due;  dissenting  opinion  In  People  v.  Biggins,  9G 
III.  489,  majority  denying  chancery  Jurisdiction  to  enforce  statu- 
tory tax  Hen.    See  15  Am.  Dec.  383.  note,  and  42  Am,  SL  Rep,  856. 

Departed  from  In  State  v.  Baltimore,  etc.,  R.  R.,  41  W.  Ta.  ST. 
88.  23  8.  E.  678,  6T0,  holding  no  suit  lies  for  taxes,  where  statute 
prescribes  method  of  collection. 

Internal  rawnua —  No  assessment  Is  necessary  to  charge  a  bank 
with  amount  of  taxes  due,  under  act  of  1870,  levying  K  per  cent 
tax  on  all  undistributed  bank  earnings,  p.  241. 

Cited  and  principle  applied  In  King  v.  United  States,  99  U.  S. 
233,  25  h.  375,  holding  revenue  collector  liable  for  tax  collected,  al- 
though no  assessment  had  been  made;  United  States  v.  Erie  Ry.. 
107  U.  S.  2,  27  L.  385,  2  S.  Ct.  84,  holding  amount  of  debt  fixed  by 
law  providing  tax;  United  States  v.  Philadelphia,  etc.,  R.  B.,  123 
U.  S.  114,  31  L.  139,  8  S.  Ct  77,  holding  assessment  not  required 
by  act;  United  States  v.  Tllden.  9  Ben.  380,  S85,  F.  C.  18,519.  hold- 
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ing  salt  for  Income  tax,  maintainable  wltbout  prior  assessment; 
United  States  y.  Halloran,  14  Blatchf.  8,  4,  F.  G.  15,286.  holding 
assessment  not  condition  precedent  to  collection  of  tax  prescribed 
by  statute;  United  States  y.  Chase,  25  Fed.  Cas.  412,  holding  amount 
of  tax  a  debt  due  government;  United  States  y.  Hazard,  26  Fed. 
Gas.  251,  holding  assessment  of  income  tax  not  binding  on  goyem- 
ment;  United  States  y.  Little  Miami,  etc.,  R.  R.,  1  Fed.  701,  hold- 
ing assessment  and  payment  no  bar  to  suit  for  recovery  of  amount 
due  oyer  assessed  amount;  Folsam  y.  United  States,  21  Fed.  37,  and 
United  States  y.  Warrick,  25  Fed.  140,  both  holding  assessment 
not  a  condition  precedent  to  right  to  collect  tax;  Meads  y.  United 
States,  81  Fed.  688,  689,  54  U.  S.  App.  158,  159,  holding  land  re- 
ceiver liable  on  bond  for  money  received  from  entrymen  before 
due;  Boody  v.  Watson,  64  N.  H.  168,  188,  9  Atl.  799,  813,  holding 
assessment  not  a  prerequisite  to  creation  of  tax  debt;  Vermont,  etc., 
R.  R.  V.  CJentral  Vermont  R.  R.,  63  Vt  22,  21  Atl.  267,  10  L.  R.  A. 
5<^,  holding  assessment  by  law  Itself  no  impairment  of  taxpayer's 
rights.    Cited  generally  in  Bell's  Gap  R.  R.  v.  Pennsylvania,  134 
U.  8.  239,  33  L.  896,  10  S.  Ct.  536,  holding  method  of  assessing  State 
tax  on  nominal  values,  not  unconstitutional;  American  Bank  v. 
Northwestern  Ins.  Co..  89  Fed.  617,  60  U.  S.  App.  705,  and  dissenting 
opinion  in  Meriwether  v.  Garrett,  102  U.  S.  531,  26  L.  211,  arguendo. 
DistlDguished  in  United  States  y.  Pacific  R.  R.,  1  McCrary,  7, 
1  Fed.  102,  holding  assessment  return  of  delinquent  taxes,  neces- 
sary to  attachment  of  lien,  under  revised  statutes,  section  3186; 
State  V.  Railroad  Co.,  54  S.  C.  575,  32  8.  B.  695,  holding  assessment 
essential  ^0  create  liability  for  taxes. 

Miscellaneous. —  State  v.  Sout]iwestem  R.  R.,  70  Ga.  33.  as  to 
non-allowance  of  interest  on  judgment  for  taxes;  Prince  William 
School  V.  Stuart,  80  Va.  75,  dissenting  opinion. 

1»  Wall  241-253,  22  L.  83,  NUGENT  v.  SUPERVISORS. 

Vanlelpal  corporations. —  Manual  subscription  on  company's 
hooks  is  not  necessary  to  constitute  county  a  subscriber  to  rail- 
i^<NLd's  stock,  resolution  of  supervisors  and  acceptance  by  railroad 
^ng  sufficient,  p.  248. 

Belled  on  in  County  of  Moultrie  v.  Savings  Bank,  92  U.  S.  635. 
^  L.  633,  a  similar  case;  Town  of  East  Lincoln  v.  Davenport,  94 
U.  S.  803, 24  L.  323,  holding  majority  vote  at  town  meeting  amounted 
^  subscription;  Bates  County  v.  Winters,  112  U.  S.  327,  28  L.  745. 
5  8.  Ct  158,  holding  vote  of  County  Court,  followed  by  acceptance 
0^  subscription  by  railroad,  constituted  county  a  subscriber;  Nel- 
son V.  Haywood  Co.,  87  Tenn.  797,  11  S.  W.  889,  4  L.  R.  A.  656, 
lioldiog  resolution  to  subscribe  and  present  acceptance  by  railroad. 
I>ind8  county,  irrespective  of  manual  subscription.  See  extended 
note  In  98  Am.  Dec.  670.  on  municipal  bonds. 

Distinguished  In  County  of  Bates  v.  Winters,  97  U.  S.  89,  24 
^  ^  OYerruled  in  S.  C,  112  U.  S.  327,  28  L.  745,  6  S.  Ct  158,  hold- 
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tag  order  autboiislng  snbacrlptlon,  not  self -executing;  Butler  Uni- 
Terslt7  T.  ScooDover,  114  Ina.  385.  6  Am.  St  Rep.  630,  18  N.  E.  644, 
where  patties  nerer  mutually  assented  to  contract  of  subscripdon; 
Board  ot  Commra.  t.  State,  115  Ind.  85,  17  N.  E.  863,  botdlug  mere 
Toting  of  aid  to  railroad,  not  a  sut>Bcriptlon;  State  t.  Garronte. 
er  Mo.  453.  and  Well  t.  Greene  Co.,  6S  Mo.  285,  botb  holding  no 
subscription,  railroad  not  baTlng  accepted  same. 

CorporatlonB. —  Subscriber  to  stock  of  railroad  Is  released  from 
obligations  to  pay  subscription  by  fandamental  alteration  of  cbar- 
ter,  p.  248. 

Cited  and  applied  In  Bank  t.  Charlotte,  85  N.  0.  439,  where 
charter  was  altered  to  greatly  shorten  railroad;  Dow  v.  Northern 
B.  B.,  67  N.  H.  26,  36  Atl.  523,  holding  nlnetj- nine-year  lease  to 
another  road,  icvalld,  as  against  dissenting  stocbbolders;  Interna- 
tional, etc.,  R.  E.  V.  Bremond,  53  Tei.  117,  holding  consoiida- 
tion,  changing  objects  of  corporation,  a  wrong  to  stockholder  of 
original  company;  NoBBen  v.  Town  o(  Port  Washington,  37  Wis. 
175,  holding  non-asaentlng  subscribers  released  by  change  la  di- 
rection in  railroad. 

Corporations. —  Subscriber  to  railroad  stock  is  not  released  from 
liability  on  his  subscription  by  amalgamation  of  the  company  witb 
another,  as  allowed  by  taw,  p.  253. 

Relied  on  hi  Town  of  Bast  Lincoln  y.  Davenport,  94  TJ.  a  806, 
24  L.  324,  a  similar  case;  Buffalo  v.  Iron  Co.,  105  U.  S.  76,  26  L. 
1025,  holding  bonds  voted  In  aid  of  company,  rightly  delivered  to 
consolidated  company;  Livingston  Co.  v.  Portsmouth  Bank,  128 
U.  S.  122,  32  L.  366,  9  8.  CL  2S,  holding  privilege  of  receiving  sub- 
scription passes  to  consolidated  company;  Thomas  v.  Scotland 
County,  8  Dill-  11,  F.  C.  13,900.  Washburn  v.  Cass  Co.,  3  Dill.  260, 
261,  F.  C.  17.213.  Lewis  v.  Claredon,  5  Dill.  384,  F.  C.  8,320,  Gray 
V.  Town  of  York,  15  Blatchf.  339,  F.  O.  5,731,  Pope  t.  Board- of 
Commissioners,  61  Fed.  772,  and  Atchison,  etc.,  R.  R.  v.  Board  of 
CommlB^onerg,  ^  Kan.  272,  273,  all  similar  cases,  holding  sob- 
scriber  not  released  by  subsequent  consolidation;  Lowell  v.  Rail- 
road Co.,  00  Me.  04,  37  Atl.  874,  holding  change  in  location  of  road 
did  not  release  subscribing  county;  Hale  r.  Cheshire  R.  B.,  181  Mass, 
445,  37  N.  E.  307,  holding  dissenting  stockholders  cannot  maintain 
claim  for  better  terms  for  themselves,  on  consolidation,  than  voted 
by  majority:  Mower  v.  Staples.  82  Minn.  286,  20  N.  W.  226.  hold- 
ing Increase  in  namber  of  directors  not  a  fundamental  alteration 
of  charter;  Armstrong  v.  Karahner,  47  Ohio  St  300,  24  N.  B.  BOS, 
holding  alteration  In  line  of  road  did  not  release  snbscrlbera;  Lynch 
V.  Eastern,  etc.,  R.  B.,  57  Wis.  466,  IS  N.  W.  758,  holding  anb- 
scribera  not  released  by  assignment  of  franchise  to  another  com- 
pany. Cited  generally  In  Mount  Vernon  v.  Uovey,  52  Ind.  56Tr 
arguendo.  In  Farmers'  Loan  Co.  t.  Toledo,  etc,  B.  B.,  54  Fed.  768, 
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6  U.  S.  App.  4e0.  See  extended  note  in  79  Am.  Dec.  423,  424,  420« 
on  consolidation  of  corporations,  and  98  Am.  Dec.  671,  extended  note 
on  effect  on  bonds  •t  consolidation. 

Distinguished  in  Gonnty  of  Bates  t.  Winters,  97  U.  S.  89,  24  L. 
934,  holding  subscription  to  one  company  not  authorized  by  rote 
for  subscription  to  another;  State  v.  Garronte,  67  Mo.  466,  and 
Wagner  v.  Meety,  69  Mo.  151,  both  holding  power  to  subscribe  to 
original  company  perished  with  its  consolidation.  Also  in  note  to 
3  DilL  162,  F.  O.  6,148,  decided  before  principal  case. 

19  Wall.  254-263,  22  L.  64,  KITCHEN  v.  BAYBUBN. 

Equitj  will  not  assist  one  to  obtain  benefit  of  contract  obtained 
through  his  fraud,  hence  accounting  of  trust  fund  at  suit  of  one, 
vbo  by  false  representations  in  another  part  of  same  transaction 
had  defrauded  the  trustee,  was  refused,  p.  263. 

Distinguished  in  Sturm  y.  Boker,  150  U.  S.  334,  87  L.  1101,  14  S. 
Ct  106,  holding  complainant  not  estopped  by  his  statement  of 
opinion  on  question  of  law. 

19  WalL  264-270,  22  L.  114,  CALDWELL'S  CASE. 

Contracts. —  Terms  **  posts,  depots,  or  stations,"  in  contract  for 
transportation  of  military  supplies  in  war  time,  held  to  refer  to 
military  posts,  etc.,  not  to  railroad  stations,  p.  268. 

Cited  in  Black  y.  United  States,  91  U.  S.  269,  28  L.  325,  holding 
military  post  not  specifically  mentioned  in  like  contract,  within  its 
pUTTlew. 

Contract  for  transportation  of  military  supplies  to  posts  "  on  west 
bank  of  riyer,"  does  not  include  posts  ninety  miles  west  of  riyer, 
p.  269. 

W  WalL  271-273,  22  L.  47,  HALL  y.  JOBDAN. 

I&tamal  rersnuA. —  Act  of  1864,  proyiding  that  deeds  be  stamped 
in  proportion  to  consideration  money,  requires  same  stamp,  whether 
consideration  be  gold  or  in  legal-tender  notes,  p.  278. 

Courts. —  Where  party  alleges  that  stamp  on  deed  was  too  small, 
it  being  his  duty  to  furnish  stamp,  and  by  carrying  question  to  Su- 
preme Court  delays  judgment,  10  per  cent  damages  will  be  added 
to  judgment  below,  p.  273. 

Notdted. 

19  Wall  274^286,  22  L.  152,  COIT  v.  BOBINSON. 

^•nkmptcy. —  No  appeal  lies  to  Supreme  Court  ftrom  Circuit 
^3oart  decree,  rendered  in  exercise  of  supervisory  Jurisdiction  con- 
<ared  by  first  dause,  second  section*  bankruptcy  act  of  1867,  p.  285. 
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FoUowed  In  Sdckney  t.  Welt.  23  Wall  ISO,  23  U  ^.  I^andiisk; 
y.  National  Bant,  23  Wall.  293,  23  L.  156,  and  w'iBwall  v.  Caiupbell. 
93  U.  8.  348,  351,  23  L.  023,  021.  Applied  In  Eempton  t.  Suunders,  132 
Mass.  463-  denying  State  Supreme  Conrt's  Jurisdiction  over  appeal 
from  State  Insolvency  Gonrt;  dissenting  opinion  in  Cleveland  Ins- 
Co.  V.  Glotie  Ins.  Co..  98  U.  S.  330,  ZS  L.  206,  majority  applying  role. 

Bankmptcy. —  Sapervisorr  JnrladlctloQ  o(  Circuit  Courts  In  bank- 
rnptcy  proceedings,  dlsdngnished  from  general  appelluCe  Jurisdic- 
tion, pp.  281-286. 

Cited  In  In  re  Starr,  56  Fed.  143,  and  In  re  Brines.  61  Fed.  499.  20 
U.  S.  App.  579,  tMth  holding  supervisor;  Jurisdiction  not  transferred 
to  Circuit  Courts  of  Appeal  along  with  appellate  Jurledlctioa  by 
act  of  1801. 

MlBcellaneona. —  Cited  Incidentally  in  Duff  v.  Carrier,  B5  Fed.  434. 
8  V.  S.  App.  662,  and  Da  Tlvler  t.  Hopkins.  116  Melsb.  128,  IT  Am. 
Bep.  144. 

19  WalL  287-419.  22  li.  125,  MITCHELL  v.  TILGHM.\M. 

Fatant,  Introduced  In  evidence  by  complainant  la  infringement 
Butt,  affords  prima  facie  presumption  that  patentee  Is  flrst  and 
original  inventor  of  vrbat  Is  therein  described,  p.  390. 

Cited  and  applied  in  Page  Wire-Fence  Co.  v.  Land,  49  Fed.  937. 
holding  introduction  of  subsequent  patent  to  alleged  Infrloger  doea 
not  overcome  presumption;  Hunt,  etc.,  Co.  v.  Cassidy,  &3  Fed.  269, 
7  U.  8.  App.  424,  holding  burden  on  defendant  of  showlog  patentee 
not  first  Inventor;  Chase  v.  Tlliebrown,  58  Fed.  376,  holding  patent 
prima  facie  evidence  at  to  every  point  touching  Its  validity. 

Fatsnta. —  Claim  for  manufacturing  article  by  certain  process 
must  be  construed  a>  limiting  same  to  the  proeeas  as  described, 
whether  or  not  speciacations  are  referred  to  In  claim,  p.  3!)1. 

Cited  and  principle  applied  In  Henderson  v.  Clevelaud  Stove  Co., 

11  Fed.  CaB.  1081,  construing  claim  for  resnlt  to  be  claim  for 
mechanism  descrltied  In  specifications;  Westlnghonse  v.  Gardner 
Brake  Co.,  29  Fed.  Caa  799,  holding  words  "  subsiaiitlBlly  as  de- 
scribed," necessarily  Implied  in  construing  claims;  New  Process 
Co.  T.  Mans,  20  Fed.  728,  holding  not  result,  but  means  by  which 
result  Is  effected,  pateotable;  Zau  v.  M'Ken^e,  62  Fed.  286.  holding 

'claim  broader  than  description  of  Invention,  must  be  so  Interpreted 
as  to  limit  it  to  Improvement  described;  Adams  By.  Co.  v.  LIndell 
By.  Co.,  77  Fed.  449,  40  V.  S.  App.  482,  holding  general  language  In 
claim  limited  to  element  or  device  described  in  speflfl cations;  Brill 
V.  St.  Louis  Car  Co..  90  Fed.  669,  62  U.  S.  App.  282.  holding  general 
language  of  claim  limited  by  description  in  Bpeclflcatloa;  Burke  t. 
Partridge,  58  N.  H.  851,  as  to  construction  of  patents.  Cited  with- 
out application  In  Wllkins  Shoe,  etc.,  Co.  t.  Webb,  89  Fed.  933. 
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Plitents. —  Inyentlon,  consisting  of  discovery  of  some  previously 
uiikoown  principle  of  science  or  property  of  matter,  by  wliich  some 
new  and  useful  result  is  obtained,  may  be  patented,  without  in- 
fading  in  claim  any  new  arrangement  of  machinery,  provided  in- 
ventor describes  method  or  process  of  applying  invention  to  practi- 
cal use,  p.  393. 

Patents  for  discovery  that  certain  useful  results  will  be  pro- 
duced in  any  art,  machine  or  composition,  by  use  of  certain  means, 
are  void,  if  described  results  cannot  be  obtained  by  described  means, 
p.39e. 

Patemts. —  Invention  requiring  employment  of  dangerous  means 
to  accomplish  described  result  is  not  useful  within  meaning  of 
I>atent  law,  p.  397. 

Patents. —  Two  things  are  not  the  same  under  patent  law,  when 
one  is  in  practice  substantially  better  than  the  other,  in  a  case  where 
second  improvement  is  not  gained  by  use  of  same  means  or  known 
equivalents,  p.  418. 

Patents. —  Question  whether  difference  in  degree  is  sufficient  to* 
prove  alleged  infringement,  is  one  of  fact,  p.  418. 

Patents. —  Tllghman  invention  for  manufacturing  glycerine  and 
acids  from  fat  by  action  of  highly  heated  water,  under  great 
pressure,  held  impractical,  and  patent  not  sustained,  pp.  412,  418. 

Cited  without  application  in  Tllghman  v.  Werle,  39  Fed.  682. 
Overruled  in  Tllghman  v.  Proctor,  102  U.  S.  708,  709,  26  L.  280,  281. 
and  Tllghman  v.  Proctor,  125  U.  S.  138,  149,  31  L.  664,  668,  8  S.  Ct. 
S85,  901,  sustaining  same  patent  as  patent  of  a  process;  dissenting 
opinion  in  Westinghouse  v.  Boyden  Brake  Co.,  170  U.  S.  578,  42 
L.  1151,  18  S.  Gt  726,  citing  overruling  cases,  arguendo. 

19  WalL  41^-433,  22  L.  43,  TELEGRAPH  CO.  v.  EYSER. 

Statuftes. —  What  is  clearly  implied  in  a  statute  is  as  effectual 
as  what  is  expressed,  p.  427. 

Statuftes. —  Remedial  provisions  in  statutes  should  be  liberally 
construed,  p.  427. 

Cited  in  Watson  v.  Mayberry,  15  Utah,  269,  49  Pac.  480,  holding 
provisions  for  appeals  should  be  liberally  construed. 

Appeal  and  error. —  Under  act  of  June  1,  1872,  supersedeas  bond 
may  be  filed,  and  writ  of  error  served  at  any  time  within  sixty 
days  after  rendition  of  Judgment,  p.  428. 

Cited  in  Rutherford  v.  Pennsylvania  Life  Ins.  Co.,  1  McCrary,  123, 
1  Fed.  459,  and  Brown  v.  Evans,  8  Sawy.  510,  18  Fed.  61,  both  hold- 
ing vrit  operates  as  supersedeas  if  served  within  sixty  days  after 
denial  of  motion  for  new  triaL 
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Distinguished  in  Kitchen  y.  Randolph,  d3  U.  S.  89,  90,  92,  23  I^. 
811,  812,  holding  under  section  1012,  revised  statutes,  unless  writ 
be  served  within  sixty  days,  supersedeas  cannot  be  allowed;  First 
National  Bank  v.  McAndrews,  7  Mont.  438,  17  Pac.  556,  holding 
supersedeas  not  obtainable  where  appeal  to  Supreme  Ck>urt  was  not 
talven  within  sixty  days. 

19  Wall.  433-468,  22  L.  116,  KLEIN  v.  RUSSELL. 

Trial. —  Direction  of  verdict  for  either  party  is  proper  only  when 
evidence  is  not  conflicting,  p.  463. 

Cited  in  United  States  v.  Babcock,  8  Dill.  580,  F.  C.  14,486,  re- 
fusing to  direct  verdict,  disputed  facts  existing;  Deavers  v.  Spencer, 
70  Fed.  481,  25  U.  S.  App.  411,  upholding  power  to  instruct  Jury  to 
find  for  defendant  when  plaintiff  fails  to  make  out  case. 

Appeal  and  error. —  Points  not  taken  in  court  below  cannot  be 
first  raised  on  appeal,  p.  463.  ^ 

Cited  in  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  1086,  holding  ob- 
jection, that  not  all  of  referees  signed  award,  cannot  be  first  raised 
on  appeal;  Pullman's  Car  Co.  v.  Central  Transp.  Co.,  139  U.  S.  63, 
35  L.  69,  11  S.  Ct  489,  holding  objection  that  contract  was  ultra 
vires,  cannot  be  first  raised  on  appeal;  United  States  t.  Bell  Tel.  Ck>., 
167  U.  S.  263,  42  L.  162,  17  S.  Ct  819,  approving  doctrine  generally. 

Distinguished  in  Fourth  Nat  Bank  v.  Francklyn,  120  U.  S.  751, 
30  L.  827,  7  S.  Ct  759,  holding  statute  not  referred  to  below,  may 
be  considered  on  appeal. 

Patents. —  Prima  facie  presumption  is  that  reissue  is  for  same 
invention  as  original  patent,  p.  463. 

Cited  generally  in  Wilson  v.  Coon,  18  Blatchf.  540,  6  Fed.  620,  and 
Russell  V.  Dodge,  93  U.  0.  464,  23  L.  975,  both  overruling  princli>al 
case  on  grounds  of  fact 

Patent  relates  back,  where  question  of  novelty  is  in  issue,  to 
date  of  invention,  not  to  time  of  application,  p.  464. 

Cited,  but  application  denied,  in  Andrews  v.  Hovey,  124  U.  S. 
711,  712,  31  L.  561,  8  S.  Ct  681,  682,  holding  patent  void  for  lack  of 
novelty. 

Patents. —  In  construing  patents,  courts  should  proceed  In  a 
liberal  spirit  bo  as  to  sustain  patent  and  construction  claimed  by 
patentee,  if  same  can  be  done  consistently  with  language  of  specifi- 
cations, p.  466. 

Cited  and  applied  in  Adams  v.  JoUet  Mfg.  Co.,  1  Fed.  Cas.  125, 
holding  courts  should  not  defeat  patent  for  mere  technical  defect 
in  description;  Bradley  v.  Dull,  19  Fed.  915,  applying  rule  to  patent 
involved;  Tondeur  v.  Stewart  28  Fed.  564,  and  Tondenr  v.  Cham- 
bers, 87  Fed.  337,  both  holding  construction  claimed  by  patentee  to 
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be  fETored;  Bichardson  v.  Campbell,  72  Fed.  520,  and  Palmer  Tire 
Go.  T.  Lozier,  84  Fed.  609,  both  holding  speciflcation  sufficiently  full, 
when  expressed  in  terms  intelligible  to  those  skilled  in  the  art; 
Burke  t.  Partridge,  58  N.  H.  351,  holding  scope  of  patent  ascer- 
tainable from  entire  instrument. 

Cited,  but  application  denied,  in  Soehner  v.  Favorite  Stove  Co., 
8i  Fed.  185,  54  U.  S.  App.  401,  where  language  of  claim,  in  light 
of  specification,  failed  to  show  practicable  combination.  Distin- 
guished in  Brown  v.  Stilwell,  etc.,  Mfg.  Co.,  67  Fed.  740,  6  U.  S.  App. 
427,  holding  Inventor  cannot  show  invention  broader  than  terms  of 
claim. 

Patents. —  Where  original  patent  was  for  process  of  treating 
leather  with  hot  fat  liquor,  reissue  seeking  to  cover  process  by  use 
of  fat  liquor,  hot  or  cold,  is  void,  p.  467. 

Cited  hi  Kennedy  v.  Solar  Beflning  Co.,  69  Fed.  718,  holding  re- 
issne  limited  to  method  8i>ecified  in  original  patent. 

Patents. —  Specifications  need  not  prescribe  exact  proportion  of 
all  ingredients,  in  order  to  make  claim  for  composition  valid,  p.  468. 

Miscellaneous. —  Beece  Button  Co.  v.  Globe  Button  Co.,  61  Fe^. 
^,  21  U.  S.  App.  244,  and  Kearney  v.  State,  101  Ga.  808,  65  Am. 
St  Rep.  a48,  29  S.  E.  129,  no  application. 

19  Waa  468-485,  22  L.  164,  THE  MAYOR  v.  RAY. 

Kimlcipal  corporations  possess  none  of  the  peculiar  character- 
istics and  qualities  of  private  trading  corporations,  except  that  of 
acting  in  a  corporate  capacity,  p.  475. 

Cited  isk  Eufaula  v.  McNab,  67  Ala.  590,  42  Am.  Rep.  119,  hold- 
ing ambiguity  arising  from  terms  of  charter  to  be  strictly  con- 
strued against  existence  of  doubted  power;  Vaughtman  v.  Town  of 
Waterloo,  14  Ind.  App.  651,  43  N.  B.  477,  holding  town  not  liable 
on  agreement  to  indemnify  ofiftcer  for  loss,  resulting  from  perform- 
ance of  duties;  Kansas  City  v.  Vineyard,  128  Mo.  81,  30  S.  W.  327, 
as  to  nature  of  municipal  corporations;  Kansas  City  v.  Smart,  128 
Mo.  291,  30  S.  W.  778,  holding  municipal  corporation  not  an  incor- 
porated company  within  constitutional  meaning;  State  v.  County 
CJommra.,  47  Neb.  453,  66  N.  W.  438,  holding  canal  commissioners 
not  a  municipal  corporation;  City  of  Corrallls  v.  Carllle,  10  Or.  140, 
45  Am.  Rep.  135,  and  Williams  v.  Davidson,  43  Tex.  34,  both  hold- 
ing municipal  powers  to  be  strictly  construed. 

Xunidpal  corporatlonB. —  Power  to  borrow  money  does  not  be- 
long to  a  municipal  corporation  as  an  incident  of  its  creation,  p.  475. 

Cited  and  principle  applied  in  Gause  v.  Clarksville,  5  Dill.  170, 
180,  181,  P.  C.  5,276,  holding  municipality  has  no  inherent  power  to 
borrow  and  issue  Becurlties;  Green  v.   Dyersburg,  2  Flipp,  493, 
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494,  F.  C.  B.TS6,  holding  power  to  borrow  not  Impllnlile  from  au- 
thorization to  snbBcribe  for  railroad  stocks;  Simpson  v.  Lauderdale 
Co.,  66  Ala.  68,  holding  county  cannot  borrow  for  erei^tion  of  neces- 
sary bridses,  unless  specially  empowered;  Mayor  v.  Wetumpfea 
Wharf  Co.,  63  Ala,  625,  626,  denying  power  of  city  tc  borrow  in  ab- 
sence of  ezpresB  grant  of  power;  Allen  t.  Intendaut,  etc..  SO  Ala. 
646,  8  80.  32,  fl  L.  K.  A.  498,  denying  inherent  power  of  city  to  bor- 
row money;  Goodwin  t.  Bast  Hartford,  70  Conn.  42,  ."iS  Atl.  SSTi.  a 
similar  case;  Tarr  v.  Grand  Rapids,  112  Mich.  102,  TO  N.  W.  412. 
holding  authority  to  construct  lighting  plant,  does  not  Iniiily  power 
to  borrow  therefor;  Wells  v.  Town  of  Sallna,  119  N.  T.  20o.  23  N,  E. 

874,  7  L.  R.  A.  764.  and  n.,  denying  general  power  of  tuwns  to  t>or- 
row  for  municipal  purposes,  collecting  casea;  Danii'l  v.  Commis- 
sioners of  Edgecombe  Co.,  74  N.  C.  499,  holding  contract  for  loan 
for  support  of  paupers,  void;  Dube  v.  Brown,  96  N.  f.  130,  1  S.   E. 

875.  holding  restrictions  on  borrowing  power  of  mimipipalitlea 
strictly  conBtnied;  Wallace  v.  Richmond.  94  Va.  223.  2il  S.  E.  591, 
holding  ordinance  ordering  destruction  of  liquor  and  plt'dging  city 
for  repayment  of  loss.  Told.  collectmg  cases;  Exclian^e  Banli  v. 
Lewis  Co.,  28  W.  Va.  288,  denying  power  of  Virginia  County  Courts 
to  borrow  for  erection  of  public  buildings.  See  30  Am.  Dec.  191, 
192.  193.  and  9S  Am.  Dec.  665,  notes  on  power  of  municipality  to 
borrow;  51  Am.  St.  Rep.  S28,  monographic  note  on  niuulclpal  bonds. 

Distinguished  In  Desmond  t.  Jefferson.  19  Fed.  4Sn.  ixililinn  au- 
thority to  purehftse  property  for  city  use  Implies  imwer  to  Issue 
bonds  Id  payment  thereof:  Martin  t.  Tyler.  4  N.  Dak.  289.  W  N".  W. 
396.  25  L.  B.  A.  843,  holding  power  to  issue  bonds  Inipllal.lo  from 
power  to  construct  drains;  Richmond,  etc.,  Co.  t.  West  Point,  M 
Va.  676,  27  8.  B.  461,  holding  city  may  bind  Itself  by  bond  for  pur- 
chsse  of  necessary  real  estate. 

Hnnlctpal  corporations. —  Creation  by  city  chai'tpr  of  specific 
means  of  raising  funds  Is  exclusive  of  all  other  mt^niiR,  p.  4To. 

Cited  and  principle  applied  In  Hill  t.  Memphis.  VM  U.  S.  201, 
205,  33  L.  890.  10  S.  Ct  564,  holding  Issuance  of  bonils  nnt  antliorized 
by  power  conferred  to  subscribe  for  railway  stock;  Iltidelberg  v- 
St.  Francois  Co.,  100  Mo.  75,  12  S.  W.  915,  holding  county  contract, 
not  made  as  provided  by  statute,  void. 

Distinguished  in  Adams  v.  Mayor,  69  Ga,  770,  cbartor  conferring 
broader  powers, 

Uanldpal  corporations, —  Municipal  authorities  h.ive  no  po^ver. 
in  absence  of  statute,  to  Issue  commercial  paper,  fm'  from  equi- 
table defenses  In  the  hands  of  bona  flde  holders,  p.  477. 

ThlB  holding  Is  relied  upon  by  the  following  citing  lafcji;  Wall  v. 
County  of  Monroe.  109  TT.  S.  78,  26  L,  432,  holding  lountj  may  set 
up  defenses  available  against  original  payee  in  snit  on  Its  warrants; 
Claiborne  Co.  t.  Brooks,  111  U.  S.  407,  28  L.  473,  4  S.  Ct.  492,  hold* 
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ing  power  conferred  on  connty  to  erect  buildings  does  not  authorize 
ittue  of  commercial  paper;  Merchants'  Bank  v.  Bergen  Co.,  115 
U.  &  391,  29  L.  432,  6  S.  Gt  91,  holding  bona  fide  holder  of  municipal 
bond  lacking  recitals,  chargeable  with  notice  of  illegality  of  is- 
suance; Norton  t.  Dyersburg,  127  U.  S.  175,  32  L.  90,  8  S.  Ct.  1118. 
holding  grant  of  power  to  subscribe  for  railroad  stock  does  not 
anthorize  issuance  of  negotiable  bonds;  District  of  Columbia  v. 
Cornell,  130  U.  S.  661,  32  L.  1043,  9  S.  Ct  695,  holding  wrongfully 
Issoed  negotiable  certificates  invalid  in  hands  of  bona  fide  holder; 
MerriU  v.  Monticello.  138  U.  S.  689,  690,  692,  34  L.  1076,  1077.  11 
S.  Ct  447,  448,  denying  implied  power  of  city  to  issue  negotiable 
paper;  Hopper  v.  Covington,  10  Biss.  490,  8  Fed.  779,  holding  bonds 
without  recitals  impeachable  In  hands  of  bona  fide  holders;  Hitch- 
cock T.  Galveston,  2  Woods,  283,  285,  F.  C.  6,532,  denying  inherent 
power  of  city  to  issue  negotiable  bonds  to  circulate  as  commercial 
paper;  Chlsholm  v.  Montgomery,  2  Woods,  593,  594.  F.  C.  2,686. 
holding  such  power  not  impliable  from  ordinary  police  powers; 
Lewis  v.  Shreveport  3  Woods,  211,  F.  C.  8,331,  holding  express  grant 
of  power  necessary  to  authorize  city  to  issue  bonds  not  authorized 
by  charter;  Shirk  v.  Pulaski  Co.,  4  DHL  213,  F.  C.  12,794,  holding 
warrants  issued  by  Arkansas  counties  subject  to  equities  in  hands 
of  bona  fide  holder;  Klnsey  v.  Little  River  Co.,  14  Fed.  Cas.  641, 
holding  county  warrants  subject  to  defense  of  ultra  vires  in  hands 
of  innocent  holder;  Stanton  v.  Shipley,  27  Fed.  500,  holding  paper 
negotiable  in  form,  issued  by  school  trustee,  at  most  a  simple  obli- 
gation; Dodge  v.  Memphis,  51  Fed.  167,  holding  negotiable  paper 
issued  by  municipality  without  authority,  void;  Goodwin  v.  East 
Hartford,  70  Conn.  42,  38  Atl.  885,  a  similar  case;  People  v.  John- 
son, 100  111.  548,  39  Am.  Rep.  68.  holding  connty  order  an  evidence 
of  indebtedness  always  open  to  defenses  proper  against  original 
holder;  State  v.  Hawes,  112  Ind.  327,  14  N.  E.  89,  holding  certificate 
of  indebtedness,  fraudulently  issued  by  township  trustee,  void  in 
hands  of  innocent  holder;  Newgass  v.  New  Orleans,  42  La.  Ann. 
167,  21  Am.  St  Rep.  371,  7  So.  566,  holding  city  certificates  of 
indebtedness  not  negotiable  instruments;  State  v.  Cook,  43  Neb. 
322,  61  N.  W.  694,  holding  municipal  warrants  not  negotiable  in- 
straments;  Town  of  Hackettstown  v.  Swackhamer,  37  N.  J.  L.  198, 
holding  promissory  note  given  by  municipality  subject  to  equities 
in  hands  of  Innocent  holder;  Knapp  v.  Mayor,  39  N.  J.  L.  308.  hold- 
ing municipality  lacks  power  to  invest  its  obligations  with  chararter 
of  commercial  paper;  Goose  River  Bank  v.  Willow  Lake  Township, 
1  N.  Dak.  27.  26  Am.  St  Rep.  606,  44  N.  W.  1002,  holding  school 
township  warrants  always  subject  to  defenses  against  payee;  Rob- 
ertson V.  Breedlove,  61  Tex.  322,  holding  counties  may  not  Issue 
honds  unless  power  Is  expressly  conferred.  See  note  in  3  Dill.  391, 
F>  G.  13,870,  on  municipal  bonds. 

Distinguished  in  Hitchcock  v.  Galveston,  96  U.  S.  350,  24  L.  661, 
holding  contract  for  street  work  not  wholly  inoperative  because 
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payment  was  to  be  In  nnaatbortzed  bondB;  Uagle  v,  Va\on  Towq- 
sblp,  40  N.  jr.  Ii.  455,  holding  defense  of  ultra  Tires  not  to  be  raised 
bj  demurrer,  notes  being  regulsr  on  face;  Bllngerlund  v.  Newark, 
64  N.  J.  L.  68,  23  AtL  131,  holding  right  of  municipality  to  give 
sealed  non-negotiable  eTldences  of  Indebtedness,  iiiiquestioDable. 
Departed  from  In  Wllllamsport  t.  Commonwealth,  84  Pa.  St  40ti. 
4&T,  24  Am.  Bep.  216,  217,  holding  mnnldpallty  has  Imjillcd  power  to 
Issue  notes  to  evidence  lawful  debts. 

Kimlcipal  corporatlonB. —  Warrants,  orders,  etc.,  given  by  city 
to  Its  creditors  as  evidence  of  amount  of  claims,  are  valid  for  that 
purpose  and  transferable,  p.  4T7. 

Cited  and  relied  upon  lo  Dorian  t.  Sbreveport,  ZS  Feil.  291,  292, 
holding  bond  evidence  of  Indebtedness  although  n&t  valid  as  nego- 
tiable paper;  Thompson  t.  Searcy  Co.,  G7  Fed,  1033,  12  U.  8.  App. 
618,  holding  county  warrants  mere  prima  fade  evUipnce  oC  valid 
claim;  Johnson  v.  New  Orleans,  46  La.  Ann.  TIC,  It!  So.  101.  holding 
holders  of  city  claims  entitled  to  payment  only  froni  funds  appro- 
priated for  payment  of  soch  claims;  Neely  v.  Yorkville,  10  S.  C. 
14B,  holding  bond  given  for  valid  municipal  debt  valid;  Soule  v. 
SeatOe,  6  Wash.  323,  33  Pac.  387,  holding  city  wnrrants  merely 
show  right  of  holder  to  participate  In  special  fond  whon  realized; 
arguendo  In  Anthony  r.  Sewing  Machine  Co.,  16  K.  I.  672.  18  At). 
176,  6  L.  R.  A.  D76.  See  80  Am.  Dec.  193.  note  on  borrowing  power 
of  municipalities;  67  Am.  Dec.  1K3,  note  on  rights  under  Illegal 
contract 

HuDldpal  corporations. —  City  drafts  and  ordern,  while  nego- 
tiable, depend  for  validity,  even  In  hands  of  tuna  Ode  holders,  upon 
regularity  of  Issue,  p.  478. 

Cited  and  followed  In  Wall  v.  County  of  Monroe,  103  U.  S.  78, 
26  L.  432,  holding  bona  fide  holder  of  county  warranto  takes  vrlth 
notice  of  all  defects;  Claiborne  Co.  v.  Brooks,  111  V.  S.  407,  28  L. 
473,  4  S.  Ct  492,  holding  county  voucher  examinable  ns  to  validity 
In  all  bands;  Adams  v.  Republic  Co.,  23  Fed.  213,  Imldlnfc  county 
warrants  negotiable  but  always  subject  to  original  d<'fcusea;  Ayles- 
•vorth  V.  Gratiot  Co.,  43  Fed.  355,  holding  holder  of  county  orders 
tabes  subject  to  legal  and  equitable  defenses;  Board  of  Oominrs, 
Y.  Sherwood,  64  Fed.  107.  27  U.  S.  App.  458,  holding  county  warrants 
not  conclusive  evidence  of  Indebtedness;  Goodwin  v.  E.nst  Hartford, 
70  Conn.  42,  38  Atl.  885.  a  similar  case;  McPhersnn  v.  Foster,  43 
Iowa,  67.  22  Am.  Rep.  230,  holding  taker  of  nnanthorizpd  city  bonds 
chargeable  with  notice  of  Inflrmittes;  North  Bergpn  v.  Eager.  41 
N.  J.  Ii.  187.  holding  Improvement  eertlflcates.  alwn.vs  subject  to 
defenses  nvnilable  against  original  holder;  Fritsch  r.  Board  of 
Gommrs..  15  Ttah,  06,  47  Pac.  1030.  holding  persons  recelvlne  nn- 
authorlKcd  county  bonds  do  so  at  their  peril;  Bardsley  v.  Sternberg. 
17  Wash.  249,  49  Pac.  501,  boldlDg  mnnldpal  warrants  not  nego- 
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tiable  In  sense  of  excluding  inquiry  into  legality  of  iSBue.  Principle 
applied  in  Dartmouth  Banlc  y.  School  Districts,  6  DalL.  343,  43  N. 
W.  825,  holding  municipal  corporations  may  always  raise  defense 
of  ultra  vires  in  actions  on  their  contracts;  Newberry  y.  Fox,  37 
Minn.  143,  6  Am.  8t  Bep.  831,  33  N.  W.  334,  holding  municipaUty 
not  estopped  from  denying  yalidity  of  contract  made  by  its  officers 
without  authority;  Board  of  Gommrs.  y.  Nelson,  51  Minn.  86,  88 
Am.  St  Bep.  487,  52  N.  W.  993,  holding  wrongful  acts  of  municipal 
officers  cannot  create  estoppel  against  corporation;  Isom  y.  First 
National  Bank,  52  Miss.  919,  920,  holding  Ulcer  of  county  warrants 
chargeable  with  notice  of  infirmities;  Hall  y.  Ashby,  2  Mont  493, 
holding  those  dealing  with  agent  of  municipality  bound  to  ascertain 
extent  of  his  authority;  Board  of  Superyisors  y.  Gatletf s  Bxrs., 
86  Va.  163,  9  S.  E.  1001,  holding  allowance  of  claim  by  superyisors 
no  bar  to  contesting  yalidity  thereof. 

Xnnlcipal  eorporationa. —  Drafts  issued  by  dty  upon  its  treas- 
rajt  after  being  receiyed  by  city  in  payment  of  taxes,  haye  no 
further  yalidity  and  cannot  be  reissued,  p.  480. 

Cited  and  applied  in  District  of  Columbia  y.  Cornell,  180  U.  S. 
661,  32  li.  1043,  9  S.  Ct  695,  holding  certificates  redeemed  and  can- 
celled, and  subsequently  wrongfully  issued,  inyalid;  Goodwin  y. 
East  Hartford,  70  Conn.  42,  38  AtL  885,  a  similar  case;  Bardsley  y. 
Sternberg,  17  Wash.  251,  253,  49  Pac.  502,  holding  warrants  coming 
Into  treasurers'  hands  henceforth  functus  officio;  dissenting  opinion 
in  Bardsley  y.  Sternberg,  18  Wash.  639,  52  Pac.  259,  majority 
holding  purchase  of  warrants  by  treasurer  not  a  payment 

Distinguished  in  Little  Bock  y.  National  BanlE,  98  TJ.  S.  315,  25 
L.  110,  where  State  law  allowed  issuance  and  reissuance  of  bonds. 

Xunidpal  corporations  may  borrow  for  legitimate  municipal  use, 
issuing  their  negotiable  notes,  subject  to  rules  of  commercial  law 
when  held  by  bona  fide  holders,  per  Hunt,  J.,  p.  483. 

Followed  in  Holmes  y.  Shreveport,  31  Fed.  118,  119.  holding 
mnnlcipalities  authorized  to  issue  promissory  notes  for  credit  price 
of  work  done*  protected  by  law  merchant. 

Principal  and  agent — One  retaining  money  receiyed  by  an 
agent  for  his  account  cannot  repudiate  contract  on  which  it  is 
recelTed,  per  Hunt,  J.,  p.  484. 

Cited  in  Perkins  y.  Boothby,  71  Me.  95,  holding  principal  retain- 
ing benefit  of  money,  borrowed  for  his  use  by  unauthorized  agent, 
cannot  refuse  to  pay  lender. 

Miscellaneous. —  Note  to  3  McCrary,  577,  as  recognizing  that  laws 
<rf  State  are  notice  to  all;  Balston  y.  Town  of  Weston,  —  W.  Va. 
"-*  33  8.  B.  330,  holding  estoppel  does  not  apply  to  destruction  of 
P^hhc  easements  by  Indiylduals. 
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19  Wall.  486-486,  22  L.  180,  THE  MATOE  v.  LlN'DSEr. 

Argued  with,  and  decided  la  accordance  wltli  decision  In,  Mayor 
r.  Raj,  supra. 

Cited  In  Fairly  v.  Naeh,  70  Mlsa.  201  {aee  12  So.  152).  holding 
principal  cannot  -reptidlate  aeent's  acts  and  rt^tiiio  licacfit  tbereoF. 

19  Wall.  480-490,  22  L.  67,  UNITED  STATES  v.  ATIWO. 

Admiralty.—  Under  act  of  March  3,  1825,  «ni'  is  triable  for  as- 
sault on  the  high  seas  In  district  in  which  he  Is  delivered  to  mar- 
shal, although  first  delivered  to  State  officers  la  nnother  district 
for  safe-lceeplng,  p.  400. 

Cited  In  Jonea  t.  United  States,  137  U.  S.  212.  34  L.  G95,  11  S. 
Ct  S3,  holding  murder,  committed  on  Guano  Island,  triable  In  QrsI 
district  Into  which  murderer  Is  brought 

10  Wall.  490-605,  22  L.  189,  TAPPAN  t.  MERCHANTS'  K.l- 
TIONAL  BANK. 

Property. —  Personal  property  follows  the  owner  aud  has  It* 
situs  at  his  domicile,  p.  404. 

Cited  and  principle  applied  In  Central  Trust  Co,  v.  Chattanooga, 
etc.,  B.  R.,  08  Fed.  680,  holding,  for  purpose  of  jurtadlctlon.  sltiw 
of  debt  follows  person  of  creditor;  Jaelt  v.  Wiilkcr,  79  Fed.  141, 
holding  mortgage  taxable  only  In  State  where  owner  resides: 
Atchison,  etc,,  B,  B.  v,  Maggard.  0  Colo.  App.  frt.  39  Tac.  ftH7,  hold- 
ing wages  can  only  be  garnlsheed  In  State  whiTp  ompioyee  re- 
sides, and  services  were  rendered;  Goldgart  t.  iVople,  100  111.  29, 
holding  non-resident  creditor  nbt  liable  for  taxniioa  on  debts  due 
him  from  residents;  Pullen  v.  HiUman,  84  Me.  1:12.  30  Am.  St  R^P' 
342.  24  AtL  796,  holding  Insolvency  Court  lacked  jiirisilk'ilon  to  dii- 
charge  from  debt  due  resident  of  another  State;  Augusta  v.  Kim- 
ball, 01  Me.  609,  40  Atl.  008,  41  L.  R.  A.  477,  holilinR  securities  belli 
In  trust  In  another  State  not  taxable,  although  beneflciartes  reside 
In  Maine;  Ogden  v.  St  Joseph,  90  Mo.  629.  3  S.  W.  27.  hoidtag 
shares  of  corporation  stock  taxable  only  In  Jurisdiction  to  wblcb 
owner's  person  Is  subject;  Railroad  t.  Commissioners.  91  N.  C.  45T, 
holding  noa-resldent  holder  of  shares  In  corporntion  In  State  not 
taxable  therein;  Grant  y.  Jonee,  39  Ohio  St  SI4.  holding  credits 
owned  by  non-resident  not  taxable;  Hawk  y.  B'>na,  6  Ohio  C.  C. 
466,  holding  property  of  estate  held  In  atMtber  i^tnte,  one  execntoc 
being  a  resident  of  Ohio,  not  taxable;  Mayor  r.  Alexander,  10  Lea, 
476,  holding  personal  property  of  estate  taxable  at  executor's  dom- 
icile; Street  B.  E.  v.  Morrow,  87  Tenn.  429,  11  S.  W.  353.  2  L.  R. 
A.  860,  holding  corporation  bonds  taxable  at  holder's  residence,  not 
location  of  corporation;  arguendo.  In  MasoD  t,  Beebe.  44  Fed.  S59, 
holding  Illinois  exemption  laws  applicable  through  comity  to  gar- 
nishment of  Illinois  debt  In  Iowa. 
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Tazatioiu — For  purposes  of  taxation  personal  property  may  be 
separated  from  Its  owner,  and  he  may  be  taxed  therefor  at  place  of 
its  actual  location,  p.  499. 

Cited  and  principle  applied  in  Pullman's  Car  Ck>.  t.  Pennsylyania, 
141  U.  S.  23,  35  L,  616,  11  S.  Ct.  878,  upholding  tax  on  cars  of  for- 
eign corporation  used  In  State;  Savings  Society  v.  Multnomah  Co., 
169  U.  S.  427,  42  L.  806,  18  S.  Gt.  394,  upholding  taxation  of  mort- 
gages in  county  where  land  lies,  irrespective  of  mortgagee's  dom- 
icile, collecting  cases;  New  Orleans  v.  Stempel,  175  U.  S.  320,  hold- 
ing bonds  in  State,  but  property  of  non-resident,  taxable  therein; 
Swallow  V.  Thomas,  15  Kan.  68,  and  Commissioners  v.  Nelson, 
19  Kan.  245,  27  Am.  Rep.  110,  upholding  power  to  separate  situs 
of  property  from  domicile  of  owner  for  taxation;  Fisher  v.  Commrs. 
of  Bush  Co.,  19  Kan.  415,  holding  resident  of  Kansas  not  there 
taxable  for  notes  left  in  Iowa  for  collection;  Finch  v.  York  Co., 
19  Neb.  52,  56  Am.  Rep.  743,  26  N.  W.  590,  holding  securities  of 
non<re8ident  left  in  State  for  collection  taxable  therein;  State  v. 
Shaw,  21  Nev.  226,  29  Pac.  322,  holding  cattle  taxable  in  county  of 
habitat,  irrespective  of  owner's  residence;  Winkley  v.  Newton,  67 
N.  H.  83,  36  Atl.  612,  35  L.  R.  A.  757,  holding  ice  cut  and  stored 
in  State  by  non-resident  taxable  therein;  Jenkins  ▼.  Charleston,  5 
S.  C.  402,  22  Am.  Rep.  24,  holding  city  stock  owned  by  non-residents 
taxable  in  city;  St  Albans  v.  Car  Co.,  57  Yt  81,  holding  stock  owned 
by  non-residents  in  home  corporation  taxable  at  location  thereof; 
Greves  v.  Shaw,  173  Mass.  208,  53  N.  E.  372,  holding  stock  in  State 
corporation,  owned  by  non-resident,  taxable,  although  certificates 
are  in  another  State;  Morrison  v.  Manchester,  58  N.  H.  551,  hold- 
ing mortgaged  property  taxable  to  mortgagor  in  possession.  See 
02  Am.  St  Rep.  449,  451,  459,  monographic  note. 

Property. —  Shares  of  stock  of  national  banks  are  personal  prop- 
erty, p.  500. 

Cited  in  Manns  ▼.  Brookviile  Bank,  78  Ind.  245,  holding  bank 
stock  mortgageable  as  personal  property. 

Tazation. —  State  in  which  national  bank  is  located  has  power 
to  tax  shares  of  stock  therein,  whether  held  by  residents  or  non« 
residents,  p.  500. 

Cited  and  relied  upon  in  Mclver  v.  Robinson,  53  Ala.  458,  hold- 
ing national  bank  shares  taxable  where  bank  is  located;  National 
Commercial  Bank  v.  Mayor,  62  Ala.  296,  34  Am.  Rep.  21,  holding 
State  may  require  national  banks  to  pay  taxes  for  stockholders; 
State  V.  Travellers*  Ins.  Co.,  70  Conn.  603,  66  Am.  St  Rep.  144, 
40  Atl.  468,  upholding  taxation  of  corporate  stock  held  by  non- 
residents; Burke  v.  Speer,  59  Ga.  355,  affirming  levy  of  execution 
under  Judgment  for  like  tax;  State  v.  Newark,  39  N.  J.  L.  384, 
holding  mode  of  assessment  of  such  stock  within  discretion  of  leg- 
islatore;  De  Baun  y.  Smith,  55  N.  J.  L.  Ill,  25  AH  277,  holding 
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stock  In  national  bank  located  In  another  Statf  not  laxnMe;  Wll- 
UaniB  T.  Weaver,  75  N.  Y.  36.  npboldiDg  statute  aestissliig  shares 
In  county  of  bank's  location;  Bule  t.  Commissi  oners,  79  N.  C.  271. 
274,  holding  eucfa  shares  owned  by  r«si<J«?Dts  taxable  at  place  of 
owner's  residence  or  of  bank's  location;  Lemby  v.  Commissioner?. 
SJ  N.  C.  382,  holding  State  may  tax  sucb  sbares  where  tliere  is  no 
discrimination  against  them;  Bradley  t.  Itauder.  36  Ohio  St  35,  38 
Am.  Rep.  549,  holding  resident  owner  of  shares  In  foreign  corpora- 
tion taxable  therefor;  Stockbolders  y.  Supervisors,  88  Vn.  295,  13 
S.  B.  40S,  upholding  statute  taxing  bank  shares  without  regard  to 
residence  of  holders.  See  the  following  valuable  notes:  53  Am. 
Dec.  530,  06  Am.  Dec.  202,  203,  200,  2;h],  aud  62  Am.  St.  Rep. 
159,  469. 

Cited,  but  not  applied.  In  Baldwin  t.  City  Council,  53  Ala.  439. 
holding  taxation  of  bank  shares  not  deli'irated  to  municipalities. 
Distinguished  In  Linton  t.  Chllds,  105  Gn.  !>T2,  32  S.  E.  G19,  bold- 
lag  tax  on  bank  presidents  inoperatlvt?  as  to  national  banks; 
Carthage  v.  First  National  Bank,  71  Mo.  509,  36  Am.  Rep.  4%, 
boltUng  municipal  license  tax  on  national  banks  void. 

Turatlon- —  Illinois  Constitution  of  1848  contained  no  provision 
prohibiting  taxation  of  shares  of  national  bank  stock  at  place  of 
Ixink'B  location,  Irrespective  of  owner's  place  of  residence,  p.  505. 

Cited  generally  In  State  Railroad  Tax  Cases,  92  U.  8.  612.  23  L. 
673,  holding  tax  In  proportion  to  assessed  value  of  road  in  each 
county,  valid. 

Uiscelianeous.— City  NaOonal  Bank  v.  radiicah.  2  Flipp.  63.  F. 
C.  2,743,  as  impliedly  upholding  jurlsdlctlnn  In  like  cases;  Dubuque 
».  Chicago,  etc.,  R.  R.,  47  Iowa,  109,  as  to  impossibility  of  exactly 
equal  taxaUon;  Douglass  v.  HarrlBvlUe,  9  W.  Va.  IGS,  27  Am.  Rep. 
551,  and  Wllllama  v.  County  Court.  26  W.  Va.  C30,  no  application. 

19  Wall.  605-514,   22  L.  2«i,   EX   PAETR   ROBINSON.       ' 

Contempt. —  Power  to  punish  for  contempt  Is  Inherent  in  all 
courts,  p.  BIO. 

Cited  and  principle  applied  In  Bx  parte  Terry,  128  U.  S.  303,  32 
L.  408,  9  8.  Ct  79,  reprinted  In  13  Sawy.  4ti2,  iipboldlug  power  of 
Circuit  Court  to  Imprison  for  contempt;  KlU'nLipcker  v.  Plymouth 
Co.,.  134  U.  S,  37,  33  L.  804,  10  8.  Ct  42ii,  holding  summary  pro- 
ceedings for  contempt,  without  Jury  trial,  due  process  of  law;  Inter- 
state Commerce  Commn.  v.  Brimson,  154  T!.  S.  489.  38  L.  1061,  14  S. 
Ct.  1138,  holding  contempt  not  triable,  of  right  by  Jury;  In  re  Debs, 
158  D.  S.  596,  80  U  1106,  14  8.  Ct  1138.  holding  enforcement  of  In- 
junction by  contempt  proceedings  not  an  o.^ccution  of  criminal  laws; 
Fischer  v.  Hayes,  10  Blatchf.  22,  6  Fed.  72,  upholding  power  to  com- 
mit until  fine  for  contempt  be  paid;  In  re  \eagle.  14  Sawy.  267,  2fi8, 
39  Fed.  857,  6  L.  R.  A.  91,  holding  power  to  punish  for  contempt  In- 
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herent,  Irrespecttve  of  statute;  United  States  t.  Lancaster,  44  Fed. 
890, 10  L.  R.  A.  320,  holding  citizen  of  one  State  may  apply  to  Fed- 
eral court  to  punish  by  contempt  a  violation  of  Its  decree  against  cit- 
izen of  another  State;  HlUmon  y.  Mutual  Life  Ins.  Co.,  79  Fed.  750, 
holding  court  may  punish  summarily  for  contempt  In  Its  presence 
or  obstructing  Its  Justice;  United  States  v.  Sweeney,  05  Fed.  450, 
panisblng  violation  of  Injunction   as   contempt;   Hughes   v.   The 
People,  5  Colo.  446,  holding  power  to  punish  contempt  independent 
of  statutory  provisions;  Cooper  v.  People,  13  Colo.  357,  22  Pac.  706, 
6  L.  R.  A.  437,  holding  court  may  summarily  punish  for  publication 
of  articles  referring  to  pending  cause;  Hawkins  v.  State,  125  Ind. 
573,  25  N.  B.  810,  holding  inherent  power  to  punish  for  contempt 
cannot  be  abridged  by  legislature;  In  re  Mlllington,  24  Kan.  222, 
upholding  inherent  power  to  punish  for  publication  of  articles  re- 
flecting on  court  in  case  at  issue;  In  re  Wolley,  11  Bush,  112,  pun- 
ishing Incorporation  of  insulting  language  in  petition  for  rehearing; 
State  V.  Judge,  35  La.  Ann.  1105,  holding  Judge  may  compel,  by  rule, 
appearance  of  relator,  on  charge  of  contempt;  In  re  Chadwlck,  100 
Mich.  601,  67  N.  W.  1076,  punishing  attorney  for  publishing  letter 
criticising  decree  of  court;  Kregel  v.  Bartllng,  23  Neb.  852,  37  N. 
W.  670,  holding  power  to  punish  for  contempt  not  dependent  upon 
statute;  In  re  Hughes,  8  N.  Mex.  241,  43  Pac.  607,  holding  editor 
punishable  for  printing  article  criticising  motive  of  Judge  ln*pend- 
ing  proceedings;  State  v.  Markuson,  5  N.  Dak.  160,  64  N.  W.  038, 
holding  contempt  summarily  punishable  without  Jury  trial;  Burke 
V.  Territory,  2  Okl.  500,  37  Pac.  833,  holding  Inherent  power  to 
pnnish  contempt  cannot  be  taken  away  by  statute;  State  v.  Frew, 
24  W.  Va.  453,  40  Am.  Rep.  260,  denying  power  of  legislature  to  de- 
prive courts  of  power  to  punish  summarily  constructive  contempts; 
State  V.  Frew,  24  W.  Va.  477,  punishing  publication  of  libel  on 
Judges,  with  reference  to  pending  case;  In  re  Rosenberg,  00  Wis. 
^,  63  N.  W.  1066,  holding  refusal  of  Judgment  debtor  to  disclose 
property,  punishable  contempt;    dissenting  opinion   In   Interstate 
Commerce  Commn.  v.  Brlmson,  155  U.  S.  5,  30  L.  50,  15  S.  Ct  20, 
holding  contempt  not  committed,  majority  opinion  supra;  In  re 
Cary,  10  Fed.  625,  holding  to  sustain  contempt  proceedings,  order 
must  have  been  clear  and  certain.    See  notes  In  12  Am.  Dec.  170,. 
and  45  Am.  St  Rep.  72. 

Cited,  but  not  applied.  In  State  v.  Circuit  Court,  07  Wis.  8»  65 
Am.  St  Rep.  02,  72  N.  W.  104,  38  L.  R.  A.  558,  denying  power  to 
punish  for  publication  of  strictures  on  Judge,  not  referring  to  pend- 
^S  causes. 

Contempt— Power  of  Circuit  and  District  Courts  to  punish  for 
contempt  is  limited  by  act  of  1831  to  cases  of  misbehavior  in  pres- 
^ce  ot  court,  of  misbehavior  of  any  officer  of  the  court  In  official 
^'^i^ctions,  and  of  disobedience  to  lawful  writs,  etc.,  p.  511. 

Cited  and  relied  upon  in  Savin,  Petitioner,  131  U.  S.  276,  33  L. 
^%  9  S.  ct  701,  holding  offering  money  to  witness  in  hallway,  mis- 
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behavior  la  conrt'e  presence;  In  re  Uay.  2  Fllpp.  i)GS,  1  Fed.  742. 
boldlQK  Jnror  guilty  for  corniptly  coarerrlng-  n-ith  party  during 
trial;  United  States  t.  AnonymouB,  21  Fed.  766,  holdiDg  It  coutempt 
to  Interfere  with  examloatlon  of  wltnesB;  ICirk  v.  Mflwfiiikee,  etc.. 
Mfg.  Co.,  26  Fed.  606,  508.  holdiog  Federal  I'ourt  cnunot  impose 
penalties  for  contempt  allowed  by  State  statute,  but  nnt  by  act: 
Jeffries  v.  Lanrle,  27  Fed.  IM,  ordering  Impri  hod  meat  of  couni>e1  for 
failure  to  obey  order  to  turn  over  money  collcctpd  for  client;  Ex 
parte  Bosktrk,  72  Fed.  20,  25  U.  S.  App.  613,  holding  violation  of 
attorney's  oral  stipulation  not  punishable  as  contempt:  Indianapolis 
Water  Co.  t.  American  Strawboard  Co.,  75  Fed.  077.  078,  boldlng 
Tlolatlon  of  Injunction  contempt,  punishable.  Irrespective  of  motive; 
Htllman  v.  Mutual  Life  Ins.  Co.,  79  Fed.  751.  holding  writing  of 
4^rcular  letter  reflecting  on  conduct  of  litigation,  not  punishable  as 
contempt;  Hovey  t.  Elliott.  146  N.  T.  136,  137,  31)  N.  E.  812.  843. 
3B  L.  R.  A.  460,  461.  and  n.,  holding  Federal  courts  larked  power 
to  punish  for  contempt  by  striking  out  answer;  Stnte  v.  Mc- 
Claugherty,  83  W.  Va.  255,  holding  conrt,  uniipr  statute,  cannot 
fine  attorney  for  publishing  llt)ellouB  charge  against  judge  In  news- 
paper; S.  C.,  p.  256,  holding  State  appellate  court  deprived  by  stat- 
ute from  power  to  punish  contempts;  State  v.  Ilansforil.  43  W.  Va. 
776,  28  S.  E.  792,  holding  drafUng  petition  for  r(>1ionrlng  by  stran- 
gers te  action,  not  contempt  on  part  of  attorney:  dissenting  opinion. 
In  Ei  parte  Wall,  107  U.  S.  303.  27  L.  566.  2  S.  Ct.  an.  majorily  hold- 
ing attorney  properly  disbarred  for  commission  of  crime;  In  re 
Buckley,  69  Cal.  17,  10  Pac.  78,  majority  balding  power  to  punish 
for  contempt  may  be  limited  by  legislature.  Sve  extended  note  Id 
SS  Am.  Dec.  420.  and  2  Am.  St.  Rep.  847.  monographic  note. 

Dlstlngulabed  In  Burke  v.  Territory,  2  Okl.  51t>,  37  Pac.  835.  hold- 
ing statutory  limitation  of  power  to  punish  for  contempt  does  nut 
extend  to  territorial  courts;  Carter  t.  Common  wealth.  06  Va.  810. 
811,  32  S.  E.  783.  45  L.  R.  A.  313,  314,  holding  Inherent  power  to 
punish  for  contempt  cannot  t>e  restricted  by  legislature;  S^tate  v. 
Frew,  24  W.  Va.  469,  40  Am.  Rep.  274,  holding  rule  restricted  to 
Federal  courts. 

Cmtem.pt. —  Disbarment  for  contempt  Is  void  under  judiciary 
act  of  1789.  which,  by  prescribing  punishment  by  fine  or  Imprison- 
ment, excludes  other  modes  of  punishment,  p.  .'jl2. 

Cited  In  Denver,  etc.,  Ry.  v.  Atchison,  etc.,  R.  11..  5  McCraty,  292, 
16  Fed.  SS3,  holding  court  cannot  make  order  in  nature  of  further 
directions  for  enforcement  of  decree;  United  StRlea  v.  Memphis, 
etc.,  R.  R.,  6  Fed.  240.  holding  corporation  niny  be  fined  for  con- 
tempt In  disobeying  Injunction.  See  45  Am.  St.  Rep.  86,  mono- 
graphic note. 

Distinguished  In  In  re  Boone,  83  Fed.  948,  and  United  States  v. 
Qreen,  86  Fed.  8SS,  disbarring  for  unprofessloual  conduct. 
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Attomej  and  client. —  Power  to  disbar  an  attorney  can  be  ex- 
erdsed  only  when  there  has  been  such  conduct  on  his  part  as  shows 
him  unfit  to  be  a  member  of  the  profession,  p.  512. 

Cited  and  principle  applied  in  United  States  v.  Green,  85  Fed. 
861,  disbarring  attorney  for  filing  brief  containing  libellous  lan- 
guage regarding  judges;  State  v.  Judge,  49  La.  Ann.  1018,  22  So. 
196,  holding  courts  possess  inherent  power  to  disbar  for  unprofe»» 
sional  conduct;  In  re  Dayis,  93  Pa.  St  121,  39  Am.  Bep.  731,  hold- 
ing court  may  disbar  attomey^  for  embezzlement  from  client,  not- 
withstanding abandonment  of  prosecution  by  latter.  See  95  Am. 
Dec  338,  extended  note  on  disbarment;  also  2  Am.  St  Rep.  848, 
monographic  note. 

Attorney  and  client — Before  judgment  of  disbarment  Is  ren- 
dered attorney  should  have  notice  of  grounds  of  complaint  against 
him,  and  ample  opportunity  of  explanation  and  defense,  p.  512. 

Cited  and  principle  applied  in  In  re  Oommrs.  of  Circuit  Ck>iirt, 
65  Fed.  317,  refusing  to  order  removal  of  commissioners  without 
trial;  In  re  Boone,  83  Fed.  947,  holding  attorney  entitled  to  notice 
of  charges  preferred;  State  v.  Finley,  30  Fla.  313,  11  So.  503,  hold- 
ing charges  in  disbarment  proceedings  must  be  si>ecific  and  particu- 
lar; State  V.  Schultz,  11  Mont  432,  28  Pac.  044,  holding  State  ex- 
aminers cannot  revoke  physician's  certificate  without  notice;  In 
re  Orton,  54  Wis.  384,  11  N.  W.  580,  holding  charges  must  be  spe- 
cific and  opportunity  for  defense  given.  See  52  Am.  Dec.  302,  note; 
95  Am.  Dec.  334,  341,  extended  note  on  disbarment;  also  2  Am.  St 
Rep.  860,  and  45  Am.  St  Bep.  74,  monographic  note  on  grounds 
for  disbarment 

Qualified  in  In  re  Brown,  2  Old.  596,  39  Pac.  471,  holding  attorney 
entitled  merely  to  reasonable  opportunity  to  prepare  defense. 

Xandamus  is  proper  remedy  for  restoration  of  attorney  dis- 
barred by  court  exceeding  its  jurisdiction  in  the  matter,  p.  518. 

Cited  hi  Virginia  v.  Bives,  100  U.  S.  330,  25  L.  673,  as  to  functions 
of  mandamus;  dissenting  opinion  in  Ex  parte  Wall,  107  TJ.  S.  318, 
27  L.  572,  2  S.  Gt  614,  majority  denying  mandamus  because  lower 
court  had  jurisdiction.  See  notes  in  95  Am.  Dec.  344,  and  2  Am. 
St  Bep.  862. 

DistlnguiBhed  in  Ex  parte  Terry,  128  U.  S.  306,  32  L.  409,  9  & 
Ct  80,  reprinted  In  13  Sawy.  465,  holding  Supreme  Court  on  habeas 
corpus  cannot  deal  with  defects  making  proceedings  simply  ir- 
regular. Criticised  and  departed  from  in  In  re  Orton,  54  Wis.  880, 
U  N.  W.  584,  holding  appeal,  not  mandamus,  proper  remedy. 

Attorney  and  client —  From  an  order  of  disbarment  neither  ap- 
peal nor  writ  of  error  will  lie,  p.  514. 

Approved  hi  Butler  v.  People.  2  Colo.  297,  holding  error  doea  not 
lie  to  judgment  for  contempt 
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.  DlBtlngnUbed  In  Matter  of  Eldildge.  82  N.  Y.  166.  holdlns  order 
pnnlBhlng  attorney  for  profeaslonal  misconduct  reviewable  on  ap- 
peal upon  facta;  In  re  Brown,  2  OkL  591,  39  I'ac.  470,  holding  ap- 
peal lies  from  order  suspending  attorney  pending  trial  on  disbar- 
ment cbarges;  State  v.  Knight,  3  8.  Dak.  612,  44  Am.  St  Rep.  810, 
64  N.  W.  413,  holding,  nnder  statnte,  error  lies  to  Jndgment  for 
contempt 

Miscellaneous. —  Robinson's  case,  131  Mass.  3S0,  41  A.m.  Bep.  243, 
holding  women  Inadmlwlble  as  attorneys. 

19  WalL  514-^18,  22  L.  172.  BYAN  T.  UNITED  STATES. 

Internal  Terenne. —  Sureties  on  bond  for  transportation  of  cer- 
tain boxes  of  tobacco  to  another  district,  are  rc^poDsible  for  trans- 
portation of  the  tobacco,  not  of  tho  boxes,  p.  518, 

Internal  rerenneL — Carelessness  of  revenue  Inspector,  making 
frand  easier  of  accomplishment  does  not  release  sureties  oa  bond 
for  traniportatlon  of  tobacco  to  another  district  where  principal 
aUpped  empty  boxes,  p.  618. 

Cited  and  applied  in  Stem  t.  People,  102  in.  550,  holding  sureties 
on  treasurer's  bond  cannot  plead  failure  of  boar^l  to  require  prin- 
cipal to  account    See  63  Am.  St  Rep.  328,  337,  monographic  note. 

19  WalL  619-526,  22  L.  158,  BURKE  t.  MILTENBERGER. 

War. —  ProTlsional  Court  of  Lotiislana,  estalilished  during  Civil 
War,  was  not  dissolved  until  April  2,  1866,  p.  525. 

FoUowed  m  Burke  v.  Tregre,  154  U.  8.  642,  ;!S  I..  1090.  H  S.  Ct 
1197,  affirming  Butke  v.  Tregre,  28  La.  Ann.  4,^s,  nn  identical  case; 
Beta  T.  IlUnols  Cent  Ry.,  —  La.  Ann.  — ,  24  So.  fiT.*!,  Iiolding  ordi- 
nary civil  authority  of  State  ceased  during  Fi^deral  occupation; 
Daniel  t.  Huteheson,  86  Tex.  61,  ^,  22  S.  W.  O.lfi.  93S.  holding  mil- 
itary courts  created  In  Texas  nnder  reconstrut-tion  acts,  existed 
nnUl  April  16,  1870. 

EvldNtce. —  Judicial  notice  will  not  be  taken  of  orders  issued  by 
military  commanders  during  Federal  occupation  of  Louisiana  dar- 
ing Civil  War,  p.  626. 

Followed  In  Burke  v.  Tregre,  154  U.  S.  642,  :«  L.  1000,  14  S.  Ct. 
1197,  afibmlng  Burke  v,  Tregre.  28  La,  Ann.  4a3,  an  Identical  case; 
Johnston  V.  Wilson,  29  Oratt.  382,  refusing  to  iii.liclaily  notice  njil- 
Itary  orders.  See  extended  notes  In  89  Am.  Dec.  670,  and  In  49 
Am.  Rep.  206. 

19  WalL  526-531,  22  L.  160,  HEAD  T.  THE  UXIVBBSITT. 

Collegea  and  onlTersitlas. —  Professor  in  State  university,  elected 
for  term  "subject  to  law,"  may  be  removed  without  fault,  by  sub- 
sequent action  of  legislature  before  expiration  of  term,  p.  531. 
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Cited  and  principle  applied  In  State  t.  Gales,  77  N.  C.  286,  holding 
derk  may  be  depriyed  of  fees  by  transferring  part  of  conrf  s  busi- 
ness to  new  court;  Prairie  v.  Worth,  78  N.  O.  173,  holding  sheriff 
takes  olBce  subject  to  legislative  power  to  control  duties  thereef ; 
Galdwell  v.  Wilson,  121  N.  C.  460,  28  8.  B.  561,  holding  legislature 
In  creating  office  may  reserve  right  of  removal;  Gillan  v.  Board  of 
Besents,  88  Wis.  13,  58  N.  W.  1044,  24  L.  B.  A.  338,  holding  power 
to  remove  teacher  at  pleasure  a  discretionary  one. 

19  Wall.  531-544,  22  L.  155,  INSUBANCE  CO.  v.  SEAYEB. 

Appeal  and  error. —  Error  cannot  be  assigned  on  ruling  not  ex- 
cepted to  below,  p.  540. 

Insnzance. —  Where  one  engaged  in  unlawful  racing  is  thrown 
from  sulky,  but  uninjured,  and  in  attempting  to  stop  horse,  is  killed, 
death  cannot  be  attributed  to  new  and  controlling  cause,  but  must 
be  considered  as  incurred  while  racing,  and  as  within  provision  in 
policy,  that  contract  shall  not  extend  to  death  by  breach  of  law, 
p.  544. 

Cited  and  principle  applied  in  Gresham  v.  Equitable  Ins.  Ck>.,  87 
Oa.  409,  27  Am.  St.  Bep.  264,  13  S.  B.  752,  13  L.  B.  A.  839,  and  n., 
holding  death  from  duel  not  covered  by  policy  excepting  death 
by  fighting,  although  slayer  was  insane;  Bloom  v.  Franklin  Ins. 
Co.,  97  Ind.  486,  49  Am.  Bep.  476,  holding  it  sufficient  to  work  for- 
feiture that  wounds  causing  death  were  received  while  violating 
law;  Freeman  t.  Mercantile,  etc.,  Assn.,  156  Mass.  354,  30  N.  E. 
1014,  17  L.  B.  A.  755,  and  n.,  approving  charge  as  to  proximate 
cause  of  death;  WoUf  v.  Connecticut  Ins.  Co.,  5  Mo.  App.  242, 
holding  death  incurred  in  consequence  of  commission  of  misde- 
meanor, within  exception;  iEtna  Ins.  Co.  v.  Yandecar,  86  Fed.  289, 
57  U.  S.  App.  460,  to  point  that  insurance  company  has  right  to 
limit  its  liability;  Portsmouth  Ins.  Co.  v.  Beynolds,  32  Gratt  619. 
See  35  Am.  Bep.  650,  note,  on  proximate  cause;  36  Am.  St  Bep. 
861,  monographic  note  on  proximate  cause;  60  Am.  St.  Bep.  161, 
163,  extended  note  on  death  from  violation  of  law. 

Distinguished  in  Insurance  Co.  v.  Bennett,  90  Tenn.  269,  25  Am. 
St  Bep.  692,  16  S.  W.  726,  holding  unlawful  act,  as  contemplated 
by  policy,  does  not  apply  to  mere  immoral  acts. 

Insurance. —  Instruction  leaving  jury  to  determine  from  evidence 
of  ordinary  people  residing  in  same  district  as  insured,  whether 
horse-racing  was  within  clause  exempting  company  from  liability 
for  death  due  to  "  duelling,  fighting  or  other  breach  of  the  law/' 
p.  543. 

19  WalL  544-547,  22  L.  183,  BUTT  v.  BLLETT. 

Chattel  mortgage  of  crop  not  yet  sown  is  inoperative  until  crop 
grows  when  lien  attaches,  p.  547. 
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Cited  and  principle  applied  In  Brjggs  t.  United  States,  143  U.  S. 
ZM,  3G  L.  184.  12  S.  Ct.  394,  holding  mortKage  of  unsown  crop 
oovera  same  when  subsequently  raised;  Barnard  v.  Nonvlth,  etc., 
B.  K..  4  Cliff.  atXi.  F.  C.  1,007,  holding  after-a^jquiied  leasehuld  in- 
terests pass  to  mortgagee;  Boston  Safe  Deposit  v.  Bankers,  etc., 
Co.,  36  Fed.  298,  holding  mortgage  of  acquired  pruticrtj  takes  effect 
as  valid  lien  upon  acquirement  by  mortgagor;  Mllllkcn  v.  Bnrrow. 
65  Fed.  805,  upholding  clause  in  mortgage  of  sti«iir  crop  covering 
prospective  bounties;  Abraham  v.  Carter,  53  Ala.  W,  holding  siutu- 
tory  lien  for  advances  to  make  crops  operates  as  mortgage  of  after> 
acquired  property;  Booker  v,  Jones,  55  Ala.  271,  reprluted  In  30 
Am.  Itep.  66,  note,  bolding  mortgage  of  future  crop  on  land  to 
be  acquired  by  mortgagor,  attaches  In  equity  as  crop  matures;  West- 
moreland T.  Foster,  60  Ala.  454,  holding  landUircl's  Hen  for  rent 
on  tenants'  crops  exists  Independent  of  statute;  Patapsco  Guano 
Co.  T.  Ballard,  107  Ala.  716,  54  Am,  St.  Eep.  135,  rj  So.  77P,  holding 
mortgagor  of  unplanted  crop  becomes  trustee  for  laorlgngee  when 
crop  grows;  Apperson  v.  Moore,  30  Ark.  60.  21  Am,  Kcp.  173,  holding 
lien  under  mortgage  of  unplanted  crop  attaches  on  latter  coming 
Into  existence;  Grand  Forks  Bank  v.  Minneapolis,  I'lc.  Elevator  Co.. 
6  Dak.  3S6,  43  N.  W.  808,  holding  chattel  mortgaco  on  future  crops 
valid,  and  reviewing  authorities;  Stephens  v.  TuckiT,  r>r>  Gn.  544.  wp- 
holding  mortgage  on  future  crop;  Headrick  v.  Boiiiinln,  tJ3  Ind.  438. 
holding  tenant's  mortgage  of  future  crop  valid  agiitnst  his  execution 
creditors;  Fejavary  v.  Broesch,  52  Iowa,  90,  3'>  Am.  Rep.  262,  2 
N.  W.  964,  holding  lease  clause  making  rent  a  Hen  ou  crops,  a 
valid  mortgage;  Edwards  v.  Peterson.  80  Me.  37:;.  0  Am.  St.  Rpp. 
209.  14  Atl.  937.  holding  assignment  of  expectcil  wngcs  in  future 
employment  valid  in  equity;  Dickey  v.  Waldo.  ftT  Mich.  2G.1,  W  N. 
W.  611,  23  Ii.  R.  A.  479,  upholding  agreement  to  plant  aud  care 
for  trees  to  be  famished  by  other  party  for  onf  half  crops  grown 
tbereon;  Cayce  v.  Stovall,  50  Miss.  399.  holding  lien  of  mort£;age 
on  unsown  crop  attaches  as  It  comes  in  esse;  I'.vi'rmnu  v.  Kobb. 
52  Miss.  662.  24  Am.  Rep.  687,  similar  case,  uphoMinc  lessee's  mort- 
gage of  unsown  crop  to  secure  rent;  Davis  v.  Wars,  55  MIs.q.  378. 
879,  holding  mortgage  covering  live  Stock  to  bi-  ai'qulrcd  during 
term,  gives  Hen  on  stock  acquired  by  trading;  Gotten  v.  WlUoughby, 
83  N.  C.  78,  35  Am.  Bep.  665,  holding  crop  sown  but  not  yet  grow- 
ing, mortgagable  at  common  law;  Oroton  Mfg,  Co.  v.  Gardiner.  11 
R.  I.  028.  holding  such  mortgage  a  valid  contract  for  a  Hen;  Wat- 
kins  V.  Wyatt  0  Bait  254,  reprinted  in  80  .\ra.  Rep,  Qi.  and 
Dupree  v.  McClanahan,  1  Tex.  App.  Civ.  817,  lioU:  holding  crop  to 
be  planted,  subject  of  valid  mortgage;  De  Vaughn  v.  Howell.  82 
Oa.  344.  14  Am.  Bt.  Rep.  164.  9  S.  E.  174,  boldlUR  Inndlord  may  re- 
Berve  In  lease,  title  to  future  crop  to  secnre  rent;  Hewett  v.  Wil- 
liams, 48  La.  Ann.  693,  19  So.  606,  application  v.icue:  dissenting 
opinion  In  Cbaffe  t.  Heyner,  31  La.  Ana.  611,  G20,  majority  optn- 
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Ion  bas  no  application;  Succession  of  Benjamin,  39  La.  Ann.  616, 
2  J3o.  190,  majority  holding  mortgage  not  created;  Cook  v.  Ck>rthelU 
11  R.  I.  485,  majority  holding  mortgage  of  property  to  be  acquired 
ineflTectiiaL  See  EUet  y.  Butt,  1  Woods,  220,  note,  F.  C.  4,384,  S. 
C.  in  District  CJourt,  46  Am.  Dec.  717,  and  76  Am.  Dec.  725,  731, 
732,  notes  on  mortgages  of  after-acquired  property;  14  Am.  St. 
Bep.  168,  note  on  landlord's  right  to  reserye  lien  on  tenant's  crops. 
Cited  but  not  applied  in  Brockenbrough  y.  Brockenbrough,  31 
Gratt  593,  qusere  as  to  whether  trust  deed  passed  after-acquired 
property.  Distinguished  in  Rees  y.  Goates,  65  Ala.  258,  holding 
Terbal  mortgage  of  future  crop  does  not  pass  legal  title  on  which 
mortgage  without  having  acquired  possession,  can  maintain  trover 
against  third  party;  Bush  v.  Gamer,  73  Ala.  167,  holding  mortgage 
on  implanted  crop  creates  mere  equitable  lien  insufficient  to  support 
trover;  Noyes  y.  Jenkins,  55  Ga.  587,  holding  unplanted  crop  not  a 
subject  of  sale;  liOng  y.  Hines,  40  Kan.  223,  10  Am.  St  Rep.  195, 
19  Pac.  797,  holding  chattel  mortgage  of  unplanted  crop  void  against 
attaching  creditors.  Departed  from  in  Williams  v.  Briggs,  11  R.  I. 
47S,  reprhited  in  22  Am.  Rep.  654,  note,  holding  mortgage  of  per- 
sonal property  to  be  acquired  conveys  no  title  upon  acquisition 
nnlefls  mortgagee  then  takes  possession,  reviewing  authorities. 

Landlord  and  tenant. —  Where  leased  property  is  sold  on  execu- 
tion, against  lessor,  sheriff's  deed  conveys  reversion  and  rent  to 
purchaser,  p.  547. 

Cited  In  Webster  v.  Nichols,  104  111.  178,  holding  lease  covenant 
making  rent  first  lien  on  future  improvements  runs  with  the  land;' 
Chandler  v.  Pittsburgh  Glass  Co.,  20  Ind.  App.  166,  60  N.  B.  400, 
holding  grantee  of  leased  property  entitled  to  rents  maturing  after 
conveyance.    See  1  Woods,  220,  note. 

19  Wan.  548-560,  22  L.  196,  THE  CONFEDERATE  NOTE  CASE. 

War.—  Contracts  made  in  insurrectionary  State  during  Civil  War, 
though  solvable  in  Confederate  currency,  are  valid  as  between  the 
parties,  where  not  designed  to  aid  the  insurrectionary  government, 
p.  566. 

Followed  in  Wilmington,  etc.,  R.  R.  v.  King,  91  U.  S.  4,  23  L. 
186,  Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  848,  Effinger  v.  Kenney, 
115  U.  8.  573,  29  L.  497,  6  S.  Ct  183,  N.  O.  Water- Works  v.  Louisiana 
Sngar  Co.,  125  U.  S.  33,  31  L.  613,  8  S.  Ct  749,  and  Baldy  v.  Hunter, 
171  U.  S.  397,  402,  18  S.  Ct.  893,  895,  all  holding  guardian's  in- 
vestment of  wards'  Confederate  currency  in  Confederate  bonds  not 
illegal:  Tan  Hoose  v.  Bush,  54  Ala.  350,  Tayloe  v.  Dugger,  66  Ala. 
449,  Trustees  v.  Turner,  71  Ala.  431,  432,  holding  note  paid  during 
war  in  Confederate  money  cannot  be  sued  on;  Berry  v.  Bellows, 
90  Ark.  212.  holding  payment  made  and  accepted  in  Confederate 
money  discharged  debt. 
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DlBtlDgalsbed  In  Lamar  t.  Mlcou,  112  C.  S.  476,  2,S  L.  760,  5  S. 
Ct  232,  holding  gttaxdlan'a  Investment  of  ward's  money  In  Con- 
Cedemte  bondi  anlawtnL 

Wat. —  Under  Nortb  Carolina  acallns  act  of  1865,  preBumptlon  ts 
that  contracta  made  in  fnBurrectlonarr  States  during  Civil  War  were 
solvable  in  Confederate  currency,  p.  558. 

Cited  and  applied  In  Stewart  t.  Salamoa,  94  U.  S.  435,  2-1  L,.  270. 
holding  purchasers  of  railroad  bonds  contemplated  payment  In 
Confederate  notes. 

DIstlnKutshed  In  Masele  v.  Byrd,  87  Ala.  979,  6  So.  146.  holding 
In  absence  of  understanding  to  pay  In  Confederate  money,  not  col- 
lectible In  legal  money. 

C<mtracts. —  Where  contract  was  nfade  during  Civil  War,  In 
Insurrectionary  States,  payable  la  "dollars,"  Confcclerate  notes 
being  Intended,  parol  evidence  ts  admissible  to  prove  value  of  said 
notes  In  legal  currency  at  time  contract  was  m&de.  p.  557. 

Cited  and  applied  In  Rlyes  v.  Duke,  105  TJ.  8.  140.  141,  20  L.  1035. 
holding  plalntlfT  suing  on  contract  may  recover  amount  stipulated 
at  then  value  of  Confederate  compared  with  legal  curn^noy ;  Daugb- 
drlll  v.  Bdwards.  &9  Ala.  427,  holding  value  of  land  sold  for  Con- 
federate money  Is  value  in  lawful  money  at  time  of  sale:  Miller  v, 
McKinney,  S  Lea,  97,  holding  apeclflcation  of  dollars  serves  only  to 
measure  quantity  of  notes,  not  valne,  which  may  be  nEcertained  by 
proof:  arguendo  In  United  States  v.  Fuller,  4  N.  Mcx.  360.  5  N.  Mes. 
87,  20  Pac.  177,  holding,  Indictment  charging  embezzlement  of  dol- 
lars, sufficient,  though  not  specifying  kind;  generally  In  AiiKcralR 
y.  Naglee,  74  Gal.  67,  10  Pac.  373,  holding  meanlnj;  of  ambiguous 
term  explainable  by  parol;  In  re  Curtis.  64  Conn.  514,  42  Am.  St- 
Bep.  205,  80  AtL  771,  holding  parol  admissible  to  show  Bpecial 
meaning  of  term  used  as  understood  by  parttea. 

Distinguished  In  Melten  v.  Ford,  28  Fed.  646,  lioldlnc  parol  evi- 
dence inadmissible  where  context  shows  sense  in  which  parties 
used  disputed  word. 

'  Payment. —  Understanding  of  contracting  parties  as  to  currency 
of  payment  may  be  shown  from  nature  of  transaction  and  attendant 
^cumstances  as  well  as  from  language  used;  hence,  coutmct  in 
Confederate  States  payable  In  "  dollars  "  may  be  shown  to  have 
contemplated  Confederate  notes,  not  lawful  money,  p.  5:>9. 

Followed  In  Taylor  v.  Bland,  60  Tex.  31.  holding  nndorstandlag 
aa  to  character  of  money  In  which  note  wa»  to  bo  paid  may  be 
shown  from  nature  of  transaction. 

Payment. —  Interest  Is  payable  In  same  currency  In  which  prin- 
cipal Is  to  be  paid,  p.  560. 

Cited  In  New  Orleans  v.  Jackson.  S3  La.  Ann.  1042,  holding  In- 
terest on  delinquent  taxes  payable,  like  principal,  In  city  scrip. 
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TJrazy,  as  a  defense,  must  be  specially  pleaded  or  set  up  in  an- 
swer to  entitle  it  to  consideration,  p.  560. 

19  WalL  560-563,  22  L.  161,  NUNEZ  v.  DAUTBL. 

BillA  and  notes. —  Promise  to  pay  sum  acknowledged  due  for 
serrices  "  as  soon  as  crop  can  be  sold  or  money  raised  from  other 
sources  "  is  not  a  ];Hx>missory  note,  p.  562. 

Cited  in  The  Lykres,  36  Fed.  922,  and  The  Serapfs,  87  Fed.  438, 
both  holding  master's  bottomry  obligation  payable  on  arrival  at 
port  not  a  negotiable  instrument;  Tell  City  Co.  v.  Nees,  63  Ind.  249, 
to  point  that  contracts  between  indiylduals  to  pay  when  party  is 
able,  are  yalid.    See  42  Am.  Rep.  367,  note. 

Payment. —  Where  agreement  is  to  pay  as  soon  as  crop  can  be 
sold  or  money  raised  otherwise,  payment  is  not  conditional  to  ex- 
tent of  depending  finally  on  alternatives  mentioned,  but  must  be 
made  within  reasonable  time,  p.  562. 

Cited  and  applied  in  Noyes  v.  Barnard,  63  Fed.  788,  15  U.  S.  App. 
327,  holding  agreement  to  compensate  from  proceeds  of  sale,  im- 
plies sale  within  reasonable  time;  Grass  v.  Scruggs,  115  Ala.  267, 
22  So.  83,  holding  where  time  of  payment  specified  is  expressed 
in  terms  of  centingency,  it  must  be  made  within  reasonable  time; 
WiUiston  T.  Perkins,  51  Cal.  555,  holding  builder  agreeing  to  pay 
for  work  when  vessel  is  sold,  entitled  to  only  reasonable  time  in 
which  to  sell;  Harkinson  v.  Dry  Placer  Ck>.,  6  Colo.  273,  holding 
agreement  to  pay  out  of  first  earnings  does  not  excuse  payment  on 
failure  of  contingency;  Whiting  v.  Gray,  27  Fla.  488;  8  So.  727,  11 
L.  R.  A.  527,  holding  where  no  time  is  expressed  in  executory  con- 
tract for  performance  thereof,  law  implies  performance  in  reason- 
able time;  Randall  v.  Johnson,  59  Miss.  318,  42  Am.  Rep.  366,  holding 
promise  to  pay  after  vessel's  return  enforceable,  although  vessel  Is 
lost;  Nolaod  v.  Bull,  24  Or.  484,  33  Pac.  985,  and  Haley  v.  Harve/, 
1  Tex.  App.  Civ.  618,  holding  where  happening  of  future  event  16 
fixed  as  time  of  payment,  and  event  does  not  happen,  payment  must 
he  within  reasonable  time;  Johnston  v.  Schenck,  15  Utah,  494,  50 
Pac.  923,  holding  one  cannot  avoid  liability  on  contingent  promise 
to  pay  by  putting  it  out  of  his  power  to  perform;  Campbell  v.  Short, 
35  La.  Ann.  460,  holding  where  contract  is  silent  as  to  quantity  of 
coal  to  be  delivered,  parol  evidence  admissible. 

Contracts. —  Where  payment  is  to  be  made  within  reasonable 
time,  question  thereof  is  for  court,  p.  563. 

Followed  in  Harkinson  v.  Dry  Placer  Co.,  6  Colo.  274,  holding 
what  Is  reasonable  time  for  payment  a  question  for  court 

Distinguished  in  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  890,  22 
U.  &  App.  164,  holding  question  of  reasonable  time  one  for  Jury, 
where  depending  on  special  circumstances  of  case. 
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IB  Wall.  563-872,  22  L.  181,  WILLIAMS  V.  BANKHEAD. 

Appa&l  and  orror. —  Where  only  part  of  record  1b  suot  to  Supreme 
Court,  and  It  contalos  ootblng  to  ebov  that  A.  mis  a  part.v  to  aiiK 
except  bare  title  of  cause  at  bead  of  several  ardors,  in  whlcii  uaiuvs 
of  A.'s  partners  "  et  al."  appeared,  fact  tbat  A.  was  a  party  di>ea 
not  Bufflclently  appear,  p.  570. 

Cited  In  McPlke  t.  Wells,  M  Miss.  147,  boldiog  rocord  must  stiow 
person  to  be  party  to  suit 

Distinguished  In  Boyd  v.  Boane,  49  Ark.  412,  413.  5  S.  V.\  70S. 
holding  phrase  "et  alios"  must  be  construed  to  refer  to  all  di- 
fendants  who  bave  been  serred. 

FartlM. —  Where  person  will  be  directly  afftcied  by  decree  he 
la  an  indispensable  party,  p.  671. 

Cited  anil  applied  In  Christian  v.  Atlantic,  etc..  R.  R..  133  U.  S. 
241,  33  L.  G&2,  10  S.  Ct  262,  holding  State  In dis]K'Q sable  iiurtf  to 
proceeding  to  establish  lien  on  stock  owned  hy  It;  Land  Co.  v, 
Blklns,  22  Blatchf.  204,  20  Fed.  546,  hoIdlQfc  one  whose  intere.^u 
In  land  would  be  aflected  by  flnal  decree  necesBiiry  i)arty;  Harrlaon. 
etc.,  Co.  T.  Conncll  BlofTs  Water  Co.,  25  Kpd.  172,  holding  city 
necessary  party  to  action  to  establish  Hen  on  nmlDs  under  streeta; 
Bland  y.  Pteemaa,  29  Fed.  672,  holding  all  heirs  necensary  parties 
In  suit  charging  administrator  with  frandutenily  converting  estate's 
assets;  Central  Trust  Co.  t.  Florida  By.,  4:;  Fed.  7rtS,  hoiafn); 
where  railroad  Is  mortgaged  to  secure  bonds  (.■iinrn steed  b.r  Slate. 
decree  that  mortgage  does  not  cover  certain  branoli  |8  Invalid  wberp 
bondholders  and  State  were  not  parties;  Chadbrnirn  v.  Coe,  45  Fed, 
827,  8.  C.  afflrmed  In  Circuit  Court  of  Appeals,  .''il  Fed.  481,  10  U.  P. 
App.  78,  holding  bill  against  trustee  to  subject  projierty  frauduleDtly 
conveyed  to  her  not  sustainable  where  debtor  -nan  not  party;  Gray 
V.  Havemeyer,  53  Fed.  178,  10  U.  8.  App.  4r<n.  holding  other  me- 
chanic's lienors  necessary  parties  to  appeal  by  one  Reeking  priority 
of  Hen;  Lawrence  t.  Times  Printing  Co.,  90  Fed.  28,  holding  As- 
sociated Press  necessary  party  In  suit  to  eslnhllnh  riEht  of  pat- 
chaser  of  newspaper  to  Assodated  Press  dlspad.'ties.  under  vendee's 
contract;  Allen  v.  Tritch.  5  Colo.  227,  aUowlna  eross-blll  to  be  an 
amended  as  to  Include  necessary  party  not  iniiJe  party  to  orlfdnnl 
bill;  Masters  v.  Templeton.  92  Ind.  452,  holding  bolder  of  lieu  on 
land  proper  party  In  salt  to  foreclose  subsequent  mortgage;  Stats 
V.  Burke,  33  La.  Ann.  006,  holding  no  adjudication  can  be  made  in 
absence  of  parties  whose  rights  are  to  be  tested;  GroKory  v.  >ler- 
chaoU'  Bank.  171  Masa.  69.  50  N.  E.  62,  bo]<1in|;  one  seeking  to 
establish  trust  In  bank  deposit  mast  mate  depositor  a  party: 
McFlke  T.  Wells,  54  Ulss.  146,  holding  court  will  not  proceed  where 
persos  beyond  Jarlsdlctlon  Is  necesary  party:  Sterens  \.  South 
Ogden  Land  Co.,  14  Utah,  241,  4T  Pac.  S3,  holding  conspirators  and 
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an  persons  affected  by  fraud  proper  parties  to  salt  based  on  fraud- 
ulent conspiracy.  Cited  generally  in  Randall  ▼.  Lower,  08  Ind.  262; 
dissenting  opinion  in  Wilhelm  v.  Byles,  60  Mich.  676,  29  N.  W. 
116,  majority  holding  other  creditors  not  necessary  parties  in  cred- 
itors' suit  to  enforce  execution  of  assignee's  trust. 

Parties. —  One  interested  In  controversy  but  who  will  not  be  di- 
rectly affected  by  decree  made  in  his  absence  Is  not  an  indispen- 
sable party,  but  should  be  made  one  If  possible,  and  court  will 
not  proceed  without  him  if  he  can  be  reached,  p.  671. 

Cited  In  Hays  v.  Humphreys,  37  Fed.  284,  holding  prop^  party 
residing  in  State  should  be  joined;  Union  Mill  Co.  ▼.  Danberg,  81 
Fed.  90,  tenant  in  common  may  sue  in  equity  to  restrain  infringe- 
ment of  water  rights  without  joining  co-tenants;  Sioux  City  Ry.  v. 
Trust  Co.,  82  Fed.  126,  49  U.  S.  App.  531,  holding  court  may  permit 
dismissal  as  to  unnecessary  parties  when  retention  would  oust  juris- 
diction. 

Parties. —  One  not  interested  in  controyersy  between  immediate 
litigants,  but  having  interest  in  subject-matter  which  may  be  con- 
veniently settled  in  the  suit,  may  be  mii:de  a  party  or  not,  at  com- 
plainants' option,  p.  571. 

Cited  and  applied  in  Goldsmith  v.  Gilliland,  10  Sawy.  618.  24 
Fed.  157,  holding  party  in  possession  may  maintain  suit  to  quiet 
title  against  any  or  all  claimants  of  undivided  interests;  Hiclclin  v. 
Marco,  56  Fed.  563,  15  U.  S.  App.  55,  holding  grantees  of  purchaser 
on  foreclosure  not  necessary  parties  in  action  to  cancel  mortgage; 
Columbia  Finance  Co.  v.  Kentucky  Ry.  Co.,  60  Fed.  796,  22  U.  S. 
^PP<  54,  holding  party  not  affected  by  decree  unnecessary;  Donovan 
T.  Campion,  85  Fed.  72,  56  U.  S.  App.  391,  holding  agent  employed 
to  purchase  and  convey  to  principal  neither  indispensable  nor  proper 
party  to  bill  against  principal  to  vacate  deed;  Pollard  v.  Lathrop, 
12  Colo.  176,  20  Pac.  254,  holding  agent  who  effected  settlement 
not  necessary  party  in  action  to  establish  trust;  Supervisors  v. 
Walbridge,  38  Wis.  188,  holding  where  grounds  of  action  alleged 
against  several  defendants  arise  from  same  transaction,  bill  not 
multifarious. 

Equity. —  Where  equity  proceeding  concerns  disposal  of  specific 
fond,  one  claiming  same  is  an  indispensable  party,  p.  572. 

Hlscellaneous. —  Branson  v.  Oregonian  Ry.  Co.,  11  Or.  167,  2 
Pac.  90,  no  application. 

19  WalL  67W577,  22  L.  162,  STEVENSON  v.  WILLIAMS. 

RemoTal  of  cauMS. —  Act  of  1867  authorizes  removal  to  Federal 
courts  only  where  application  is  made  before  final  Judgment  in  the 
State  court  of  original  jurisdiction,  p.  576. 
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Cited  and  principle  applied  In  Lowe  t.  WllllBms,  94  U.  S.  651. 
24  L.  216,  holding  anlt  pending  In  State  appellate  court  cannot 
be  remoTcd;  Ayers  v,  Wataon,  118  U,  8.  697,  28  L.  1004,  5  S,  CL  G42, 
holding  mistrial  b;  dlRBgreement  of  Jury  does  not  tnke  away  rlgbt 
of  removal;  Brice  t.  Somera,  1  Fllpp.  618,  F.  C.  1,856.  holding  case 
cannot  be  removed  after  appeal  from  State  court  of  original  Juris- 
diction; UcCullon  T.  Waterman,  1  Fllpp.  668,  F.  C.  8,675,  remanding 
case  where  removal  was  songbt  after  entry  of  dcfatiU;  FUk  r. 
Henarle,  13  Sawy.  49,  S2  Fed.  426,  holding  appllcatioa  may  be  miid« 
any  time  during  pendency  for  trial,  Irrespectlie  of  mistrials;  Kei- 
logg  V.  Hnghes,  3  DUL  358.  S69,  F.  G.  7,662,  holding  action  i 
able  after  reversal  by  appellate  conrt  and  befor 
of  new  trial;  In  re  Fraser,  9  Fed.  Caa.  730,  holding  application  for 
removal  made  after  entry  of  decree,  too  late;  Darst  v.  Peoria.  13 
Fed,  564,  holding  application  after  appeal  and  affirmance  and  cause 
remanded  with  Instmctlona,  too  late;  Field  v.  Williams,  24  Fed. 
014,  holding  canse  removable  after  mllng  on  'Icmurrer;  Sharp  v. 
Rntcher,  74  Ind.  363,  holding  removal  may  be  ha<l  nny  time  before 
final  hearlag;  Dn  Tlvler  v.  Hopkins,  116  Mass,  129,  17  Am.  Rep. 
145,  holding  claim  against  estate,  pending  on  npppal  from  decision 
of  probate  commlmloners,  not  removable;  Japhxon  v.  Gould.  74  Me. 
674,  to  point  that  Federal  court  will  proceed  as  If  action  bad  been 
there  commenced.  See  8  DtlL  366,  note,  F.  C.  8.S02.  on  final  deter- 
mination of  controversy;  12  Am.  Rep.  562,  and  22  Am.  Bep.  80,  notes 
on  removal  before  trial. 

Courts. —  Judgment  «f  one  State  conrt  annulling  that  of  another 
on  ground  that  notes  on  wblch  former  was  rendered  were  given 
for  loan  of  Confederate  money  preeeots  do  Federal  question,  and 
is  not  reviewable  by  Supreme  Court,  p.  676. 

Cited  In  Winona,  etc.,  H,  B.  t.  Plalnvlew,  143  U.  S.  393,  36  I>. 
200,  12  S.  Ct  538,  holding  Jnrtsdlctlon  arises  only  when  State  court 
has  given  effect  to  statute  Impairing  obligation  of  prior  contract; 
arguendo  in  New  Orleans  Water-Works  ▼.  Louisiana  Sugar  Co., 
126  U.  8.  84,  85,  SI  L.  618,  8  S.  Ct  750,  and  Krelgcr  v.  Shelby 
B.  B.,  126  C.'  S.  46,  81  L.  678.  8  S.  Ct  756,  botli  homing  error  does 
not  lie  to  highest  State  court  on  gronnd  that  contract  obligation 
bas  been  Impaired  unless  decision  Inyolves  construction  of   some 

19  WalL  577-581,  22  L.  208,  OSBORNH  t.  UNITED  ST^TES- 
Intemal  rereane. —  Object  of  section  8,  act  of  I8G8,  respecting 

dlstllleri'  bonds,  being  to  protect  the  government,  not  sureties,    it 

did  not  make  the  United  States  a  guarantor  to  sureties  that  distillery 

property  was  free  from  Incumbrances,  p.  681. 
Followed  In  Hart  v.  United  States,  96  U.  S.  816.  24  L.  480.  a  simitar 

case.    Cited  and  appUed  in  United  Statea  t.  De  Vlsser,  10  Fed.  G48. 
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holding  statntes  designed  only  to  aid  gorernment  ofScers  in  perform- 
ing duties  form  no  part  of  sureties'  contract  See  63  Am.  St  Bep. 
337,  monographic  note  6n  discharge  of  sureties. 

19  WalL  581-584,  22  L.  201,  PBETB  T.  MOBGAN. 

Gommcroeu —  Power  to  establish  quarantine  laws  rests  with  States, 
p.  582. 

Cited  hi  Norfolk,  etc.,  By.  t.  Commonwealth,  03  Ya.  757,  57  Am. 
St  Bep.  882,  24  S.  B.  839,  34  L.  B.  A.  108,  upholding  law  prohibiting 
numlng  trains  on  Sunday. 

Commercew — States  haye  no  power  to  levy  tonnage  duties  for 
defrayment  of  quarantine  expenses  on  vessels  entering  their  ports, 

p.  581 

Cited  and  applied  in  Gannon  y.  New  Orleans,  20  WalL  581,  22 
L.  420,  holding  tonnage  tax  on  steamboats  as  compensation  for  use 
or  wbarf,  unconstitutional;  Inman  S.  S.  Go.  y.  Tinker,  94  U.  S.  245,  24 
L  122,  holding  tonnage  tax  on  ships  entering  New  York,  void;  Tele- 
graph Co.  y.  Texas,  105  XT.  S.  465,  26  L.  1068,  holding  specific  tax  on 
messages  transmitted  beyond  State  unconstitutional;  Booth  y.  Lloyd, 
33  Fed.  598,  holding  Maryland  statute,  exacting  tonnage  duty  on 
oyster  boats,  unconstitutional;  Ferrari  y.  Board  of  Health,  24  Fla. 
413,  5  So.  4,  holding  quarantine  charge  based  on  tonnage  inyalid; 
Harbor  Commrs.  y.  Pashley,  19  S.  G.  821,  323,  holding  harbor  charge 
graduated  according  to  yessel's  length  and  not  for  seryices,  inyalid. 
See  extended  note  in  27  Am.  St.  Bep.  557,  on  State  regulation  of 
commerce;  47  Am.  St  Bep.  549,  monographic  note  on  quarantine 
regulations. 

Distinguished  in  Packet  Go.  y.  Keokuk,  ^  U.  S.  86,  24  L.  380, 
upholding  city  wharfage  charge  proportioned  to  tonnage;  Trans- 
portation Go.  y.  Wheeling,  99  IT.  S.  284,  25  L.  415,  holding  steam- 
boats may  be  taxed  as  personal  property  by  city  where  owner  re- 
sides; Machine  Go.  y.  Gage,  100  U.  S.  678,  25  L.  755,  upholding  tax 
on  all  sewing-machine  peddlers  without  regard  to  place  of  manu- 
factnre;  Wiggins  Ferry  Go.  y.  Bast  St  Louis,  107  U.  S.  376,  27 
L.  423,  2  S.  Gt.  266,  upholding  license  fee  on  ferry-boats  landing  In 
State,  irrespectiye  of  tonnage;  Transportation  Go.  y.  Parkersburg, 
107  U.  S.  698.  27  L.  587.  2  S.  Gt.  737,  upholding  wharfage  fee  based 
on  tonnage;  Morgan  y.  Louisiana,  118  IT.  S.  462,  463,  30  L.  241,  6 
8.  Gt  1118,  affirming  S.  G.,  36  La.  Ann.  669,  671,  upholding  proyision 
for  payment  of  fixed  fee  for  examination  by  all  yessels  passing 
nnarantine;  Keokuk  y.  Keokuk  Packet  Go.,  45  Iowa,  208,  upholding 
fee  for  nse  of  wharf,  graduated  by  yessePs  tonnage. 

1»  Wan.  584r^90,  22  L.  173.  BAILBOAD  GO  y.  BIGHMOND. 

Contracts  yaUd  when  made,  continue  yalid  and  enforceable  so 
as  peace  lasts  between  goyernments  of  contracting  parties. 
Vol.  VIII  — 18 
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notwItbetandlDg  cluuiEes  in  conditions  whici  led  to  their  creation. 
p.  csg. 

Cited  generaUy  In  Wiggins  Ferry  Co,  t.  Chicago,  etc.,  B.  R.,  li:S 
Mo.  24a,  27  8.  W.  571. 

Commerce  power  was  vested  Id  Congi'css  In  order  to  secure 
freedom  In  commercial  iDterconrse  against  diRcrlmliiatlDg  S^tate  leg- 
islation; It  is  not  to  be  so  exercised  as  to  lutei'ferc  with  private 
contracts,  not  designed,  wben  made,  to  create  such  Intercourse; 
hence,  railroad's  agreement  that  a  certain  elevator  company  should 
handle  Its  grain  at  a  certain  point,  la  not  leriulnuted  by  the  build- 
ing of  a  bridge  rendering  elevating  of  tbi'  grain  uunccessarj.  nor 
Is  the  enforcement  of  the  agreement  an  latcrfercQce  with  the  com- 
merce power,  p.  590, 

Cited  and  applied  In  Bowman  t.  Chicago,  etc..  By.,  125  U.  8.  4S4, 
SI  L.  706,  8  8.  Ct  688,  holding  will  of  Congress  Is  that  transportation 
of  commodities  between  States  shall  be  free,  except  as  restricted  by 
Congress;  lUinotn  Central  R.  R.  v.  lUlnols,  lti3  U.  S.  154,  41  L.  Ill,  IS 
8.  Ct  1101,  holding  State  cannot  Impair  usitulnega  of  facilities  for 
interstate  traffic  by  requiring  stoppage  at  oertaln  places;  Kentucky 
Bridge  Co.  y.  LoulBvIUe,  etc.,  R.  B.,  37  Fed  IC9.  633,  2  L.  R.  A.  324. 
326,  holding  section  5258,  revised  statutes,  imposes  no  duty  to  make 
throngh  rates  with  one  connecting  line,  beciiuse  it  has  with  others: 
Dnited  States  v.  Addjeton  Pipe  Co.,  78  Fed.  TIT.  holding  antl-trunt 
act  of  1800  does  not  affect  contracts  restralulng  trade  not  Interfer- 
ing with  Interstate  commerce;  BIchmond  t.  Railroad,  40  Iowa,  275. 
similar  suit  on  same  contract:  State  v,  Bnllroad  Co.,  24  W.  Va.  796. 
798,  49  Am.  Bep.  299,  300,  upholding  State  Sunday  law:  generally 
In  Express  Co.  v.  BIchmond,  etc..  B.  B.,  Ill  N.  C.  472,  32  Am.  St. 
Rep.  806,  16  8.  E.  393,  18  L.  B.  A.  396.  and  n..  Hl^trlns  r.  Blnker. 
47  Tex.  390.  and  State  v.  Kansas,  etc.,  Co.,  Hi;  Fed.  306. 

Distinguished  In  Addyston  Pipe  Co.  v.  Vulted  States,  175  U,  S. 
227,  233,  holding  Congress  may  enact  lan-s  declaring  void,  con- 
tracts calculated  to  regulate  Interstate  commerce. 

19  WalL  691-594,  22  L.  210,  UNITED  STATES  t.  COOK. 

Indiana, —  Right  of  Indians  in  public  land  reserved  for  their  use 
is  that  of  occupancy  alone,  fee  remaining  in  United  States,  p.   502. 

Cited  and  principle  applied  In  Leavenworth,  etc.,  R  R.  v.  Uoltod 
States,  92  U.  8.  742,  23  L.  638,  holding  ^rant  of  land  to  al<l  in 
building  railroad  cannot  embrace  land  reserved  for  Indians;  Beecber 
▼.  Wetherby.  95  U.  S.  525.  24  L.  441,  holdluB  fee  of  United  States 
in  Indian  reservation's  In  Wisconsin  paseed  to  State  on  admission: 
Goodfeilow  v.  Mockey,  16  McCrary.  244,  F,  C,  5,537,  holdlug  Indians 
had  not  sufficient  title  to  pass  conveyance;  Sliepard  v.  Northwestern 
Life  Ins.  Co.,  40  Fed.  360,  holding,  on  extinction  of  Indian  right  of 
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occupancy,  land  passed  under  grant  covering  same;  Mnse  v.  Arling- 
ton Hotel  Ck>.,  68  Fed.  Q^Q,  holding  Indian  right  of  occupancy  sacred 
until  extinguished  by  cession  to  goyernment;  United  States  v. 
Alaska  Packers'  Assn.,  79  Fed.  156,  holding  government,  as  orig* 
inal  proprietor,  may  dispose  of  lands  within  reservation  without 
Indian's  consent;  California,  etc.,  Co.  v.  Worden,  85  Fed.  96,  holding 
Indians  may  use  right  of  use  and  occupancy  at  their  discretion; 
United  States  v.  Four  Bottles  Sour-Mash  Whiskey,  90  Fed.  723, 
holding  Indian  right  of  occupancy  extinguishable  at  any  time  by 
Congress;  Snell  v.  Dubuque,  etc.,  Ry.,  78  Iowa,  94,  42  N.  W.  590, 
holding  swamp  land  grant  of  1850  vested  title  to  fee  in  State,  sub- 
ject to  Indian  right  of  occupancy;  Veale  v.  Maynes,  23  Kan.  24, 
28,  holding  patent  passed  title,  notwithstanding  prior  allotment  to 
Indian;  Roberts  v.  Missouri,  etc.,  R.  R.,  48  Kan.  106,  22  Pac.  1007, 
holding  government  may  dispose  of  fee  in  lands  reserved  for  In- 
diiins;  Howard  y.  Moot,  64  N.  Y.  271,  holding  Indians  have  no 
power  to  convey  soil  of  reservation;  dissenting  opinion  in  lioaven- 
worth,  etc.,  R.  R«  v.  United  States,  92  U.  S.  755,  23  L.  643,  majority 
opinion  supra. 

Distinguished  in  Caldwell  v.  Robinson,  59  Fed.  655,  holding 
whites  may  settle  on  lands  in  Indian  country  outside  of  reserva- 
tions; Jones  V.  Meehan,  175  U.  S.  8,  holding  effect  of  Chippewa 
treaty  of  1863  was  to  vest  alienable  fee  to  chief. 

Indians  occupying  pubUc  land  reserved  for  their  use  may  cut 
snch  timber  as  is  necessary  for  improvement  of  the  land,  and  sell 
timber  so  cut,  p.  593. 

Cited  in  Shiver  v.  United  States,  159  U.  S.  498,  40  L.  233,  16  S.  Ct 
57,  and  Stone  v.  United  States,  167  U.  S.  194.  42  L.  133,  17  S.  Ct  784, 
holding  homestead  locator  may  cut  timber  necessary  to  clear  land 
prior  to  patent;  United  States  v.  Murphy,  32  Fed.  379,  holding  one 
holding  under  homestead  entry  may  cut  timber  only  for  purposes  of 
clearing. 

TtkH^ti^  occupying  public  land  reserved  for  their  use  have  no 
right  to  cut  timber  thereon  for  purposes  of  sale,  p.  594. 

Cited  in  Shiver  v.  United  States,  159  U.  S.  498,  40  L.  233,  16  S. 
Ct  57,  in  case  of  homestead  locator,  after  entry,  but  before  patent; 
United  States  v.  Fine  River  Co.,  89  Fed.  912,  61  U.  S.  App.  81,  deny- 
ing right  of  Indians  to  dispose  of  timber  on  reservations;  generally 
in  Larsen  v.  Oregon,  etc.,  Nav.  Co.,  19  Or.  247,  23  Pac.  977;  dissent- 
ing opinion  in  United  States  v.  Loughrey,  172  U.  S.  223,  19  S.  Ct, 
160,  majority  holding  no  action  lay  for  timber  cut  on  land  con- 
ditionally granted  State  to  aid  railroad. 

DUUnguighed  in  Sullivan  v.  Schultz,  22  Mont  544,  57  Pac.  280. 
holding,  under  revised  statutes,  section  2319,  stone  may  be  removed 
trom  public  land. 

Indians.— Rights  of  Indians  in  lands  of  their  reservations  are 
those  of  life  tenants  upon  lands  of  remainderman,  p.  594. 


IS  Wall  NKS-OOfi  Notes  on  V.  8.  Beports.  276 

Cited  In  Shiver  ▼.  United  States,  1S9  U.  S.  49S,  40  L.  233.  IG  S. 
Ct  67,  In  case  of  bomestead  locator  between  time  of  entry  and 
patent 

Indians. —  Every  purchaser  of  timber  from  Indians  la  charged 
with  notice  of  presumption  against  their  right  to  cut  and  sell  tluber- 
from  public  lands,  p.  5&i. 

Cited  In  Northern  Pacific  R.  B.  v.  Lewis,  162  U.  S.  376,  40  L. 
1006,  16  S.  Ct  834,  and  United  States  v.  Gumm,  —  N.  Mes.  — ,  58 
Pac  402,  holding  presamptlon  Is  that  timber  cut  from  public  laads 
was  Illegally  cut 

United  States  may  maintain  action  for  cutting  and  removing 
timber  from  public  lands,  p.  SM. 

Cited  and  applied  In  Shiver  ▼.  United  States,  150  U.  8.  498,  40 
L.  233,  16  8.  Ct  67,  criminal  action  for  removal  of  timber  hj  home- 
Btead  locator;  Stone  v.  United  States,  167  U.  8.  ID4,  42  L.  133,  IT 
S.  Ct  784,  affirming  8.  C,  64  Fed.  676.  29  U.  8.  App.  32.  holding 
unlawful  cutter  of  timber  In  one  district  may  be  trlpd  In  anatlier 
if  found  there;  United  States  v.  Steenerson,  50  Fid.  505,  4  U.  S. 
App.  332,  holding,  wbare  ownership  of  timber  dcpciicls  on  tbat  of 
land,  title  thereto  may  be  determined  in  replevin;  iliaoi^ntlDg  opin- 
ion m  United  States  v.  Utoghrey,  172  U.  S.  224.  2;;i,  19  S.  Ct.  leo. 
162,  majority  holding  no  action  lay  for  timber  ciU  from  land  con- 
ditionally granted  State  to  aid  railroads.  See  4  Dill.  469,  F.  C.  1,^81. 
note  on  this  sabject 

DlsUnguIsbed  In  United  States  v.  I^ugtarey,  172  U.  S.  214.  19 
8.  Ct  156,  holding  United  States  could  not  maiiiUiin  action  for 
timber  cut  from  land  conditionally  granted  State  l"  old  railroads: 
United  States  v.  Freyberg,  32  Fed.  106,  holding  rij.-1iC  of  action  for 
timber  cut  by  homestead  settler  determined  on  purchase  of  land 
by  settler. 

19  WaU.  695-697,  22  L.  202,  UNITED  STATES  v.  INNERARITY. 

PubUe  lauds. —  One  filing  petition  for  confirni.itioD  under  act 
of  June  22,  1860,  providing  for  adjustment  of  land  ilniniB  In  Florida, 
etc.,  cannot,  upon  discovery  that  another  than  liimactf  has  ri^bt 
to  land,  substitute  that  other  as  claimant  after  time  for  latter  to 
file  claim  has  elapsed,  p.  5B7. 

Cited  In  United  States  v.  Watklns,  97  U.  8.  223,  24  L.  904,  con- 
ferring title  of  rightful  claimant  of  same  land. 

19  Wall.  698-605,  22  L.  177,  UNITED  STATES  v.  JONAS. 

Internal  r«v«nna. —  Act  of  March  S,  1868,  respecting  internal 
revenue  frauds,  authorizing  solicitor  of  treasury  to  sell  certain 
lands,  with  approval  of  secretary  of  treasury,  quallfleB  and  limits 
powers  of  solicitor  under  act  of  May  29,  1830,  pro  tnnto  repfallng 
said  act,  p.  008. 
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United  States. —  Sale  by  solicitor  of  treasury,  under  act  of  March 
S,  1868,  of  lands  acquired  for  debt,  is  invalid  nnless  made  with  ap- 
proval of  secretary  of  treasury,  and  purchaser  need  not  accept  deed 
without  recital  of  such  approval,  p.  OOi. 

Notdted. 

19  WalL  606-611,  22  I^  187,  HOLLADAY  T.  DAILY. 

Principal  and  agent. —  General  power  of  attorney  to  sell  and 
convey,  signed  by  husband  and  wife,  authorises  deed  executed  in 
name  of  husband  alone,  p.  611. 

ated  in  Williams  v.  Paine,  169  U.  6.  68,  42  L.  664,  18  S.  Ct  284. 
holding  power  of  attorney  executed  by  married  woman  not  revoked 
by  Civil  War;  Knight  v.  Lawrence,  19  Colo.  434,  36  Pac.  245,  hold- 
ing deed  of  married  woman  may  be  read  in  evidence,  although  not 
acimowledged  in  conformity  with  statute;  Owers  v.  Olathe,  etc., 
Co.,  6  Colo.  App.  11,  39  Pac.  983,  holding  validity  of  record  not 
dependent  upon  acknowledgment  of  deed.  See  22  Am.  St  Bep. 
726,  note. 

Distinguished  in  Wambole  v.  Foote,  2  Dak.  18,  2  N.  W.  242,  hold- 
ing private  examination  of  married  woman,  upon  acknowledging 
deed,  a  personal  matter;  State  v.  Chiy,  100  Mo.  581,  13  S.  W.  829, 
denying  right  of  married  woman  to  execute  letter  of  attorney  at 
common  law;  Gilbert  v.  How,  45  Minn.  123,  22  Am.  St  Rep.  720, 
47  X.  W.  644,  holding  conveyance  of  separate  tract  of  one  party 
not  authorized  by  power  executed  jointly  to  sell  land  of  signers; 
Clark  V.  Mumf  ord,  62  Tex.  534,  holding  married  woman  cannot  ex- 
ecute power  of  attorney  to  convey  interest  in  property. 

19  Wan.  611-618,  22  L.  203,  PACKBT  CO.  T.  SICKLES. 

Limitations  of  actions. —  Right  to  plead  statute  of  limitations 
does  not  depend  upon  discretion  of  court,  p.  615. 

Courts  have  right  to  prescribe  reasonable  rules  regulating  time 
and  manner  of  filing  pleas,  p.  615. 

Conrti.— Where  court  bases  its  action  upon  its  rules,  party  as- 
signing error  to  such  action,  must  exhibit  said  rules  in  bill  of  ex- 
ceptions; so  held  in  case  where  plea  of  statute  of  limitations  was 
denied  under  court  rules,  p.  616. 

Patsnts. — Measure  of  damages  in  actions  at  law  for  infringe- 
ment, is  established  rate  for  license  to  use  invention,  p.  617. 

Cited  and  principle  applied  in  Burdell  v.  Denig,  92  U.  S.  720,  23 
L.  766,  holding  profits  which  plaintiff  might  have  made,  not  proper 
measure  hi  action  at  hiw;  Root  ▼.  Railway  Co.,  105  U.  S.  198,  199, 
214,  26  L.  978,  964,  holding  action  for  accounting  for  profits  of 
infringer  properly  dismissed  where  legal  remedy  existed;  Emigh 
▼.  B.  &  0.  R.  R^  4  Hughes,  277,  6  Fed.  289,  applying  legal  measure 
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In  eqnttr;  Vanghan  y.  Central  PaclBc  R.  R.,  4  Sawy.  2»2.  F.  C. 
16367,  dlsmlaslng  bill  tn  equity  for  aecountiD!r  wh^r^  value  of 
Itcenae  tee  was  adequate  meaaure  of  damagee:  Covert  v.  Sargi>nC 
42  Fed.  298,  holding  revised  statntes,  section  4921.  allowing  recov- 
ery of  treble  damages  In  lawsuits  for  Infrlngenients.  does  not  apply 
to  praflts.  same  not  being  recoverable  at  law.  Cited  generally  !d 
Head  t.  Porter,  70  Fed.  600. 

Qualified  tn  Blrdsall  t.  Coolldge,  93  U.  S.  70,  23  L.  805,  holding 
rule  not  applicable  where  use  was  limited  and  for  brief  period; 
Rude  T.  Westcott,  130  U.  S.  105,  32  L.  894,  !)  S.  Ct.  4G8.  holding 
sales  of  licenses  must  be  common  Id  order  to  make  tbeir  prle« 
proper  measure  of  damages;  Westcott  r.  Rude,  10  I'ed.  833,  boldlug 
proof  of  single  license  Insafflclent  to  establish  mm-kt't  iirk'c:  Wooster 
V.  Thornton,  26  Fed.  276.  holding  license  fee  e»labllsbed  after  !□- 
frlngement  not  necessarily  proper  measure;  Hunt,  etc.  Fruit  Co- 
T.  Cassldy,  S3  Fed.  262,  7  U.  B.  App.  424,  holdlag  c^itabllsbed  license 
fee  only  a  means  of  estimating  market  value  of  Invention.  Dla- 
'tlngulehed  in  Tllghman  v.  Proctor,  125  U.  8.  144.  31  L.  mG,  8  S.  Ct 
898,  holding  profits  of  Infringers  recoverable  In  equitable  action; 
Knox  V.  Great  western  MIn.  Co.,  6  Sawy.  431,  F.  C.  T.OOT.  allowlns 
recovery  of  profits  In  equity;  Cassldy  v.  Hunt,  To  Fed.  1014.  1017, 
holding  court.  In  absence  of  established  royalty,  luay  consider  what 
would  be  reasonable  royalty. 

19  Wall  619-634  22  L.  211,  MACKAT  Y.  BASTON. 

Doeda. —  Fact  that  grantor  of  right  to  locate  lanils  In  lien  of  those 
at  New  Madrid,  injured  by  earthquake  (under  art  of  Feb.  17.  1815|, 
described  himself  as  of  another  place,  Is  Immateri.it,  where  hla  Iden* 
tlty  with  owner  of  New  Uadrid  land  is  sufficiently  stated  tn  bodj 
of  deed,  p.  631. 

Reports  of  d«cialona  are  not  evidence  of  facts  there  disclosed.  In 
other  cases,  p.  632. 

Followed  in  Beach  v.  Hobba,  82  Fed.  920,  hotdini;  finding  of  facta 
in  one  case  not  binding  on  other  parties  In  anothec  case.  Cited 
genersUy  In  Bell  v.  SUte,  57  Md.  115. 

Public  laada. —  Act  of  Feb.  17,  1815,  providine  for  location  of 
lands  In  Hen  of  those  injured  by  New  Madrid  e:irthquake.  conteni- 
plated  that  title  to  land  so  Injured  should  pass  to  United  States 
at  same  time  that  right  to  title  of  Hen  landa  juLssed  to  ctalmanC 
p.  633. 

Cited  and  applied  In  Hot  Springs  Cases,  92  V.  ?.  713.  23  L.  6M. 
Hammond  v,  Johnston,  93  Mo.  211, 6  S.  W.  87,  ami  Black  v.  Morrison, 
112  Mo.  353,  20  S.  W,  342,  all  holding  title  to  locations  uutler  said 
act  did  not  pass  until  return  of  survey;  Hammond  v.  Coleman,  4 
Mo.  App.  313,  holding  return  of  survey  whenever  made  effected 
completed  location. 
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19  Wan.  635-^40,  22  L.  215,  AICARDI  v.  STATE. 

Oovrts. —  Construction  of  State  statute  by  highest  State  court  la 
aathoiltatlTe  In  Supreme  Court,  p.  639. 

Statutes  permitting  gaming  must  be  strictly  construed,  p.  640. 
Notdted. 

19  Wall  64(^-646,  22  L.  216,  INSURANCE  CO.  T.  FOaARTY. 

Inauranoe. —  Total  marine  loss  Is  not  necessarily  an  absolute  de» 
stmction  of  thing  Insured,  but  may  consist  In  destruction  of  Ita 
adaptability  for  purpose  for  which  Intended,  p.  645. 

Cited  and  rule  applied  in  Williams  v.  Hartford  Ins.  Co.,  54  CaL 
451,  35  Am.  Rep.  79,  applying  rule  to  fire  Insurance  on  building; 
MoDteleone  t.  Insurance  Co.,  47  La.  Ann.  1568,  18  So.  473,  holding 
such  injury  as  to  render  building  Insecure  and  result  in  condemna- 
tion by  city  Is  total  loss;  Havens  v.  Fire  Ins.  Co.,  123  Mo.  423,  45 
Am.  St  Rep.  577,  27  S.  W.  723,  26  L.  R.  A.  112,  and  n.,  holding 
total  destruction  of  building  as  such,  although  some  materials  re- 
main, total  loss;  Hamburg-Bremen  Ins.  Co.  Y.  Garlington,  66  Tex. 
107.  59  Am.  Rep.  615,  18  S.  W.  337,  holding  injury  by  fire  resulting 
in  loss  of  Identity  as  a  building,  total  loss;  Royal  Ins.  Co.  v.  Mc- 
Intyre,  90  Tex.  174,  59  Am.  St  Rep.  799,  37  S.  W.  1069,  35  L.  R.  A. 
674,  holding  evidence  to  prove  practicability  and  cost  of  restoring 
bnUding,  admissible;  Commercial  Union  Assurance  Co.  v.  Meyer,  9 
Tex.  Civ.  App.  14,  29  S.  W.  96,  holding  destruction  of  Identity  of 
building  as  a  building,  total  loss. 

Distinguished  in  Washburn  v.  Reliance  Ins.  Co.,  82  Fed.  297,  50 
TJ.  S.  App.  244,  holding  underwriters  not  liable  for  constructive 
total  loss  unless  consenting  to  abandonment;  Corbett  v.  Spring 
Garden  Ins.  Co.,  155  N.  Y.  394,  50  N.  B.  284,  41  L.  R.  A.  320,  holding 
boilding  rendered  untenantable,  but  with  walls  intact,  and  repair- 
able, not  total  loss;  Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  178,  59 
Am.  St  Rep.  804,  37  S.  W.  1071,  35  L.  R.  A.  676,  holding  no  total 
loss  where  building  may  be  reasonably  restored  to  previous  con- 
dition. 

Insurance. —  Where  sugar-packing  machine  was  so  injured  as  to 
render  no  part  of  it  fit  for  the  use  for  which  it  was  intended,  there 
is  a  total  loss,  although  the  material  thereof  was  saved  and  of 
value  as  old  iron,  p.  645. 

19  Wall  646-655,  22  L.  219,  WARREN  v.  VAN  BRUNT. 

PubHc  lands. —  Settlement  on  unsurveyed  land  In  Minnesota 
prior  to  act  of  August  4,  1854,  conferred  no  right  of  pre-emption, 
p.  652. 

PnbUc  lands. —  Quarter  of  quarter  section  cannot  be  subdivided 
for  purposes  of  entry  and  purchase,  p.  652. 
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PabQc  Iftnd*. —  Decision  of  land  department  us  to  rights  of 
claimant  Cor  patent.  Is  condnelTe  npon  all  matters  of  fact,  p.  Ci^i. 

Cited  and  foUowed  In  Vance  v.  Burbank.  101  V.  S.  519,  25  L.  931, 
holding  department's  decision  conclusive  as  to  K^ngtli  of  retiideuce 
on  land;  CatboUc  Bishop  r.  Gittbon,  158  U.  S.  itJG,  39  L.  930.  15 
S,  Ct.  784,  and  Sbanklln  y,  McNaniara,  87  Cal.  378,  20  Pac.  34is 
hoth  holding  decision  of  land  department,  npon  (luestlons  of  fact. 
conclusive;  Danforth  t.  Morrical,  84  111.  458,  hnldlug  decision  as  lo 
aptness  of  time  and  sufficiency  of  proof  In  perfection  of  title,  Qnal; 
FuUer  r.  Shedd,  161  111.  492,  52  Am.  St  Rep.  39T,  44  N.  E.  29<!,  33 
L.  R.  A.  161,  holding  department's  decisions  on  tjuestlons  of  fnct 
conclnslTe;  Keane  t.  Brygger,  3  Wash.  360,  28  Pac.  657,  holdiiig 
decree  of  secretary  of  Interior,  approving  sale  of  university  lanijs, 
under  act  of  Marcb  14,  1864,  conclusive;  Caldwell  v.  Bush.  —  Wjo. 
— ,  45  Pac.  490,  holding  rulings  of  department  cnunot  be  corrected 
In  collateral  proceedings  between  parties;  dissenting  opinion  in  Rut- 
ledge  V.  Murphy,  51  Cal.  391,  399,  botdlng  facts  miiy  be  examlnod 
by  court  of  equity;  Chapman  v.  Qulnn,  58  Cal.  2S5,  286,  2S7.  ma- 
jority not  passing  npon  point  See  20  Am,  Dec.  273,  eitended 
note,  on  conclualveness  of  actions  of  land  officers. 

PabUc  lands. —  While  decision  of  land  commissioner  as  to  Issu- 
ance of  patent  to  one  of  two  claimants  Is  conclusive,  coorts  may  In- 
quire as  to  whether  patentee  should  hold  absolutt'lr  or  lu  trust 
for  defeated  claimant  p.  653. 

See  12  Am.  Dec.  566,  567,  extended  note,  on  patents,  and  20  .\m. 
Dec.  274,  extended  note,  on  conclusiveness  of  department's  de> 
clslons. 

DlsUngulshed  in  Craig  v.  Leitensdorfer,  123  V.  S.  210.  31  L.  122, 
8  S.  Ct  96,  holding  courts  possess  no  general  power  to  supervise 
actions  of  executive  officers. 

Public  lands. —  Actual  time  of  settlement  not  statements  thereof 
In  declaratory  statement  are  to  be  considered  in  passing  upon 
priority  of  settlement  p.  653. 

Equity. —  Belief  will  not  be  granted  on  claim  set  np  In  replies- 
Hon,  but  not  In  original  bill,  and  granting  of  wlileh  la  prayed  for 
only  In  event  case  set  op  in  bill  fails,  p.  654. 

Cited  In  Bradley  v.  Converse,  4  Cliff.  376,  F.  C.  1,775,  holding 
affirmative  relief  will  not  be  granted  upon  grounds  not  distinctly 
aUeged  In  bllL 

Fablle  lands. —  Entry  In  trust  for  another,  being  forbidden  by 
statute,  equity  cannot  decree  such  entry  was  miide,  p.  655. 

Cited  and  principle  applied  in  Cox  v.  Donnelly.  34  Ark.  765,  hold- 
ing agreement  by  homestead  enterer,  for  sale  of  laud,  made  prior 
to  completion  of  entry,  void;  Shorman  v.  Baklti.  47  Ark.  3S8,  1  S- 
W.  662,  holding  no  lien  can  be  Axed  on  land  entered  under  home- 
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stead  act  for  debts  contracted  prior  to  issuance  of  patent;  Mar- 
shall T.  Ck»wles,  48  Ark.  365,  3  S.  W.  188,  holding  contract  of  pre- 
emptor,  made  before  pre-emption,  to  convey  interest,  yoid;  Bass 
y.  Buker,  6  Mont  446,  12  Pac.  924,  and  Brewster  v.  Madden,  15 
Kan.  251,  both  holding  mortgage  by  pre-emptor  upon  land  before 
the  entry,  void;  Robinson  v.  Jones,  31  Neb.  29,  31,  refusing  to  decree 
that  entry  was  made  in  trust  for  another;  Clark  v.  Bay  ley,  5  Or. 
352,  holding  entry  of  homestead  In  trust  for  another,  forbidden  by 
law.  See  notes,  82  Am.  Dec.  101,  and  86  Am.  Dec  104,  on  entry  in 
trust  for  another. 

Cited,  but  application  denied,  in  Frink  v.  Hoke,  —  Or.  — ,  56  Pac. 
10d5,  where  entry  was  not  for  another's  use.  Distinguished  In 
Korris  y.  Heald,  12  Mont  289,  291,  33  Am.  St  Rep.  588,  589,  29 
Pac  1123,  1124,  holding  mortgage,  executed  by  pre-emptor  prior 
to  making  final  proofs,  valid,  overruling  Bass  y.  Buker,  6  Mont 
446,  12  Pac.  924. 

Miscellaneous. —  Trezise  y.  Lacy,  22  Kan.  745,  no  application. 

19  Wall  655-661,  22  L.  223,  HEINE  v.  LEVEE  COMMISSIONERS. 

ICuniclpal  corporations. —  Appropriate  proceeding  on  refusal  to 
pay  corporation  bonds,  is  to  sue  at  law,  and  by  Judgment  establish 
their  validity,  and  on  return  of  execution  unsatisfied,  proceed  by 
mandamus  to  compel  corporation  to  raise  amount  of  debt  by  tax- 
ati(m,  it  having  authority  to  levy  and  collect  taxes,  p.  657. 

Cited  and  principle  applied  in  Sanford  v.  Portsmouth,  2  Flipp. 
106,  F.  C.  12,315,  holding  assumpsit  proper  action  upon  municipal 
securities;  United  States  v.  Jefferson  Co.,  1  McCrary,  370,  5  Dill. 
323,  F.  G.  15,472,  issuing  mandamus  to  compel  tax  levy  to  satisfy 
Jadgment  on  bonds;  United  States  v.  Port  of  Mobile,  4  Woods,  541, 
12  Fed.  771,  issuing  mandamus  to  compel  tax  levy  by  corporation, 
imder  new  name,  to  satisfy  judgment  obtained  against  it  on  bonds 
issued  under  old  name;  Wilder  v.  New  Orleans,  87  Fed.  848,  holding 
action  on  bonds  lay  against  city,  notwithstanding  appointment  of 
receiver  for  city;  Walte  v.  Santa  Cruz,  89  Fed.  624,  approving  rule 
and  rendering  judgment  at  law  against  city  on  bonds;  Shepard  v. 
Tulare  Irrigation  District  94  Fed.  3,  4,  holding  action  on  bonds,  in 
Federal  court  not  defeated  because  bonds  are  payable  from  special 
fund,  and  mandamus  will  be  necessary;  Herring  y.  Modesto  Ir« 
ripitlon  Dist,  95  Fed.  710,  affirming  rule  in  suit  on  irrigation  bonds; 
Connersville  v.  Gonnersville  Hydraulic  Co.,  86  Ind.  185,  holding 
city  may  be  sued  upon  its  warrants  in  ordinary  civil  action; 
State  v.  Lake  Erie,  etc..  By.,  85  Fed.  3,  holding  proceeding  for 
original  writ  of  mandate,  not  removable  to  Federal  court;  dissent- 
ing opinion  in  Chumasero  v.  Potts,  2  Mont  294,  holding  jury  trial 
a  matter  of  right  in  mandamus  proceeding.  See  18  Am.  Dec  240, 
extended  note,  on  jurisdiction  by  mandamus  over  legislative  offl- 
eers,  and  98  Am.  Dec  690,  extended  note,  on  municipal  bonds  and 
defenses. 
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DletlDEUished  In  RoBenbanm  v.  Baner.  120  TT.  s.  4r)5,  30  L.  745, 
7  S.  Ct  635,  denylns  jarisdlcUon  of  Federal  lourt  to  Issue  mao- 
damns  as  an  original  proceeding;  Board  of  Coamirp.  v.  Kln^,  Si  Fed. 
209,  32  U.  S.  App.  1.  holding  court  cannot  compi'l  lery  by  man- 
damns  where  no  statute  empowers  county  to  levy  lax;  Vance  y. 
Little  Rock,  30  Ark.  430,  460,  holding  Federal  courts  cannot  eom- 
pel  tai  lev7  where  montclpalltr  has  no  power  to  levy. 

H tmlcipal  corporations. —  Failure  of  ordinary  legal  remedies  for 
refusal  to  pay  corporation  bonds,  by  reason  of  resignation  of  cor- 
poration officers,  does  not  confer  jurisdiction  upon  equity  to  es- 
foree  payment  by  levying  tax,  p.  658. 

Cited  and  principle  applied  in  State  Ballroad  Tax  Cases,  &2  C. 
S.  615.  23  L.  674,  refnsli^  to  restrain  coUectiou  of  tax,  because 
equity  lacks  power  to  levy  same;  Meriwether  v.  (Jarrett,  102  U.  S, 
BIT,  20  L,  206,  holding  equity  has  no  power  to  collect  taxes  throne;!! 
a  receiver;  Thompson  v.  Allen  Co.,  115  U.  S.  560.  29  L.  47-1,  8  S.  Ct. 
143,  an  Identical  case,  reviewing  authorities;  Macaliaut  v.  New  Or- 
leans, 3  Woods,  4,  F.  C.  8,910,  holding  relief  at  law  adequate  to  en- 
force contract  with  bondholders;  In  re  City  of  Chicago,  01  Fed.  SM. 
900,  holding  assessment  proceedings  for  munlcl|>al  improveioent  do 
not  constitute  a  suit  within  provisions  of  removal  act:  Coqusrd  v. 
Indian  Grave  District,  69  Fed.  S70,  34  U.  S.  App.  IGO.  dismissing 
bllL  praying  that  commissioners  be  held  persomilly  rcRponeible  for 
taxes  received  by  them;  Alabama  Oold  Ins.  Co.  v.  I>ott.  54  Ala.  50[>. 
holding  equity  will  not  restrain  tax  collection  bfi-nuse  of  Illegality 
or  hardship;  Flnnegan  v.  Femandino,  16  Fla.  3H4.  21  Am.  Be-p.  205, 
holding  equity  will  not  devise  some  method  to  recover  debt,  be- 
cause of  failure  to  recover  at  law;  McLean  Co.  v.  Deposit  Bank, 
81  Ky.  257,  260,  261,  denying  power  of  equity  court  to  compel  pay- 
ment of  taxes  through  Its  receiver;  Oatllng  v,  Cnuiinrs.  of  Car- 
teret. 02  N.  C.  641,  63  Am.  Rep.  436,  holding  Judgmeat  acaiust  coimtT 
cannot  be  set  up  as  counterclaim  against  taxes;  State  v.  Mayor, 
62  Wla.  428,  9  N.  W.  608,  holding  It  error  to  srant  mandamos 
before  relator  established  rights  In  ordinary  IckiiI  adioti;  Oeoato 
Water  Co.  v.  City  of  Oconto.  —  Wis.  — ,  80  N.  W.  H17.  holding 
equity  will  restrain  diversion  of  fond  from  wliicli  pnymeut  shonld 
be  made,  but  will  not  compel  tax  levy.  Cited,  arguendo.  In  In  re 
Sawyer,  124  U.  S.  210,  31  L.  405,  8  8.  Ct  487.  liolding  equity  has 
no  Jurisdiction  to  stay  criminal  proceedings;  Fitis  v.  McGhee.  172 
U.  S.  631,  19  8.  Ct  275,  holding  Federal  equity  court  lias  no  Jurin- 
dlctlon  over  suit  against  State;  Mackin  t.  Couuf.v  Court.  3S  W.  Ta. 
340,  18  8.  E.  632,  discussing  nature  of  taxatl^m;  dlsseutlng  opin- 
ion In  Orr  v.  Qnlmby,  54  N.  H.  651,  and  Booiiy  v.  Watson.  64  N. 
H.  206.  0  Atl.  827,  applications  vague.  See  7-1  Am.  Dec.  591,  ex- 
tended note,  on  power  to  delegate  power  of  taxation. 

Distinguished  In  dissenting  opinion  In  Thoni[)»;on  v.  Allen  Co., 
116  U.  S.  663,  29  L.  477,  6  S.  Ct  147,  on  ground  that  Judgment  at 
law  had  llrst  been  obtained. 
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Equity. —  Conrts  of  Chancery  possess  no  extraordinary  powers 
to  compel  persons  to  submit  to  their  Jurisdiction,  not  possessed  by 
common-law  courts,  competent  to  glye  relief,  p.  658. 

Spedilc  performance. —  Equity  will  not  interfere  to  decree  specific 
performance  of  contracts,  other  than  those  for  real  estate,  where 
adequate  compensation  can  be  made  by  damages  recoverable  at 
law,  p.  659. 

Taxation. —  Taxes  not  assessed  are  no  liens,  nor  are  obligations 
to  assess  taxes;  hence,  levee  bonds  are  not  liens  on  benefited  lands 
prior  to  assessment,  p.  659. 

Cited  and  applied  in  Lyon  v.  Alley,  130  U.  S.  188,  32  L.  903,  9  8. 
Ct  4RI.  holding  statutory  provisions  for  making  tax  a  lien  must 
be  strictly  complied  with;  Tompkins  v.  Little  Rock,  etc.,  Ry.,  5 
McCrary,  604,  18  Fed.  848,  holding  taxes  not  liens,  unless  made 
80  by  statute  Imposing  them;  Bannon  v.  Bums,  89  Fed.  898,  holding 
taxes  cannot  become  a  Hen  until  assessed  and  levied;  Gifford  v. 
Callaway,  8  Colo.  App.  364,  46  Pac.  628,  holding  legislation,  directly 
charging  realty  with  lien  for  taxes,  prerequisite  to  existence  of 
such  lien;  Wason  v.  Major,  10  Colo.  App.  189,  50  Pac.  744,  holding 
obligation  to  assess  taxes  constitutes  no  lien  on  property  assessable; 
Johnson  v.  Van  Horn,  45  N.  J.  L.  137,  and  Cadmus  v.  Fagan,  47 
N.  J.  L.  552,  4  Atl.  325,  both  holding  taxes  become  liens  solely  from 
express  legislation  to  that  efTect;  Qulmby  v.  Wood,  19  R.  I.  579,  35 
Atl.  151,  holding  municipal  taxes  not  liens,  unless  made  so  by 
charter;  Miller  v.  Anderson,  1  8.  Dak.  541,  47  N.  W.  958,  11  L. 
R.  A.  319,  holding  statutory  tax  lien  to  be  strictly  construed;  Board 
of  Education  y.  Old  Dominion,  etc.,  Co.,  18  W.  Ya.  445,  holding 
express  language,  or  necessary  Implication  of  statute,  necessary  to 
make  taxes  liens;  Hlnchman  v.  Morris,  29  W.  Ya.  684,  2  8.  E.  870, 
holding  no  one  can  be  subrogated  to  8tates'  right  to  collect  taxes. 

Distinguished  In  Tompkins  v.  Little  Rock,  etc.,  Ry.,  15  Fed.  12, 
where  term  "  tax  "  was  used  to  denote  charge  on  railroad  for  money 
due  State;  dissenting  opinion  in  8tate  v.  St  Louis,  etc.,  Ry.,  77 
Mo.  223,  holding  assessment  for  back  taxes,  constitutes  tax  lien. 

Miscellaneous. —  Ex  parte  Griffiths,  118  Ind.  84,  10  Am.  8t  Rep. 
108,  20  N.  E.  513,  3  L.  R.  A.  899,  holding  Judges  cannot  be  required 
to  prepare  syllabi  of  decisions;  Union  Pacific  Ry.  v.  Ryan,  2  Wyo. 
403  (420),  holding  party  seeking  relief  against  unjust  assessments, 
should  first  pay  amount  rightfully  due. 

19  Wall  661-^565,  22  L.  226,  BOARD  OF  COMMI88IONBRS  v.  GOB- 
MAN. 

Appeal  and  error. —  Under  act  of  1872,  execution  may  issue  af- 
ter expiration  of  ten  days  from  entry  of  Judgment  if  supersedeas 
^  not  been  obtained,  and  supersedeas  thereafter  perfected,  within 
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tbe  sixty  days,  only  operates  to  stay  further  proceedings  under  tlii 
execution  —  It  cannot  Interfere  with  what  has  already  been  done 
p.  66G. 

Cited  and  principle  appUed  In  Kitchen  v.  lliindolph,  03  TJ.  S.  88 
23  L.  811,  holding  supersedeas  cannot  be  gnuited  unlcas  writ  o 
error  Is  sued  out  and  served  within  sixty  dnys  after  rendition  o. 
judgment;  Doyle  v.  Wisconsin,  94  U.  8.  52,  2-)  I,.  fi5.  denying  motioi 
to  set  aside  proceedings  under  mandamus  issued  before  supersedeas 
was;  Foster  v.  Kansas,  112  U,  8.  K)4,  28  L.  IBO.  5  S.  GL  a,  boldinf 
writ  of  error  acta  as  supersedeas  only  from  time  of  lodging  sami 
In  clerk's  office;  American  Pavement  Co.  t.  Elizabeth,  1  Fed.  Cas 
701,  holding  Ileus  acquired  before  Sling  of  supersedeas  bond,  re 
main;  County  Commrs.  t.  Tohnson,  21  Fla.  5T8,  holding  supersedoai 
does  not  undo  proceedings  prior  to  Its  filing;  Stnte  t.  Judge,  33  La 
Ann.  1389,  holding  writ  of  error  from  Federal  Supreme  Court,  can 
not  act  as  supersedeas  to  interfere  with  execiit(>d  State  JudE^ment 
Woolfolh  T.  Bruns.  45  Minn.  07,  47  N.  W.  460,  liolding  superaedea! 
does  not  relate  back  to  annul  proceedings  abe.i'ly  had.  Cited  gen 
erally  In  Goodrich  v.  Wilson,  135  Mass.  33;  disRentlug  opinion  ii 
Blair  T.  Compton,  33  Mich.  449. 

Distinguished  In  State  v.  Phillips,  32  Fla.  40G,  13  So.  921,  holding 
trial  court  without  power  to  entertain  proceedings  for  alimony 
pending  superBedeas. 

Appeal  and  arror. —  Ten  days,  during  whicli  execution  may  not 
Issue,  commence  to  run  from  date  of  entry  of  Judgment,  not  from 
date  when  same  was  signed  by  Judge,  p.  666. 

19  Wall.  666-679,  22  L.  227,  TOWNSHIP  OP  PISE  GROVE  T 
TALCOTT. 

Constltutloiial  law. —  Statutes  should  not  be  prouounced  unconsti- 
tutional unless  their  repugnancy  to  tbe  Constitution  is  clear,  and 
conclusion  that  It  exists  Inevitable,  p.  673. 

Cited  and  principle  applied  In  Commissioners  v.  Jouiiarr,  9j 
U.  8.  206,  24  L.  112,  holding  bonds  valid  notwltlistandlng  erroneous 
reference  In  recitals  to  act  of  antliorlzatlon;  Young  v.  Totrnshlp  o( 
Clarendon,  28  Fed.  807,  a  similar  case;  Daly  v.  Morgan,  69  Md.  471, 
16  Atl,  291,  1  L.  R.  A.  761,  and  n.,  holding  laviilldlty  of  one  provia- 
fou  does  uot  invalidate  entire  act  unless  provisions  are  iuterdepend- 
ent;  Pelzer  v.  Campbell,  15  8.  C.  693,  40  Am.  Hep.  711,  and  Railroad 
*Co.  T.  Glbbes,  24  S.  C.  68,  botli  holding  every  doubt  must  be  re- 
solved la  favor  of  constitutionality  of  statutp;  ^'ordin  v,  St.  Louis, 
131  Mo.  173,  33  8.  W.  520,  holding  contract  obligations  no  more 
Impalrable  by  decision  than  by  statute;  Opinion  of  Justices.  58 
N.  H.  625,  holding  statutory  contract  valid  npiui  flrRt  construction, 
cannot  be  invalidated  by  later  contrary  Judicial  consinietlon;  dis- 
senting opinion  In  Daly  v.  Morgan,  69  Md.  481,  16  Atl.  297, 1  D.  B.  A. 
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764,  and  n.,  majority  opinion,  supra;  Floyd  v.  Perrin,  80  S.  G.  23, 
8  S.  E.  23,  2  L.  R.  A.  249,  majority  holding  statute  authorizing 
subscription  to  railroad  unconstitutional. 

Towns. — Michigan  statute  of  1809,  permitting  townships  to  pledge 
their  aid  to  railroads,  is  not  repugnant  to  article  XIY,  Constitution 
of  Michigan,  prohibiting  extension  of  State's  credit  to  private  en- 
terprises, p.  074. 

Cited,  arguendo,  in  Petty  v.  Meyers,  49  Ind.  4,  and  Perry  y.  Keene, 
66  N.  H.  547,  upholding  like  statutes. 

States. —  Legislatiye  power  of  State  extends  to  everything  within 
sphere  of  such  power  except  as  restricted  by  Federal  or  State  Con- 
stitutions, p.  67& 

Cited  in  dissenting  opinion  in  Loan  Assn.  v.  Topeka,  20  Wall.  669, 
22  L.  463,  majority  denying  existence  of  unlimited  power  in 
any  branch  of  government 

Municipal  corporatlonfl. —  Bailroads  are  public  works,  to  aid 
construction  of  which  municipalities  have  power  unless  prohibited 
from  so  doing,  p.  676. 

Cited  and  applied  in  State  v.  NichoUs,  30  La.  Ann.  987,  uphold- 
ing act  authorizing  issuance  of  State  bonds  to  aid  railroad;  Prince  v. 
Crocker,  166  Mass.  361«  44  N.  E.  449,  32  L.  B.  A.  612,  holding  con- 
stmction  of  subway  a-  public  work;  Varner  v.  Martin,  21  W.  Va. 
567,  holding  land  may  be  lawfully  condemned  for  railroads;  gen- 
erally in  State  v.  Bridgeton,  etc..  Traction  Co.,  62  N.  J.  L.  602,  43 
Atl.  719,  45  L.  R.  A.  841;  dissenting  opinion  in  Civil  Rights  Cases, 
100  U.  S.  38,  27  L.  848,  3  S.  Ct  41,  arguendo.  Civil  Rights  Act  of 
1875  valid;  Plessy  y.  Ferguson,  163  U.  S.  654,  41  L.  262.  16  S.  Ct 
1144,  nmjorlty  upholding  Louisiana  statute  requiring  separate  ac- 
commodations for  negroes  on  trains.  See  98  Am.  Dec.  668,  extended 
note,  on  municipal  bonds  and  defenses. 

Courts. —  Construction  of  State  Constitution  by  highest  State 
court  is  not  binding  on  Supreme  Court,  where  question  involved 
is  one  of  general  Jurisprudence,  p.  678. 

Cited  and  applied  in  Hall  v.  Wisconsin,  103  U.  S.  8,  26  L.  804, 
State  adjudications  not  authoritative  in  construction  of  contract; 
Taylor  v.  Ypsilantl,  106  U.  S.  70,  26  L.  1011,  a  simllan  case;  Foote 
V.  Johnson  Co.,  6  Dill.  284,  F.  C.  4,912,  and  McCall  v.  Hancock,  20 
Blatchf.  346, 10  Fed.  9,  both  holding  decision  of  State  courts  against 
their  validity,  subsequent  to  negotiation  of  bonds,  not  authoritatlvis 
h&  Federal  courts;  Essex  Co.  Bank  v.  Bank  of  Montreal,  7  Biss.  199, 
F.  C.  4,632,  holding  Federal  court  not  bound  by  State  decision,  re- 
lating to  commercial  securities;  Louisville,  etc.,  Ry.  v.  Gaines,  2 
FUpp.  630,  3  Fed.  274,  holding  Federal  courts  not  concluded  by 
State  construction  of  statutes,  affecting  property  rights,  subsequent 
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to  such  acquisition;  MlUer  t,  B.  &  O.  B.  R.,  17  Fed.  Cas.  30.i,  hoW- 
ing  Federal  courts  Dot  bound  to  follow  State  dt'iis^lana  In  questions 
Involving  general  Jurisprudence;  In  re  SbellMiunie,  21  Fe<l.  Cas. 
1234,  holding  Federal  courts  will  follow  SnUi-.riie  Court  decisions 
mtlier  than  those  of  State.  In  salts  between  cUlzena  thereof  and 
others;  Brunswick  Terminal  Co.  v.  National  Bank,  S8  Fed.  611.  hold- 
ing decision  that  every  right  of  action  given  \>y  a  statute  Is  a 
Bpeclalty,  not  binding  on  Federal  courts;  Union  B.ink  v.  Board  of 
Commrs.  of  Oxford.  00  Fed.  9,  holding  State  riei-i»lan»  Inroh-ing 
contracts  between  citizens  of  dltferent  States  imt  hlnding  on  Fed- 
eral courts;  Roads  t.  Webb.  91  Me,  413,  64  Am.  St.  Rep.  251.  40 
Atl.  130.  holding  lex  fori  governs  in  questions  of  general  couiuiercial 
law;  Faulkener  v.  Hart,  82  N.  T.  418,  37  Am,  Rop.  S77,  holding  de- 
cisions of  court  of  another  State  upon  questiona  of  commercial 
law,  in  conflict  with  local  court's  Interpretation  thereof,  nc 
Ing;  Storrle  t.  Cortes.  90  Tex.  287,  38  8.  W.  156,  .-ir.  L.  R.  A.  Stl 
ing  constitutional  prohibition  of  laws.  Impairing  contracts,  i 
lated  by  decision  overruling  previous  decisions  sustaining  a  con- 
tract, reviewing  cases;  dissenting  opinion  In  Stale  v.  Butler,  13  Lea. 
411,  arguendo.  Cited  generally  In  Lj^n  v.  -Folk.  8  Lea.  177.  and 
Vermont,  etc.,  B.  E.  t.  Central  Vermont  B.  R .  ra  Vt.  as,  21  AtL 
267,  10  L.  R.  A.  S«6.  See  note  in  lOT  U.  S.  35,  27  L.  305.  2  S.  Ct.  22, 
collecting  authorities;  98  Am.  Dec.  681,  extended  note  on  municipal 
bonds  and  defenses. 

Cited,  but  without  application.  In  Martin  v,  T.vler.  4  N.  Dak.  302, 
60  N.  W,  400,  25  L.  R.  A.  847,  and  Bond  Debt  Oasis.  12  S.  C.  271.  Dis- 
tinguished In  LDuisTllle  V.  Oinclnnati.  73  Fed.  730,  liolrting  State  con- 
struction of  powers  ,of  Its  cities  binding;  Township  ot  Crnnt  v. 
Township  of  Reno,  107  Mich.  414,  B5  N.  W.  878.  holdinK  valid  Judg- 
ment by  Federal  court  against  old  township,  conclusive  upon  new 
one  carved  therefrom. 

Taxation  must  be  uniform  and  equal,  p.  6T8. 

Cited  In  Verdery  v.  Summervllle,  82  Oa.  141,  8  S.  E.  214,  State  t. 
Mayor,  31  La.  Ann.  16,  and  Railroad  v.  State,  r,ii  N,  H.  d^.  as  to 
necessity  for  uniformity  in  taxation;  State  Board  v.  Central  R.  R., 
48  N,  J.  L.  337,  350.  4  AtL  692,  601,  holding  all  kinds  of  property 
must  be  taxed  uniformly  or  not  at  all;  Buie  v.  Commra.  of  Fayette- 
vllle.  79  N.  C.  274,  holding  national  bank  shares  taxable  at  place 
of  owner's  residence  or  of  location  of  bank;  Germnnla  Sav.  Bank  v. 
Darlington,  50  S.  C.  871,  27  S.  B.  860,  holding  uniformity  must  be 
co-exteoslve  with  territorial  limits  of  tax. 

Hnnlcipal  corporatloii  retaining  fruits  of  Its  bond  Issue  can- 
not repudiate  same  on  ground  of  ultra  vires,  p,  ti70. 

Cited  and  principle  applied  in  Union  Hardwnre  Co.  v.  Plume 
Co..  58  Conn.  222,  20  Atl.  455,  State  Board  of  Aeri.ulture  v.  CItlBens' 
By.  Co.,  47  Ind.  412,  17  Am.  Rep.  T07.  and  Wren  v.  IndlanapoUa,  9i 
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Ind.  218,  all  holding  corporation  cannot  escape  obligations  of  con- 
tracks,  under  which  It  has  received  benefits,  by  pleading  ultra  vires; 
Board  v.  Lafayette  Ry^  60  Ind.  107,  collecting  authorities  on  rules 
sovemlng  defenses  and  charges  of  ultra  vires;  Beach  v.  Wake- 
field, 107  Iowa,  585,  76  N.  W.  694,  holding  quasi  public  corporations 
subject  to  rule;  Brown  v.  Atchison,  89  Kan.  50,  7  Am.  St  Rep.  525, 
17  Pae.  472,  stating  rule  as  to  liability  for  benefits  received  under 
ultra  vires  contract,  and  reviewing  authorities;  Hutchison,  etc.,  Ry. 
V.  Ehigman  Co.,  48  Kan.  87,  30  Am.  St  Rep.  288,  28  Pac.  1084,  15 
L.  R.  A.  408,  holding  township  retaining  fruits  of  bond  Issue  es- 
topped from  setting  up  Irregularity  thereof.  Cited  generally  In  Slater 
Woolen  Ck>.  t.  Lamb,  143  Mass.  422,  9  N.  B.  824. 


XX   WALLACE. 


20  Wall.  1-8,  22  L.  307.  HABICH  T.  FOLGEB. 

Attachnuat. —  Where  corpontlon  baa  been  dissolved  and  foreign 
attacbinent  In  another  State  has  resulted  Id  judgment  against  it 
and  the  garnishee,  the  latter  cannot  plead,  on  scire  facias,  that  ci>r- 
poratlon  was  not  dissolved  (or  lack  of  Jurisdiction  in  court  decreeing 
It,  p.  7. 

Cited  and  foUowed  In  Priest  t.  Folg»r,  154  V.  S.  597, 14  S.  Ct  1200, 
a  case  Involving  same  qnestlotts.  Cited  tn  collection  of  authorlUea 
In  Insurance  Co.  v.  Harris,  97  U.  S.  336,  24  L.  9Ij2.  and  same  col- 
lection In  Whiting  V.  Bnrger,  78  Ue.  204,  4  Atl.  006,  as  to  rule  of 
comity,  where  Judgment  rendered  in  one  State  l»  sought  to  be  en- 
forced In  another;  Graham  v.  Spencer,  14  Fed.  UOG,  no  special  ap- 
plication. 

Appearance. —  Receivers  of  defunct  corpcratlon  are  bound  by 
'   appearance  of  their  attorneys,  p.  7. 

Beferred  to  Id  Lackett  v.  Rumbaugh,  4S  Fed.  27,  holding  appear- 
ance of  garnishee,  places  funds  in  his  hands  In  custodia  legls. 

Appearance. —  If  corporation  was  In  existence  so  tliat  It  could 
appear  In  a  suit,  It  was  concluded  by  appearauce  of  Ita  attorney, 
p.  7. 

Appearance  by  authorized  attorneys  Is  equivalent  to  personal 
service  of  process  on  parties,  p.  7, 

MlBcellaneons.— Cited  In  Cretghton  v,  Kerr,  20  WaU.  13,  22  L. 
311,  Incidentally  In  Eelley  v.  Miss.  Cent.  Ry.  Co.,  2  Filpp.  5S6.  1 
Fed.  66S,  as  Instance  where  corporation  pat  In  plea  of  Its  own  non- 
existence, 

20  Wall  8-14,  22  h.  309.  CREIGHTON  T.  KERR. 

Appearance. —  General  appearance  waives  all  questloo  relating  to 
service  of  process;  the  question  of  Jurisdiction  only  is  saved,  p.  12. 

Cited  and  relied  on  In  Lackett  v.  Bumbaugh.  45  Fed.  31,  holdiae 
general  appearance  of  defendant  partner  not  served  wiili  process,  is 
not  waiver  of  lack  of  Jurisdiction  of  court.  In  respect  to  subject-mat- 
ter; L'Bngle  v.  Gates,  74  Fed.  SIS,  applying  fore  part  of  rule  to 
appearance  In  attachment  proceedings;  Atlantic,  etc.,  Ry.  Co.  v. 
Peake,  87  Va.  140,  12  S.  B.  361,  and  Moore  v.  Green,  90  Va.  183, 
reaffirm  and  apply  rule.  Approved,  arguendo,  In  Seattle,  etc.,  Ry. 
Co.  V.  Union  Trust  Co.,  79  Fed.  18T,  48  C  S.  App.  209. 
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Appearanca — Withdrawal  of  a  general  api^earance,  '^  without 
prejudice  to  plaintiff,"  does  not  unfavorably  affect  plaintiff's  rights 
acquired  by  defendants'  appearance;  hence  that  appearance  having 
cured  failure  to  serve  preliminary  notice  under  foreign  attachment, 
its  wlthdawal  does  not  affect  it,  p.  12. 

Rule  reaffirmed  and  applied  In  Rio  Grande  Irrigation  Go.  t.  Gllr 
dersleeve,  174  U.  S.  606,  19  S.  Gt  762,  holding  withdrawal  of  ap- 
pearance, without  leave  of  court,  loaves  record  in  condition,  In 
which  Judgment  by  default  for  want  of  appearance  can  be  entered; 
Graham  v.  Spencer,  14  Fed.  607,  under  such  circumstances  as  above, 
court  may  proceed  as  if  d^endant  were  still  in  its  presence;  White 
V.  Ewlng,  69  Fed.  454,  87  U.  S.  App.  365,  where,  in  suit  to  fore- 
close vendor's  lien,  non-residents  voluntarily  appeared,  but  subse* 
<iaently  withdrew  appearance;  Rogers  v.  New  York,  etc..  Go.,  134 
N.  Y.  219,  32  N.  E.  35,  where  Injunction  is  vacated  without  preju- 
dice to  either  party,  neither  is  in  position  to  take  advantage  there- 
under. Gited,  arguendo,  in  First  Nat  Bank  v.  Gunnlngham,  48  Fed. 
517,  in  general  discusion  as  to  effect  of  withdrawal  of  an  appear- 
ance. Gited  in  collection  of  authorities  in  Romalne  v.  Union  Ins.  Go., 
26  Fed.  638.  Gited  in  dissenting  opinion  in  Bloxham  v.  Florida  Gen- 
tnl  Ry.  Go.,  39  Fla.  294,  22  So.  708,  as  to  meaning  of  phrase  '*  with- 
out prejudice.** 

20  Wall.  14-20,  22  L.  311,  McQUIDDY  v.  WARE. 

Equity. —  One  leaving  home  to  Join  in  a  rebellion  against  the 
government,  cannot  have  Judgments  given  against  him  in  his  ab- 
sence,  set  aside  in  equity  on  ground  that  he  was  not  served  with 
notice  of  suits,  p.  18. 

Gited  and  applied  in  Jenkins  v.  Hannan,  26  Fed.  664,  holding  party 
who  voluntarily  leaves  his  country  for  purpose  of  engaging  in 
hostility  against  it,  cannot  complaint  of  legal  proceedings,  regularly 
prosecuted  against  him  in  his  absence;  Bush  v.  Sherman,  80  111. 
174,  holding  right  of  mortgagee  to  execute  power  of  sale,  given  in 
mortgage,  is  not  affected  by  mortgagor  leaving  State  and  going 
within  lines  of  enemy,  for  purpose  of  uniting  with  those  In  rebellion. 

Distinguished  and  explained  In  Haymond  v.  Gamden,  22  W.  Ya. 
194,  196,  202,  where  West  Virginia  statute  was  held  Invalid,  which 
sought,  by  publication,  to  confer  jurisdiction  on  courts  over  persona 
who  had  gone  into  Gonfederate  lines  during  war. 

Bquity  always  refuses  assistance,  where  there  has  been  gross 
laches  in  the  prosecution  of  rights,  p.  19. 

Cited  and  applied  in  Ketchum  v.  Mobile,  etc.,  Ry.  Go.,  2  Woods, 
642,  F.  C.  7,737,  where  party  who  was  removed  from  trusteeship 
during  war,  and  who  made  no  effort  to  reclaim  same  for  a  period 
of  ten  years,  was  held  to  have  acquiesced  in  appointment  of  his 
successor;  Bell  v.  Hudson,  73  GaL  288,  289,  2  Am.  St.  Rep.  793,  794, 
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14  Pac.  792,  793,  where  a  delay  of  twenty  live  y.'nrs  by  reprosenta- 
tlvGS  of  one  partner  in  bringing  actlau  ngaiD«i  rfpreeentativea  nf 
other  partner  for  partnership  acconncinc.  was  ijeld  such  Indies  a><  lo 
har  claim;  Horr  v.  Frfench,  99  Iowa,  82,  iw  N.  W.  584.  bolrllng  a  delay 
of  twenty-six  years  barred  right  ta  lnhi?  suit  to  set  aside  admin- 
Istrator'B  sale;  BUsb  t.  Prltchard,  37  Mo.  180.  where  delay  of  eight 
years  was  held  to  bar  suit  of  party  t<i  frniippl  his  attorney  to  trans- 
fer to  him  property  which  he  had  tnsiriK'ted  attorney  to  purcliaiie 
for  him,  but  which  had  been  purchased  In  name  of  attorney; 
Bradahaw  y.  Yates.  67  Mo.  232,  eacli  case,  as  It  arises,  must  be 
determined  by  Its  own  circnm stances;  Orr  t.  Pennington,  93  Va. 
271,  24  S.  E.  B29,  dlamlaslng  bfU  fleckln^r  to  have  deed  set  aside  on 
ground  of  nndne  Influence;  Wlckham  v.  f^pracue,  18  Wash.  471,  51 
Pae.  1067,  where  claim  by  ward  again^it  cii.nrdlan  for  an  aecountlnK 
for  lands  sold  forty  years  before,  wan  lulri  sliile;  Bnumnnn  v.  Kelley. 
38  Minn.  209,  8  Am.  St.  Rep.  6«(t.  rui  N.  W.  337.  ivhere,  through 
claimant's  delay,  equities  had  Inter vi>iii?<l  In  favor  of  third  parties. 
Cited,  arguendo.  In  Logansport  t.  I'hl.  00  Ind.  545,  50  Am.  Hep. 
116,  as  bearing  on  (juestlon  of  equitable  estoppel.  See  note;,  23  Jttn. 
8t  Rep.  150. 

Equity. —  General  allegation  of  ignorance  of  things,  a  koowUilge 
of  which  was  readily  ascertainable.  Is  insufficient  to  set  In  action 
equitable  remedies,  p.  19. 

Cited  and  relied  on  In  Naddo  v.  Bardon,  61  Fed.  497,  4  U.  8.  App. 
642.  affirming  S.  C  47  Fed.  788.  hoMlug  an  aUegation,  that  com- 
plainant only  recently  obtained  knonloilgc  as  to  his  rights,  la  too 
Vague  and  uncertain;  Bliss  v.  Pricliniil.  tl7  Mo.  188,  faets  set  up  as 
an  excuse  for  laches  must  be  specifically  and  definitely  pleaded. 

20  WaU.  20-30,  22  I^  279,  HUMASTON  v.  TKI.EORAPH  CO. 

Arbttratlan. —  Where  contract  provlilee  that  certain  matters 
therein  shall  be  referred  to  arbitrators  for  settlement  one  party 
cannot  arbitrarily  Ignore  stipulation  and  resort  In  first  Instance  to 
courts  of  law,  p.  27. 

Reaffirmed  In  Denver,  etc..  Co.  v.  Stout.  8  Colo.  66.  5  Pac.  630. 
Thomdlke  v.  Wells  Assn.,  146  Mass.  IV20.  lis  N.  E.  749.  and  Sleyers 
T.  Construction  Co.,  20  Or.  610,  27  Pac.  ."iSIl,  in  whicli  cases  plain- 
tilTB  demand  was  held  premature,  liccau.ie  of  failure  to  refer  to 
arbitrators  or  show  excuse  for  not  dohiji  so. 

Salss. —  If  performance  of  condttimi  for  valuation  of  thing  sold 
be  rendered  Impossible  by  act  of  vetidcc.  price  of  thing  sold  must 
be  fixed  by  Jury  on  quantum  valebat.  p.  iS. 

Stunage*. —  In  ault  for  breach  of  ii^-rei-iiient  to  give  shares  of 
stock  m  exchange  for  other  propeny.  m-z  money,  such  stock  on 
day  of  contract  having  fixed  market  value,  evidence  of  value  at 
uty  other  date  Is  tuadmlsslble,  p.  30. 
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20  WalL  31-36,  22  L.  313,  KEHR  y.  SMITH. 

Husband  and  wife. —  Where  husband  and  wife  enter  Into  contract 
of  separation,  stipulating  therein  as  to  property  rights  of  each, 
entire  contract  becomes  avoided  on  their  subsequent  reconciliation, 
p.  33. 

Reaffirmed  in  Knapp  y.  Knapp,  d5  Mich.  477,  55  N.  W.  354,  hold- 
ing, under  such  circumstances,  a  wife  entitled  to  dower  rights,  al- 
though in  contract  of  separation  she  had  waived  them.  See  mono- 
graphic note,  90  Am.  Dec.  369. 

Husband  and  wife. —  Voluntary  settlements  are  valid  as  against 
existing  creditors,  unless  such  settlements  be  greatly  dispropor- 
tionate to  means  of  party  making  same,  taking  into  view  his  debts 
and  means,  p.  35. 

Cited  and  relied  on  in  Lloyd  v.  Fulton,  91  U.  S.  485,  23  Lr.  865, 
prior  Indebtedness  Is  only  rebuttable  presumption  of  fraud;  Herring 
V.  Richards,  1  McCrary,  575,  3  Fed.  443,  where  voluntary  settle- 
ment made  by  parent  on  children  at  time  parent  was  solvent  was 
held  valid;  Wiswell  v.  Jarvis,  2  Hask,  497,  9  Fed.  87,  where  con- 
veyance of  property  valued  at  $5,000,  made  by  husband  to  wife  at 
time  he  had  property  in  excess  of  debts  valued  at  $12,000,  was  held 
not  fraudulent;  Morgan  v.  Hecker,  74  Gal.  542,  16  Pac.  318,  and 
French  v.  Holmes,  67  Me.  191,  the  question  of  fraudulent  intent 
is  one  of  fact,  not  of  law;  Hume,  etc.,  Co.  v.  Condon,  44  W.  Va.  557, 
30  S.  E.  58,  holding  conveyance  by  husband  to  wife  not  fraudulent 
where  he  retained  tangible  property  largely  in  excess  of  his  debts. 

Cited  in  Spauldlng  v.  McGovern,  22  Fed.  Cas.  892,  holding  vol- 
untary settlement  by  one  Indebted  void,  if  debts  and  contingent 
Iia1)ilities  existing  at  time  of  conveyance  are  paid  by  contracting 
other  obligations,  which  afterwards  result  In  insolvency;  Rose  v. 
Dunklee,  12  Colo.  App.  412,  56  Pac.  345,  in  discussion  as  to  amount 
of  property  which  must  remain  in  hands  of  debtor  In  order  to  re- 
lieve transfer  from  taint  of  fraud.  Approved,  arguendo,  in  Flory 
V.  Houck,  186  Pa.  St  268,  40  Atl.  482.  Cited  in  Perry  v.  Ruby,  81 
Va.  326.  holding  the  burden  of  showing  that  a  postnuptial  settlement 
was  not  voluntary,  but  for  consideration,  is  on  those  claiming 
under  it.    See  note,  90  Am.  Dec.  735. 

In  the  following  the  conveyances  were  held  to  be  fraudulent  and, 
therefore,  void:  Hawkins  v.  Wills,  49  Fed.  509,  4  U.  S.  App.  274, 
where  husband  had  conveyed  his  real  property  to  his  wife  and 
retained  insufficient  personalty  to  pay  his  debts;  Adams  v.  Edgerton, 
48  Ark.  424,  3  S.  W.  630,  where  husband  having  creditors,  settled 
all  his  property  on  his  wife;  Pursel  v.  Armstrong,  37  Mich.  331,  and 
Foster  v.  Foster,  56  Vt.  548,  where  father  had  settled  most  of  his 
property  on  his  children  in  order  to  prevent  the  collection  of  alimony 
decreed  his  wife;  Hunter  v.  Hunter,  10  W.  Va.  349,  voluntary  set- 
tlement by  husband  on  wife  at  time  he  was  largely  indebted,  to 
degree  of  embarrassment 
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DlBdQKulBhed  In  Pint  Nat.  Bank  y.  Swan.  3  Wyo.  375.  23  Pac 
7S1,  where  defendant  made  no  attempt  to  robut  prexutuptiou  that 
Toluntaiy  conveyantK  'bj  one  Indebted  waa  fraudulent 

TraodalBnt  conv«7aiio«. —  When  conveyance  Ir  set  aside  as  void 
aa  to  ezleting  credltora,  all  creditors,  prior  and  subsequent,  sbare 
tn  fund  pro  rata,  p.  S6. 

Cited  and  relied  on  In  Baaaett  t.  McKenna,  C2  Codd.  442,  bolilbg 
where  coDTeyance  Is  set  aside  as  fraudulent  as  to  existing  cn-ditors, 
the  eqaltles  of  subsequent  creditors  are  superloi'  to  tlioae  of  graoiee. 
Cited  with  approval  In  Piatt  t.  Mead,  9  Fed.  <iH.  and  LiUentlial  v. 
Dmcklleb,  92  Fed.  75S,  where  conveyance  is  mnde  with  actual  lotent 
to  defrand  exlatlng  creditors,  and  grantee  piirtlclimtes  la  frauii, 
subsequent  credltora  are  entitled  to  relief  equally  with  prior. 

Dlatlngnlehed  In  Lee  v.  Holllster,  G  Fed.  TO*,  where  Bubseqnent 
creditors  were  held  not  entitled  to  any  share. 

Mlscellanteous. —  Cited  in  Rosenberg  v.  Frank.  58  Cal.  405,  as  to 
meaning  of  "  pro  rata." 

20  Wall.  86-46,  22  L.  282.  PACIFIC  R.  R.  CO.  v.  MAfitllltE. 

Statutes  —  Granta  by  State  to  corporations,  whi'ci  luublguous.  are 
to  be  construed  In  favor  of  State,  p.  42. 

Cited  and  principle  affirmed  In  Memphis,  etc.,  Ry.  Co,  v.  Berry, 
41  Ark.  446,  In  dlBcusslon  as  to  whether  State  bad  coutracted  to 
exempt  property  of  railroad  company  from  taxation:  Meniptals  Gas 
Co.  V.  Shelby  County,  109  U.  S.  401,  27  li.  977,  n  S.  Ct  20C,  holding 
exemptions  from  taxation  must  be  Id  clear  and  I'xptlflt  words. 

Distinguished  In  Winona,  etc..  Ry.  v.  County  of  Deuel,  3  Dnk. 
Ter.  16,  12  N.  W.  S65,  when  contract  Is  unautil^uoiis.  It  should  b« 
given  same  effect  as  contract  between  private  perxons. 

Taxation. —  Missouri  act  of  December  25,  1HT.2.  provldlnt;  that 
Pacific  railway  shonld  be  exempt  from  taiDiinn  until  road  was 
completed  and  liad  been  in  operation  for  two  yenrs.  unless  dividends 
were  sooner  declared,  created  a  contract  between  the  State  and  rail- 
way company,  p.  42. 

Cited  and  relied  on  In  Hewitt  r.  New  York,  etc..  Ry.  Co.,  12 
Blatchf.  472,  P.  C.  6,443,  where  a  similar  etntute  waB  construed 
In  same  manner;  also  Oliver  v.  Memphis,  etc..  Ky.  Co..  30  Ark.  131, 
Winona,  etc..  Ry.  Co.  v.  County  of  Deuel,  3  Dnk.  13.  12  N.  W. 
564,  Richmond,  etc.,  Ry.  Co.  v.  Board,  74  N.  C.  Flf).  and  Railroad  Co. 
T.  Hicks,  9  Baxt.  450,  all  holding  a  Bubaenueul  sintute  or  constitu- 
tional provision,  taking  awny  this  privilege,  luiji.'itrs  the  oblltratlon 
of  a  contract  and  Is.  therefore.  Invalid.  Cited  iiii.'Iflentally  In  Bailey 
V.  Magwire.  22  Wall.  220,  22  L.  8.12. 

Modified  In  Railroad  v.  Alshrook,  110  N.  C.  ^r.z  14  ft.  e.  er.S.  hold- 
ing grant  of  exemption  from  taxation,  without  Home  eons  Id  oration 
therefor,  constitutes  a  privilege  which  may  he  recalled  at  pleasure. 
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Ck>nstitational  law. —  Clause  In  Missouri  Constitution  of  1865,  pro-- 
Tlding  for  levying  of  tax  on  gross  receipts  of  Pacific  railroad,  im- 
paired obligation  of  a  contract  of  1852,  exempting  the  company, 
provisionally,  from  taxation,  p.  42. 

Cited  and  applied  in  Mechanics*  Bank  y.  City  of  Kansas,  73  Mo. 
658,  holding  State  cannot  withdraw  a  statutory  exemption  from 
taxation  once  given,  unless  right  so  to  do  is  reserved;  to  same 
effect.  State  v.  Walsh,  31  Neb.  47T,  48  N.  W.  265;  opinion,  58  N. 
EL  624,  contract  valid  when  made,  cannot  be  invalidated  by  amend- 
ment to  Constitution. 

Distinguished  in  Hewitt,  T.  New  York,  etc..  By.  Co.,  12  Blatchf. 
477,  F.  G.  6,443,  where  State  in  granting  charter  to  corporation  had 
reserved  right  to  repeal  clause  exempting  corporation  property  from 
taxation;  People  v.  Commissioners,  82  N.  Y.  466,  on  ground,  statute 
in  question  contained  no  express  exemption  from  taxation,  and  none 
would  be  inferred. 

Taxation. —  State  legislature,  when  not  restricted  by  Constitu- 
tion, may  exempt  from  taxation  such  property  as  it  may  deem  ex- 
pedient, p.  43. 

Reaffirmed  in  Oliver  y.  Memphis,  etc..  By.  Co.,  30  Ark.  130,  where 
legislature  had  exempted  property  of  railroad  corporation  from 
taxation;  dissenting  opinion  in  State  v.  Morgan,  28  La.  Ann.  493, 
the  majority  holding  the  purchaser  of  a  railroad,  which  was  by 
statute  exempt  from  taxation,  did  not  acquire  this  right  or  fran- 
eliise  of  exemption;  Dow  v.  Bailroad,  67  N.  H.  48,  36  Atl.  534,  but 
exemption,  when  claimed,  must  be  shown  by  clear  and  unambiguous 
language;  Bailroad  Co.  v.  Hicks,  9  Baxt.  446,  approves  the  rule. 
See  monographic  note,  72  Am.  Dec.  684. 

20  WalL  46-64,  22  L.  287,  NOBTH  MO.  B.  B.  T.  MAGUIBH. 

Taxation. —  Power  of  taxation  resides  In  States,  as  an  incident 
and  attribute  of  sovereignty,  p.  60. 

Approved  in  Western  Union  Tel.  Co.  y.  Mayer,  28  Ohio  St  533^ 
where  constitutionality  is  affirmed,  of  State  statute,  imposing  tax 
on  gross  receipts  of  foreign  corporation  doing  business  within 
State;  Anderson  v.  Brewster,  44  Ohio  St  581,  9  N.  B.  686,  in  dis- 
CQssion  as  to  constitutionality  of  act  providing  for  assessment  of 
tax  upon  business  of  trafficking  in  intoxicating  liquors.  See  note, 
56  Am.  Dec.  288. 

Distinguished  in  Worth  y.  Bailroad,  89  N.  C.  299,  45  Am.  Bep. 
686,  charter  providing  railroad  should  be  exempt  from  any  public 
charge  or  tax  whatever. 

Taxation. —  Taxing  power  of  State  is  never  presumed  to  be  re- 
Hnqulahed,  consequently  intention  to  relinquish  must  be  shown  in 
clear  and  unambiguous  terms;  Missouri  act  of  1865,  construed  and 
^ell]  not  to  exempt  North  Missouri  railroad  from  taxation,  p.  61. 
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Reafilrm«d  In  Mnmford  v.  Sewall,  11  Or.  70.  50  Am.  Ttep.  4tM,  i 
Pac.  586,  holding  State  may  tas  property  whlih  was  eiemiit  from 
taiatlon  at  time  It  was  acquired,  as.  for  lu.stnnce,  mortesm^ 
Cited,  arguendo,  in  Grand  Lodge  t.  New  OrleiiDs,  44  Iji.  Ann.  (UK, 
11  So.  15],  upholding  qualified  exemption. 
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Contract,  In  general  reatralDt  of  trade,  Is  Ul^gal  and  Told,  p.  66. 

Cited  and  principle  applied  In  Fox  Steel  Co.  v.  Schoen,  7T  Fed. 
SI,  where  an  agreement  between  manufactuierH  tliat  one  sbould 
not  use  pressed  metal  in  the  manufacture  of  tnick  frames,  waa 
held  an  unreasonable  restraint  of  trade;  WcKtrro  U.  Ti^I.  Co.  t. 
Am.  Tel.  Co..  65  Oa.  183,  38  Am.  Hep.  783,  holding  agreement.  I>e- 
tween  railroad  company  and  telegraph  comijiiii.v,  wliereby  latter 
was  given  exclusive  right  to  occupy  right  of  way  of  former,  for 
purpose  of  erecting  telegraph  poles  and  other  purposes  In  con- 
nection with  business  of  transmitting  messiiseH,  Invalid:  Con- 
sumers' Oil  Co.  T.  Nnunemaker.  142  Ind.  565,  Til  Am.  St.  Rep.  1!M. 
41  N.  E.  lOSO,  holding  agreement  between  Selltr  mid  purchaser  of 
retail  oil  business,  that  former  would  not  re-eLi^agp  in  same  husl- 
nesB  within  limits  of  State,  except  In  one  city  siieciaed.  Is  volil; 
Texas,  etc.,  R.  Co.  v.  Southern,  etc.,  R.  Co.,  41  l.n.  Ann.  9S2,  17  Am. 
8t  Rep.  455,  6  So.  892.  where  agreement  between  com|jetlng  rail- 
roads to  divide  earnings,  was  held  Told;  Bishop  v.  I'alnier,  I4ti 
Mass.  474,  4  Am.  St.  Rep.  341,  16  N.  E.  303.  where  Rgreenient  be- 
tween purchaser  and  seller  of  business,  that  latter  would  not  enter 
into  like  business  anywhere  within  period  of  Hve  yenra.  wns  held 
Toid;  to  same  effect  In  Gamewell  Tel.  Co.  t.  Cniue,  IGO  Masa.  5U. 
89  Am.  St  Rep.  464.  35  N.  E.  99,  22  L.  R.  A.  U76.  and  n..  auch  an 
agreement  should  be  limited  as  to  place;  Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  Ey.  Co.,  5  Mo.  App.  372,  where  agni'iiient  lietween  ear- 
way  of  Hhlppern. 


rlers,  which  resulted  in  placing  Impediments 
was  held  void;  Ford  y.  Oregson,  7  Mont.  68.  14 
contract  between  parties,  owners  of  water  rl>r1i 
Should  dispose  of  same  without  consent  of  oIIkti 
trary  to  public  policy;  Herreshoff  v.  Boutincaii.  17 
St  Rep.  853,  19  AU.  713,  8  I-  R.  A.  471.  and  ii..  Ii 
ment  between  a  teacher  and  his  employer,  th:it  r. 
teach  wltbln  State  for  a  period  of  one  year  fi 


I'ac.  GtJ2.  where 
tx.  that  nelthiT 
<.  was  held  i.-on- 

R.  I.  6.  33  Am. 
old  lug  an  agree- 
iriiier  would  not 

time  of  leaving 


employment  of  latter,  to  be  unreasonable;  PleLi  ("ordnge  Co.  v.  Na- 
tional Cordage  Co.,  6  Ohio  C.  C.  620.  holding  lontrnct.  In  form  a 
lease  of  machinery,  contrary  to  public  policy  iiixi  void  where  par- 
ties executed  same  for  purpose  of  restraining  trade  and  creating 
a  monopoly;  West  Virginia  Trausp.  Co.  v.  Pipe  I.lne  Co..  22  W.  Va. 
622,  023,  46  Am.  Rep.  533,  634,  holding  contrmt.  i;lvlng  exclusive 
right  of  way  and  privilege  of  hiylng  tubing  f<ir  trnnHportlng  oil 
over  a  tract  of  land,  void  as  an  unreasonabK'  rnstralnt  of  trade. 
Monographic  note,  reviewing  authorities,  92  Am.  Dec.  752,  759. 
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ODntracts. —  In  order  that  contract  in  restraint  of  trade  be  not 
unreasonable,  restraint  Imposed  must  not  be  larger  than  Is  re- 
quired for  necessary  protection  of  party  with  whom  contract  la 
made,  p.  67. 

Cited,  arguendo,  in  In  re  Greene,  52  Fed.  118,  where  act  of  Con- 
sress  of  July  2,  1890,  In  relation  to  monopolies,  is  construed,  hold- 
ing no  precise  boundary  can  be  laid  down  as  to  when  restraint 
would  be  reasonable. 

Contracts. —  Theory  upon  which  contracts  in  restraint  of  trade 
are  held  Invalid,  discussed,  p.  68. 

This  discussion  has  been  cited  In  a  number  of  cases,  relating  tc 

i  the  general  subject:    Glbbs  v.  Baltimore  Gas  Ck>.,  130  U.  8.  409, 

32  li.  984,  9  S.  Ct  557,  holding  courts  will  refuse  to  enforce  con- 
tracts which  Impose  a  restraint  on  trade,  If  such  restraint,  to  any 

I  extent,  be  prejudicial  to  the  public  interests;  to  same  effect  Is 

Central  Transportation  Co.  v.  Pullman  Co.,  139  U.  8.  54,  35  L.  66, 

I  11  S.  Ct  486,  where  a  contract  not  to  engage  in  the  business  of 

manufacturing,  using  or  hiring  of  sleeping  cars  for  a  period  of 

'  ninety-nine  years,   was  held   void;   dissenting  opinion  in  United 

States  Y.  Freight  Assn.,  166  U.  S.  350,  41  L.  1030,  17  8.  Ct  562,  re- 
▼ersing  &  C,  58  Fed.  72,  74,  19  U.  8.  App.  36,  24  L.  R.  A.  84,  85, 
which  affirms  8.  C,  53  Fed.  450,  the  majority  holding  an  agree- 
ment between  different  railroads,  regulating  freight  rates,  to  be 
in  restraint  of  trade  and  inyalld;  Oliver  v.  Gllmore,  52  Fed.  567, 
568,  holding  contract  between  manufacturers,  whereby  one  agrees 
not  to  manufacture  a  particular  article,  In  consideration  other  will 
pay  him  certain  percentage  of  profits  derived  from  sale  of  such 
article  manufactured  by  him.  Is  void.     Cited,  arguendo,  in  Carr 

I  T.  Whitebreast  Fuel  Co.,  88  Iowa,  151,  55  N.  W.  210,  no  special  ap- 

plication; National  Benefit  Assn.  v.  Union  Hospital  Co.,  45  Minn« 
276,  47  N.  W.  807,  11  L.  R.  A.  440,  and  n.,  as  a  leading  case  on 
general  subjects;  Watklns  v.  Morley,  2  Tex.  App.  Civ.  635. 

Contracts  in  restraint  of  trade  must  be  adjudged  by  the  facts 
and  circumstances  surrounding  each  particular  case,  p.  68. 

Cited  to  this  effect  in  Fowle  v.  Park,  131  U.  8.  97,  33  L.  74,  9  8. 
Ct  662,  where  a  contract  to  sell  a  particular  patent  medicine 
within  a  specified  region  only,  and  not  to  sell  it  below  a  certain 
rate  or  price,  was  held  valid.  Approved,  arguendo,  in  separate  opin- 
ion. In  Beal  v.  Chase,  31  Mich.  530,  and  West  Virginia  Transp.  Co. 
V.  Pipe-Line  Co.,  22  W.  Ya.  619,  46  Am.  Rep.  530. 

Contracts  in  partial  restraint  of  trade  are  valid,  if  reasonable,  and 
there  be  consideration  to  support  same;  therefore,  stipulation  in 
contract  of  sale  of  vessel,  for  use  in  Oregon,  that  vessel  should  not 
nm  on  California  waters  for  ten  years,  is  valid,  pp.  67,  72. 

Cited  and  principle  applied  in  Chicago,  etc.,  Ry.  Co.  v.  Pullman 
Co.,  139  U.  &  89,  35  L.  101,  11  8.  Ct  494,  holding  contract  between 
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Mllroftd  compaDj  and  aleeplng-car  company,  tbat  former  would  Cor 
period  of  Afteen  jeara  mn  tatter's  cars  over  ita  fon<l  excluslrt^ly.  is 
valid;  Carter  v.  AlUng,  43  Fed.  214,  holding  contract  between  trav- 
elling Balesman  and  his  employer,  tbat  former  wilt  not  engage  In 
service  of  bnslnees  competitor  within  three  years  of  time  of  leav- 
ing service  of  latter.  Is  valid;  Am.  Stnwboard  Co.  v.  Holrtero.in 
Co.,  83  Fed.  624,  M  V.  8.  App.  428,  holding  covenant  in  lease  of 
paper  mill,  that  lessee  would  not,  during  term,  monufaeture  a  cer- 
tain kind  of  paper,  being  manufactured  by  lessor.  Is  valid,  and 
binds  assignees  of  lessee;  Hitchcock  v.  Anthony,  83  Fed.  781,  54 
U.  8.  App.  445,  holding  agreement  between  aeller  and  purchaser  of 
certain  property,  that  It  should  not  be  used  for  ciiirying  on  par- 
ticular businesB,  was  binding;  Moore  Hardware  Ci>.  v.  Towers  Co., 
87  Ahi.  210,  13  Am.  St  Rep.  25,  6  So.  43,  where  nei-i;cmpnt  between 
competing  buelneaa  firms,  that  In  consideration  of  one  buying  the 
stock  of  the  other,  the  latter  would  desist  from  furtiier  competition 
within  a  specified  district,  was  held  valid;  Hurgeu  v.  Gavin,  162 
111  8S0,  44  N.  E.  735,  holding  contract,  by  retiring  member  of 
firm,  not  to  engage  in  similar  business  for  five  years,  within  lim- 
its of  city  named,  made  upon  sale  of  his  business  to  tiis  co-pnrtner. 
Is  valid;  Newell  v.  Meyendorff,  9  Mont.  2G0,  18  Am.  St.  Rep.  740. 
23  Pac.  334,  8  L.  R.  A.  441,  where  contract  between  manufacturer 
and  dealer  in  cigars,  tbat  latter  would  sell  no  cigars  <n  8tate  otlier 
than  tboee  manufactured  by  former,  was  held  not  to  be  In  re- 
straint of  trade;  Diamond  Match  Co.  v.  Roeber,  Kio  N.  Y.  4M.  4^-*, 
60  Am.  Rep.  469,  471,  13  N.  E.  422,  423,  where  covenant  between 
seller  and  purchaser  of  business,  that  former  would  not  engage  In 
like  business  within  United  States,  except  In  States  of  Nevada  and 
Montana,  for  period  of  ninety-nine  years,  was  held  valid;  Cowan 
T,  Falrbrother,  118  N.  C.  412,  415,  64  Am.  St  Reii.  73fi.  738,  24  S. 
E.  213,  214,  32  L.  B.  A.  835,  and  n.,  covenant  by  seller  of  news- 
paper that  he  would  not  re-engage  In  like  bnsiness  wltbtn  same 
State,  held  valid;  dissenting  opinion  In  Tardy  v.  Creasy.  St  Va. 
567,  the  majority  holding  contract  In  question  void;  Palmer  v. 
Toms,  96  Wis.  309,  71  N.  W.  6M,  where  covenant  on  part  of  seller 
of  business  that  he  would  not  enter  Into  like  buHlni-Rs  in  same 
city  within  five  years,  was  held  binding.  Approved  In  Anchor 
Electric  Co.  v.  Hawkes,  171  Mass.  106,  68  Am.  St.  Rep.  407,  50 
N,  E.  511,  41  U  H,  A.  192.  facts  Involved,  Cited,  arguendo.  In 
dissenting  opinion  In  United  States  t.  E.  C.  Knight  Co.,  156  U.  S. 
24,  3»  L.  333,  15  S.  Ct  258:  also  In  Dneber  ■Watch-Case  Co.  v. 
Howard  Co.,  66  Fed.  613,  36  U.  8.  App.  16,  In  discussion,  as  to 
whether  an  agreement  between  watch  manufacturers  was  In  re- 
straint of  trade,  within  meaning  of  anti-trust  act  of  Jnly  2,  1890; 
United  States  v.  Addyston  Pipe  Co.,  86  Fed.  282,  54  U.  S.  App. 
747,  and  Watkins  v.  Morley,  2  Tex.  App.  Civ.  e3r>.  without  Bpe<lnl 
application;  Richards  v.  Am.  Desk  Co.,  87  TVla.  Dirt.  58  N.  W.  789, 
thg  contract,  to  be  valid,  must  only  afford  protection  to  Interests 
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of  iMirty  in  whose  favor  it  is  made,  and  not  interfere  with  interests 
of  public.  See  monographic  note,  92  Am.  Dec.  758;  also  note,  05 
Am.  Dec.  193,  and  note,  59  Am.  Hep.  686. 

Contracts. —  Where  contract,  in  restraint  of  trade,  contains  di- 
Tislble  stipulations,  some  of  which  are  void,  others  valid,  courts 
will  give  effect  to  latter,  and  will  not  hold  agreement  void  alto- 
gether, p.  70. 

Bnle  reaffirmed  in  Western  U.  Tel.  Co.  v.  Burlington,  etc.,  R/. 
Co.,  3  McCrary,  136,  11  Fed.  4,  Illinois  Trust,  etc..  Bank  v.  Arkan- 
sas City,  76  Fed.  280,  40  U.  S.  App.  257,  34  L.  R.  A.  624,  and  Lincoln 
8av.  Bank  v.  Allen,  82  Fed.  153,  49  U.  S.  App.  507,  applying  prin- 
ciple to  contracts  generally.    See  note,  3  McCrary,  146. 

Miscellaneous. —  Cited  incidentally  in  Hale  v.  Finch,  104  U.  S. 
265,  26  L.  733. 

20  Wall.  72-92,  22  L.  295,   NAT.  BANK  OF  WASHINGTON   v. 
TEXAS. 

Bonds. —  Bonds  payable  to  bearer,  being  transferable  by  deliv- 
ery even  when  overdue,  to  invalidate  title  acquired  by  purchaser,  it 
is  necessary  to  make  out  some  defect  in  transferrer's  title,  p.  81. 

Cited  in  Dewing  v.  Perdicaries,  96  U.  S.  196,  24  L.  655,  assignee 
of  non-negotiable  instrument  takes  same  subject  to  all  equities 
which  existed  against  it  in  hands  of  his  assignor. 

Bonds. —  Where  it  Is  alleged  that  bonds,  title  to  which  passes 
by  delivery,  were  not  purchased  in  good  faith,  burden  of  establish- 
ing want  of  faith  is  on  party  asserting  it,  p.  81. 

Reaffirmed  in  Qllbough  v.  Norfolk,  etc.,  Ry.  Co.,  1  Hughes,  412, 
F.  C.  5,419,  case  where  stolen  bonds,  transferable  by  delivery,  had 
been  purchased  bona  fide.  Approved,  arguendo,  in  McSherry  v. 
Brooks  46  Md.  117. 

ITnited  States. —  Mere  fact  that  bonds  granted  to  State  of  Texas 
were  issued  unindorsed  by  Texas  governor,  is  not  evidence  of  their 
imktwful  issuance  as  against  holder  after  maturity,  pp.  82,  83. 

Bills  and  notes. —  Transferee  of  overdue  negotiable  paper  takes 
it  liable  to  all  equities  to  which  it  was  subject  in  hands  of  payee, 
p.  88b 

Cited  and  applied  in  Henderson  v.  Case,  31  La.  Ann.  217,  hold- 
ing purchaser  of  dishonored  bill,  who  purchased  from  one  having 
no  authority  to  sell,  acquired  no  title  against  real  owner;  Walker 
V.  Wilson,  79  Tex.  188,  15  S.  AV.  402,  an  overdue  negotiable  note 
is  degraded  to  the  rank  of  a  personal  chattel,  the  purchaser  of 
which  acquires  only  such  title  as  the  seller  had.  See  monographic 
notes^  64  Am.  Dec  435,  and  98  Am.  Dec  684. 
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BllU  ftnd  notM. —  Principle  that  transferee  of  orcnlue  oogo- 
tlnble  paper  takes  It  liable  to  all  equities  to  vrhU^h  nubjtM't  In  linDO.i 
of  pa^ee.  does  not  apply  as  between  enccesBlTe  inkers,  p.  89. 

Cited  and  applied  in  In  re  filUesple.  15  Fed.  735,  holding  bona 
flde  assignee  of  chose  in  action,  without  notlie  of  prior  uEBlgn- 
ntent,  who  gives  notice  of  assignment  to  debtor,  anil  takes.  poBBes- 
slon  of  evidence  of  debt,  bas  superior  equity  over  prior  RHalgn^ 
who  leaves  evidence  of  debt  with  assignor,  and  gives  no  notice  of 
assignment  to  debtor;  Drexler  v.  Smith,  30  Fed.  ToS.  the  equit;  must 
be  something  growing  out  of  the  transaction  lu  which  the  note 
originated,  and  existing  at  time  of  transfer;  T.  il.  C.  A.  Gfrnnasliiin 
Co.  V.  Bank,  179  lU.  606,  70  Am.  St  Hep.  140,  54  N.  E.  299.  where 
purchaser  of  note.  Indorsed  In  blank,  was  held  protected  from 
latent  equities  of  third  parties.  Cited  in  Hill  v.  Shields,  81  N.  C. 
253,  31  Am.  Kep.  501.  holding  remote  Indorsee  of  note  Indorsed  In 
blank,  wbo  purebaaed  bona  flde  for  foil  value,  takes  note  unalFecied 
b7  an7  parol  agreement  between  payee  and  arli;lnal  Indorsee.  See 
note,  58  Am.  Dec.  281;  also  M  Am.  Dec.  434. 

Criticised  In  Greenwell  v.  Hardon,  78  Ky.  339.  341,  39  Am.  Rep. 
238,  241,  holding  negotiable  paper,  taken  after  maturity,  subject 
to  all  equities  that  might  have  been  made  against  it  In  bands  of 
transferrer. 

BUls  and  notes. —  In  absence  of  evidence,  there  is  no  presump- 
tion that  holder  of  negotiable  securities  acquired  title  after  se- 
curities matured,  p.  01. 

Cited  In  Hinckley  v.  Bank,  131  Mass.  149,  where  every  known 
holder  of  Interest  coupons  received  them  after  maturity,  there  la 
no  presumption  that  thief  originally  negotiated  them  before  ma- 
turity. 

Miscellaneous. —  Cited  Incidentally  la  Morgan  v.  United  States. 
113  n.  8.  493.  28  L.  1050,  6  8.  Ct  BM.  and  McSherry  v.  Brooks,  40 
Ud.  lis. 

20  WalL  92-114.  22  L.  320,  CONFISCATION  CASES. 

Torfaitores. —  Proceedings,  tinder  confiscation  nets  of  1801,  1S«i2. 
are  In  rem,  and  are  to  conform  as  nearly  as  may  be  to  proceedlDgs 
In  admiralty  or  revenue  cases,  not  to  criminal  proceedings,  p.  101 

Cited  with  approval  In  Oakes  t.  United  States,  174  IT.  S.  790.  19 
S.  Ct  8ttS,  where.  In  proceedings  against  a  vohrcI.  It  was  held 
allegations  were  sufficient  to  show  she  was  uxed  In  aiding  Be- 
belllon,  with  the  knowledge  and  consent  of  her  owners:  arguendo, 
In  Pasteur  v.  Lewis,  39  La.  Ann.  9,  1  So.  310,  as  authority  for  hold- 
ing. In  cases  of  seisure  on  land,  under  confiscation  acts,  proceed- 
ings are  at  common  law;  The  Oriental,  2  FUpp.  47.  F.  C.  10.570. 

Forfeltoraa. —  Charges  In  an  Information,  under  confiscation  act 
of  1802,  may  be  In  the  alternative,  p.  106. 
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Difltingniahed  In  United  States  v.  Fifteen  Hundred  Barrels  of 
Spirits,  51  Fed.  421,  422,  information  held  bad,  because  all  allega- 
tions were  in  altematiye  and  too  generaL 

Torfeitures. —  Where  final  judgment  of  condemnation,  under  con- 
fiscation act  of  1862,  has  been  entered  after  default,  it  will  not  be 
set  aside  for  mere  formal  faults  in  pleading,  p.  105. 

Courts. —  Juxisdiction  ^f  District  Court  being  limited.  It  must 
affirmatlYely  appear  that  it  has  jurisdiction  of  particular  case  which 
it  attempts  to  adjudicate,  p.  108. 

Cited  in  collection  of  authorities  in  Risley  r.  Phenix  Bank,  83  N. 
T.  837,  38  Am.  Rep.  433,  holding  court,  authorized  by  statute  to 
entertain  jurisdiction  in  a  particular  case  only,  acquires  no  juris- 
diction oyer  case  to  which  statute  has  no  application. 

Forfeitures. —  Property  must  be  seized  under  executive  order 
l)efore  courts  have  power  to  condemn,  p.  108. 

Cited  and  applied  in  United  States  v.  Winchester,  99  U.  S.  376, 
25  li.  480,  where  property,  not  having  been  so  seized,  it  was  held 
comt  acted  without  jurisdiction;  to  same  effect,  Henry  v.  Carson, 
96  Ind.  425,  it  must  appear  from  record  that  property  was  seized 
under  executive  order.  Approved,  arguendo,  in  Pike  ▼.  Wassell,  94 
U  &  712,  24  L.  309. 

Courts. —  Juxisdiction^  depending  on  existence  of  a  fact,  may  be 
shown  by  confession  of  party  as  well  as  by  any  other  evidence,  p. 

loa 

Cdurts. —  Jurisdiction  cannot  be  conferred  by  consent  of  par- 
ties, where  none  would  exist  without  It,  p.  108. 

Approved  in  Handford  v.  United  States,  92  Fed.  883. 

Forfeitures. —  Direction  given  by  attorney-general  to  seize  prop- 
erty liable  to  confiscation,  under  act  of  1862,  must  be  regarded  as 
a  direction  given  by  the  president,  p.  109. 

ated  in  Runkle  v.  United  States,  122  U.  S.  557,  30  L.  1171,  7  8. 
Ct  1147,  as  authority  for  holding  the  president  may  exercise  his 
executive  power  through  heads  of  departments;  In  re  Neagle,  14 
Sawy.  272,  39  Fed.  860,  5  L.  R.  A.  93,  where  act  of  attorney-gen- 
eral, hi  directing  United  States  marshal  to  protect  a  justice  of 
the  Supreme  Court,  was  said  to  be  act  of  the  president.  Approved, 
arguendo,  in  United  States  v.  Badeau,  31  Fed.  699. 

Forfeiturea. —  In  condemnation  proceedings,  at  common  law,  If 
there  be  no  questions  of  fact  to  be  tried,  a  jury  is  unnecessary,  p. 
HO. 

Beafllrmed  In  Pasteur  v.  Lewis,  39  La.  Ann.  10,  1  So.  311,  hold- 
ing jury  trial  unnecessary  in  condemnation  proceedings,  where 
monition  was  published  and  interested  parties  defaulted. 
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VortettnrM. —  Where  proceedings  for  condemnnHon.  wndcr  mn- 
fiBcatlon  act  of  ISO,  were  carried  on  acconllng  to  common  Ian- 
forms  for  proceedings  tn  rem,  they  -will  not  bo  held  InvalJd.  because 
the  Information  was  called  a  libel  of  Information,  and  tlue  narnint 
and  citation  a  monition,  p.  110. 

Farf«ltar«a. —  Where  warrant,  citation  and  monlllon  in  con- 
demnation proceedings  In  District  Conrt  have  been  attested  bj- 
Judge,  sealed  with  seal  of  court  and  sIgueU  bj  deputy  clerk,  tbia 
Is  sufficient  without  signature  of  clerk,  p.  ill. 

Cited  and  applied  In  National  Ace.  Soc.  t,  Siilrn.  04  Fed.  751,  hold- 
ing deputy  clerk  of  Circuit  Court  may  aiitlu-uticate  a  copy  of  a 
record  of  the  court;  Sranll  v.  Field,  102  Mo.  119,  14  8.  W.  S17,  and 
Stelnke  v.  Graves,  16  Utah,  2»»,  e>2  Pac.  3S7.  In  Renpral,  a  deputy 
may  do  whatever  his  principal  may  do.  Cited  In  Es  parte  Bnr- 
dell.  32  Fed.  681,  as  authority  for  holding  a  depnty  clerk  oC  the 
District  Court  may  sign,  as  clerk,  all  procesK  issuing  from  the  court 

Officers.^  Deputy  of  a  ministerial  offlccr  can  do  every  act  bis 
principal  might  do,  p.  111. 

Appeal  and  error. —  Where  defendant.  In  conflscalion  proceed- 
ings, under  act  of  1862.  makes  default,  and  jii<1gment  ot  condemna- 
tion Is  entered  by  District  Court,  It  will  be  presumed  on  appeal 
that  the  court  found  all  facts  necessary  to  support  Us  judgment, 
p.  112. 

Followed  In  United  States  v.  Hatch,  IH  U.  S.  506,  22  L.  327,  H 
8.  Ct  1212. 

ForfeltOTM. —  Confiscation  acta  were  not  rcppnled  by  the  presi- 
dent's proclamations  of  amnesty.  In  1868,  and  property  condemned 
and  sold  prior  thereto  was  not  affected  by  Uwse  proclu  mat  Ions,  p. 
113. 

Cited  and  relied  on  in  Semmes  y.  United  States.  91  U.  S.  27.  23  L. 
196,  holding  pardon  for  treason  will  not  restore  rights  in  property 
previously  condemned  and  sold  In  exercise  nt  belligerent  rights; 
to  same  effect  Is  111.  Cent  By.  Co.  v.  Basnonh,  133  U.  3.  104,  33 
L.  564,  ID  S.  Ct  231. 

MlBcellaneoue.— Cited  Incidentally  In  Shields  v.  BchitT,  124  U. 
S.  854.  31  L.  447,  8  S.  Ct  512,  and  Sllden  v.  Iluppenbauer,  27  L^a. 
Ann.  384,  suit  growing  out  of  same  cause  of  action. 

20  Wall.  114-115,  22  li.  827,  CLAIMS  OF  MARCUARD. 

VocfeltnTas. —  In  proceedings  under  confiscation  act  of  1802, 
boldcrs  of  liens  against  real  estate,  concerning  whloh  proceedings 
are  being  had,  are  not  entitled  to  Intervene,  p.  115. 

Cited  In  Avegno  t.  Schmidt  113  V.  S.  302,  28  J^  078.  5  S.  Ct  491. 
holding  District  Court.  In  proceedings  for  contiscatlon  of  real  es- 
tate, had  no  Jurisdiction  to  pass  upon  validity  of  a  mortgage  upon 
property  proceeded  against 
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Farfdtures. —  Liens  against  real  estate,  condemned  nndor  con- 
fiscadon  act  of  1862,  are  not  divested,  p.  115. 

Beafflrmed  in  Avegno  t.  Schmidt,  113  U.  8.  297,  28  L.  077,  5  8. 
Ct  488,  where  decree  of  confiscation  was  held  to  not  affect  interest 
of  mortgagee  In  confiscated  property.  Cited  in  Citizens*  Bank  v. 
Hyams,  42  La.  Ann.  732,  7  So.  701,  holding  the  fee  is  never  di- 
vested from  owner  of  confiscated  property;  he  merely  loses  his 
life  estate. 

20  WalL  115-117.  22  L.  328,  CONBAD'S  LOTS. 

Appeal  and  error. —  Circuit  Court,  having  reversed  District  Court 
decree  of  confiscation,  under  act  of  18d2,  but  confirmed  the  sale,  di- 
recting proceeds  to  be  paid  claimant.  Supreme  Court,  which,  on 
error  by  the  United  States,  has  reversed  the  Circuit  Court,  will 
also  enter  a  similar  reversal  on  error  by  claimant  to  portion  of 
decision  below,  which  confirms  the  sale,  p.  118, 

Not  cited. 

20  WalL  117-124,  22  L.  328,  KNAPP  v.  BAILBOAD  CO. 

Appeal  and  error. —  Unauthenticated  recital  by  clerk  of  Circuit 
Court,  of  matters  which  he  says  were  proved  at  trial,  and  of  cer- 
tain stipulations  and  admissions,  form  no  part  of  record  which 
may  be  considered  on  appeal,  p.  121. 

Appeal  and  error. —  To  preserve  evidence,  in  order  to  raise  a 
iinestlon  of  law  upon  it  on  appeal,  party  must  ask  to  have  it  In- 
corporated in  bill  of  exceptions,  or  obtain  an  agreed  statement  of 
tacts,  p.  121. 

Reaffirmed  In  Sessions  v.  Gould,  63  Fed.  1002,  26  U.  8.  App.  368. 

Trusts. —  liCglslature  cannot,  without  consent  of  cestuis  que  trust, 
substitute  a  new  trustee  In  place  of  persons  named  in  trust  deed, 
p.  123. 

Cited  in  Binker  v.  Bissell,  00  Ind.  378,  law  providing  that  non- 
residents could  not  be  appointed  trustees,  had  no  retroactive  effect 

Parties. —  In  suit  to  enforce  claim  accruing  to  trustees  in  exe- 
cution of  their  trust,  they  are  the  real  plaintiffs,  p.  123. 

Cited  with  approval  in  Fobs  v.  National  Bank,  1  McCrary,  477, 
3  Fed.  187,  holding  trustees,  executors  and  the  like,  when  in  fact 
interested  in  litigation,  cannot  be  considered  formal  parties;  to 
flame  effect  are  Goodnow  v.  Litchfield,  4  McCrary,  216,  47  Fed.  753, 
aod  Popp  V.  Bailroad  Co.,  06  Fed.  467,  both  holding  administrator 
real  party  in  Interest  when  he  brings  suit  for  next  of  kin  of  intes- 
tate. Cited,  arguendo,  in  May  v.  St  John,  38  Fed.  771,  no  specUd 
iWUcatlon. 
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Coiirta. —  On  question  of  Jurlsdlclional  citizenship,  courts  will 
look  to  cltizeDBblp  of  part;  In  wbom  caoae  of  Rctlon  Is  vested,  an<i 
not  to  residence  of  tbose  beneflctallf  Interested  in  BubjecMoattet 
of  Utigatlon,  p.  124. 

Cited  and  relied  on  tn  Thayer  t.  Ufe  Assn..  112  U.  S.  720.  28  L 
866,  D  8.  Ct  357.  irhere,  tbere  being  no  aboiviiii:  as  to  place  of  resl 
dence  of  trustee,  canse  was  dismissed  for  want  of  Jurisdiction: 
Daytes  t.  I^tbrop,  20  Blatchf.  404,  12  Fed.  :{5S,  where,  in  cas?  ol 
tnit  by  trustee,  court  looked  to  hie  actual  place  of  residence;  Wbit- 
man  v.  Uubbell,  24  Blatcbf.  241,  30  Fed.  82,  VImont  v.  Chicago,  etc.. 
Br.  Co.,  64  Iowa,  B17,  17  N.  W.  33,  6+  Iowa,  524,  21  N.  W.  12, 
Mitchell  T.  Tlllotsou,  11  Bias.  327,  12  Fed.  73JS.  nnil  Klilltr  v.  Sunde 
1  N.  Dab.  4,  44  N.  W.  302,  reaffirm  the  rule,  cases  where  suit  war 
brought  by  trustee;  Shlpp  v.  Wllllama.  G2  Fed.  C.  22  U.  S.  App.  3S0 
holding  Federal  courts  have  no  Jurisdiction  of  bill  by  l>eneficlar] 
under  deed  of  trust  against  debtor  and  truatoe  to  foreclose  deed. 
trustee  haring  refused  to  act,  where  trustee  and  debtor  are  citi 
•  lens  of  same  Ktate, —  for  apparently  coati-nrr  lioldlug  see  Itelnacl: 
T.  Atlantic,  etc..  By.  Co.,  58  Fed.  38. 

Bamoval  of  canaes. —  Act  of  1867  does  not  affect  tbe  rule,  settlec 
under  act  of  1789,  that  determines  who  are  to  be  regarded  as  plain 
tiff  and  defendant,  p.  124. 

Cited  In  Hancock  v.  Holbrook.  27  Fed.  4(i2,  and  Taylor  v.  Eoelifr 
feller,  23  Fed.  Gas.  71%,  as  authority  for  hDl.liag  parties,  plaintlfl 
or  defendant,  must  be  collectively  so  situated  as  to  atitborlze  s  re 
moval;  arguendo.  In  Southern  Pac.  By.  Co.  t.  Court,  63  CaL  610 
613.  no  special  application;  Texas  t.  Texaa,  etc.,  By.  Co.,  3  Woods 
312,  F.  C.  13,848. 

B^moTal  of  caoaas. —  Suit  by  trustees  for  bondholders,  aealn^' 
their  lessees,  cannot  be  removed  by  latter,  n  here  the  majority  oi 
tbe  tmndholdera  have  Incorporated,  on  grouud  that  this  new  cor 
poratloo,  and  not  the  trustees,  are  real  parties  In  Interest,  pp.  l^ 


ated  in  Brownell  v.  Troy,  etc.,  E.  B.,  18  Blatchf.  243,  246.  3  Fed 
764,  upholding  Jurisdiction  of  action  agaln^tt  same  defendant  bj 
Vermont  citlien. 

20  Wall  125-137,  22  L.  2&9,  BURTON  T.  DRIGGS. 

Appaal  and  srror. —  Where  excepUona  are  taken  to  admlRsion  oi 
testimony,  grounds  for  objection  must  be  ansiicncd,  and,  In  proceed 
Ing  for  error,  party  will  be  confined  to  objei  ciona  so  taken,  p.  133 

Cited  and  relied  on  In  Noonan  v.  Caledonia  Co..  121  V.  8.  400,  3* 
L.  1063.  7  8.  Ct.  915,  holding  a  general  objection  to  the  adralsslot 
of  evidence,  nnavalllng  on  appeal,  unless  it  be  of  such  a  cliaractei 
that  It  could  not  have  been  obviated  at  the  li-lnl:  to  same  efFeci  an 
District  of  ColumbU  v.  Woodbury,  136  U.  S.  402,  34  L.  476,  10  S 
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Ct  964,  Tan  Gnnden  v.  Tlrginla  Ckial  O).,  52  Fed.  840,  8  U.  S.  App. 
229;  United  States  v.  Shapleish,  54  Fed.  137,  12  U.  S.  App.  20, 
Charleston  Ice  Co.  v.  Joyce,  54  Fed.  383,  8  U.  S.  App.  309,  Ward 
T.  Blake  Ck>.,  56  Fed.  441,  12  U.  S.  App.  296,  Walsh  t.  Golclough, 
56  Fed.  782,  9  U.  S.  App.  537,  Tabor  t.  Commercial  Bank,  62  Fed. 
388,  27  n.  S.  App.  Ill,  and  Columbns  Safe  Co.  y.  Burke,  88  Fed. 
634,  00  U.  S.  App.  262,  all  holding  aUeged  error  in  admission  of 
evidence  will  not  be  considered  by  appellate  court,  where  record 
merely  recites  that  the  complaining  party  "  objected  '*  and  "  ex- 
cepted; "  Toplitz  V.  Hedden,  146  U.  S.  255.  36  L.  962,  13  S.  Ct  71, 
mere  objection  to  the  admission  of  an  instrument,  which  both  sides 
have  treated  as  a  copy,  is  unavailing;  Hamilton  v.  South.,  etc.. 
Mining  Co.,  13  Sawy.  120,  33  Fed.  568,  and  all  grounds  not  speci- 
fied are  considered  waived;  Union  Pac.  Co.  v.  Beese,  56  Fed.  290, 
15  U.  S.  App.  92,  where  party  moves,  before  trial,  for  suppression 
of  a  deposition  and  then  suffers  it  to  be  read  without  objection,  he 
cannot  avail  himself  of  his  previous  exception  In  the  reviewing 
court;  North  Chicago  By.  Co.  v.  St  John,  85  Fed.  807,  57  U.  S. 
App.  368,  and  the  omission  Is  not  cured  by  the  statement  of  the 
grounds  in  the  assignment  of  error;  Ward  v.  Ward,  37  Mich.  259, 
Wbeaton  v.  Beecher,  49  Mich.  356,  13  N.  W.  772,  Columbia  Bridge 
Co.  V.  Geisse,  38  N.  J.  L.  44,  Pitts  Works  v.  Young,  6  S.  Dak.  505, 
62  N.  W.  434,  and  Warren  v.  Warren,  9B  Va.  75,  all  reaffirm  the 
rule,  and  hold,  under  general  objection,  a  party  will  not  be  per- 
mitted in  appellate  court  to  spring  on  his  adversary,  defects  which 
he  did  not  appear  to  have  relied  on  below.  Cited,  arguendo,  in 
Board  v.  Keenan,  55  Cal.  645,  no  special  application;  Caledonia 
Min.  Co.  V.  Noonan,  3  Dak.  199,  14  N.  W.  429,  holding  objection  to 
testimony  cannot  be  raised  for  first  time  in  appellate  court 

Bvldasioe. —  Where  a  deposition  properly  filed  with  clerk  of  court 
lias  been  lost,  copy  thereof  may  be  admitted  as  evidence,  if  it  be 
ffhown  that  witness  is  out  of  State  or  resides  more  than  100  miles 
from  the  place  of  trial,  p.  134. 

This  rule  was  approved  and  followed  in  Stebblns  v.  Duncan,  108 
U.  S(  46,  27  L.  646,  2  S.  Ct  322,  holding  objection  to  admission  of 
copy  where  original  deposition  was  destroyed  by  fire,  is  defective 
if  party  fails  to  request  one  offering  same  to  show  that  witness 
comes  within  this  rule;  Gage  v.  Eddy,  167  111.  106,  47  N.  E.  201,  re- 
affirms rule;  Say  ward  v.  Gardner,  5  Wash.  254,  31  Pac.  763,  when 
secondary  evidence  of  a  contract  of  sale  of  land  was  admitted,  the 
original  contract  being  in  the  office  of  the  commissioner  of  lands, 
whence  it  could  not  be  withdrawn;  Houston  v.  Blythe,  60  Tex.  512, 
holding  evidence  of  a  witness  taken  by  deposition,  which  was  in- 
corporated in  a  statement  of  facts  on  a  former  trial,  and  signed  by 
opposing  counsel,  the  deposition  having  been  subsequently  lost,  may 
be  used  on  subsequent  trial  between  same  parties. 
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Ertdance. —  If  books  or  papers,  necesaarjr  as  evidence,  lu  one 
State  be  in  posse«sioa  oC  person  Uvlng  In  another,  secondary  evi- 
dence, wlthont  further  showti^.  mar  be  given  lo  prove  conteats  ot 
such  papers,  p.  134. 

Cited  and  appUed  In  Whllden  t.  Merchants'  Bank,  (H  Ala.  30,  33 
Am.  Bep.  4.  holding  telegram  delivered  by  traiD^iulttlnK  cooipany 
Is  admissible  evidence,  where  the  original  and  tbc  office  from  wbkli 
It  was  sent  are  beyond  Jurisdiction  of  court;  ^klomphia,  etc.,  R;. 
Co.  V.  Hembree,  84  Ala.  18C,  4  So.  394,  reaffirms  tlie  rule;  Zellerbac-U 
T.  AUenberg,  99  Cal.  73,  33  Pac.  791,  holding  a.  letter  beyond  tbe 
territory  of  the  State  within  meaning  of  rule;  Owcrs  v.  Olathe  Miu. 
Co..  8  Colo.  App.  12,  30  Pac.  984,  Gage  t.  Eddy,  107  III.  107,  47  X. 
E.  202,  and  Smith  v.  Banli,  82  Tex.  376,  17  &.  W.  TS3,  reaffirm  and 
apply  the  rule;  Fisher  t.  Greene,  96  111.  99,  where  sworn  cop;  of 
paper  held  by  party  residing  out  of  State,  was  admitted  as  evi- 
dence,—  the  holder  of  the  original  having  retuaed  to  part  with  same; 
BulUs  T.  Easton,  96  Iowa,  516,  66  N.  W.  396,  whtre  person  wItboDt 
the  State  refused  to  attach  to  her  deposition,  letters  written  to  her, 
secondary  evidence  of  contents  of  such  letters  la  admissible;  Fors- 
dlck  V.  Van  Horn,  40  Ohio  St  467,  holding  secau<!ary  evidence  admis- 
sible to  prove  that  books  of  account  do  not  contain  certain  entries. 
the  books  being  out  of  State  and  beyond  JuristUttiou  of  court;  Haga- 
man  v.  Gillls,  9  S.  Dak.  66,  68  N.  W.  103,  and  Dwycr  v.  Salt  Jjike  Co., 
14  Utah,  343,  47  Pac.  312.  both  holding  notice  to  adverse  party  to  pro- 
duce paper  Is  unnecessary.  Referred  to  In  VInal  v.  Gilman,  21  W. 
Va.  310,  45  Am.  Bep.  565,  no  special  application. 

Limited  In  Londoner  v.  Stewart,  3  Colo.  4!>,  and  Klrcbner  v. 
LaughUn,  6  N.  Mes.  SOS,  28  Pac.  607,  both  holding  tbe  circuaistance 
that  a  writing  is  without  the  jiirledlctlon  U  not.  of  itself,  suffi- 
cient to  support  secondary  evidence  of  Its  contonts.  Dlstlnituishe"! 
in  Klrchuer  v.  Laughlls,  6  N.  Mex.  369,  23  Pac.  ITO,  holding  testi- 
mony of  a  stenographer  as  to  statements  mad*'  lij-  a  witness  at  a 
former  trial,  such  stenographer  having  refrealied  bin  memory  by 
examination  of  his  notes,  takan  at  trial.  Is  benrsny;  Wiseman  v. 
Northern  Pac.  Ry.  Co.,  20  Or.  431,  23  Am.  St  Rep.  139,  26  Pac.  274. 
It  must  be  shown  that  effort  was  made  to  obtain  the  origlnaL 

Evidenoa. —  When  it  Is  necessary  to  prove  results  of  voluminous 
facts  or  of  examination  of  many  books  and  papcrw.  and  eiamination 
cannot  be  conveniently  made  in  court  result  may  be  proved  by 
person  who  made  examination,  p.  136. 

Cited  and  relied  on  in  San  Pedro  Lum.  Co.  v.  Reynolds,  121  Cal. 
86,  53  Pac.  413,  holding  schedules  presented  by  an  espcrt  book  ac- 
countant. In  connection  with  his  testimony  tbat  they  were  a  cor 
rect  summarization  of  what  the  books  showed,  are  admissible; 
Davis  V.  Harper,  17  Tex-  Civ.  App.  90,  42  S.  W.  7S9,  where  evidence 
ts  the  result  of  an  examination  of  numerous  papers,  the  rule  re~ 
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quiring  primary  proof  will  be  relaxed.     Approved,  arguendo,  in 
State  y.  Byam,  23  Or.  570,  32  Pac.  624. 

Amunpeit. —  Where  assignment  of  a  certain  alleged  claim  to 
plaintiff  was  fraudulent  and  false,  assumpsit  to  recover  back  the 
consideration  paid  was  held  proper  remedy  and  not  suit  upon  the 
instmment  of  assignment,  p.  136. 

Cited  and  relied  on  in  Steiner  v.  Glisby,  103  Ala.  191,  15  So.  614, 
lidding  similar  complaint  not  demurrable  for  misjoinder  of  ac- 
tions, because  it  contains  a  count  for  money  had  and  received,  and 
other  counts  alleging  fraudulent  transaction,  which  was  founda- 
tion of  suit;  Robinson  v.  Welty,  40  W.  Va.  305,  22  S.  B.  76,  as  au- 
thority for  holding,  where  defendant  has  obtained  plaintiff's  money 
by  fraud,  the  tort  may  be  waived  and  an  action  in  assumpsit  main- 
tained. See  note,  4  Am.  Dec.  830;  also  monographic  note,  52  Am. 
Dec.  758. 

TriaL — Where  Instructions  given  cover  whole  case,  court  need 
not  give  others,  suggested  by  either  party,  p.  137.  ' 

Miscellaneous. —  Cited  in  Price  v.  Foreman,  12  Fed.  803,  not  in 
point 

20  Wall  187-152,  22  L.  831,  TIOGA,  ETC.,  RY.  CO.  v.  BLOSSBURG, 
ETC.,  RY.  CO. 

Judgment  on  a  cause  of  action  between  parties,  until  set  aside 
by  subsequent  proceedings,  operates  as  a  bar  to  future  litigation 
on  same  point,  p.  143. 

Cited  and  relied  on  in  Wilson  v.  Deen,  121  U.  S.  534,  30  L.  982,  7 
8.  Ct.  1007,  where  second  suit  involved  new  matters  as  well  as 
matters  in  issue  in  former  action;  New  Orleans  v.  Bank,  167  IT.  S. 
396.  42,  L.  211,  17  S.  Ct.  913,  holding  estoppel,  resulting  from  thing 
adjudged,  does  not  depend  upon  whether  there  is  the  same  demand 
in  both  cases;  Fessenden  v.  Barrett,  50  Fed.  691,  and  Southern  Minn. 
By.  Co.  V.  St  Paul  Ry.  Co.,  55  Fed.  696,  12  U.  S.  App.  320,  both 
holding  bar  In  second  suit,  extends  to  all  matters  and  material 
facts  put  In  issue  in  first,  the  findings  of  which  are  necessary  to 
nphold  the  judgment;  Neil  v.  Tolman,  12  Or.  295,  7  Pac.  107,  hold- 
ing similarly. 

Courts. —  New  York  decision,  that  foreign  corporations  doing  busi- 
ness within  the  State  are  not  within  benefits  of  State  statute  of 
limitation,  is  binding  on  Supreme  Court  in  cases  com'ing  up  from 
that  State,  p.  143. 

Cited,  arguendo,  in  Larson  v.  Aultman  Co.,  86  Wis.  285,  39  Am. 
St  Rep.  895,  56  N.  W.  917,  where  a  foreign  corporation  was  held  to 
be  a  person  '*  out  of  the  State,'*  within  meaning  of  statute  of  limi- 
tations.   See  note  in  52  Am.  Dec.  257;  also  note  in  75  Am.  Dec.  398. 
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E^^lained  and  diBtlngulBhed  in  UcCabe  t.  Illiuots  Central  H; 
Co.,  4  McCrary,  497,  13  Ped.  831,  and  in  Wall  v.  Chicago,  etc..  R; 
Co.,  68  Iowa,  S02,  29  N.  W.  428,  botb  holding  where  foreign  co: 
poratlon  ma^  sue  and  be  ened  In  State  where  It  is  doing  baaines^. 
mar  claim  benefits  oC  statute  of  limitation. 

Court*. —  Construction  of  State  statute  by  State  Supreme  Cour 
Involving  no  questioD  under  Federal  laws  or  Constitution,  Is  concli 
slve  upon  Federal  Sapreme  Court,  p.  143. 

Rule  reaffirmed  In  Brie  Ry.  Co.  v.  Pennsylvania,  21  Wall  iS 
22  K  598,  boldlng  this  rule  will  be  observed  even  If  court  hi 
adopted  a  different  construction  of  b.  sluiilur  statute  of  anottii 
State;  Moores  v.  Nat.  Bank,  104  D.  S.  6i;9.  20  L.  872,  where  Stai 
statute  of  Umltatfon  bad  received  different  oonfitructlon  In  Ciron 
Court,  from  wbat  is  subsequently  received  In  State  court;  Bauee 
man  v.  Blunt,  147  U.  S.  652,  G54,  37  L.  318,  310,  13  S.  Ct.  4iia.  ai 
Balltani  v.  Woodstock  Co.,  154  U.  8.  188.  38  L.  957.  14  S.  Ct.  101 
both  boldlng  similarly;  Meeks  v.  Vassault,  3  Sawy.  211,  F.  C,  9,39 
and  French  t.  Edwards,  4  Sawy.  129,  F.  C.  5,097.  where  rule  wi 
appUed  In  United  States  District  Court:  Powder  Klver  Cattle  C 
V.  Board,  45  Fed,  325,  where  conBtmcfion  given  by  State  court  i 
statute  relating  to  manner  of  making  as^e^EHnients.  was  held  Min 
Ing  on  Federal  courts;  Black  v.  Eiklibni  Co.,  47  Fed.  603.  hoidli 
Federal  court  In  Uontana  t>ound  by  construction  State  court  hj 
given  to  Montana  statute  of  limitation.  Cited,  arguendo.  In  mil 
Boaton,  122  Mass.  380,  23  Am.  Rep.  366,  no  Rpeclal  fif)pll cation. 

AppMl  and  arror. —  No  error  can  be  assigned  on  a  general  fim 
Ing,  p.  144. 

Cited  and  applied  in  Meatb  t.  Mlssissipiti  Com.,  109  V.  8.  271. ! 
L.  931,  3  8.  Ct  286,  holding  when  there  Is  both  a  gpnpral  and  ?reol. 
finding,  error  cannot  be  assigned  on  the  special;  arguendo.  In  Ljqc 
T.  Grayson,  S  N.  Mez.  496,  25  Pac.  994. 

Umltatlon  of  actlona. —  Statutes  of  llmllation  are  in  tbe 
nature  arbitrary,  and  rest  upon  no  other  foundation  than  the  Jiiil 
ment  of  a  State  as  to  what  will  promote  the  interextH  of  its  citizen 
p.  150. 

Cited  in  Campbell  v.  Holt,  115  U.  0.  628,  29  L.  487,  6  S.  Ct.  21 
where  court  holds  the  removal  of  the  bar  which  the  statute  of  IId; 
tatlona  enables  a  debtor  to  Interpose  to  prevent  the  payment  of  h 
debts.  Is  a  power  which  the  legislature  may  exercise  at  any  time. 

20  Wall  152-158,  22  L.  888,  SIMPSON  v.  GREELEY. 

Appeal  and  error. —  All  parties  against  wliom  Joint  Judgment  i 
decree  is  rendered,  must  Join  In  writ  of  error  or  appeal,  or  it  wlli  1 
dismissed,  unless  a  severance  of  parties  In  interest  tias  been  e 
fected,  p.  158. 
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Rule  reaffirmed  and  followed  in  Feibelman  v.  Packard,  108  U.  S. 
15,  27  L.  634,  2  S.  Ct.  138,  Estis  v.  Trabue,  128  U.  B.  280,  32  L.  438, 
9  8.  Gt  00,  and  The  Columbia,  07  Fed.  944,  29  U.  S.  App.  647,  where 
role  is  applied  in  admiralty  to  a  decree  limiting  liability,  all  persons 
having  claims  for  damages  being  treated  as  adversaries  of  owner; 
St  Lonis  Elevator  C!o.  v.  Nichols,  01  Fed.  833,  where  appeal  was 
taken  from  deficiency  decree  against  a  mortgagor  and  his  grantee 
who  had  assumed  mortgage;  Cameron  r.  Sheppard,  71  Ga.  782,  hold- 
ing appeal  taken  in  name  of  certain  defendants,  "  and  others  "  not 
named,  is  defective  and  will  be  dismissed;  Bonebrake  v.  Insurance 
Co.,  3  Ean.  App.  709,  41  Pac.  67,  where,  in  case  of  a  Judgment 
against  principal  and  sureties  on  bond,  appeal  was  brought  in 
name  of  sureties  only,  it  was  dismissed;  Wolf  v.  Murphy,  21  Neb. 
474,  32  N.  W.  304,  Hendrickson  v.  SulUvan,  28  Neb.  791,  44  N.  W. 
1135,  and  Curten  v.  Atkinson,  29  Neb.  620,  46  N.  W.  94,  all  reaffirm 
the  role;  Whitlock  v.  Willard,  18  Fla.  158,  where  court  holds  that 
if  appeal  is  irregular  for  want  of  proper  parties,  the  error  may  be 
corrected  In  appellate  court  by  amendment  Cited,  arguendo.  In 
Bockes  V.  Hathom,  78  N.  Y.  226,  no  special  application. 

Distinguished  in  Baskett  v.  Haskill,  107  U.  S.  608,  27  L.  502,  2 
S.  Ct  417.  holding  an  appeal  will  not  be  dismissed  because  of  the 
omission  of  persons  who  were  parties  below,  if  such  persons  have 
no  interest  In  maintaining  or  reversing  the  decree. 

20  Wan.  159-165,  22  L.  250,  INSURANCE  CO.  v,  BARINQ 

Trial. —  When  there  Is  no  legal  evidence  of  any  kind  to  support 
theory  of  fact,  embodied  in  a  prayer  for  instructions,  instruction 
should  be  refused,  p.  161. 

Reaffirmed  in  Thatcher  v.  Kaucher,  2  Colo.  703. 

XaritimiB  lien. —  Advances  made  on  credit  of  ship  for  necessary 
repairs  or  supplies  in  foreign  port,  create  lien  upon  ship,  p.  163. 

Cited  and  relied  on  in  The  Cumberland,  30  Fed.  450,  where  bills 
contracted  by  master,  although  charterer  and  owner  pro  hac  vice, 
▼ere  held  a  lien  on  vessel;  The  Main,  51  Fed.  958,  2  U.  S.  App.  349, 
holding  stevedore  rendering  service  in  loading  vessel  In  other  than 
home  port,  has  maritime  lien  therefor. 

Approved,  arguendo,  in  The  Guiding  Star,  9  Fed.  525,  and  The 
Dora,  34  Fed.  349,  both  holding  where  funds  are  procured  by  the 
master  for  purpose  of  paying  off  a  maritime  Uen,  and  are  so  ap- 
plied, the  lender  acquires  a  lien  of  equal  rank  and  standing  to  one 
extinguished. 

Xarittmie  lien. —  It  is  prima  facie  presumption  that  repairs  and 
supplies,  for  foreign  vessel,  were  made  and  furnished  on  credit  of 
vessel,  unless  it  appear  master  had  funds  in  his  possession  to  be 
used  for  such  purposes,  and  that  materialmen  knew  this,  p.  163. 
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Beafflrmed  In  The  BletropoUs,  8  B«d.  88,  F.  C.  8,503,  wbere  Teasel 
woa  held  liable  for  aupplfee,  although  the;  were  In  ract  furDlt^tiPiI 
charterers;  The  Snllote,  23  Fed.  923,  where  the  latter  part  of  rule 
vae  applied;  Berwlad  v.  Schnltz,  2S  Fed.  916,  where  It  appeared  ttint 
reasonable  Inqnlry  would  have  shown  materialmen  that  master  bad 
funds  with  which  to  pay  for  supplies  furnished. 

Dlstlusulshed  in  Taylor  y.  Commonwealth,  23  Fed.  Cas.  759,  where 
repairs  were  made  In  home  port. 

Insurance.— One  having  Hen  on  vessel  for  supplies  or  repairs, 
has  Insurable  Interest  in  vessel,  p.  163. 

Cited  and  relied  on  in  Fbcenlx  Ins.  Co.  v.  Parsons,  129  N.  Y.  93.  29 
N.  E.  89,  holding  similarly;  TiUey  t.  Conn.  Fire  Ins.  Co.,  SG  Ta.  SI3, 
11  8.  B.  120,  any  person  who  has  any  interest  In  property,  legal 
or  equitable,  or  who  stands  In  such  relation  thereto  tbat  Its  destrutv 
tion  would  entail  pecuniary  loss  upon  him,  has  an  Ini^iirable  in- 
terest therein.  Approved,  arguendo.  In  Hooper  v.  RoblDBon,  98 
U.  a.  638,  25  L.  221,  and  North  BrlOsh  Ina  Co.  t.  Lnthrop.  70  Fed. 
435,  26  U.  8.  App.  443.  Cited  In  The  Fern  Holme,  4G  Fed.  122.  do 
^>ecial  application. 

Miscellaneous.— Cited  In  United  States  v.  Babcock,  3  DHL  580, 
r.  O.  14,486,  not  In  point. 

20  Wall.  166-171,  22  L.  252,  BOACH  t.  SUMMEES. 

Principal  and  anrvty. —  Surety  Is  not  discharged  by  cootrart 
between  principal  and  obligee,  unless  placed  in  a  dlFTerent  position, 
p.  160. 

Xqaity. —  Bule  that  testimony  of  more  than  one  witness  Is  ueces- 
aary  to  prove  facts  which  verified  answer  negatives,  iloca  not  apply 
to  so  much  of  answer  as  Is  not  responsive  to  bill,  p.  ITO. 

Not  cited. 


20  Wall.  171-178,  22  L.  273,  BANK  v.  COOPER. 

Bankruptcy. —  After  assignee,  aided  by  creditor,  has  twice  con- 
tested a  claim  before  District  Court,  and  It  has  twice  been  decided 
valid,  bill  will  not  he  sustained  in  Circuit  Court  to  reverse  the  order 
allowing  such  claim,  p.  175. 

Cited,  arguendo.  In  In  re  Murray,  14  Blatchf.  44,  F.  C.  9.953,  aud 
In  re  Beck,  31  Fed,  5M,  both  holding  application  for  review  in  Cir- 
cuit Court  must  be  made  without  unreasooable  delny;  Dewey  r. 
Moyer,  72  N.  T.  78. 

Distinguished  In  In  re  Joseph,  2  Woods,  393,  F,  G,  7,532,  holding 
a  creditor,  whose  opposition  to  claim  of  another  creditor  has  been 
overruled  by  District  Court,  may,  when  such  claim  is  allowed,  talie 
question  to  Circuit  Court  for  review. 
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Jndgmeiits. —  Court  of  equity  will  never  interfere  with  Judgment 
of  another  court,  because  it  is  alleged  to  have  been  merely  erroneous, 
p.  178. 

« 

20  WalL  179-189.  22  L.  339,  TWENTY  PER  CENT.  CASES. 

Statutes  will  not  be  construed  as  retroactive,  unless  it  clearly  ap- 
pear from  language  employed  that  such  was  intent  of  legislature, 
pul87. 

Cited  and  relied  on  in  Chew  Heong  v.  United  States,  112  U.  S. 
559,  28  L.  778,  5  S.  Ct  266,  in  construing  act  relating  to  Chinese 
emigration;  Central  Trust  Co.  v.  Sheffield  Co.,  60  Fed.  16,  in  con- 
struing act  relating  to  manner  in  which  property  shall  be  sold 
under  orders  and  decrees  of  Federal  courts;  McClellan  v.  Pyeatt, 
66  Fed.  846,  32  U.  S.  App.  104,  holding  act  of  Congress,  putting  in 
force  in  Indian  Territory  the  statute  of  frauds,  had  no  retroactive 
effect;  Wrightman  v.  Boone  County,  88  Fed.  436,  60  U.  S.  App.  102, 
reaffirms  the  rule;  Potter  v.  Rio  Arriba  Co.,  4  N.  Mex.  326,  327  (650- 
662),  17  Pac.  613,  614,  in  construing  statute  passed  for  purpose  of 
restricting  ownership  of  lands  in  territories  to  American  citizens. 

Distinguished  in  Southern  Wire  Co.  v.  St.  Louis  Bridge  Co.,  38 
Ma  App.  198,  and  Fitzgerald  v.  Fitzgerald  Co.,  41  Neb.  462,  59  N.  W. 
862,  holding  provision  in  interstate  commerce  act,  prohibiting  dis- 
crimination, is  applicable  to  contracts  made  prior  to  its  enactment; 
JudUns  V.  Taffe,  21  Or.  91,  27  Pac.  222,  holding  statutes  which 
merely  change  the  remedy  or  course  and  form  of  procedure,  are 
retrospective. 

ITnltad  States. —  Neither  a  sexton  at  Arlington  cemetery  nor  a 
plate  printer  working  under  contract,  is  entitled  to  20  per  cent, 
additional  compensation  allowed  certain  classes  of  government 
employees  in  Washington,  by  joint  resolution  of  Congress  of  Feb- 
ruary 28,  1867,  p.  189. 

Miscellaneous. —  Cited  In  United  States  v.  Gleeson,  124  U.  S.  260, 
31  L.  423,  8  S.  Ct  504,  as  instance  of  appeal  ftom  pro  forma  judg- 
ment in  Court  of  Claims. 

20  WaU.  189-201,  22  L.  342,  PAHLMAN  v.  THE  COLLECTOR. 

Internal  reyenuei — Methods  by  which  assessor  is  to  determine 
true  producing  capacity  of  a  distillery,  in  imposing  taxes  on  distilled 
spirits,  under  the  act  of  July  20,  1868,  discussed,  p.  199. 

Referred  to,  arguendo,  in  United  States  v.  Three  Tons  of  Coal, 
6  Biss.  401,  F.  C.  16,515,  United  States  v.  HaUoran,  14  Bhitchf .  3,  F. 
G.  15,286,  and  United  States  v.  Myers,  3  Hughes,  245,  F.  O.  16,846, 
without  special  application  of  any  point 
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20  WalL  201-226,  22  L.  266,  THE  LOTTAWANNA. 

AimiiBlty. —  Olrcolt  Oourt  has  no  jnrlsdlction  to  dismiss  appeal 
from  District  Oourt,  In  admlrallty,  because  of  IrregiiLarltles  In  taking 
appeal,  and  at  same  time  affirm  Its  dedaloc,  p.  217. 

Uaritliae  liens. —  Parties  vho  furnish  supplies  or  make  repairs 
Id  home  port  acquire  no  lien  on  vessel,  p.  2lS. 

Cited  and  relied  on  In  The  Kate  Hlnchuiau,  6  Biss.  aG9,  F.  0. 
7,620.  holding  lien  of  material  and  suppl;  men  in  liume  port  sub- 
ordinate to  other  liens,  aithotigh  they  are  gWcn  a  prior  Hen  by 
State  statute;  Warren  v.  Kelley,  80  Me.  524.  15  Atl.  50,  Iiolding  a 
State  statute  giving  lien  for  supplies  furolsbed  Id  home  port,  and 
authorizing  proceedings  Id  rem  for  enforcement  of  same,  uul-oq- 
stitutlonal.  Approved,  arguendo.  In  The  Champion,  1  Brown,  32T. 
F.  C.  2.683.  Cited  in  The  IlUnols,  2  FUpp.  432,  P.  C.  T.005.  where 
court  held  supply  Ileus,  under  State  statutes,  lielong  to  same  class 
as  maritime  Hens  for  supplies;  The  0.  Vanderbllt.  S6  Fed.  789,  no 
special  application;  dissenting  opinion  In  Atlnntlc  Works  t.  Tug 
OUde,  167  Mass.  530,  33  N.  B.  165,  and  Petrel  v.  Dumont.  28  Ohio 
St.  610,  22  Am.  Rep.  3S0,  as  authority  for  holding  a  contract  to 
repair  a  domestic  vessel  is  a  maritime  contract. 

The  general  rule  is  apparently  deuied  In  Whlttaker  t.  The  J.  A 
Travis,  29  Fed.  Cas.  111& 

Judicial  sAle*. —  Notice  must  be  given  owner  of  proceedings  to 
divest  him  of  property,  otherwise  decree  will  not  bind  bicn.  p.  222. 

Cited  In  Ray  v.  Norseworthy,  28  WaU.  13«,  23  L.  118,  holding  a 
Judicial  sale  of  mortgaged  property,  made  without  notice  to  mort- 
gagee, may  be  set  aside;  Murphy  v.  Factors'  Co..  S3  La.  Ann.  4i)l, 
holdlDg  similarly;  Dally  v.  Doe,  3  Fed.  918.  seizure  and  possession 
of  vessel  hy  marshal,  under  process  of  court,  Ifi  notice  to  all  persona 
Interested,  of  pendency  of  proceedings,  and  of  their  right  to  Inter- 
vene  and  protect  their  Interests. 

Partlea. —  Defense  may  be  made  to  a  suit  Id  rem  by  any  per- 
son who  has  an  Interest  In  the  thing  seised,  p,  222. 

Distinguished  in  The  R.  W.  Sklllinger,  1  Flipp.  439,  F.  C.  12,181, 
where  it  was  not  shown  that  claimant  In  admiralty  proceedings  had 
an  Interest  in  boat  seized. 

Admiralty. — Funds  in  bands  of  Court  of  .\dm1ralty,  arlRlng  from 
sale  of  a  vessel,  belong  to  owner  of  vessel,  after  maritime  liens 
agalDst  same  have  been  discharged;  they  cnnnot  be  subjected  to 
payment  of  other  claims  against  owner's  consent,  p.  222, 

Cited  and  relied  on  in  The  Ball/e,  52  Foil.  415,  holding,  after 
maritime  Hens  have  been  satisfied,  surplus  funds  arising  from 
sale  of  vessel  sold  to  discharge  such  Hens,  should  he  paid  to  owner: 
The  WUlamette  Valley,  76  Fed.  842,  846,  846,  847,  where  bolder  of 
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judgment  rendered  In  State  court,  who  has  issued  process  of  execu- 
tion against  a  vessel  which  has  been  seized  under  maritime  liens, 
was  held  to  have  no  lien  for  the  satisfaction  of  his  judgment  upon 
the  surplus  arising  from  a  sale  of  the  vessel  to  pay  such  maritime 
liens;  The  Lydia  A.  Harvey,  84  Fed.  1001,  as  against  the  owner 
petitioning  for  payment  of  residue  of  proceeds  to  him,  the  court 
cannot  distribute  the  same  in  payment  of  claims  not  maritime  liens. 
Cited  in  The  Wyoming,  87  Fed.  543,  544,  holding  the  surplus,  after 
payment  of  maritime  lien  claims,  cannot  be  awarded  as  against 
mortgagees  to  a  general  creditor;  The  Alice  Strong,  57  Fed.  251, 
without  special  application. 

AttadbLmfln.t. —  Property  In  hands  of  Court  of  Admiralty  is  not 
subject  to  garnishment  by  creditors  of  owners,  under  Judgment 
rendered  in  State  court,  even  though  such  creditors  have  a  decree 
In  personam  In  admiralty  against  such  owners,  p.  223. 

Rule  reaffirmed  in  In  re  Forsyth,  78  Fed.  302. 

Distinguished  in  The  Olivia  A.  Carrigan,  7  Fed.  511,  holding  ser- 
vice of  monition  by  United  States  marshal  for  seamen's  wages, 
upon  parties  owing  freight  moneys,  does  not  place  the  fund  beyond 
the  reach  of  an  attachment  subsequently  Issued  from  State  Oourt,  in 
action  brought  by  another  against  owner  of  vessel. 

Admiralty. —  Where  appeal  is  taken  from  decree  of  District  Oourt 
in  proceeding  in  rem.  to  Circuit  Court,  property  or  proceeds  fol- 
low cause  into  Circuit  Court  subject  to  liens  attaching  in  lower 
court,  p.  225. 

Cited  in  The  Thomas  Fletcher,  24  Fed.  482,  holding  admiralty 
canses  do  not  come  up  to  Circuit  Oourt  as  court  of  error,  but  of 
appeal 

Miscellaneous. —  Cited  incidentally  in  Braithwait  v.  Jordan,  6  N. 
Dale.  247,  65  N.  W.  719,  81  L.  B.  A.  25& 

20  Wall  226-251,  22  L.  254,  CORNETT  T.  WILLIAMS. 

Witnesses. —  Under  act  of  July  2,  1864,  parties  to  civil  actions  in 
Federal  courts  are  placed  upon  an  equal  footing  as  witnesses  with 
other  witnesses,  p.  244. 

Depositions.— Where  witness  has  given  one  deposition  in  action 
It  law  he  is  not  thereby  precluded  from  giving  another,  p.  244. 

Beplevin. —  When  property  is  replevied  as  provided  In  Texas 
*'  sequestration  act,"  on  the  giving  of  replevin  bond,  it  passes  from 
possession  of  marshal  into  possession  of  party  giving  bond,  p.  245. 

Evidence. —  Where  secondary  evidence  is  admissible,  a  party 
must  offer  the  best  he  is  able  to  produce,  in  this  case  copy  of 
certified  copy  held  admissible,  p.  246. 

Approved  in  Johnson  v.  Amwlne,  42  N.  J.  L.  458,  36  Am.  Rep.  532, 
holding  further  as  to  what  must  be  shown  before  secondary  evidence 
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of  the  contents  of  a  paper  It  admlaalltle;  The  All<re,  12  Fed.  924. 
where  Becondary  evidence  of  the  contents  of  a  ttlll  of  lading  Avas 
held  InadmlHsIble,  it  appearing  the  original  bill  was  aceeRsible; 
Jaqaea  v.  Eortoo,  76  Ala.  246,  when  a  cerUfled  or  examloi^d  copy 
of  a  paper  reqnlred  to  be  recordeil,  or  a  letter-pres!<  copy  of  a  ■writ- 
ing, is  Biiown  to  be  In  existence,  It  is  better  evidence  than  the 
memoriter  statementa  of  a  vitnesa 

Judgment. —  Jurisdiction  having  attached  In  a  cnse,  everything 
done  within  the  power  of  that  Jurisdiction,  when  collaterally  (lues- 
tioned,  is  to  be  held  conclusive  of  the  rights  of  parties  unlk^^a  im- 
peacbed  for  fraud,  p.  ^iO. 

Cited  and  principle  applied  In  Ex  parte  Reed,  100  U.  S.  23,  25  L. 
539,  where  acts  of  a  court-martial  were  attacked  lu  habeas  corpus 
proceedings  instituted  bj  party  convicted  l>efore  Eiiuh  court;  Keyes 
T.  United  States,  109  U.  S.  340,  27  L.  956.  S  S.  Ct.  204,  holds  sim- 
ilarly; White  T.  Crow,  110  V.  S.  189,  28  L.  116,  4  S.  CL  74,  holding 
court  will  make  all  necessary  presumptions  to  Support  a  Judgment 
by  confession;  Laing  y.  Elgney,  IflO  U.  S.  642.  40  I-  .'V28.  ifl  S.  Ct. 
36S,  reaffirms  the  rule;  Mauson  t.  Duncanson,  166  V.  S.  548,  41  L,. 
1110,  17  8.  CL  653,  where  under  decree  of  Probate  Court  seal  estate 
of  decedent  had  been  sold  for  purpose  of  paylnp  tiis  iitl>ta.  and 
there  had  been  no  personal  service  on  non-res] dent  minor  baTlng 
Interest  therein;  Smythe  t.  Henry,  41  Fed.  718.  cotirt  of  comp<>tent 
Jurisdiction  having  declared  a  restored  record  proof  of  contents 
of  original,  the  holding  will  not  be  Impaired  tn  coliiiteral  pro-reed- 
Ings;  Penn,  Ey.  Co.  v.  Nat.  Docks  Co.,  58  Fed.  9:il.  holding  decision 
of  State  court  that  It  has  power  under  State  statiiti'  to  allow  certain 
amendments  to  pleadings  on  appeal  Is  binding  on  I'l'ilernl  court  intty 
which  cause  Is  taken;  Foltz  v.  St  Louis,  etc..  By.  Co.,  00  Fed.  318. 
19  U.  8.  App.  576,  holding  Judgment  of  condemnrition  not  subject 
to  collateral  attack;  Whitlow  v.  Echols,  78  Ala.  211,  holding  where 
proceedings  In  Probate  Court  have  ripened  Into  a  ili'r'r<>e.  a  liberal 
cpnstmctlon  will  be  given  the  petition  by  which  the  proccpdlnES 
were  Initiated;  Snltterlln  v.  Insurance  Co.,  90  HI.  4S.S,  holding  decree 
of  mortgage  foreclosure  directing  sale  bnt  not  prfivliilng  for  right 
of  redemption,  cannot  he  attacked  collaterally:  Kelly  v.  People. 
115  ni.  389,  56  Am.  Rep.  187,  4  N.  E.  646,  hoWhic  Judgment  can- 
not be  attacked  coHaterally  for  Irregularltlee  in  proceedings  In 
which  It  was  rendered;  Pennybacker  v.  Swltzer.  7.'')  Va.  6S7.  apply. 
Ing  rule  to  adjudications  of  Virginia  County  Conrt*]:  Holies  v.  Miller, 
10  Wash.  267,  38  Pac.  1053.  holding  Judgment  '>f  rorcdosnre.  al- 
though erroneously  rendered,  cannot  be  attacked  in  collateral  pro- 
ceedings; Wells-Stone  Co.  v.  Truai,  44  W.  Va.  rar..  29  S.  E.  lOOS, 
reaffirms  the  rule.  Approved,  arguendo.  In  Odell  v.  neynolda.  70 
Fed.  662,  37  U.  a  App.  447.  Baldwin  v.  Baer,  10  \V  nsli.  417.  30  Pac. 
118,  and  Board  of  Commrs.  t.  Piatt,  79  Fed.  571,  4'j  U.  S.  App.  222. 
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all  holding  further  Judgment  of  court  which  had  Jurisdiction  of  sub- 
ject-matter and  of  parties  cannot  be  attacked  collaterally,  even  if  it 
was  obtained  by  fraud  and  collusion.  Cited,  arguendo,  in  Thomas 
T.  American  Freehold  Ck>.,  47  Fed.  657,  12  L.  B.  A.  087,  and  n.,  no 
Bpedal  application. 

Distinguished  in  Windsor  t.  McVeigh,  88  17.  S.  283,  23  L.  918.  and 
Henry  y.  Carson,  96  Ind.  423,  on  ground  that  court  which  tried 
canse  and  rendered  Judgment  in  question  proceeded  without  Juris- 
diction;  to  same  effect  are,  United  States  y.  Walker,  109  U.  8.  266, 
27  L.  929,  3  8.  Ct.  282,  Cnlyer  y.  Hardenbergh,  37  Minn.  230,  33  N. 
W.  794,  and  WiUlams  y.  Monroe,  125  Mo.  689,  28  8.  W.  857. 

Jndgments. —  Where  State  court  had  Jurisdiction  to  authorize  and 
did  authorize  a  sale  of  real  estate,  question  of  propriety  of  making 
the  sale  cannot  be  collaterally  reyiewed  in  Federal  courts,  p.  250. 

Cited  in  May  y.  County  of  Logan,  30  Fed.  255,  court  haying  Juris- 
diction to  authorize  sale,  its  acts  are  not  open  to  examination  in 
coUateral  proceedings. 

Eyidenoe. —  As  regards  public  officers,  acts  done  which  presuppose 
existence  of  other  acts  to  make  them  legally  operative,  are  pre- 
samptiye  proofs  of  latter,  p.  250. 

Cited  and  applied  in  Commonwealth  y.  Carr,  143  Mass.  88,  9  N.  E* 
80,  holding  the  action  of  the  selectmen  of  a  town  in  laying  out  a 
atreet  presupposes  that  preliminary  steps  had  been  compiled  with; 
Commonwealth  y.  Vincent,  160  Mass.  281,  35  N.  B.  852,  a  police  court 
not  being  allowed  to  continue  a  trial  for  more  than  ten  days  with- 
out consent  of  defendant,  the  consent  of  defendant  will  be  pre- 
sumed where  continuance  was  for  his  benefit  and  he  appeared 
after  expiration  of  period. 

Miscellaneous. —  Cited  in  Dewing  y.  Perdicaries,  96  U.  8.  195,. 
24  L.  655,  and  Hull  y.  Dills,  19  Fed.  659,  not  in  point 

20  Wall.  251-264,  22  L.  275,  UNITED  STATES  y.  HERRON. 

Bankruptcy. —  Classes  of  creditors  entitled  to  preference  under 
act  of  1867,  enumerated,  p.  256. 

Cited  in  dissenting  opinion  in  Merrill  y.  National  Bank,  173  U.  S. 
177,  19  S.  Ct.  378,  to  the  effect  that  the  United  States  is  entitled 
to  preference  oyer  all  other  creditors;  In  rfe  Duryee,  2  Fed.  70,  that 
debt  due  State  for  taxes  is  preferred. 

Bankruptcy. —  "Creditor  or  creditors,"  as  used  in  the  seyeral 
proyisiong  of  bankruptcy  act  of  1867,  do  not  apply  to  United  States, 
p.  260. 

Rule  reaffirmed  in  Lewis  y.  United  States,  92  U.  8.  622,  23  L. 
514.  affirming  8.  C,  26  Fed.  Cas.  924,  holding  the  goyemment  under 
DO  obligation  to  proye  its  claim  in  bankruptcy  proceeding  before 
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flllng  bill  agalDBt  the  asBlgnee  for  t&e  eaforcemi?Dt  thereof;  In  re 
Strarabarger,  4  Woods,  558,  F,  0,  13,526,  bolding  cluuse  which  pre- 
Bcrlbea  a  marBhalllng  of  assetB  between  partnership  and  Indlvlduul 
creditors  has  no  application  to  the  United  States;  United  States  t. 
Barnes,  24  Blatchf .  471, 81  Fed.  70S,  holding  aaslgnee  personally  liable 
to  goTernment  when  he  dletrlbnted  assets  among  creditors,  knowing 
of  the  preferred  claim,  although  It  had  not  been  proved  lu  bank- 
ruptcy; Tiffany  T.  MotrisoD,  3  Colo.  46,  holding  a  payment  b;  dep- 
nty  collector  of  Internal  revenue  to  bis  principal  of  money  received 
on  behalf  of  the  goTcrnment,  made  within  four  mouths  next  before 
his  bankruptcy,  Is  not  an  unlawful  preference. 

DlBtingulsbed  In  Fink  v.  O'Nell,  106  U.  S.  283,  27  L.  200,  1  S.  Ct 
333,  holding  bomeBtead  exemption  applies  to  Uulted  States  as  well 
ts  other  creditors;  United  States  v.  Murphy,  II  Bias.  418,  15  Fed. 
692,  where  government  has  knowledge  of  proceedings  In  bank- 
ruptcy and  falls  to  prove  its  claim,  it  cannot  asxeit  any  rights  agaioat 
the  assignee  after  the  estate  Is  fully  admlnlsteitd. 

Bankruptcy. —  Certlllcate  of  discharge  glvca  h  bankrupt  under 
act  of  ISOT,  does  not  release  debt  due  United  States,  pp.  261,  262. 

Cited  and  relied  on  in  State  v.  Shelton,  47  Coim.  -105,  4()G,  boMlng 
discharge  in  bankmptcy  of  person  Indebted  to  State  school  food  aa  a 
borrower,  does  not  affect  State  as  creditor;  Johnson  v.  Auditor.  78 
Ky.  285,  debt  due  Commonwealth  by  a  defaulting  slieriH  is  out 
released  by  his  discharge  In  bankruptcy;  Gape  Eilzabetli  v.  Skllhn, 
79  Me.  595,  12  Atl.  544,  holding  discharge  In  insolvency  does  not 
release  Insolvent  from  arrearages  of  taxes;  Smith  v.  Ilodson,  50 
Wis,  233,  285,  6  N.  W.  812,  814,  holding  where  one  surety  has  paid 
judgment  rendered  against  him  and  his  co-Bur<-(y  lu  aotlou  brougliC 
by  the  United  States,  he  may  compel  contrlbutlou  from  bis  co-surety, 
notwithstanding  latter  has  been  discharged  in  ionolvency. 

Approved,  arguendo.  In  Lamp  Chimney  Co.  v.  Copper  Co..  61 
D.  S.  664,  23  L.  340,  In  re  Baker,  96  Fed.  966,  957.  and  Brady  v.  Brady 
71  Qa.  78,  in  discussion  as  to  claims  which  are  h.irred  by  dlsciiarge 
of  bankrupt.  Referred  to  in  Fleitas  v.  MeraiiT.  47  La.  Ann.  23T, 
16  So,  861.  no  special  application. 

Distinguished  in  Hamilton  v.  Reynolds.  88  ItkI.  193.  holding;  sucb 
discharge  will  release  bankrupt  from  ilabliltr  to  pay  his  surety 
irho  has  paid  claim  of  the  government. 

A  statute  will  not  be  so  construed  as  to  divest  the  sovereign  powei 
of  any  right,  privilege,  title  or  Interest,  unless  such  intent  be 
clearly  expressed  therein,  p.  2C3. 

Cited  and  principle  applied  in  United  States  y.  Godlwld,  3  Woods 
551,  F.  C.  15,219,  In  holding  United  States  not  bound  by  staiuit 
of  limitations:  United  States  v.  Howell,  4  Huj-bts,  485,  9  Fed.  677 
and  Commonwealth  v.  Ford.  29  Gratt.  688,  di-bis  due  the  govern 
ment  may  be  collected  on  execution  regardless  of  debtor's  rlglit  tt 
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exemption  onder  State  laws;  United  States  y.  Shaw,  39  Fed.  430, 
3  L.  R.  A.  234,  doubtful  constructions  should  be  resolved  In  favor 
of  the  goyerament;  Martin  v.  Boesch,  57  Ark.  476,  21  S.  W.  882, 
holding  act  making  value  of  improvements  on  land  a  charge  thereon 
hi  favor  of  a  person  in  possession  under  color  of  title,  does  not 
apply  to  land  belonging  to  SUte;  Lingo  v.  Harris,  73  6a.  30,  holding 
claim  cannot  be  interposed  in  forma  pauperis  to  property  levied  on 
by  a  tax  execution  issued  by  a  municipal  corporation;  Mayor  v. 
King,  91  Ga.  524,  17  S.  B.  940,  reaffirms  the  rule;  In  re  Riddell, 
d3  Wis.  566,  67  N.  W.  1136,  holding  assignment  for  benefit  of  cred- 
itors does  not  relieve  assignor  of  liability  for  taxes  accrued  previous 
to  assignment  Approved,  arguendo,  in  Smith  v.  Morgan,  68  Wis. 
388, 32  N.  W.  137,  and  State  v.  Polacheck,  101  Wis.  480,  77  N.  W.  709, 
holding  no  general  words  in  a  statute  can  operate  to  divest  a  State 
of  vested  rights  or  remedies.  Cited,  arguendo,  in  Mcintosh  v. 
Braden,  80  Ya.  221,  to  effect  that  where  a  statute  gives  a  new  right 
the  State  is  as  much  bound  by  the  act,  as  to  the  manner  of  enjoy- 
ing such  right,  as  the  subject  or  citizen.  Oited  in  Cook  v.  Auditor, 
79  Mich.  108,  44  N.  W.  422,  without  special  application.  Cited  in 
Brown  v.  Van  Wert,  4  Ohio  O.  C.  415,  and  Brown  v.  Chancellor, 
61  Tex.  445,  as  authority  for  holding  when  two  statutes  relate  to 
Hune  subject  but  are  inconsistent,  the  one  enacted  last  must  pre- 
vail   See  note,  26  Am.  Dec.  86. 

20  Wall  264-288,  22  L.  844.  McPHAUL  T.  LAPSLEY. 

TriaL — Affidavit  filed  under  act  of  Texas  of  1846,  as  to  fraud- 
ulent character  of  a  recorded  instrument,  held  properly  rejected  If 
not  filed  in  time  prescribed,  p.  283. 

Xvidenoe^ — A  Mexican  testlmonlo,  made  by  ofllcer  by  whom 
original  instrument  was  executed,  is,  under  Spanish  and  Texas 
law,  a  second  original,  and  of  equal  validity  with  prior  one,  p.  284. 

Svidenoe. —  Unofficial  testimony,  offered  to  prove  that  an  ancient 
testlmonlo  of  forty  years'  standing,  was  not  a  copy  of  an  original 
hiBtrument,  held  improper,  p.  288. 

Cited  in  Noyes  t.  Beldlng,  5  S.  Dak.  610,  59  N.  W.  1071,  as  sup- 
porting the  rule  that  no  evidence  should  be  received  which  presup- 
poses better  evidence  behind  it 

20  Wall  289-322,  22  L.  264,  CITY  OP  BIEMPHIS  v.  BROWN. 

Spedfle  jMrformance  is  never  decreed  where  party  can  be  other- 
wise fully  compensated,  p.  304. 

Cited  in  Bcksteln  v.  Downing,  64  N.  H.  259,  10  Am.  St  Rep.  408, 
9  AtL  629,  equity  will  not  decree  specific  performance  of  contract 
for  sale  of  shares  of  stock,  remedy  at  law  being  adequate. 
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Contr&ets. —  Where  city  loans  its  bonds  tn  one  who  aprees  t& 
return  them,  wltb  Interest,  in  certain  time,  laiti^r  sntli'SpE  bis  con- 
tract by  paying  ttieir  market  value  at  tbat  time,  p.  aw. 

Contracts. —  Measure  of  damages  for  failure  to  n-tum  certain 
bonds  wliicb  a  party  had  contracted  to  return  at  a  sppclfied  time,  is 
sum  at  which  other  party  could  buy  them  at  aticli  time,  p.  306. 

Cited  in  notes,  62  Am,  Dec.  137,  and  67  Am.  Dec.  IM. 

Accord  and  aatlBfactlan. —  If  part  of  (wnsitieratJon  agrfetl  on  be 
not  paid,  the  whole  accord  falls;  mere  executory  agreement  can 
never  be  pleaded  as  accord  and  satisfaction;  accordingly,  agreement 
of  contractor  to  release  city  from  prior  dcmnnda.  is  not  an  accord 
until  performance  by  the  city  of  the  stipulated  consideration,  pp. 


Cited  and  applied  In  National  Banli  t.  r.cech.  94  Fed.  311,  hold- 
ing agreement  to  accept  notes  of  third  person  in  part  pnymeat  of 
a  debt,  and  to  extend  time  for  payment  of  the  remainder,  on  the 
giving  of  certain  security,  must  be  fully  executed  before  it  can  be 
pleaded  as  an  accord  and  satisfaction;  Carpenter  v.  Cbicnt^o.  etc., 
Ry.  Co.,  7  S.  Dak.  587,  64  N.  W.  1120,  reaffirms  rule;  Haid  v.  Bur- 
ton, 62  VL  322,  20  Ati.  272,  holding  mere  fact  that  one  debtor  pays 
a  portion  of  a  Joint  debt  and  the  other,  with  conxeut  of  creditor. 
agrees  to  pay  balance,  does  not  discharge  former  from  further  lla- 
blUty;  MeCreery  v.  Day,  llfl  N.  T.  7.  16  Am.  St.  Bep.  797.  23  N.  E. 
UKI,  6  L.  K.  A.  505.  and  n..  substituted  parol  agreemeut  actually 
performed,  held,  good  accord.     See  note.  S6  Am.  Dec.  31S. 

Uunicipal  corporatlona. —  Power  conferred  on  diy,  to  malic  con- 
tracts for  pavement  of  Its  streets  and  assess  adjoining  ov^'ners  for 
cost  thereof,  does  not  im]>Blr  power  of  city  to  do  wort  itself,  p.  310. 

Cited  and  applied  In  Soule  v.  Seattle,  6  Wosli.  317.  33  Pac.  3Si. 
where  a  similar  clause  In  a  city  chartep  was  under  consideration, 
and  holding  city  was  not  limited  to  special  nRsesements  as  a  means 
of  improving  its  streets;  arguendo.  In  Portland,  etc.,  Co.  v.  East 
Portland,  18  Or.  32,  22  Pae.  640,  6  L.  B.  A.  2t»G,  and  n. 

Ouaranty. —  Upon  guaranty  of  payment  and  not  of  collection,  suit 
may  be  commenced  against  guarantor  wltliout  any  previous  suit 
against  principal,  p.  311. 

Reafflrmed  in  Wilkinson  Co.  ▼.  Van  Ripiier,  —  N.  J.  L.  — .  43 
AtL  67G,  where  difference  between  guaranty  of  payment  and  guar- 
anty of  collection  of  payment  Is  explained  more  fully;  Esbere.  etc.. 
Co.  V.  Ueid.  62  Fed.  1W3,  holding,  under  sucli  a  contract,  plaintiff 
need  not  allege,  in  suit  against  guarantor,  he  has  exhausted  rem- 
edies against  principal;  Cochran  v.  United  States.  157  C  S.  £06. 
39  L.  708,  15  8.  Ct.  632.  holding  such  guaranty  by  national  baok. 
must  be  reported  among  Its  liabilities  to  tlic  comptroller. 


r- 
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Distinguished  in  Peake  v.  New  Orleans,  139  U.  S.  354,  35  L.  135, 
11  S.  Gt  545,  where  city  did  not  guarantee  payment  of  drainage 
Msessments. 

ICnnlclpal  corporations. —  In  suit  against  city,  on  contract  for 
street  paving,  to  be  assessed  against  adjoining  owners,  but  pay- 
ment of  assessment  being  guaranteed  by  the  city,  it  is  no  defense 
where  the  assessments  have  not  been  paid,  that  this  method  of 
payment  was  illegal,  p.  311. 

Cited  and  relied  on  in  District  of  Columbia  v.  Lyon,  161  U.  S. 
207,  40  L.  672,  16  S.  Ct  452,  holding  District  liable  on  contracts  for 
leaving  streets,  the  mode  agreed  upon  for  the  payment  of  which 
liaving  failed  through  the  negligence  of  the  officers  of  the  District; 
Barber  Co.  v.  Denver,  72  Fed.  330,  36  U.  S.  App.  499,  and  Denny 
V.  Spokane,  79  Fed.  723,  48  U.  S.  App.  282,  are  similar  cases,  and 
hold  likewise;  arguendo,  in  Lea  v.  Memphis,  9  Baxt  106,  a  suit 
growing  out  of  same  cause  of  action. 

Damages. —  When  damages  are  of  such  a  character  as  to  be 
Incapable  of  legal  computation,  held,  that  they  should  not  be  al- 
lowed, p.  318. 

Contracts. —  Where  duty  of  collection  of  an  account  is  imposed 
on  a  party  by  express  terms  of  contract,  he  cannot  recover  from 
other  party  for  services  for  its  collection,  p.  320. 

Xmdclpal  corporations. — After  city  has  entered  into  a  special 
contract,  in  mode  provided  by  law,  its  officers  have  no  power  to 
modify  same,  p.  321. 

Eeference. —  Where  no  exception  was  taken  to  reference  of  ac- 
count to  a  master,  nor  before  the  master,  both  parties  presenting 
all  the  evidence  desired,  objection  that  the  master  virtually  de- 
cided the  case  instead  of  the  court,  Is  not  well  grounded,  p.  322. 

Reaffirmed  in  Gay  Mfg.  Go.  v.  Camp,  65  Fed.  797,  25  U.  S.  App. 
134,  holding  findings  of  master,  when  sustained  by  Circuit  Court, 
should  not  be  overruled  in  appellate  court,  unless  they  are  with- 
out testimony  to  support  them. 

20  Wall  323-341,  22  L.  348,  STOCKDALB  v.  INSURANCE  CO. 

Internal  roTenue. —  Act  of  June  30,  1864,  imposing  a  tax  on  earn- 
ings of  railroad  companies,  intended  to  tax  earnings,  whether  divided 
or  nndivided,  p.  830. 

Constitutional  law. —  Legislature  may,  by  statute,  declare  the 
constmetion  of  previous  statutes,  so  as  to  bind  courts  in  reference 
to  subsequent  transactions;  also  to  past  transactions,  so  long  as 
no  constitutional  right  is  violated,  p.  331. 

Cited  and  applied  In  Cope  v.  Cope,  137  U.  S.  688,  34  L.  834,  U 
8.  Ct  224,  In  interpreting  the  several  acts  of  Congress  relating  to 
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poljsamy;  SchuylklU  Nav.  Ca  v.  Elliott.  21  Feil.  Cas.  763,  holding 
Congress  baa  tbe  right  to  Impose  a  tax  b;  ii  dpiv  stntnte.  although 
the  meaBure  of  tbe  tax  Is  governed  bj  tlie  Ini'ome  of  tbe  pa.et 
year.  Approved,  arguendo,  In  United  States  v.  StatP  Bank,  27 
Fed.  Cas.  12»9.  and  Singer  Mfg.  Co.  t.  M'Collo(.-k,  24  Fed.  669,  670. 
Cited  tn  Kosbkonong  v.  Burton.  104  U.  S.  670,  2R  T>.  890.  apply- 
ing latter  part  of  rule.  Approved  In  Burr  v.  United  States.  66  Ked. 
743,  In  construing  tarlfT  act  of  1894. 

Internal  revenuA. —  One  hundred  and  nioeteeiith  section,  of  In- 
ternal revenue  act  of  1884,  which  directed  iliat  income  tax  shoald 
cease  to  be  collected  In  1870,  did  not  apply  to  taxes  imposed  on 
earnings  of  railroad  companies,  p.  333. 

Cited  and  reaffirmed  In  Railroad  Co.  v.  Rorp.  D5  U.  S.  79,  SO, 
24  L.  377,  and  Railroad  Co.  v.  United  Stntes.  101  D.  S.  549,  25  I^ 
1070,  both  holding  revenue  officer  rightfully  apsc^Red  railroad  com- 
pany on  Interest  paid  bondholders  prior  to  August  1.  ISTO:  Oultoa 
V.  California  Ins.  Co.,  154  U.  S.  615.  22  L.  7S0,  14  8.  Ct  1208,  hold- 
ing section  110,  above,  did  not  apply  to  taxes  imporied  on  earnings 
of  insurance  companies;  German  Bank  v.  Archboltl.  15  Btatcbf. 
402.  F.  0.  5,364,  holding  tax  Imposed  under  section  122  of  revenue 
act  of  1864,  Is  tax  on  tbe  corporation;  Concord  Ry.  Co.  v.  Topliff. 
6  Fed.  Cas.  263,  holding  tax  Imposed  on  proflta  of  railroad  and 
other  corporations,  under  act  of  1804,  and  subsequent  acts,  is  en- 
tirely distinct  from  the  Income  tax  proper. 

Internal  r«T«nucb —  Tax  Imposed  by  section  122  of  the  revenue 
act  of  1864,  on  interest  payable  on  bonds,  and  dividends  declared  on. 
stock  of  railroad  corporations,  is  a  tax  on  the  incomes  pro  tanto. 
of  holders  of  such  bonds  or  stock,  p.  334. 

Reaffirmed  In  concurring  opinion  In  United  States  v.  Erie  R7. 
Co..  100  U.  S.  703.  27  L.  153.  1  8.  Ct  226,  which  reverses  S.  C.  9 
Ben.  71.  72.  74,  F.  C.  15.(66,  and  holding  lallroad  company  liable 
for  taxes  on  interest  paid  alien  holders  of  bonds;  Erskine  v.  Rail- 
road Co.,  94  U.  S.  620,  2i  L.  133. 

Miscellaneous. —  Cited  incidentally  In  Bailey  v.  Railroad  Co.,  22 
Wall.  632.  22  L.  847. 

20  Wall.  342-353,  22  L.  803,  WASHING  MACHINE  CO.  V.  TOOL 
CO. 

Fatenta. —  Letters-patent  granted  Sylvamis  Walker  for  a  clotbes- 
wringer,  construed,  p.  S40. 

Cited  Incidentally  In  Campbell,  etc.,  Mfg.  Co.  v.  Duplex,  etc.,  Co.. 
86  Fed.  322. 

Patents. —  Use  of  mechanism  having  some  ot  features  of  parentt'd 
device,  does  not  constitute  an  infrlngemeut  of  patented  device, 
p.  362. 
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20  Wan.  853-375,  22  L.  241.  HAILES  T.  VAN  WORMBR. 

Ffttents. —  A  new  combination,  if  it  produces  new  and  useful 
results,  is  patentable,  though  all  the  constituents  of  the  combination 
were  well  known  and  in  common  use  before  combination  was  made, 
p.  368. 

Cited  and  principle  applied  in  Herring  y.  Nelson,  14  Blatchf.  299, 
F.  G.  6,424,  where  a  combination  of  machinery  for  cooling  meal 
was  held  patentable;  Williams  y.  Rome,  etc.,  Ry.  Co.,  15  Blatchf. 
210,  211,  F.  G.  17,735,  holding  an  Improvement  in  locomotive  lamps 
to  be  a  patentable  combination;  Booth  v.  Parks,  1  Flipp.  383,  F.  G. 
WS,  reaffirms  the  rule;  Kerosene  Heater  Go.  v.  Littell,  14  Fed. 
Cas.  377,  where  letters-patent  for  lamp  chimneys  were  sustained 
under  tiiis  rule;  Fitch  v.  Bragg,  8  Fed.  590,  holding  a  particular 
snap-hook  to  be  an  invention;  Detroit  Mfg.  Go.  v.  Renchard,  9 
Fed.  298,  where  an  improved  lubricator  was  held  to  be  a  patent- 
able novelty;  Wood  v.  Packer,  17  Fed.  651,  where  patent  for  im- 
proved coal-cart  with  xMitent  extension  chute  was  held  valid;  Niles 
Tool  Works  v.  Betts  Go.,  27  Fed.  305,  holding  patent  for  improve- 
ment in  turning  and  boring  mills,  valid;  Steiner  Go.  v.  HoUoway, 
43  Fed.  307,  where  an  improvement  in  chemical  fire-extinguisheni 
was  held  to  be  a  patentable  combination;  Pacific  Gable  Ry.  Go. 
V.  Butte,  etc.,  Ry.  Go.,  52  Fed.  866,  applying  rule  to  patent  for 
improved  car-brake;  Bowers  v.  Von  Schmidt,  80  Fed.  150,  48  U.  8. 
App.  188,  affirming  S.  G.,  63  Fed.  582,  holding  a  combination  for 
dredging  rivers  a  patentable  invention;  Thomson  Meter  Go.  v.  Na- 
tional Co.,  65  Fed.  430,  28  U.  S.  App.  275,  holding  certain  improve- 
ment in  water-meters  patentable;  Am.  Advertising  Go.  v.  Newton 
St  Ry.  Go.,  82  Fed.  734,  where  an  advertising  rack  to  be  used  in 
cars  was  held  an  Invention.  Approved,  arguendo,  in  Stilwell,  etc., 
Oo.  V.  Cincinnati  Go.,  23  Fed.  Gas.  97,  and  Beach  v.  Hobbs,  82  Fed. 
923,  without  special  application. 

Patents. —  Merely  bringing  old  devices  into  Juxtaposition,  and 
there  allowing  each  to  work  out  Its  own  effect  without  production 
of  something  novel,  is  not  Invention,  p.  368. 

This  rule  has  been  cited  and  relied  on  in  the  following  cases 
where  patents  for  combinations  have  been  held  void  for  want  of 
hiventlon:  Reckendorfer  v.  Faber,  92  U.  S.  356,  23  L.  723,  to  patent 
for  attaching  piece  of  rubber  to  end  of  lead  pencil  and  thereby 
making  an  eraser;  Pickering  v.  McGuUough,  104  U.  S.  317,  26  L.  751, 
td  patent  for  improvement  In  making  crucibles;  Phillips  v.  Detroit, 
111  U.  S,  607,  28  L.  533,  4  S.  Gt  582,  to  patent  for  street  pavement; 
MorriB  V.  McMilUn,  112  U.  S.  249,  28  L.  704,  5  S.  Gt  221,  to  patent 
for  improvement  for  applying  steam  power  to  capstans  of  steam- 
boats and  other  crafts;  Beecher  Mfg.  Go.  v.  Atwater  Go.,  114  U.  S. 
524,  29  L.  232,  5  S.  Gt  1008,  to  patent  for  use  of  dies  in  succession; 
Thatcher  Co.  v.  Burtis,  121  U.  S.  295,  30  L.  945,  7  S.  Gt  1039,  apply- 
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log  rule  to  patent  for  ImproTemeat  In  flre-plaoe  lipatprx;  Eend^ 
T.  Golden  State,  etc..  Iron  WorkB,  127  U.  S.  3T5.  32  I.  2H0,  8  S. 
Ct.  I2T8,  to  patent  for  Improvement  Id  ore  Bta[D[)-F?i?ilt!rB;  Hosier 
Safe  Co.  T.  MoBler,  127  V.  S.  361,  32  L.  184.  8  B.  Ct.  1151.  aftlrniitiK 
8.  C,  22  Fed.  SOS.  to  patent  for  Improvement  In  safes;  Florsbplm 
T.  Schilling,  137  D.  8.  77,  34  L.  579,  11  8.  Ct  2C,  to  patent  for  Im- 
provement In  corsets;  Union  E^e-Setter  Co.  v.  Kplth.  139  V.  B. 
539,  35  L.  201,  11  S.  Ct.  024,  to  patent  for  ImproveDieot  !□  sole  edgp- 
bnmlsliing  macblnes;  Adams  v.  Bellaire  Co.,  HI  U.  S.  542,  35  L. 
8S1,  12  8.  Ct.  97,  to  patent  for  improvement  Id  lanterns:  Kdapp 
V.  Morss.  150  U.  8.  227,  37  L.  1062,  14  8.  Ct  83,  reafflrniB  the  rule, 
and  applies  it  to  a  patent  for  dress-forms;  Palmer  v.  Corning.  IfiS 
D.  8.  345.  30  L.  447,  16  8.  Ct  382,  to  patent  for  Improvement  in 
aewer-gra tings;  Specialty  Mfg.  Co.  v.  Fenton,  ttc.  Co..  174  U.  8. 
498,  19  S.  Ct.  643,  to  patent  for  improvement  ia  stornge  cases  for 
books;  Webster,  etc..  Co.  v.  Hlggins.  15  Blatchf.  45(1.  F.  C.  17.342. 
to  patent  for  Improvement  In  looms;  Alcott  v.  Young,  IC  Blatchr. 
138.  F.  C.  149,  where  patent  for  Improved  kindling-wood  was  helil 
void  for  want  of  Invention;  Slawaon  v.  Grand  Sti-cet  Ry.  Co..  17 
Blatchf.  516,  4  Fed.  634,  applying  rule  to  patent  for  Improvement 
In  lighting  fare-boxes  on  street  cars;  Beatty  v.  HodKi's,  IR  Blatchf. 
382,  8  Fed.  611,  to  patent  for  Improvement  In  hata;  I*erry  v.  Foundry 
Co.,  20  Blatcbf,  601,  12  Fed.  437,  to  patent  for  Improvement  in 
Stoves;  Clark  Co.  v.  Ferguson,  21  Blatchf.  378.  17  Fed.  80.  to  pateni 
for  Improvement  Id  cheese-formers  for  elder  preFUJcs;  noubledny 
Y,  Bffiss.  11  Fed.  739,  to  patent  for  Improvement  In  tubular  ap- 
paratns  for  deep  wells:  Peard  v.  Johoson.  23  Fed.  510.  to  patent  for 
Improved  school-desk;  Leonard  v.  Lovell.  29  Fed.  314,  where  patent 
(or  improvement  In  refrigerators  was  held  void  for  want  of  nov- 
elty; National,  etc.,  Rooflug  Co.  v.  Garwood.  S-l  Fed.  t!00,  to  patent 
(or  Improvement  In  sheet-metal  shingles;  Schllcht  &  Co.  v.  Sher- 
wood Co.,  86  Fed.  589,  to  patent  for  Improved  letter-flle:  .Tones  v. 
Clow,  39  Fed.  787,  to  patent  for  improvement  in  heating  apparatii.i; 
Fooa  Mfg.  Co.  V.  Springfield,  etc.,  Co.,  40  Fed.  642,  0  U.  S.  App.  14, 
alBrmlng  8.  C,  44  Fed.  598,  to  patent  for  crushing  nnd  grindlng- 
mlll;  Campbell  v.  Bailey,  46  Fed.  565,  to  patent  for  Improvement  In 
catch-basin  covers;  Johnson  Co.  v.  Pacific  Rolllng-Mllls  Co..  47  Fed. 
BOl,  to  patent  for  Improved  form  of  rails  (or  street  railroads; 
Standard  OH  Co.  v.  Southern  Pac.  B.  Co.,  54  Fed.  526,  7  D,  S.  App. 
636,  afflrming  S.  C,  48  Fed.  110,  where  patent  (or  combination  oil- 
car  wns  held  void  under  rule:  .T.  I..  Mott  Iron  Works  r.  Standard 
Mfg.  Co.,  53  Fed.  823,  3  V.  8.  App.  380,  to  patent  for  Improvement 
In  wasto-valves  and  overflows  for  hatha  and  basins;  Newark,  etc., 
Material  Co.  v.  Wilmot,  etc.,  Co..  60  Fed.  618,  to  patent  for  a  pro- 
tector of  watches  against  magnettfini;  Osgood  Co.  v.  MetropoIlta.n 
Co.,  75  Fed.  672.  33  U.  S.  App.  581,  to  patent  (or  dredging  machine; 
Schwa  rzwfielder  &  Co.  v.  Detroit.  77  Fed.  802,  to  patent  for  fulding- 
chair;  CUsby  v.  Reese,  88  Fed.  048,  59  U.  8.  App.  733,  to  patent  for 
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improTement  In  broom-corn  cleaners.  Cited  in  Antlsdel  t.  Chicago 
Hotel  Co.,  89  Fed.  312,  60  U.  8.  App.  587,  holding  doctrine  of  ag- 
gregation applies  to  an  article  of  manufacture  as  weU  as  a  ma* 
diine.  Cited,  arguendo,  as  authority  for  holding  that  a  combina* 
tlon  to  be  patentable  must  produce  a  new  force,  effect  or  result; 
Beckendorf  er  v.  Faber,  92  U.  8.  853,  23  L.  722,  Stephenson  t.  Brook- 
lyn By.  Co.,  114  U.  8.  158,  29  L.  61,  5  8.  Ct  781,  and  Cantrell  t. 
Walliek,  117  U.  8.  694.  29  L.  1018,  6  8.  Ct.  973.  Approved,  argu- 
endo, in  Holmes  ▼.  Hurst,  174  17.  8.  89,  19  8.  Ct.  609,  holding  the 
serial  publication  of  a  book  in  a  magazine,  before  obtaining  copy- 
right, is  such  a  publication  as  will  vitiate  a  copyright  of  the  whole 
book  subsequently  obtained;  Perfection  Cleaner  Co.  t.  Bosley,  9 
Biss.  388,  2  Fed.  577,  where  a  device  for  cleaning  windows  was 
held  to  embody  nothing  but  mechanical  skill,  and  is  not  patentable; 
Tower  v.  Bemis,  etc.,  Co.,  19  Fed.  500,  Brinkerhoff  v.  Aloe,  87  Fed. 
96,  Worswick  Co.  v.  City  of  Kansas.  38  Fed.  248,  Sperry  Mfg.  Co. 
▼.  Owens,  96  Fed.  977,  Kane  v.  Huggins  Co.,  44  Fed.  292,  and 
Mnller  v.  Lodge  Co.,  77  Fed.  628,  47  U.  8.  App.  189.  Cited  in 
BulUnger  v.  Mackey,  15  Blatchf.  561,  F.  C.  2,127,  SherifT  T.  Fulton« 
12  Fed.  140,  Nat  Bunching-Mach.  Co.  v.  Williams  Co.,  44  Fed. 
192,  12  L.  B.  A.  109,  and  n.,  and  8t.  Paul  Plow  Works  v.  Deere  ft 
Co.,  54  Fed.  502,  but  without  special  application. 

Patents. —  Claims  under  patents  are  restricted  to  precise  form 
and  arrangements  described  in  specifications,  p.  372. 

Beaffirmed  in  Bufflngton  Bldg.  Co.  v.  Bustis,  65  Fed.  810,  27  U. 
S.  App.  693,  Murphy  Mfg.  Co.  v.  Excelsior  Co.,  76  Fed.  975,  40  U. 
S.  App.  200,  and  Adams  Elec.  By.  Co.  v.  Undell  By.  Co.,  77  Fed. 
451,  40  IT.  8.  App.  482,  holding  absence  in  an  aUeged  infringing 
device  or  construction  of  a  single  essential  element  of  a  patented 
combination  is  fatal  to  claim  of  infringement. 

20  Wall  875-384,  22  L.  888,  FBBBI8  v.  HIGLEY. 

Territories. — Act  establishing  and  organizing  a  territory  stands 
as  fundamental  law  or  Constitution  thereof,  p.  380. 

Cited  and  applied  in  Payne  v.  Davis,  2  Mont  382,  in  holding  a 
statute  relating  to  appeals,  which  is  inconsistent  with  the  organic 
act,  void;  Wenner  v.  8mith,  4  Utah,  244,  9  Pac.  297,  holding  laws 
enacted  by  Congress  for  government  of  territories  must  be  supreme, 
any  law  of  territory  to  contrary  notwithstanding;  arguendo,  in 
Territory  v.  8cott,  3  Dak.  398,  401,  20  N.  W.  406,  408,  in  discussing 
power  of  territorial  legislature;  Browning;  v.  Browning,  3  N.  Mex. 
466  (668),  9  Pac  680,  and  holding  territorial  legislature  cannot  enact 
laws  in  contact  therewith. 

Territories. — Common-law  and  chancery  Jurisdiction  conferred 
on  territorial  courts  of  Utah  by  its  organic  act,  include  almost 
every  matter  which  can  be  litigated  in  a  court  of  Justice,  p.  881. 
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Cited  and  applied  In  Spencer  v.  Sully  Couni.v.  4  Dak.  480,  33  N 
W.  99,  In  holdlDg  territorial  leelslature  bad  uo  power  to  invest 
county  boards  of  commlssloDers  with  judicial  powers;  Territory  t 
Flowera,  2  Mont.  535,  holding,  under  Its  common-law  JUFlsdlctlon 
the  Montana  Territorial  District  Court  has  Jurisdiction  over  Ibt 
statutory  crime  of  assault  and  batter;;  arguendo,  in  People  v 
'  House,  4  Utab,  380,  10  Pac.  842,  and  People  v.  Spiers,  4  Utah,  3ST 
10  Pac.  610. 

Court*. —  Probata  Ooorta  do  not  proceed  accordlni;  to  tbe  coursi 
of  tbe  common  law,  p.  382. 

Cited  and  applied  In  United  States  v.  Bali,  5  N.  Mex.  182,  21  Fhc 
86,  holding,  under  act  providing  affidavit  In  making  final  proof  li 
pre-emption  claims,  may  be  made  before  clerk  of  County  Court  thi 
game  cannot  be  made  before  clerk  of  Probate  (L'ourt;  Incldentnllj.  h 
discussing  nature  of  Probate  Courts,  In  following:  Detroit,  etc. 
Ry.  Co.  V.  Judge,  63  Mich.  680,  30  N.  W.  600,  ChadwiclL  v.  Chad 
wick,  6  Mont.  579,  13  Pac.  388,  and  State  Printing  Co.  v.  Board 
~-  Okl.  — .  56  Pac.  958. 

Xerritorie*. —  Act  of  Utah  territorial  legislature,  conferring  gen 
eral  Jurisdiction  in  chancery  and  law  on  l^robate  Courts.  1b,  1: 
view  of  Federal  statute  organizing  the  territory,  void.  p.  384. 

Cited  and  principle  applied  In  Clayton  v.  Ttah,  132  V.  8.  64( 
33  L.  ■K8,  10  S.  Ct  193.  In  holding  act  of  lesislature  of  Territory  a 
Utab,  relating  to  mode  of  appointing  an  auditor  of  public  accounti 
to  be  In  conBlct  with  organic  law,  and,  thcivfore,  Invalid;  Pere 
T.  Barela,  5  N.  Mex.  470,  23  Pac.  770,  holding  net  of  New  Meilc 
legislature  investing  Probate  Courts  with  exclusive  Jurisdiction  I 
all  proceedings  relating  to  estates  of  decedcuis,  is  void,  being  1 
conflict  with  the  organic  law  wblch  confers  iliiiufcry  and  commoi 
law  Jurisdiction  on  other  courts;  to  same  effiir  is  s-Tiue  case  on  n 
bearing,  6  N.  Mex.  241,  27  Pac.  507;  In  re  Cliristlanseu,  17  Utal 
422,  42i,  70  Am.  8t  Rep.  800,  803,  53  Paa  IililO.  1007,  41  L.  R.  I 
607,  608,  reaffirms  the  holding;  McCray  v,  Uokcr,  3  Wyo.  193,  1 
Pac.  750,  holding  act  of  Wyoming  territorial  legislature,  providlD 
for  granting  of  Injunctions  by  probate  Juilgc,  In  absence  Froi 
county  of  district  Judge,  is  void,  as  being  hi  violation  of  organ 
act.  Cited  In  Territory  v.  Bramble,  2  Dak.  IM,  5  Pac.  947,  Peop 
T.  Spiers,  4  Utab,  389,  393,  10  Pac.  612,  610.  I'eople  v,  Douglass, 
Utah,  291,  14  Pac.  803,  and  Lincoln  Mln.  Co.  v.  Court,  7  N.  Me: 
602,  38  Pac.  685,  dissenting  opinion  In  Clonr-ey  v.  Clancey.  7  ! 
Mex.  .iia  38  Pac.  109,  Browning  v.  Browning.  3  N.  Mex.  <G681,  467, 
Pac.  682,  and  Territory  v.  Flowers,  2  Mont.  r>:i6.  in  discussion  as  i 
Jurisdiction  of  territorial  courts. 

Cited,  ai^uendo,  In'Webster  v.  Seattle  Tniut  Co..  7  Wash.  64 
649,  653,  85  Pac.  1083,  1084,  1085.  where  It  nas  hcl.l  power  glvt 
Probate  Courts  by  leglslatnre  of  Waabtngton  Territory  to  nial 
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distribntion  of  a  testator's  estate  to  minor  children  not  provided  for 
in  will,  was  not  in  contravention  of  organic  act  creating  snch 
courts.  Cited  in  dissenting  opinion  in  Reis  t.  lAwrence,  63  CaL 
143,  as  authority  for  holding  a  decree  of  divorce  rendered  by  Utah 
Probate  Court,  is  void  for  want  of  Jurisdiction  in  court  to  render 
same.  Cited,  ar^niendo,  in  Irwin  v.  Irwin,  2  Okl.  195,  37  Pac.  552, 
and  in  dissenting  opinion  in  same  case,  p.  225,  37  Pac.  562,  where 
It  was  held  the  Probate  Courts  of  the  Territory  of  Oklahoma  have 
jurisdiction  to  hear  and  determine  actions  of  divorce,  and  this 
view  was  reaffirmed  on  rehearing  in  S.  C,  3  OkL  201,  202,  41  Pac. 
874,  375.  Cited  in  Whitmore  v.  Hardin,  3  Utah,  131,  1  Pac.  468, 
where  it  was  held  that  the  legislature  may  designate  Probate 
Courts  as  proper  court  for  hearing  divorce  proceedings. 

Distinguished  and  explained  in  Ex  parte  Lothrop,  118  U.  S.  118, 
30  L.  110,  6  S.  Ct  087,  where  act  of  territorial  legislature  of  Ari- 
sona,  in  organizing  County  Courts,  was  held  valid;  Robinson  v.  Fair, 
128  U.  S.  86,  32  L.  423,  9  S.  Ct  34,  in  holding  it  within  the  power 
of  a  State  legislature  to  invest  a  Probate  Court  with  authority  to 
make  partition  of  an  undivided  estate  among  heirs-at-law  of  de- 
ceased; Bent  V.  Thompson.  138  U.  S.  122,  34  L.  905,  11  S.  Ct  241, 
where  question  raised  was  as  to  practice  in  Territorial  Probate 
Courts,  not  as  to  their  Jurisdiction;  Bucher  v.  Thompson,  7  N. 
Hex.  119,  32  Pac  499,  where  Jurisdiction  was  conferred  on  Pro- 
bate Court  in  certain  kinds  of  civil  cases. 

Miscellaneous. —  Cited  incidentally  in  Greeley  v.  Winsor,  1  S. 
Dak.  632,  48  N.  W.  218. 

20  WalL  385-386,  22  L.  385,  THE  8.  B.  WHBELER. 

Admiralty. —  Where  both  District  and  Circuit  Courts  have  con- 
curred in  decision  of  questions  of  fact.  It  will  be  affirmed  in  Su- 
preme Court  unless  proof  of  error  is  clear,  p.  386. 

Reaffirmed  in  The  Lady  Pike,  21  Wall.  9,  22  L.  502,  The  Rich- 
mond, 103  U.  S.  542,  543,  26  L.  314,  451,  Smith  v.  Burnett,  173 
U.  a  436,  19  S.  Ct  445,  and  The  S.  S.  Wilhelm,  59  Fed.  170,  16 
U.  8.  App.  356,  a  cause  in  the  Circuit  Court  of  Appeals  is  to  same 
effect;  The  Barque  Kallisto,  2  Hughes,  l44,  F.  C.  7,600,  no  special 
application. 

Collision. —  Whether  absence  of  lookout  at  bow  of  colliding 
schooner  is  contributory  negligence  is  question  of  fact,  p.  886. 

20  WaD.  387-403,  22  L.  354.  NEW  ORLEANS  v.  THE  STEAMSHIP 
CO. 

Contempt  of  court  is  a  specific  criminal  offense,  p.  392. 

Reaffirmed  in  Fischer  v.  Hayes,  19  Blatchf.  18,  6  Fed.  68,  hold- 
ing imposition  of  fine  for  contempt  is  a  Judgment  in  a  criminal 
case;  In  re  Bllerbe,  4  McCrary,  451,  13  Fed.  532,  is  to  same  effect; 
Denver,  etc,  By.  Co.  v.  Atchison,  etc.,  Ry.  Co.,  5  McCrary,  292,  16 
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Fed.  S53,  holding  court  has  power  to  punish  by  fine  and  Imprison- 
ment only,  and  cannot  make  an  order  In  natute  of  furtl)pr  i]irp<^ 
tloas  for  enforcement  of  decree;  United  States  v.  Berry.  24  Fed. 
783,  and  proceedings  for,  cannot  be  beard  In  dhislon  of  District 
Court,  other  than  one  In  whicb  acta  amounting  to  coatempt  were 
committed;  Klrfc  v.  Milwaukee,  etc..  Mfg.  Co.,  20  Fed.  505.  OOS, 
Corbln  V.  Boles,  34  Fed.  689,  Ex  parte  Crlttendpa,  S2  Cal.  535, 
Tyler  t.  Connolly,  66  Cal.  32.  2  Pac.  417,  In  re  Buitlo.r,  69  Cal.  3, 
10  Pac.  70.  and  I^ester  t.  People,  160  111.  424,  41  Am.  St.  Rep.  3S4, 
87  N.  E.  1004.  all  approve  and  apply  the  rule;  Van  Hoorpbeke  r. 
United  States,  46  Fed.  46(1,  holding  where  district  attorney  appears 
for  government  In  sncb  a  snlt  he  is  entitled  to  bis  statutory  fee 
as  for  an  Independent  suit;  Gould  t.  Sessions,  6?  Fed.  164,  35  V.  S. 
App.  281,  and  Butler  v.  Fayerweather.  91  Fed.  400,  63  U.  S.  App. 
123,  holding  Judgment  In  such  proceeding  reviewable  on  writ  of 
error  only;  In  re  Manning,  44  Fed.  276.  holding  «-nt  or  order  for 
pnnlabmpBt  of  officer  of  court  for  contempt  under  socdoa  725, 
revised  statutes,  cannot  run  to  marshal  of  another  district;  Es 
parte  Gould,  99  Cal.  362,  37  Am.  St  Rep.  69,  88  Pac.  1113,  21  I,. 
H.  A.  752,  holding  court  cannot  compel  a  party  to  teatlfy  S|;a1nst 
himself  In  such  proceedings;  Baldwin  v.  State,  126  Ind.  31,  25  N. 
B.  822,  holding  the  offense  bailable;  SUte  v.  Hiiil^nn  Eire.  Co..  61 
N.  J.  L.  115,  38  Atl.  818.  holding,  where  proceedings  arc  to  punish 
party  for  alleged  disregard  of  authority  of  court,  the  proceeding 
Is  quasi-criminal  and  entirely  distinct  from  salt  out  of  which  it 
sprang;  SUte  v.  Markuson,  6  N.  Dak.  150,  64  N.  \V.  035.  and  Stnte 
T.  Knight,  3  8.  Dak.  514,  44  Am.  St.  Rep.  813,  54  N.  W.  414,  bolding 
writ  of  error  proper  remedy  for  reviewing  Judgment  for  i-onteiDpi; 
State  T.  Nathans,  49  8.  0.  204.  27  S.  B.  54,  holding  such  prnccpdings 
should  be  brought  In  name  of  State;  Sharp  v.  State.  102  Tenn.  11. 
49  S.  W.  763,  43  L.  R.  A.  789,  bolding  governor  has  power  to  pardon 
a  person  committed  for  contempt.  Cited,  arguendo,  in  dlsRcutlog 
opinion  in  Interstate  Com.  Commission  v.  Brliuson.  155.  U.  S.  5. 
89  L.  60,  16  S.  Ct  20,  and  In  re  Litcbfleld,  13  Fed.  868.  quiere. 
whether  contempt  can  be  committed  outside  Jurlsdlctkm  of  con- 
temned court;  In  re  Acker,  66  Fed.  292,  holding  contempt.  If  classl- 
fled  as  a  criminal  offense,  should  be  designated  as  a.  misdemeanor; 
Indianapolis  Water  Co.  v.  American,  etc.,  Co.,  75  Fed.  077.  nnd 
Dodd  V.  Una.  40  N.  J.  Eq.  717,  B  Atl.  167,  where  contempts  are 
classified;  Teller  v.  People.  7  Colo.  451,  4  Pac.  48.  and  Ex  parte 
Wbltmore,  9  Utah,  468,  S6  Pac.  530,  holding  further,  no  appeal  lien 
from  a  Judgment  In  such  proceedings;  Phillips  v.  Welch,  11  Nev. 
100,  holds  likewise,  where  proceedings  are.  purely  criminal;  Uua 
T.  Dodd,  38  N.  J.  Eq.  462.  no  special  applicstion.  See  note,  22 
Am.  St.  Rep.  417. 

Modified  In  In  re  Fll  K1,  80  Cal.  204,  22  Pac.   U7.  holding  con- 
tempt is  a  quasi-criminal  oCTense:  Wyatt  v.  People,  17  Colo.  257. 
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28  Pac.  062,  and  Snow  v.  Snow,  13  Utah,  22,  43  Pac.  622,  holding 
some  contempts  are  ciyil;  State  ▼.  Stevenson,  104  Iowa,  52, 
73  N.  W.  860,  holding  provision  In  code  relating  to  new  trials  in 
criminal  cases,  does  not  apply  to  contempt  proceedings. 

Orarts. —  Supreme  Gonrt  has  no  appellate  jurisdiction  over  crim- 
inal cases  decided  in  Circuit  Court,  p.  802. 

Cited,  arguendo,  in  Tinsley  ▼.  Anderson,  171  U.  S.  105,  18  S.  Ct 
807,  no  special  application. 

Courts. —  Supreme  Court  has  no  jurisdiction  to  review  a  judg- 
ment of  Circuit  Court  imposing  fine  for  contempt,  p.  302. 

Eealflrmed  in  Hayes  v.  Fischer,  102  U.  S.  122,  26  L.  06,  where  at- 
tempt was  made  to  review  such  a  Judgment  by  writ  of  error;  argu- 
endo, in  Newport  Light  Co.  v.  Newport,  151  U.  S.  630,  38  L.  263, 
14  S.  Ct  433,  In  re  Ellerbe,  4  McCrary,  453,  13  Fed.  533,  and  Searls 
V.  Worden,  13  Fed.  718. 

Distinguished  in  Worden  y.  Searls,  121  U.  S.  26,  30  L.  857,  7  S. 
Gt  820,  where  proceedings,  while  nominally  for  contempt,  were 
really  proceedings  to  award  damages  to  plaintiff;  In  re  Spofford, 
62  Fed.  444,  and  Sessions  v.  Gould,  63  Fed.  1002,  26  U.  S.  App.  368, 
apparently  holding  such  a  judgment  might  be  reviewed  in  Circuit 
Court  of  Appeals  on  writ  of  error. 

Courts. —  Circuit  Court,  having  acquired  jurisdiction  of  a  case, 
is  entitled  to  hold  it  exclusively  until  case  is  finally  disposed  of, 
p.  302. 

Cited  and  applied  in  Sharon  v.  Sharon,  84  Cal.  431,  23  Pac.  1101, 
where  suit  was  brought  in  State  court,  embracing  same  matter  as 
was  subject  of  suit  in  United  States  Circuit  Court;  State  t.  Burke, 
35  La.  Ann.  188,  holding  State  Supreme  Court  will  not  order  the 
payment  of  an  entire  fund  to  a  petitioner  while  other  parties  are 
claiming  payment  out  of  it  in  the  United  States  Supreme  Court 
under  writ  of  error  to  State  court;  Wilmer  v.  Atlanta,  etc.,  Ry.  Co., 
2  Woods,  421,  F.  C.  17,775,  Adams  v.  Mercantile  Trust  Co.,  66  Fed, 
621,  30  U.  S.  App.  204,  and  Ez  parte  Turner,  3  Woods,  600,  F.  a 
14,246,  where  jurisdiction  of  court  has  attached,  right  of  plaintiff 
to  prosecute  his  suit  therein,  cannot  be  taken  away  by  proceedings 
in  another  court,  unless  of  superior  jurisdiction;  Logan  t.  Qreen- 
law,  12  Fed.  10,  Slaughter-House  Co.  v.  Slaughter-House  Co.,  87 
La.  Ann.  881,  and  Hale  ▼.  Bugg,  82  Fed.  37,  without  special  appli- 
cation. 

War. —  Qovemment  of  United  States  had  same  power  and  rights 
in  territory  taken  from  the  so-called  Confederate  government,  that 
it  would  have  in  territory  won  by  conquest  in  a  foreign  war,  p.  303. 

Cited  in  Daniel  v.  Hutcheson,  86  Tex.  60,  22  S.  W.  036,  in  deteiw 
mining  the  extent  of  authority  of  the  military  government  estab- 
lished in  Texas. 
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Wax. —  City  goTernment  of  New  Orleana,  while  under  military 
sutborlty,  bad  power  to  lease  city  property  for  n  term  ertendlns 
beyond  period  wben  civil  goverament  was  reatori'd.  p.  395. 

CItea  In  dlsseotlng  opinion  In  Detroit  v.  Detroit  City  Ry.  Co.. 
56  Fed.  900,  907,  and  In  Detroit  t.  Detroit  Ky.  Co.,  GO  Fed.  les, 
arguendo. 

20  Wall.  403-407,  22  L.  361.  LYON  v.  POLLAHD. 

Contracts. — Under  contract  for  services  which  provided  notice 
sbould  be  given  of  Intent  to  terminate  same,  lu  naso  contract  la 
terminated  before  full  period  of  notice  baa  lapneil.  party  aggrieved 
can  only  recover  for  days  remaining,  p.  407. 

Haster  and  aarrant.  —  Where  agreement  lor  service  provided 
either  party  might  terminate  same  on  giving  thirty  days'  notice  to 
other,  under  suit  for  damages  by  party  diacbsrged  without  notice, 
the  defendant  may  sbow  the  otber  party  was  unfit  for  service, 
p.  407. 

See  note,  58  Am,  Dec.  727. 

20  WaU.  407-413,  22  L.  Sffi,  AVERT  v.  HACKI.ICY. 

Liana. —  Valid  lien  Is  not  divested  by  fact  tbat  holder  takes  a  Mil 
of  sale  of  property  on  which  lieu  exlets.  which  xalo  is  afterwards 
set  aside  as  a  fraudulent  preference  of  credttore  under  bankruptcy 
act.  p.  411. 

Cited  and  applied  In  Hutcbtason  v.  Murcble,  74  Me.  190.  bolding 
creditors  electing  to  avoid  a  fraudulent  conveyaiK'f  take  the  prop' 
erty  as  It  was  when  tranafeiTed  and  subject  to  all  Mens  then  exist- 
ing; Fowler  v.  Parsons.  143  Mass.  407.  9  N.  E  Sil3.  holding  Hen 
Is  not  waived  by  fact  that  holder  thereof,  wlm  is  also  holding 
property  under  claim  of  ownership,  faila  to  assert  same  when  prop- 
erty Is  demanded  by  true  owner;  Enrlgbt  v.  Aiiisrien,  70  Vt,  18S, 
186,  191,  40  Atl.  39,  40.  holding  a  mortgagee  of  jxTsonal  property 
does  not  abandon  bis  lien  by  purchasing  the  Ki""iR  under  an  ar- 
rangement with  mortgagor,  tbat  be  shall  resell  tln'm  and  apply  the 
proceeds  to  the  discharge  of  the  liability  Indemalticd  against  by 
mortgage.    See  note.  B2  Am.  Dec.  286. 

20  Wall.  414-420,  22  L.  389,  MATS  v.  FRITTON. 

Courta. —  Where  party  voluntarily  submits  to  Jurisdiction  of 
State  court  he  cannot,  after  Judgment  has  gone  .i^nlust  bim.  come 
Into  Federal  court  and  object  tbat  State  court  bad  no  authority, 
p.  418. 

Cited  and  rule  applied  In  Scott  v.  Kelly.  22  V.si\l  50.  22  r,  730, 
holding  assignee  In  bankruptcy,  after  submlitliit;  to  Jurisdiction 
of  State  court,  cannot  set  up  that  Federal  courts  alone  bave  Jurla- 
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diction  in  bankruptcy;  to  same  effect  are  Winchester  v.  Heiakell, 
119  U.  S.  463,  30  L.  464,  7  S.  Ct  282,  Augustine  v.  McFarland,  2  Fed. 
Cas.  215,  and  In  re  Moller,  8  Ben.  530,  F.  C.  9,690,  the  two  latter 
holding  assignee  may  waiye  that  provision  in  bankruptcy  act  which 
proTides  that  property  coTered  by  a  mortgage  shall  be  sold  in  such 
manner  as  bankruptcy  court  shall  direct;  Grant  v.  Buckner,  172 
TJ.  S.  238,  19  S.  Ot  165,  where  a  receiver  appointed  by  a  Federal 
court  voluntarily  went  Into  State  court;  Beall  v.  Walker,  26  W.  Va. 
748,  holding  where  there  is  no  objection  from  Bankruptcy  Court  or 
from  assignee  or  creditors,  party  may  proceed  in  State  court  to 
enforce  liens  against  property  of  bankrupt.  Cited  in  Byster  v. 
Gaff,  91  U.  S.  526,  23  L.  405,  Francisco  v.  Shelton,  85  Va.  788,  8 
S.  E.  794,  McHenry  v.  La  Sooi^td,  95  U.  S.  59,  24  L.  371.  and 
Calhoun  v.  Lanaux,  127  U.  S.  639,  32  L.  299.  8  S.  Ct  1348,  relating 
to  question  of  concurrent  jurisdiction  of  State  and  Federal  courts 
in  bankruptcy  matters;  Fisher  v.  Lewis,  69  Mo.  630,  where  a  sale 
of  property  of  a  bankrupt  under  execution  upon  judgment  rendered 
and  levy  made  prior  to  adjudication  of  insolvency,  was  held  valid. 
Approved,  arguendo,  in  Calhoun  v.  Lanaux,  127  U.  S.  638,  32  L.  298, 
8  S.  Ct.  1347,  and  Lindsey  v.  Corkery,  29  Gratt  659.  See  note,  17 
Am.  Rep.  207. 

Appeal  and  error. —  Objection  to  action  of  lower  court,  to  be 
available  in  appellate  court,  must  have  been  taken  below,  p.  418. 

Cited  in  Upton  v.  McLaughlin,  105  U.  S.  646,  26  L.  1200,  to  ob- 
jections to  the  admission  of  evidence. 

Bankruptcy. —  To  make  a  transfer  of  property  fraudulent  as  to 
creditors,  it  must  be  shown  that  transferee  took  with  knowledge  that 
he  was  being  preferred,  p.  420. 

Reaffirmed  in  Harmanson  v.  Bain,  1  Hughes,  203,  F.  C.  6,072, 
and  In  re  Hamilton,  1  Fed.  807,  where  arrangement  between  debtor 
and  certain  creditors,  entered  into  in  good  faith  some  time  before 
debtor  became  insolvent,  was  held  valid;  Chad  wick  v.  Carson,  78 
Ala.  122,  holding  fact  that  two  weeks  subsequent  to  time  of  execu- 
tion of  a  mortgage  it  was  generally  known  that  mortgagor  was 
insolvent,  does  not  raise  presumption  mortgagee  knew  of  his  con- 
dition at  time  of  execution  of  same.  Approved,  arguendo,  in 
Sanford  v.  Huxford,  32  Mich.  316,  20  Am.  Rep.  649,  and  Stewart 
V.  Hopkins,  30  Ohio  St  531. 

Miscellaneous. —  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201, 
F.  C.  6,072,  as  instance  of  bill  to  avoid  fraudulent  conveyance. 

20  WaU.  421-430,  22  L.  362,  BELLE  OF  THE  SEA, 

Shipping. —  Where  adjusters  of  average  take  up  a  bottomry  bond 
and  have  it  assigned  to  them,  collect  freights,  general  average  and 
insurance,  and  make  disbursements  on  vessel,  there  ii>  no  presump- 
tion that  they  meant  to  relinquish  their  bottomry  lien,  p.  429. 


•M  WalL  4ai>-446  Notes  ou  U.  S.  Keports. 


328 


BvtoppeL—  An  expression  of  oplnioa,  rather  than  a  pos]tlTe  bb- 
•ertloD  of  ■  fact,  Ib  InenlScleDt  basis  for  an  estopp<-l,  p.  430. 

Beafflrmed  In  Borland  v.  ZltUosen,  27  Fed.  134.  and  Mason  t. 
Bridge  Co.,  28  W.  Va,  «60,  boldlng  mere  matter  of  Inference  or 
oplnloD  not  snfBclent 

20  Wall.  430-445.  22  L.  891.  THB  MONTBLLO. 

Navigable  watuv. —  Those  streams  will  be  regarded  navlgabla 
which,  In  their  ordinary  condition,  afford  a  Channel  for  useful 
commerce,  p.  439. 

Cited  and  principle  applied  In  Ez  parte  Boyer,  109  U.  S.  631,  27 
L.  1057,  8  S.  Ct.  435,  where  the  Illinois  and  Lake  Michigan  canal 
was  held  to  be  navigable  water  within  meaning  of  Constitution 
and  laws  of  United  States,  conferring  admiralty  Jurisdiction:  In 
re  Gamett,  141  D.  8.  16,  85  L.  634,  11  8.  Ct  843,  holding  maritime 
law  of  the  United  States  Is  In  force  on  navigable  rivers  thereof 
above  tide  water  as  well  as  within  limits  of;  United  States  v. 
Rio  Grande  Irr.  Co.,  174  V.  8.  698,  699.  19  a  Ct  773.  where  Hio 
Grande  river  within  limits  of  Territory  of  New  Mexico  was  held 
not  to  be  a  navigable  stream;  The  El.  M.  McGhesney,  S  Hen.  157. 
159.  P.  O.  4,463,  holding  admiralty  has  JnrisdlcUon  to  enforce  a 
contract  against  a  canal-boat,  when  aald  boat  at  time  of  eDCeiing 
Into  contract  was  lying  In  a  navigable  stream  which  emptlen  into 
Lahe  Erie;  United  States  v.  BurUagton,  etc..  Ferry  Co.,  21  Fed. 
833,  holding  Oongress  has  power  to  regulate  the  navigation  of  boats 
on  navigable  waters  of  United  States,  thongb  such  hoata  be  en- 
gaged exclusively  In  State  commerce;  The  Hasel  Kirk,  25  Fed.  605, 
606,  where  waters  of  Jamaica  bay,  lying  entirely  within  Stnte  of 
New  York,  are  held  to  be  public  navigable  waterii  of  the  United 
States;  The  Katie,  40  Fed.  488,  7  L.  R.  A.  S8.  and  n„  lioidint;  the  inw 
of  limited  liability  applicable  to  a  vessel  navigating  the  Savnanali 
river;  Lewis  v.  Coffee  County,  77  Ala.  192,  54  Am  Rpp.  56.  and 
Sullivan  V.  Spotswood,  82  Ala.  167,  168,  2  So.  71S.  both  holding 
a  stream  which  has  sufficient  depth  and  width  dtiring  portion  of 
year  to  be  used  for  transportation  of  logs,  or  products  of  tlllnce 
of  country  along  Its  tianks,  is  navigable;  to  same  effect  are  Little 
Rock.  etc..  Ry.  Co.  v.  Brooks.  39  Ark.  409,  43  Am.  Rep.  2S0. 
and  Carter  v.  Thnrston.  58  N.  H.  107.  42  Am.  Rep.  r.R4i  OoodweU 
V.  Police  Jnry,  38  La.  Ann.  755.  reaffirms  the  general  rule;  Clark 
v.  Cambridge,  etc..  Imp.  Co.,  45  Neb.  80.^  64  N.  W.  240.  applying 
nile  in  holding  Republican  river  non-navigable;  Commlssloneni  v. 
LTimber  Co.,  116  N.  C.  738.  47  Am.  St.  Rep.  834,  21  S.  E.  944,  Falls 
Mfg.  Co.  V.  Oconto  River  Co.,  87  Wis.  149.  58  N.  W.  261.  Willow 
RIverClub  v.  Wade,  100  Wis.  99,  76  N.  W.  276,  42  L.  R.  A.  31R,  and 
n.,  and  Shaw  v.  Oswego  Iron  Co..  10  Or.  378,  45  Am.  Rpp,  151.  all 
holding  river  capable  of  floating  logs  during  portion  of  year,  navl- 
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sable;  State  ▼.  Pacific  Quano  Oo.,  22  S.  0.  70,  holding  tidal  channels 
aayigable  In  law  only  when  navigable  in  fact;  Heyward  t.  Farmers* 
Co.,  42  8.  G.  153,  46  Am.  St  Rep.  714,  19  S.  B.  971,  28  L.  R.  A.  51, 
holding  whether  snrronndlng  circumstances  are  such  as  to  make  a 
stream  presently  useful  for  navigation  should  not  be  considered  In 
determining  its  navigability;  Sweeney  ▼.  Ohlcago,  etc.,  Ry.  Co.,  00 
Wis.  60, 18  N.  W.  759,  holding  Wisconsin  river  a  stream  over  which 
the  regulations  of  Congress  extend;  dissenting  opinion  in  Qwaltney 
V.  Timber  and  Land  Co.,  Ill  N.  C.  500,  10  S.  B.  095,  the  majority 
holding  a  stream  which  was  used  for  fioatlng  logs  was  not,  under 
circumstances,  navigable. 

Cited,  arguendo,  in  Peters  v.  New  Orleans,  etc.,  R.  Co.,  50  Ala. 
536.  as  containing  valuable  discussion  of  what  constitutes  a  navi- 
gable watercourse;  Walker  v.  Allen,  72  Ala.  459,  holding  streams 
above  tidal  waters,  not  treated  as  navigable  in  surveys  made  by 
the  United  States,  are  prima  facie  not  navigable;  Wood  v.  Fowler, 
26  Kan.  688,  40  Am.  Rep.  333,  New  England  Trout,  etc.,  Club  ▼. 
Mather,  68  Vt  340,  35  Atl.  325,  33  li.  R.  A.  571,  and  Concord  Co. 
T.  Robertson,  06  N.  H.  5,  25  Atl.  720,  without  special  application. 
See  note,  50  Am.  Dec.  049;  note,  collecting  authorities,  81  Am. 
Dec.  583. 

Distinguished  in  Chisolm  ▼.  Caines,  07  Fed.  292,  holding  partially 
navigable  creeks,  which  open  upon  a  bay,  but  lead  merely  into 
private  lands,  are  not  public  navigable  water;  Toledo  Shooting  Co. 
V.  Erie  Shooting  Club,  90  Fed.  082,  02  U.  S.  App.  049,  050,  holding 
an  arm  of  a  lake,  in  which  the  water  Is  from  two  to  three  feet 
deep,  and  In  certain  portion  of  year  is  covered  with  grass  and 
rashes,  is  not  navigable  water. 

Havigable  waters. —  A  river  is  a  navigable  water  of  United  States 
when  it  forms  by  itself,  or  its  connection  with  other  waters,  a 
continuous  highway  over  which  commerce  is,  or  may  be,  carried  on 
with  other  States  or  foreign  countries  In  customary  modes  in  which 
SQch  commerce  is  conducted  by  water,  p.  439. 

Cited  and  applied  in  Commonwealth  v.  King,  150  Mass.  225,  22 
N.  B.  906,  5  L.  R.  A.  538,  the  Connecticut  river  being  navigable  only 
between  different  places  in  Massachusetts,  it  is  not  within  Federal 
maritime  Jurisdiction;  arguendo,  in  Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  210,  38  L.  900,  14  S.  Ct  1089,  in  discussion 
as  to  what  navigable  streams  are  enthrely  under  control  and  regu- 
lation of  States;  Louisville,  etc.,  R.  Co.  v.  Railroad  Commissioners, 
19  Fed.  708,  in  discussion  as  to  power  of  States  to  regulate  railroad 
rates.    See  note,  84  Am.  Dec.  709. 

Havlgable  water. —  Fox  river  in  Wisconsin  Is  a  navigable  river, 
though  made  so  by  artificial  improvements,  and  vessels  navigating 
same  are  subject  to  laws  of  United  States  regulating  traffic  on 
navigable  waters  thereof,  p.  44a 
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Cited  witb  approTal  In  In  re  Garnett.  141  U.  S.  IT.  3.'  I..  Kir-.  11 
S.  Ot.  844,  wbere  laws  of  the  United  States  relailni^  to  nadeable 
waters  were  held  to  he  applicable  to  navigable  rlvpra  ns  well  as 
waters  affected  bj  the  tide;  Green  Bay,  etc.,  Co,  v.  Patten  Co..  172 
IT.  B.  69,  19  S.  Ct  101,  holding  the  water  poorer  created  by  the 
erection  of  the  dam  and  canal  for  porpoBe  of  naTlgntlon  In  Fox 
rlTer  Is  snbject  to  control  of  United  States.  See  monographic  note, 
10  Am.  Dec  888. 

20  Wall.  445-458,  22  L.  865,  INSURANCE  CO.  v.  MORSE. 

BemoTal  ot  c*nae>. —  Party  may  waive  bis  right  to  have  n.  t.'ausE 
removed,  p.  ffil. 

Beafflrmed  and  adopted  in  Hanover  Banlc  v.  Smith,  l."!  Elatrbf. 
225,  F.  C.  0,035.  holding  right  may  be  waived  by  Louiluct  as  nvll 
as  by  stipulation;  Pollock  t.  Cobeo,  32  Oblo  8t  521.  is  to  Mime  effect; 
Wadlelgb  T.  SUndard.  etc.,  Ins.  Co..  76  Wla.  442.  4S  N.  W.  lin. 
holding  party  should  be  allowed  to  withdraw  bis  petition  nnd  bonil 
for  removal  where  he  makes  application  before  transcrlpi  of  reraril 
baa  been  sent  to  Federal  court 

Dlstlugulshed  in  Quimby  v.  Insurance  Co.,  68  X.  H.  4tKi.  holdlnii 
foreign  corporation  doing  business  In  State,  by  accepting  Herrliv 
of  process  In  conformity  with  State  laws,  la  not  tbei'cb.v  ileprlvetl 
of  right  of  removal  of  cause  to  Federal  courts. 

Constltutlotuil  law. —  A  citizen  cannot  barter  away  lila  life,  free 
dom,  or  constitutional  rights;  therefore  agreeuieni  by  Insurance  com- 
pany In  Ita  contract  of  insurance  not  to  remove  suit  to  Federal 
courts,  any  claim  arising  upon  contract.  Is  Invalid,  p.  451. 

Cited  and  relied  upon  in  Pope  Mfg.  Co.  v.  Oormull.v.  144  U.  S 
236.  36  L.  41ft  12  S.  Ct  637,  holding  contract  not  to  set  up  aiij 
defense  whatever  to  any  suit  which  might  be  brought  upon  Bfij' 
different  causes  of  action  la  In  violation  of  public  polk-y:  Bauer  v. 
Samson  Lodge,  102  Ind.  269,  1  N.  E.  575.  Wortman  v.  Montana,  etc, 
By.  Co.,  22  Mont  279.  56  Pae.  321,  Baltimore,  etc..  Ry.  Co.  v.  Stan 
kard,  56  Ohio  St.  231,  60  Am.  St.  Rep.  T4T.  46  N.  E.  578.  Cupples  v 
Alamo  Co.,  7  Kan.  App.  693.  51  Pac.  020,  Supreme  I^lge  r.  Itn; 
mond,  57  Kon.  651,  47  Pac.  534,  and  Supreme  Council  of  Order  nl 
Chosen  Friends  y.  Porslnger,  125  Ind.  55,  21  Am.  St.  Rep.  199.  2s 
N.  B.  130,  9.L.  R.  A.  502.  all  holding  an  agreement  which  entlrel; 
takes  away  the  right  to  Invoke  the  aid  of  courts  In  enforcing  claimt 
arising  under  contract,  is  Invalid;  Uanklnson  t.  Page.  24  BUIcltf 
429.  31  Fed.  188,  and  Mitchell  v.  Dougherty.  90  Fed.  642,  644.  K 
U.  S.  App.  451,  454.  are  to  same  effect;  Hancock  v.  Ynden.  121  tnd. 
369,  16  Am.  St  Rep,  399,  23  N.  B.  254,  6  L.  R.  A.  577,  where  ant* 
cedent  contract,  assuming  to  waive  right  to  receive  wages  foi 
mining  coal  In  money,  was  held  void;  Gerroan'.\m.  Ins,  Co.  v 
Btberton,  25  Neb.  608,  41  N.  W.  406,  holding  provision  In  policy  that 
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DO  suit  against  insurer  shall  be  sustained  in  any  court  of  law  or 
equity  until  after  award  shall  have  been  obtained  by  arbitration, 
fixing  amount  due  after  loss,  is  void;  also,  Mentz  v.  Armenia  Ins. 
Co.,  79  Pa.  St  480,  21  Am.  Rep.  82,  holding  such  a  condition  in 
policy  will  not  oust  jurisdiction  of  courts.  Cited,  arguendo,  in  Smith 
V.  Preferred  Assn.,  61  Fed.  522,  Wright  v.  Insurance  Co.,  110  Pa. 
St  3a,  20  Ati.  717,  and  McCoy  v.  Able,  131  Ind.  423,  30  N.  E.  530, 
without  special  application.  See  note  on  agreements  to  submit 
to  arbitration,  14  Am.  Dec.  297;  note  on  "  by-laws  of  corporations 
restricthig  right  to  sue,"  85  Am.  Dec.  621;  note,  25  Am.  Rep. 
101,  also  note,  29  Am.  Rep.  602.  See  monographic  note,  8  Am.  St 
Rep.  922. 

Courts. —  State  legislation  cannot  confer  Jurisdiction  on  Federal 
courts,  nor  can  it  limit  or  restrict  authority  given  them  by  Congress, 
to  contest  a  will  was  held  valid. 

Distinguished  in  In  re  Garcelon,  104  Cal.  590,  43  Am.  St.  Rep. 
144.  38  Pac.  419,  32  L.  R.  A.  604,  and  n.,  where  an  agreement  not 
p.  453. 

Cited  in  the  following  cases,  to  the  effect  that  no  provision  in 
a  State  law  can  prevent  the  removal  of  a  cause  to  Federal  court, 
if  case  falls  within  terms  of  Federal  statute,  providing  for  removal 
of  causes:  Kern  v.  Huidekoper,  103  IT.  S.  492.  26  L.  357,  Martin 
V.  Baltimore,  etc.,  Ry.  Co.,  151  U.  S.  684,  38  L.  315,  14  S.  Ct  537, 
Ooldey  v.  Morning  News,  156  U.  S.  523,  39  L.  519,  15  S.  Ct  5G1, 
Filer  v.  Levy,  17  Fed.  612,  Am.  Finance  Co.  v.  Bostwlck,  151  Mass. 
27.  23  N.  E.  659,  and  dissenting  opinion  in  Johnson  v.  Brewers* 
Ins.  Co.,  51  Wis.  580,  585,  9  N.  W.  658,  661,  the  majority  holding 
a  decision  by  State  court  after  attempt  at  removal  is  not  neces- 
sarily void:  East  Tennessee,  etc.,  Ry.  Co.  v.  Atlanta,  etc.,  Ry.  Co., 
49  Fed.  612,  15  L.  R.  A.  Ill,  holding  where  Federal  court  has 
Jurisdiction  of  a  cause  this  jurisdiction  cannot  be  restricted  by 
laws  of  State  respecting  venue.  Approved,  arguendo,  in  Merchants' 
Mfg.  Co.  V.  Grand  Trunk  Ry.  Co.,  21  Blatchf.  110,  13  Fed.  358. 

Modified  in  Schollenberger  v.  Insurance  Co.,  21  Fed.  Cas.  727, 
holding  State  legislation  combined  with  consent  of  parties  may  con- 
fer jurisdiction  on  Federal  courts. 

Removal  of  causes. —  On  filing  of  proper  petition  and  bond  in 
suit  which  is  removable,  no  further  power  of  action  in  cause  re- 
mains in  State  court,  p.  454. 

Reaffirmed  in  Ellerman  v.  New  Orleans,  etc.,  R.  Co.,  2  Woods, 
125,  F.  C.  4,382,  and  Dennis  v.  County  of  Alachua,  3  Woods,  690, 
F.  C.  3,791,  the  latter  holding  the  approval  of  bond  by  State  court 
is  not  necessary  to  jurisdiction  of  Federal  court;  Friedman  v.  Israel, 
"26  Fed.  804,  holding  where  property  has  been  seized  under  attach- 
ment and  cause  has  subsequently  been  removed  to  Federal  court 
sheriff  cannot  interpose  his  writ  when  property  is  demanded  by 
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mArehal;  Nat  Union  Bank  t.  Dodge,  42  N.  J.  L.  320.  and  in  nse 
State  court  exercises  furtber  Jurisdiction,  its  propped ings,  if  not 
held  void,  M  iDeing  coram  non  judlce,  will  be  reversed  as  erroTieoiif. 
Approved,  arguendo,  in  Warren  r.  Wisconsin,  etc.,  Ry.  Co..  6  BiB!<. 
431.  P.  C.  17,204. 

Dlstlngutsbed  In  Continental  Ins.  Co.  t.  Kase;.  27  Grate.  222. 
225.  holding  a  part^  Is  not  entitled  to  remove  caiiRe  on  grounds  of 
diverse  cltlzensblp,  after  cause  has  once  been  tried  In  State  court 
and  new  trial  has  been  ordered  by  appellate  court. 

Bemoval  of  causes. —  State  statute  forbidding  torelga  Insuraocc 
companies  to  do  business  In  State  without  filing  an  agreemeul  not 
to  remove  causes  to  Federal  courts.  Is  void,  and  an  agreement  so 
entered  into  Is  void,  p.  458. 

Reafflnned  and  doctrine  relied  upon  In  Barron  v.  Biimslde.  121  I'. 
S.  107.  199,  200,  30  L.  919,  920.  7  S.  Ct,  035,  936,  a  case  presenUns 
the  same  question;  Southern  Fac.  Co.  t.  Denton,  146  U.  S.  207.  3«i 
L.  945.  13  S.  Ct  46,  applying  rule  to  State  statute  making  similar 
requirement  of  all  corporations;  Cunningham  t.  County  of  Ralli:. 
1  McCrary,  118,  1  Fed.  454.  holding  State  sUtute  requiring  all 
actions  whatsoever  brought  against  counties  to  be  commenced  in 
Circuit  Conrt  of  that  county,  does  not  deprive  Federal  courts  of 
Jurisdiction;  Hartford  Ina.  Co.  v.  Doyle,  6  Blss.  463.  F.  C.  G,I(30.  hold- 
ing the  statute  above  being  void,  the  provision  therein  authorizing 
the  revocation  of  license  of  such  companies  as  apply  to  have 
causes  removed.  Is  also  Invalid;  Commonwealth  v.  East  Tenu.  Coal 
Co.,  97  Ky.  243.  244,  30  S.  W.  610,  conatruea  a  similar  Kentucky 
statute  likewise;  Moore  v.  Chicago,  etc..  Ry.  Co.,  21  Fed,  819.  hold- 
ing State  act  providing  foreign  corporations  doing  business  In  State 
shall  1>e  deemed  domestic  corporations.  Is,  In  so  far  as  it  seeks  to 
deter  such  corporations  from  submitting  their  coDtroverslcs  to 
Federal  courts.  Invalid;  Allen  v.  Texas,  etc.,  Ry,  Co..  25  Fed.  515, 
Is  a  similar  case  and  holds  likewise;  Vincent  v.  County  of  Lincoln. 
80  Fed.  753,  where  section  In  act  under  which  county  bonds  were 
Issued,  providing  ault  thereon  should  only  be  brought  In  State  court. 
was  held  Invalid:  Chicago,  etc.,  Ry.  Co.  v,  Becker.  32  Fed.  853.  hold- 
ing State  act  relating  to  foreign  corporations  and  providing  that  if 
such  corporations,  when  sued  In  State  court  shall  attempt  to  remove 
cause  to  Federal  courts  they  shall  be  subject  to  certain  penalties.  Is 
repugnant  to  Federal  Constitution;  Bigelow  v.  Nickerson,  70  Fed. 
121.  34  U.  S.  App.  261.  30  L.  R.  A.  340,  holding  Wisconsin  statute  pro- 
viding that  actions  for  death  In  that  State  caused  by  negligence  must 
be  brought  in  some  conrt  established  by  State  Coustiiiition  and  laws, 
is  invalid;  Baltimore,  etc.,  Ky.  Co.  v.  Cary,  28  Ohio  St.  214,  2ia,  and 
Railway  v.  Stringer.  32  Ohio  St  473,  478,  where  Ohio  stntute.  pro- 
viding that  foreign  railroad  corporations  by  operating;  roads  In  thur 
State  will  be  deemed  to  have  waived  the  right  to  remove  caaex 
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brought  against  them  to  Federal  courts,  was  held  repugnant  to 
Federal  Ck>nstlti:iMon;  Rece  v.  Newport  News,  etc.,  Co.,  32  W.  Va. 
170,  173,  9  S.  E.  214,  215,  3  L.  R.  A.  575,  576,  and  n.,  holding  State 
cannot,  by  statute,  make  all  foreign  corporations  doing  business 
within  its  territory  domestic  corporations,  so  as  to  deprive  such 
corporations  of  the  right  to  remove  suits  to  Federal  courts;  dis- 
senting opinion  in  Doyle  t.  Insurance  Co.,  94  U.  S.  543,  24  L.  152, 
the  opinion  of  the  majority  distinguishes  (see  infra);  Phil.  Fire  Ins. 
Co.  V.  New  York,  119  U.  S.  125,  126,  127,  80  L.  849,  7  S.  Ct  116, 
117,  majority  holding  valid  a  tax  imposed  on  foreign  corporations 
doiog  business  in  State.  Cited,  arguendo,  in  Barrow  Co.  ▼.  Kane, 
170  U.  S.  Ill,  42  L.  968,  18  S.  Ct.  530,  Reimera  v.  Seatco  Co.,  70 
Fed.  575,  37  U.  S.  App.  426,  30  L.  R.  A.  366,  Metropolitan  Ins.  Co. 
T.  McNaU,  81  Fed.  897,  Blake  ▼.  McClung,  172  U.  S.  256,  19  S. 
Ct  172,  Parrott's  Chinese  Case,  6  Sawy.  384,  1  Fed.  516,  Tinker  v. 
Van  Dyke,  1  Flipp.  533,  F.  C.  14,058,  and  Chattanooga,  etc.,  Ry.  Co. 
T.  Evans,  66  Fed.  814,  31  V.  S.  App.  432,  without  special  application. 
Approved,  arguendo,  in  Holllngsworth  ▼.  Southern  Ry.  Co.,  86  Fed. 
854,  where  South  Carolina  statute  relating  to  foreign  corporations 
is  construed;  Hartford,  etc.,  Ins.  Co.  ▼.  Raymond,  70  Mich.  503, 
504,  38  N.  W.  483,  where  Michigan  statute,  authorizing  the  revo- 
cation of  license  to  foreign  corporations  to  transact  business  in 
State,  in  case  such  corporations  failed  to  comply  with  law  relating 
thereto,  was  held  valid;  Koshland  v.  Insurance  Co.,  31  Or.  220,  49 
Pac.  849.  See  monographic  notes,  95  Am.  Dec.  538,  96  Am.  Deo. 
S43,  and  15  Am.  St  Rep.  221. 

Distinguished  in  Doyle  ▼.  Continental  Ins.  Co.,  94  U.  S.  537,  539, 
540,  24  L.  150, 151,  and  State  v.  Doyle,  40  Wis.  188,  189,  190, 192,  194, 
185,  196,  198,  22  Am.  Rep.  694,  695,  696,  697,  699,  700,  701,  702, 
both  holding  act  of  legislature  authorizing  the  revocation  of  license 
of  foreign  insurance  company  which  transferred  a  suit  brought 
against  it  in  State  court  to  Federal  court,  was  vajid;  dissenting 
opinion  in  Bigelow  ▼.  Nlckeraon,  70  Fed.  126,  34  U.  S.  App.  261,  30 
L.  R.  A.  343,  344,  see  opinion  of  majority,  supra;  followed,  though 
not  approved  In  Railway  Pass.  Assn.  v.  Pierce,  27  Ohio  St.  158. 
where  a  similar  Ohio  statute  was  construed;  dissenting  opinion  in 
Baltimore,  etc.,  Ry.  Co.  y.  Cary,  28  Ohio  St.  280,  see  opinion  of  ma- 
jority, supra. 

State  has  right  to  exclude  foreign  insurance  companies  from 
transaction  of  business  within  its  Jurisdiction,  per  Waite,  0.  J., 
dissenting,  p.  4S8. 

Cited  to  the  effect  that  a  State  may  forbid  a  foreign  corporation 
from  transacting  business  within  Its  territory  in  the  following: 
Desmazes  v.  Insurance  Co.,  7  Fed.  Cas.  632,  Metropolitan  Ins.  Co. 
V.  McNall.  81  Fed.  896,  and  In8uranc<7  Co.  v.  Commonwealth,  87 
Pa.  St  182,  30  Am.  Rep.  354.    See  note,  96  Am.  Dec.  84L 
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B«moT&l  of  causM. —  State  court  has  Jnrladlcllon  to  try  iineption 
of  cltlEeuBhlp  apon  petltioD  to  remoTe  a  cause  t^  Federal  courts. 
per  Waite.  C.  J..  dlaacDttng.  p.  459. 

Reaffirmed  In  White  t.  Holt.  20  W.  Va.  807. 

HlBcellaneous. —  Cited  incidentally  In  Baltimore,  etp..  Ry.  Co.  t. 
S.  W.,  etc.,  Ry.  Co.,  17  W.  Va.  878.  Cited  In  State  v.  Stone.  118 
Mo.  401.  40  Am.  St  Bep.  394.  24  S.  W.  106,  25  L.  R.  A.  240.  as 
antboHtj  for  holding  a  State  tnaj  Impose  coDdltlons  on  a  corpora- 
tion that  It  cannot  Impose  on  individuals. 

20  Wall  459-474.  22  L.  371.   8PROTT  v.  UNITED   STATES. 

War. —  Purchaser  of  cotton  from  Confederate  government  canont 
recover  value  thereof  in  Court  of  Claims  when  same,  after  pur- 
chase, bad  been  captured  and  sold  under  authority  at  United  States, 
p.  463. 

Cited  and  pribclple  applied  In  Wbltfleld  t.  United  States,  92 
D,  S.  170.  23  L.  707,  bolding,  where  party  sold  cotton  to  Confpd- 
erate  government  and  accepted  Confederate  bonds  In  pajmeuL  Itut 
while  it  was  still  in  hla  posseBslon  It  was  selz«d  and  sold  lis  Fed- 
eral authorltiea.  he  Is  not  entitled  to  recover  from  the  United  Slates 
the  value  thereof;  Lamar  v.  SIlcou,  112  U,  8.  476.  28  T,.  7C0,  5  8.  CL 
232,  holding  courts  of  Dnited  States  will  not  regard  Confederate 
bonds  as  Becurlties  In  which  trust  funds  could  be  lawfully  In- 
vested; Branch  v.  Haas,  4  Woods.  689,  16  Fed.  5.i.  where  contract 
made  since  Civil  War  for  sale  of  Confederate  bonds  was  held. based 
on  Illegal  consideration,  and  void;  Clements  v.  Yiurrla.  81  N.  T.  200. 
holding  purchaser  of  cotton  from  Confederate  guveniment  cannot 
recover  the  value  thereof  from  a  defendant  with  whom  It  was  de- 
posited by  such  government,  and  who  converted  It  to  his  own  use. 
Cited  in  Dewing  v.  Perdlcarles,  96  U.  8.  193.  24  I,.  (55.  as  an- 
tborlty  for  rule  that  all  acts  done  In  aid  of  Rebellion  were  Illepil 
and  of  no  validity;  Ford  v.  Surget.  07  U.  8.  623.  24  L.  1027.  aud 
Young  V.  United  States,  97  U,  B,  58.  24  L.  997,  as  authority  for 
holding  that,  during  the  war,  cotton  found  within  the  Confp<I- 
erate  territory,  though  owned  by  non-combatants,  was  a  leglttninie 
subject  ol  capture  by  Federal  forces;  Snell  v.  Dwight.  120  Mass. 
15,  and  Walker  v.  Beauchler,  27  Gratt.  520,  without  special  apiilli'fl- 
tlon.     See  note,  91  Am.  Dec.  280. 

Distinguished  In  Baldy  v.  Hunter,  171  U.  8.  3«a  402,  18  S.  Ct 
893,  895.  upholding  Investment  by  guardian  of  ward's  ConfedeJ-ale 
money.  In  Confederate  bonds. 

Stataa. —  Powers  of  government  exercised  by  Insurtrent  States 
during  Rebellion,  when  not  exercised  for  purpose  of  aldlug  Rebtl- 
llon.  were  valid  and  binding,  p.  404. 

Cited  and  relied  on  In  United  States  v.  Insurance  Co..  22  Wall.  Ift2, 
22  L.  SIS,  where  an  Infiurance  corporation  created  by  the  Itgislainre 
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0/  a  rebel  State  was  held  a  valid  organisation;  Keith  v.  Clark,  9T 
U.  S.  465,  24  L.  1075,  where  notes  issued  by  Bank  of  Tennessee  dur- 
ing period  of  the  Rebellion  were  held  valid;  Ketchnm  v.  Buckley, 
99  U.  8.  190,  25  L.  473,  where  general  laws  of  a  State  in  Insurrec- 
tion respecting  settlement  of  estates  of  decedents,  were  held  un- 
affected by  the  appointment  of  a  military  governor  at  close  of 
hostilities;  Johnson  v.  West  India  Co.,  156  U.  S.  646,  30  L.  566,  15 
S.  Gt  531,  where  trustees  appointed  under  authority  of  government 
of  one^of  insurgent  States  were  held  lawfully  appointed;  Parks  v. 
Coffey,  52  Ala.  41,  and  McGuire  v.  Buckley,  58  Ala.  126,  holding 
acts  of  the  de  facto  government  of  Alabama  during  Civil  War 
valid,  when  not  in  violation  of  Federal  laws  and  Constitution;  dis- 
senting opinion  in  Pennywit  v.  Foote,  27  Ohio  St  637,  641,  majority^ 
holding  judicial  proceedings  of  courts  of  Arkansas  under  rebel 
government  are  not  entitled  to  full  faith  and  credit.  Approved, 
arguendo,  in  Dinwiddle  County  v.  Stuart,  28  Gratt  539.  See  mon- 
ographic note,  89  Am.  Dec.  262. 

Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  where* 
acts  were  in  direct  aid  of  Rebellion. 

20  Wall  475^85,  22  L.  400,  TETUS  v.  UNITED  STATES. 

War. —  Real  property  acquired  by  Confederate  States  during 
Civil  War  passed  by  conquest  to  United  States  at  restoration  of 
peace,  p.  481. 

Cited  to  this  effect  in  Whitfield  v.  United  States.  92  U.  S.  169,  23  L. 
707,  where  it  was  held,  arguendo,  that  the  Confederate  government 
might  acquire  property  by  purchase;  Atkinson  v.  Central  Ga.,  etc., 
Co.,  58  6a.  229,  holding  title  to  all  captured  property  of  the  Confed- 
erate government  became  absolute  in  the  United  States  when  Re- 
bellion was  put  down. 

War. —  Act  of  1861,  relating  to  confiscation  of  property  used  In 
aid  of  Rebellion,  was  intended  to  apply  to  private  property  only,, 
p.  482. 

War. —  An  informer,  under  act  of  1861,  does  not  acquire  a  moiety 
by  filing  information  after  complete  title  to  property  has  been  ac- 
quired by  conquest,  p.  482. 


20  Wall  486^88,  22  L.  375,  BOLBY  v:  GRISWOLD. 

Appeal  and  error. —  Where  code  provides  that  Judgment  for 
plaintiff,  in  action  for  recovery  of  personal  property,  may  be  for- 
return  of  property  or  value  thereof.  Judgment  is  not  necessarily 
erroneous  which  decrees  payment  of  money;  it  will  be  presumed 
that  court  determined  that  property  could  not  be  returned,  p.  488. 

Cited  and  relied  on  in  Sweeney  v.  Lomme,  22  Wall.  213,  22  L. 
72S,  holding,  in  suit  on  replevin  bond,  defendants  cannot  avail 
themselves  of  failure  In  court  to  render  in  replevin  suit  an  alter- 
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n&tlTe  Jadgment;  Burton  t.  Platter,  58  Fed.  90S,  10  U.  S.  App.  667. 
an  absolote  Jadgment  for  tbe  money  1b  equlvali'Qt  to  a  Qndln;:  tbat 
fooda  cannot  be  retnrned;  McCarthy  v.  Strait,  7  Colo.  App.  fia,  42 
Pac  190,  and  Coi  t.  Sargent,  10  Colo.  App.  7.  r>0  Paq.  203,  rejiffirra 
the  rule;  arguendo.  In  Wise  t.  JeScris,  51  t^erl.  fiJS,  7  l\  S.  App. 
276,  and  Connor  t.  Bates.  92  Tenn.  470,  22  S.  W.  5.  no  special  ap- 
plication; Wlee  T.  JefferlB,  51  Fed.  644,  7  U.  8.  App.  275,  arnpiendo. 

OritlclBed  In  New  England  Co.  v.  Bryant,  64  Jllnn.  260,  68  N.  W. 
975,  and  dlssenUng  opinion  In  Eason  v.  Miller,  15  S.  C.  2ns.    ■ 

Appeal  and  error. — In  court  of  error  CTerj-  presumption  la  In 
favor  of  validity  of  judgment  brought  under  consideration,  p.  488. 

Cited  m  Parker  t.  People,  7  Colo.  App.  58,  42  I'ac.  173,  error  most 
appear  affirmatively  before  there  can  be  revor^nl. 

20  WalL  488-491,  22  L.  895,  HBARNE  v.  MARINE  INS.  CO. 

Bqultj. —  Power  to  reform  written  contracts  for  fraud  or  mla- 
take  belongs  to  courts  of  equity,  p.  490. 

Reaffirmed  In  Irlnson  v.  Button,  98  U.  S.  82,  2S  L.  67,  and  Mes- 
alnger  v.  New  Eng.  Ine.  Co.,  59  Fed.  530.  holding  further,  this  power 
cannot  be  exercised  by  common-law  conrts:  Denn  v.  Ecjultnble  Ids. 
Co.,  4  Cliff.  580.  F,  0.  3,705,  but  party  alleglu?  mistnke  must  show 
exactly  In  what  error  consists;  Brugger  v.  Stutf  Invest.  Ins.  Co.. 
6  Sawy.  310.  F.  C.  2,051,  where  mutual  mlsi;ike  in  policy  of  in- 
anrance  was  corrected  after  loss  occurred;  Denver,  etc.,  Co.  ▼.  Uc- 
Atllster,  6  Colo.  264,  holding  a  bill  by  assignee  for  reformation  of 
tmat  deed,  containing  allegations  which  would  be  good  if  made 
by  assignor.  Is  not  demurrable  on  ground  of  a»»lgument;  Snell  v. 
Insurance  Co.,  98  U.  8.  SU,  25  L.  54.  holding  mletnke  or  fraud  In  exe- 
cution of  written  Instrument  may  be  shown  by  parol  proof:  dlsscat- 
Ing  opinion  In  Bishop  t.  Insurance  Co.,  49  Gonii,  177,  utajority  hold- 
ing evidence  of  mistake  was  not  sufficlentl.v  ricar  to  warrajit 
reformation  sought.  Cited  In  Shenandoah  Talk  >■  Ry.  Co.  v.  Dunlnp. 
86  Va.  852.  10  S.  E,  240.  without  special  applk:itlon.  See  note,  77 
Am.  Dec.  295.  65  Am.  St  Rep.  481,  517. 

Equity. —  Where  mistake  Is  alleged  In  execiUiim  of  an  InstrnmeDt 
party  alleging  same  must  show  clearly  In  what  It  consists,  and  the 
correction  that  should  be  made,  p.  490. 

Cited  and  applied  In  Griawold  v.  Hazard,  26  Fi  il.  i:iS.  in  lioldlas 
like  nile  applies  where  fraud  Is  alleged  In  the  execution  of  a  bond; 
Cox  V.  Woods.  67  Cal.  318,  7  Pac.  722,  and  Hoclisteln  v.  Bergliauser. 
123  Cal.  686.  56  Pac.  648,  where  court  refused  to  reform  Instra- 
ment.  the  evidence  of  mistake  not  being  tree  from  doubt;  to  same 
effect  Is  Bishop  v.  Insurance  Co.,  49  Conn.  171.  iioldiiig  poner  to  re- 
form a  written  contract  Is  one  In  the  exercise  of  ivlilrh  tlipri-  xhniiUl 
be  tl^at  caution;  Donaldson  v.  Levlne,  93  Va,  47ti,  23  S.  E.  542.  and 
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St  Clara  Academy  ▼.  Insurance  Co.,  93  Wis.  67,  60  N.  W.  1143,  reaf- 
firm the  mle;  arguendo,  in  Kleis  y.  Niagara  Ins.  Ck>.,  117  Mich.  475, 
76  N.  W.  157. 

Equity. —  To  entitle  a  court  to  reform  a  contract  on  ground  of 
mistalLe  it  must  appear  that  mistalce  was  mutual,  p.  491. 

Reaffirmed  In  MofFett,  etc.,  Co.  ▼.  Rochester,  91  Fed.  82,  62  U.  S. 
App.  399,  holding  equity  has  no  power  to  reform  a  contract  solely 
on  ground  of  mistake  by  one  party;  Durham  t.  Insurance  Co.,  10 
Sawy.  529,  22  Fed.  470,  where  each  party  labored  under  a  misappre- 
hension as  to  the  purpose  or  intent  of  the  other,  their  minds  do  not 
meet,  and  there  is  no  contract  to  reform;  arguendo,  in  Houser  y.  Aus- 
tin, 2  Idaho,  198,  10  Pac.  43;  dissenting  opinion  in  Oriswold  y. 
Hazard.  141  U.  S.  293,  35  L.  692,  11  S.  Ct.  1000. 

Modified  in  Benson  y.  Markoe,  37  Minn.  37,  5  Am.  St  Rep.  822, 
33  N.  W.  42,  holding  relief  may  be  granted  in  case  of  mistake  by 
one  party  only  when  parties  may  be  placed  in  their  former  position. 

Insnranoe. —  Eyery  underwriter  is  presumed  to  be  acquainted 
with  usages  of  trade  he  insures,  p.  492. 

See  note,  86  Am.  Dec.  501. 

Customs  and  usages. —  Usage  is  admissible  to  explain  an  am- 
biguity, but  neyer  to  contradict  what  is  plain  in  a  written  instru- 
ment, p.  492. 

Insurance. —  A  contract  of  Insurance  on  a  yessel  "from  Liyer- 
pool  to  port  in  Cuba,  and  thence  to  port  of  anchorage  in  Burope," 
does  not  coyer  an  independent  yoyage  from  i>ort  of  unloading  to 
port  of  reloading  in  Guba,  p.  493. 

Cited  incidentally  in  McOall  y.  Insurance  Co.,  66  N.  Y.  514,  where 
a  aimilar  policy  was  construed. 

20  Wall.  494-497,  22  L.  398,  EQUITABLE  INS.  GO.  ▼.  HEARNE. 

Contracts. —  In  construing  ambiguous  contract  courts  may  con- 
sider correspondence  and  agreement  between  parties  which  took 
place  before  contract  was  entered  into,  but  related  thereto,  p.  496. 

ated  in  Hanrey  y.  United  States,  105  U.  S.  688,  26  L.  1212,  hold- 
ing the  advertisements  relating  to,  and  written  bids  for,  doing  goy- 
emment  work,  may  be  considered  in  construing  contract  relating 
thereto;  Snell  y.  Insurance  Co.,  98  U.  S.  89,  25  L.  54,  a  party  may 
allow  by  parol  proof  that  there  was  mistake  or  fraud  in  execution 
of  an  instrument.    See  note,  4  McCrary,  229. 

Insurance. —  Insurance  for  yoyage  "  from  Liyerpool  to  Guba,  and 
to  Bnrope."  held,  under  circumstances,  to  coyer  loss  at  a  second 
port,  touched  at  in  Guba,  pp.  496-497. 

Miscellaneous. —  Cited,  but  not  in  point,  in  Franklin  Ins.  Co.  y. 
Humphrey,  65  Ind.  557,  32  Am.  Rep.  84,  and  dissenting  opinion  in 
Moore  t.  New  Orleans,  32  La.  Ann.  752. 
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30  Wall.  498-607,  22  L.  410,  EUBBBB-IIP  PENCIL  CO.  t. 
HOWABD, 

Patents. —  A  device,  however  useful.  If  not  new,  fs  not  patent- 
able; BO  beld  of  a  device  for  fastening  mbber  erasers  on  lead  pen- 
cils, p.  007. 

Cited  In  Packing  Co.  Cases.  1«S  U.  8.  672,  2(3  L.  1174,  Loldlng  the 
resnlt  of  skill  to  be  the  subject  of  a  patent  must  be  the  product 
of  some  ejerclse  of  tbe  Inventive  faculties;  PlilUlps  v.  Detroit,  111 
n.  S.  a08,  28  L.  534,  4  S.  Ct.  683,  where  s  claim  for  a  particular  kind 
of  pavement  was  held  non-patentable;  arguoiilo.  In  Itcfkendorfer 
T.  Faber.  92  TJ.  S.  353.  357,  23  L.  722.  724,  where  combination  con- 
sisting of  application  of  piece  of  rubber  to  one  end  of  Mime  piece 
of  wood  wblcb  makes  a  lead  pencil  was  beld  not  patentable:  Miller 
T.  Eagle  Mfg.  Co.,  151  V.  B.  201.  38  L.  12S,  14  S.  Ct.  3Hi.  Alcott 
T.  Young.  16  Blatchf.  138.  F.  C.  149,  and  Eoiit  v.  Sontag.  47  Fed. 
313.  without  special  application. 

20  Wall.  607-516,  22  L.  414,  ATCHISON  v.   PlilTEURON. 

Water  and  watar-courses. —  At  common  la1^-  every  ripai-laa  pro- 
prietor has  a  right  to  the  water  which  flows  in  tlie  adjacent  streani 
as  It  was  wont  to  run  without  diminution  or  nlteration.  p.  Sll. 

Cited  for  this  rule  In  Carpenter  v.  Gold,  88  Vn.  553.  14  S.  E.  329. 


Watar  and  water-conrsaa — As  respects  nse  of  water  for  mining 
purposes  on  mineral  lands  of  public  domain  v\i  Pacific  const,  doc- 
trines ot  common  law  as  to  rights  of  rlpurlna  owners  are  Inap- 
plicable, or  applicable  only  to  a  very  Umitiil  eitent,  and  first 
approprlator  Is  held  to  have  better  right  than  titliers  to  nae  sneh 
waters,  p.  "ill. 

Cited  and  principle  applied  in  Basey  t.  Galliisrlier,  20  Wall.  681. 
22  L.  454.  Lehi  Irr.  Co.  v.  Moyle,  4  Utah.  :'A'i.  9  Pac.  876.  and 
Drake  v.  Barhart,  2  Idaho.  722,  23  Pac.  542,  Imlding  like  rule  ap- 
plies as  to  water  appropriated  on  the  public  luudB  tor  irrigation 
purposes:  Broder  v.  Water  Co.,  101  U.  S.  27r.,  27)  I,.  7P1.  holding 
mining  company  which  constructed  a  canal  over  public  land  In 
California  In  1853.  acquired  a  right  of  way  wlikh  is  aot  affectwl 
by  tbe  subsequent  grant  of  such  lands  to  others;  for  similar  boiil- 
Ing.  see  Geddls  r.  Parrisb,  1  Wash.  501,  21  Pac.  315:  Boyle  v.  San 
Diego  Land  Co.,  46  Fed.  711,  holding  title  to  water  In  aou-nari- 
gable  stream  may  be  acquired  by  express  grant  of  owners  of  land 
over  which  such  stream  runs;  Krall  v.  Unltci)  f^Xa^ef.  79  Fed.  243. 
48  U.  8.  App.  301,  holding  non-riparian  propriiioiH  rnay  by  appro- 
priation acquire  title  to  waters  In  aon-naTlg:il.i<>  streams  Bowing 
through  public  lands;  Malad  Val.  Irr.  Co.  v.  rinnpbpll,  2  Idaho.  S81, 
18  Pac.  63.  where  It  was  held  the  appropriation  of  the  waters  of 
B  stream  gives  right  to  tributaries  and  all  iliivct  ami  Immediate 
B  of  supply;  Barnes  t.  Babron,  10  Nev.  '2'M.  232,  Reno  Suieil- 
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Ing  Works  ▼.  Stevenson.  20  Nev.  274.  280.  19  Am.  St.  Rep.  366,  371, 
21  Pac  318,  321,  4  L.  R.  A.  62,  64,  Speake  v.  Hamilton,  21  Or.  7, 
26  Pac.  856,  and  Isaacs  v.  Barber,  10  Wash.  130,  45  Am.  St  Rep. 
776,  38  Pac.  873,  30  L.  R.  A.  674,  675.  and  n.,  reaffirm  the  rule; 
Canon  v.  Gentner,  33  Or.  517,  52  Vac.  507,  43  L.  R.  A.  132,  reaffirms 
holding. 

Cited  in  United  States  v.  Krall,  174  U.  S.  388, 19  S.  Ct  713,  but  with- 
out special  application;  also  in  Hewitt  v.  Story,  64  Fed.  515,  29 
U.  S.  App.  155,  30  L.  R.  A.  270,  and  n.,  and  Union  Mill,  etc.,  Co. 
y.  Dangberg,  81  Fed.  96,  where  authorities  relating  to  law  of  water 
rights  throughout  States  and  territories  of  Pacific  coast,  are  col- 
lected. Cited,  arguendo,  in  dissenting  opinion  in  Spring  Valley 
Water  Go.  y.  Schottler,  110  U.  S.  374,  28  L.  183,  4  S.  Ct.  62,  dissenting 
opinion  in  Krall  y.  United  States,  79  Fed.  244,  48  U.  S.  App.  363,  and 
dissenting  opinion  in  Lux  v.  Haggin,  69  Cal.  444,  445,  448.  See 
monographic  notes,  43  Am.  Dec.  279,  and  63  Am.  Dec.  93,  116. 

Distinguished  in  ^urr  y.  Beck,  133  U.  S.  551,  33  L.  765,  10  S. 
Ct  354,  and  Benton  y.  Johncox,  17  Wash.  285,  287,  61  Am.  St 
Rep.  918,  920,  49  Pac.  497  498.  39  L.  R.  A.  110,  111,  where  homestead 
entry  was  filed  before  any  claim  to  diyert  water  was  asserted; 
Druley  y.  Adam,  102  111.  202,  holding  this  rule  not  applicable  in 
Illinois,  where  rules  of  the  common  law  are  obseryed;  to  same 
eflfect  is  Concord  Co.  ▼.  Robertson,  66  N.  H.  6,  25  Atl.  720,  18  L. 
R.  A.  683,  where  it  was  held  the  common-law  rule  will  be  obseryed 
in  New  Hampshire. 

Water  and  water-courses. —  Common-law  riparian  rights  of  United 
States  in  non-navigable  streams  flowing  through  public  lands  were 
surrendered  by  act  of  Congress  in  1866,  p.  513. 

Cited  incidentally  in  United  States  v.  Rio  Grande  Co.,  9  N.  Mex. 
304,  51  Pac.  678.    See  monographic  note,  63  Am.  Dec.  98. 

Water  and  water-courses. —  Appropriation  does  not  confer  such 
an  absolute  right  to  the  body  of  water  diverted  that  owner  can  allow 
it  to  run  to  waste  and  prevent  others  from  using  it,  p.  514. 

Cited  in  Alder  Min.  Co.  v.  Hayes,  6  Mont  38,  9  Pac.  585,  holding 
when  water  appropriated  for  use  on  a  mining  claim  has  served  its 
purpose  on  such  claim  it  must  be  discharged  for  use  of  owners  of 
claims  below. 

Water  and  water-courses. —  What  diminution  of  quantity,  or 
deterioration  in  quality,  will  constitute  an  invasion  of  rights  of 
first  appropriator  of  water  depends  on  circumstances  of  each  case^ 
as  respects  uses  to  which  the  water  is  applied,  p.  514. 

Cited  and  applied  in  Hewitt  v.  Story,  64  Fed.  520,  29  U.  S.  App. 
155,  30  L.  R.  A.  272,  and  n.,  holding  the  burden  is  on  prior  appro- 
priator to  show  that  he  has  been  injured  by  the  appropriation 
of  subsequent  appropriators;  Senior  y.  Anderson,  115  Cat  503,  47 
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Pat-.  456,  Nevada  DItcb  Co,  v,  Bennett,  30  Or.  ill,  00  Am.  St  Rep. 
787.  45  Pac.  480,  and  Simmons  v.  Wintei-s.  21  Or.  42,  28  .\ni.  St. 
Rep.  731.  27  Pac.  9,  all  holding  quantity  ot  wjitL-r  an  appropriator 
Is  entitled  to  is  limited  by  amount  actually  uaeil;  New  Mercer  Ditcli 
Co,  V.  Armstrong,  21  Colo.  366,  40  Pac,  991,  holding  approprlotot 
may  abandon  rigbt  to  portion  originally  appropriated.  Cited,  ar- 
guendo, in  ntzpatrick  v,  Montgomery,  20  llout.  ISO,  63  Am.  St 
Rep.  624.  50  Pac.  417,      Se»  note,  43  Am.  D^-c.  231.  2S2. 

Water  and  water-cours«a.—  Whether,  upon  n  Mil  l»y  a  prior  ap- 
propriator ot  water,  asserting  that  his  rights  have  heca  invnileil, 
equity  will  Interfere  to  restrain  acts  complalneii  of,  deppiKla  upon 
particular  circumstances  of  each  case,  p,  615. 

Cited  in  Lux  v.  Haggln,  68  Cal.  275,  10  Pnr.  OSl.  where  11  wai 
held  a  riparian  proprietor  Is  entitled  to  an  Injunction  to  restrain 
the  threatened  unlawful  diversion  of  waters,  without  first  estnti- 
Itsblng  his  right  at  law  by  recovering  a  Judcment  In  rtiiraaKPs; 
Derry  t.  Rosb,  5  Colo,  298,  holding  injunction  iflll  be  granted  In  Buch 
cases  whenever  the  character  and  extent  of  wrongful  bcIp  com- 
mitted renders  the  Injury  irremediable,  or  wUitp  mtlou  nt  inw. 
by  reaaon  of  insolvency  of  defendant,  would  not  afford  an  ndequate 
remedy:  Fabian  v.  Collins.  3  Slont.  220.  where  It  wns  held  cnmplnint 
stated  a  cause  of  action  entitling  equitable  n'llct;  llcCnuley  v. 
McKelg,  8  Mont.  394,  21  Pac,  2.1,  where  It  waa  hi^ld  bill  did  nnt  ftntp 
facta  entitling  complainant  to  equitable  relief:  T.nne  v.  Rmythe.  4*1 
N.  J.  Eq.  456.  19  Atl.  204,  want  of  peennlary  rospouslblUty  on  part 
of  defendant  Is  proper  to  be  considered  In  sucli  cnBos. 

20  Wall.  617-520,  22  L.  421,   UNITED   STATES   v.   C.IUj. 

United  States.— Where  hay  was  received  Into  custod.r  of  army 
In  frontier  parts  of  country,  and  was  afterwanlK  used  or  dpstroj-ed 
by  army,  government  held  liable  for  price  at  time  of  appropria- 
tion, p.  520, 

Not  cited. 

20  Wall,  520-527.  22  L.  S7C,  POLLARD  V,  EAIT.ET. 

Statutes.^  Intent  of  legislature  must  govern  in  conBtruptlon  of 
every  statute,  and  to  ascertain  aame,  whole  statute  must  be  ex- 
amined, p.  525. 

Approved  in  Welles  v.  Graves.  41  Fed,  465.  in  pouBtrulug  stamte 
relative  to  liability  of  national  banks  to  have  fraiiclilsea  forfeited 
for  offensea  of  offlcera;  Budd  v.  Budd.  59  Fed.  739,  In  coDstruiug 
city  charter. 

Corporations, —  Where  stockholder  la  bonnd  for  toriiorfltloa  debts 
In  proportion  to  his  stock,  he  Is  liable  to  pay  a  «miii  which  shall  bear 
same  proportion  to  whole  indebtedness  that  his  sUKk  bears  to  whole 
capital,  p.  525. 
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Reaffirmed  in  Buenz  y.  Cook,  15  Colo.  41,  24  Pac.  680,  holding 
judgment  against  one  stockholder  for  entire  indebtedness  is  er- 
roneous. 

CorporationB. —  Individual  liability  of  stockholders  for  corporate 
debts  is  a  creature  of  statute;  it  does  not  exist  at  common  law, 

p.  r>26. 

Approved  in  United  States  v.  Stanford,  161  U.  S.  429,  40  L.  758, 
16  S.  Ct  583,  affirming  S.  C,  60  Fed.  43,  47,  holding  the  govern- 
ment has  no  claim  against  stockholders  of  Central  Pacific  Ry.  Co. 
on  account  of  t)onds  issued  the  company  to  aid  in  construction  of 
road;  In  re  Bachman,  2  Fed  Cas.  311,  courts  mu?t  look  to  State  in 
which  corporation  was  created  to  ascertain  liability  of  stock- 
holders: Morley  v.  Thayer,  3  Fed.  742.  and  Hobbs  v.  Bank,  96  Fed. 
3U8,  reathrm  the  rule.  Cited,  arguendo,  in  Faull  v.  Alaska,  etc., 
Co..  8  Sawy.  424.  14  Fed.  659,  and  Powell  v.  Oregonian  Ry.  Co.,  13 
Sawy.  537,  without  special  application.  Approved,  arguendo,  In 
Knower  v.  Haines,  24  Blatchf.  489,  31  Fed.  514,  and  Nat  Park 
Bank  v.  Peavey,  64  Fed.  915,  916.  See  note,  43  Am.  Dec.  694,  also 
note,  99  Am.  Dec.  433. 

Actions. —  Where  a  liability  and  a  remedy  are  created  by  the 
same  statute,  the  remedy  provided  is  exclusive  of  all  other  reme- 
dies, p.  527. 

Cited  and  applied  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
756,  30  L.  829,  7  S.  Ct  762.  and  May  v.  Black,  77  Wis.  105,  46 
N.  W.  950,  both  holding  where  a  statute  making  stockholders  of  a 
corporation  liable  for  corporate  debts,  provides  a  special  remedy, 
the  liability  of  stockholder  can  be  enforced  in  no  other  manner; 
New  York  Life  Ins.  Co.  v.  Beard.  80  Fed.  67,  is  to  same  effect; 
Crippen  v.  Laighton,  —  N.  H.  — ,  44  Atl.  543,  reaffirms  rule.  Ap- 
proved, arguendo,  in  Whitman  v.  Nat.  Bank,  83  Fed.  291,  51  V.  S. 
App.  541.  542,  and  in  dissenting  opinion  in  Hale  v.  Hardon,  95  Fed. 
777,  778.    See  monographic  note,  43  Am.  Dec.  701,  702. 

Distinguished  in  Stewart  v.  Baltimore,  etc.,  Ry.  Co.,  168  U.  S. 
447.  42  L.  538,  18  S.  Ct  105,  where  a  liability  created  by  Maryland 
statute  was  enforced  under  a  remedy  afforded  by  statute  in  Dis- 
trict of  Columbia;  Nat  Bank  v,  Peavey,  69  Fed.  457,  where  State 
statute  does  not  create  the  right  sought  to  be  enforced,  but  only  re- 
declares  it,  so  that  it  would  exist  in  the  absence  of  the  State  stat- 
ute, when  its  enforcement  is  sought  in  Federal  courts,  the  form  of 
the  remedy  is  determined  by  the  principles  which  differentiate 
legal  and  equitable  jurisdiction  in  those  courts. 

Ajctiona. —  A  general  liability  created  by  statute,  without  a 
remedy,  may  be  enforced  by  any  appropriate  common-law  action, 
p.  527. 

Cited  and  applied  in  United  States  v.  Kaufman,  96  U.  S.  570,  24 
L.  793,  holding  where  no  special  remedy  nas  been  provided  for  the 
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enforcement  of  payment  of  a  claim  against  the  gov  eminent,  tie 
general  laws  wblcb  govern  tie  Court  of  Claims  may  be  resorted  to 
for  relief.  Approved,  argnendo.  In  Morley  v.  Tlinjer.  3  Fed-  719, 
Hale  T.  Hardon.  95  Fed.  767,  and  In  re  Foley,  7«  Fed.  30a 

Oorporatloiia — Under  statute  making  BtotklKiiiler  liable  for  cor- 
poration debts  In  proportion  to  bla  stock,  a  single  creditor  cannot 
maintain  an  action  against  a  stockholder  to  recover  bis  debt  to 
possible  exclusion  of  otber  creditors;  proper  proceeding  is  In  equity, 
wbere  all  parties  may  be  heard  and  rlgbts  ditirinlned,  p.  527. 

Cited  and  principle  relied  upon  In  Carrol  v.  (Ireeii.  02  U.  S.  512, 
28  L.  739.  and  Harmon  t.  Page,  62  Cat.  463,  in  holding  the  remedy 
against  stockbolders  for  corporation  debts  is  in  equity;  Ilomor 
T.  Hennlng,  93  U.  8.  233,  23  L.  880,  wbere  demuiTcr  to  action  at 
taw  was  sustained,  where  single  creditor  euafht  to  enforce  per- 
sonal liability  of  trustees  of  corporation;  Terry  v.  Little,  101  U.  S, 
218.  25  L.  865,  and  Powell  v.  Oregonlan  Ry.  Co.,  13  Sawy.  543,  3.S 
Fed.  187,  8  L,  R.  A.  201,  reaffirm  the  rule;  -Andrews  v.  Bacon,  S8 
Fed.  778,  Maine,  etc..  Trust  Co.  v.  Loan  Co..  !»2  Me.  4r)0,  43  Atl.  25. 
Crown  T.  Bralnerd,  57  Vt.  633.  Wetherbec  v.  Baker,  35  N.  J. 
Bq.  607,  and  Zang  v.  Wyant,  25  Colo.  5K,  71  Am,  St.  Rep.  147,  5fl 
Pac.  566,  all  holding  proper  form  of  action  to  enforce  a  statutory  lia- 
bility of  stockholders  for  corporate  debts.  Is  by  t)ill  in  equity;  Hice 
T.  LIbbey.  85  Fed.  824.  holding  under  Bimil.ir  llllnolB  statute,  the 
proceedings  should  be  In  equity;  Spence  t.  Shapard,  57  Ala.  (tOO. 
holding  bill  lies  to  enforce  such  liability  without  averring  tlie 
Insolvency  of  the  corporation,  and  without  in'i'viunx  suit  against  It; 
Farmers'  Loan  &  Trust  Co.  v.  Funk,  40  Neb.  ,^(;i.  ;!(;2.  GS  N.  W.  522, 
and  Van  Pelt  t.  Gardner,  64  Neb,  710,  76  N.  W.  877,  both  holding 
action  to  render  available  the  liability  of  a  stockholder,  under 
Nebraska  statute,  must  be  prosecuted  for  benefit  of  all  creditors; 
to  same  effect  Is  German  Nat.  Bank  v.  Farmers'  Bank.  54  Neb.  698, 
74  N.  Vf.  1087,  holding  further,  such  actions  come  within  the  equity 
Jurisdiction  of  the  courts;  Terry  v,  Martin,  10  S.  C.  260,  268.  Trades- 
man Pub.  Co.  v.  Car-Wheel  Co.,  95  Tenn.  (;."!*,  49  Am.  St.  Rep. 
957,  32  S.  W.  1103.  31  L.  R.  A.  601.  and  MomIk.u  v,  Connell  Co.,  93 
Tenn.  388,  27  S.  W,  674,  all  reaffirm  the  rule  in  similar  cases;  Bulsl 
V.  Mclchers,  44  S.  C.  63,  21  B.  E.  456,  holding  action  against  success 
Ive  lioards  of  directors  for  nnUqnidated  daiiiages  for  nepllgeni 
omissions  of  duty,  should  be  In  equity.  Apiuovcd  In  Wlieelock  v. 
Kost,  77  111.  300,  Eads  V.  Orcutt,  79  Mo.  App.  "'18.  and  McLaughliD 
V,  O'Neill,  —  Wyo.  — .  61  Pac.  246,  but  witlioiit  special  appUca 
tion.  Cited  Incidentally  in  Terry  v.  Tubman,  !)2  U.  S.  161,  23  L.  536, 
and  Godfrey  v.  Terry,  97  U.  8.  177,  24  I,.  -MC.  without  particidai 
application;  Cuykendall  t.  Miles,  10  Fed.  344,  In  reviewiag  oplnloQ' 
of  Supreme  Court  as  to  mode  by  which  the  lliiblllty  of  stocbholden 
la  to  be  enforced:  Allen  v.  Fairbanks,  40  Ped.  189,  holdlnir  lialiilits 
of  stockholder  to  contribute  towards  debts  of  company,  paid  bj 
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other  stockholders,  suryiyes  him;  Jones  v.  Jarman,  84  Ark.  339, 
holding  further  as  to  mode  of  enforcing  stockholders'  liability  when 
none  is  provided  by  statute;  dissenting  opinion  in  Tuttle  t.  Bank, 
161  111.  510.  44  N.  E.  988,  34  L.  R.  A.  757.  the  majority  holding  an 
individual  creditor  of  an  insolvent  Kansas  corporation  cannot  main- 
tain an  action  in  Illinois  against  an  individual  stockholder  of  the 
corporation,  by  virtue  of  Kansas  laws;  to  same  effect  is  Marshall  v. 
Sherman,  148  N.  Y.  27,  51  Am.  St.  Rep.  665,  42  N.  B.  424.  34  L.  R.  A. 
766,  where  similar  action  was  brought  in  New  York  courts;  Bank  of 
Salem  v.  Almy,  117  Mass.  478,  without  special  application.  Cited 
in  Bush  V.  Cartwrlght,  7  Or.  336,  where  it  was  held  creditors 
cannot  proceed  in  first  instance  against  a  stockholder  upon  his  in- 
dividual liability,  without  first  having  shown  that  he  has  exhausted 
his  remedy  against  corporation.  See  note,  31  Am.  Rep.  88,  90,  and 
monographic  note,  3  Am.  St  Rep.  855,  where  authorities  are  re- 
viewed. 

Distinguished  in  Mills  v.  Scott  99  U.  S.  29,  25  L.  295,  holding  an 
action  of  debt  will  lie  where  amount  of  corporation's  outstanding 
Indebtedness  is  known  and  number  of  shares  held  by  stockholder 
Is  also  known;  Hatch  v.  Dana,  101  U.  S.  213,  25  L.  887,  Flash  v. 
Conn,  109  U.  S.  380,  27  L.  970,  3  S.  Ct.  269.  McVickar  v.  Jones,  70  Fed. 
756,  757,  Hall  &  Go.  v.  Klinck,  25  S.  C.  353,  354,  355,  60  Am.  Rep.  509, 
510,  511,  and  Nat  Park  Bank  v.  Peavey.  64  Fed.  917,  919,  where 
liability  of  each  stockholder  was  fixed  without  regard  to  liability  of 
others;  Stanton  v.  Wilkeson,  8  Ben.  362,  363,  F.  C.  13,299,  holding 
receiver  of  national  bank  may  proceed  by  separate  action,  at  law, 
against  stockholders  to  collect  assessment  levied  on  them  by  comp- 
troller of  currency. 

Miscellaneous. —  Cited  Incidentally  in  Terry  v.  Bank,  20  Fed.  774, 
and  Rosenberg  v.  Frank,  58  Cal.  405,  for  meaning  of  phrase,  "  pro 
rata;"  Eames  v.  Savage,  77  Me.  219,  52  Am.  Rep.  754,  as  authority 
for  validity  of  similar  legislation;  Hutchings  v.  Lamson,  96  Fed.  721, 
not  in  point 
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Courts —  Law  of  State  having  made  a  wife  a  competent  witness 
in  her  own  behalf,  she  must,  under  act  of  July  6,  1862,  be  so  held  in 
action  to  recover  for  personal  injuries  brought  by  herself  and  hus- 
band in  Federal  court  sitting  in  such  State,  p.  538. 

Cited  incidentally  in  Rice  v.  Martin,  7  Sawy.  340,  8  Fed.  478. 

Distinguished  in  Stephens  v.  Bernays,  42  Fed.  490,  where  Con- 
gress has  enacted  a  law  covering  a  particular  case,  such  law  must 
prevail  in  Federal  courts,  although  it  differs  from  State  law. 

Carrier  is  not  relieved  from  his  liability  to  a  passenger  by  fact 
that  passenger  has  not  paid  his  fare  at  time  an  accident  occurred, 
p.  539. 

See  monographic  note,  61  Am.  St  Rep.  87. 
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Hosbuid  uid  wlta, —  Non-cobabltation  does  i 
eoce  of  marital  relation,  p.  43B. 

Xridence. —  Declarations  of  an  agent  in  regard  to  past  oocurrencea 
to  wblcb  be  was  not  himself  a  party,  are  not  to  lie  received  as  ad- 
mlsBlonB  of  bla  prfncipale,  bence,  boat  captain's  admiRsloD  two  daja 
after  accident,  Ibat  crew  had  been  negligent  la  luudmlsslble  in  ac- 
tion against  owners,  p.  540, 

Cited  and  principle  applied  in  Insurance  Co.  r.  MahoDe.  21  Wall. 
157,  22  L.  505,  holding  diiclaratlon  of  agent  aenl  bf  lubui'unct^  oooi- 
pany  to  examine  a  claim  that.  In  bis  oplnloa,  It  would  be  best  for 
company  to  pay  policy,  Is  not  competent  on  suit  by  holdt'i'ft  uf  pulley 
agalDst  company;  Vicksburg.  etc.,  Ry.  Co.  v.  O'Brltu,  III)  U.  S. 
105,  30  L.  301,  7  8.  Ct.  121,  holding  declaratlous  of  cu^lueer  of 
locomotive  wblch  met  with  an  accident,  as  to  rate  euglue  was  run- 
ning, made  between  ten  and  thirty  minutes  after  accident  u<-c«rred, 
are  not  admissible  against  tbe  company  in  action  by  i 
for  Injuries  caused  by  accident;  Louisville,  etc.,  K.  Go.  ' 
56  Fed.  800,  9  U.  S.  App.  564.  holding  likewise  In  similar  c 
Soman,  14  Fed.  62,  holding  no  weight  la  to  be  attached  to  state- 
ment of  member  of  crew  of  steamer,  made  after  atcldeui  oi'ciirred. 
that  he  saw  light  of  other  steamer  in  time  to  avoid  aiiiili'Dt:  Tut- 
hlll  Co.  V.  Shaver  Co.,  35  Fed.  646,  and  Nat.  Bank  v.  Otoiin  Baui;. 
60  N.  T.  267,  19  Am.  Rep.  192,  to  declarations  made  by  the  i>n>sldent 
of  a  corporation;  St  Lonla,  etc..  By.  Co.  v.  McLelland.  62  Fed.  118, 
27  U.  S.  App.  71,  to  statement  made  by  section  foreman  as  to  canse 
of  an  accident,  made  some  time  subsequent  to  timi'  of  accident,  and 
not  In  the  discbarge  of  any  duty;  Brown  v.  Cranberry  Coal  Co.,  72 
Fed.  101,  25  IT.  S.  App.  678.  holding  a  declaration  by  an  attorney 
In  fact,  that  a  certain  conveyance  made  by  hlui  In  helialC  of  bis 
principal,  conveyed  the  entire  mineral  Interests  in  the  land  de- 
scribed Id  the  deeds,  do  not  estop  bis  principal:  Alabama,  etc..  Ry. 
Co.  T.  Hawk,  72  Ala.  118,  47  Am.  Rep.  405,  and  Devlin  v.  Wnbash. 
etc.,  Ry.  Co.,  87  Mo.  549,  both  holding  declaration <<  to  fnll  within 
principle  of  res  geatee.  must  be  so  nearly  coincident  in  point  of  time 
with  main  Issue  as  to  grow  out  of  that  fact,  to  eiplnin  and  elnolilate 
It:  Beaaley  v.  San  Jose  Fruit- Pack  lug  Co.,  92  Cal.  302.  28  Pac.  486, 
where  declarations  of  a  foreman,  made  subsequent  to  an  accident 
In  which  a  servant  was  Injured,  through  carelpRMiess  of  a  fellow 
servant,  relating  to  knowledge  on  part  of  principal  of  charaeter  of 
necllKcnt  servant,  was  held  InadmlnBlble;  First  Nat.  Bank  v.  North. 
6  Dak.  Ter.  141.  41  N.  W,  737,  and  the  rank  of  tbe  nRent  eannotaf- 
fect  the  rule:  Dietrich  v.  Baltimore,  etc..  Ry.  Co..  T<fi  Md.  356,  where 
rule  was  applied  to  declarations  made  by  car  driver,  as  to  caune  of 
an  accident;  to  same  effect  are  Bundles  v.  Fay.  ^l  Mich.  142.  and 
Ryan  v,  Gilmer,  2  Mont,  520,  521,  25  Am.  Rep.  740.  747.  when'  in 
simitar  cases  tbe  holding  was  tbe  same;  Meyer  v.  Virginia,  etc.,  Ry. 
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Oa,  16  NeT.  351,  where  dedaratioiui  of  an  agent  in  charge  of  a  ware- 
bouse,  at  time  goods  of  plaintiff  stored  therein,  were  destroyed  by 
fire,  as  to  cause  of  Are,  were  held  inadmissible;  Nebonne  y.  Con- 
cord Ry.  Co.,  67  N.  H.  582,  38  AtL  17,  where  declarations  by  con- 
ductor as  to  cause  of  accident,  made  two  months  after  accident  oc- 
curred, were  held  inadmissible  in  action  against  company,  growing 
out  of  accident;  American  Steamship  Co.  v.  Landreth,  102  Pa.  St. 
136,  48  Am.  Rep.  198,  a  case  very  similar  in  facts  to  principal  case; 
Short  V.  Elevator  Co.,  1  N.  Dak.  163,  45  N.  W.  707,  and  La  Rue  v. 
Elevator  Co.,  3  S.  Dak.  643,  54  N.  W.  808,  where  statements  of 
agent  of  elevator  company  in  regard  to  wheat  previously  purchased 
by  him,  were  held,  under  circumstances,  not  binding  on  his  princi- 
pals; Randall  v.  Telegraph  Co.,  54  Wis.  144,  41  Am.  Rep.  19,  11  N. 
W.  421,  reaffirms  rule  in  case  of  admissions  made  by  agent  of  tele- 
graph company;  Hannan  v.  Greenfield,  —  Or.  — ,  58  Pac.  890,  hold- 
ing until  agency  has*  been  established,  acts  and  declarations  of 
agent  are  inadmissible  against  pf  Incipal.  Cited,  arguendo,  in  United 
States  V.  Lot  of  Jewelry,  13  Blatchf.  63,  F.  C.  15,626,  the  declara- 
tions of  an  agent,  to  be  evidence,  must  constitute  a  part  of  the  res 
ge8t«.  Approved,  arguendo,  in  In  re  Beardsley,  37  Kan.  668,  16  Pac. 
154,  and  County  Commissioners  v.  Gantt,  78  Md.  293,  29  Atl.  611. 
See  monographic  notes,  53  Am.  Dec.  776,  93  Am.  Dec.  478,  58  Am. 
Rep.  565.  where  authorities  are  reviewed. 

Distinguished  in  Richelieu  Co.  v.  Boston  Ins.  Co.,  26  Fed.  600, 
holding  that  statements  made  by  a  master  at  time  a  protfRt  war 
drawn  by  a  notary,  as  to  matters  therein,  are  admissible  as  part 
of  the  res  gestae;  The  S.  S.  Wllhelm.  59  Fed.  173.  16  U.  S.  App.  .356, 
where  testimony  of  a  disinterested  witness  as  to  declarations  made 
by  master  of  wrecked  vessel,  day  after  accident  occnrred.  as  to 
cause  of  wreck,  was  admitted;  Pierce  v.  Van  Dusen,  78  Fed.  706, 
47  U.  S.  App.  3.39,  and  O'Connor  v.  Chicago,  etc.,  Ry.  Co.,  27  Minn. 
160,  6  N.  W.  482,  where  statements  of  the  conductor  of  a  train,  mado 
almost  Immediately  after  an  accident  occurred  and  pertaining  to  the 
cause  thereof,  were  held  admissible  in  action  against  company,  by 
one  Injured  by  accident. 

Appeal  and  error. —  One  complaining  of  rejection  of  evidence 
mnst  show,  by  bill  of  exceptions,  that  its  admission  might  have 
changed  the  result,  p.  542. 

Cited  and  relied  on  in  Railroad  Co.  v.  Smith,  21  Wall.  262,  22  L. 
514,  holding  to  render  an  exception  available,  It  must  affirmatively 
appear  that  the  ruling  excepted  to  affected  or  might  have  affected 
the  decision;  to  same  effect  are,  Thompson  v.  Bank,  111  U.  S.  530, 
28  L.  510,  4  S.  Ct.  602,  and  Shauer  v.  Alterton,  151  TJ.  S.  616,  617, 
38  L.  289,  14  S.  Ct.  444,  the  latter  holding  that  an  assignment  of 
error,  based  upon  the  exclusion  of  an  answer  to  a  particular  ques- 
tion in  a  deposition  of  a  witness,  would  be  disregarded,  unless  the 
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record  sets  fortb  the  answer  or  Ita  full  aubstan^^^:  I.aild  v.  Mo.  Coal 
Co.,  66  Fed.  882,  32  U.  8.  App.  93. 

DlBtlngulBhed  In  BnckBtaff  v.  Ru»<sell.  151  U.  S.  636.  38  L.  296.  U 
S.  Ct  451,  boldlng  trhece  witoeas  testifies  In  person,  and  gnestlon 
propounded  to  him  Is  proper  In  form  and  so  framed  as  to  clearly 
admit  of  BD  answer  favorable  to  claim  of  party  producing  bim.  the 
ae^lf^mest  of  error  need  not  state  tbe  substance  of  the  evidenee 
rejected. 

20  Wall.  543-045,  22  L.  422,  EXPRESS  CO.  t.  WARE. 

Appeal  and  error. —  Supreme  Court  will  not  exaiuine  evidence  to 
aseertJiia  whether  a  jury  was  JuBtlfled  In  finding  aa  It  did,  upon  is- 
sues of  fact,  p.  545. 

Reaffirmed  la  New  Tork,  etc.,  Ry.  Co.  v.  Estill,  U7  U.  S.  617,  37 
L.  305,  13  S.  Ct.  454.  and  Newcomb  t.  White.  5  N.  Mex.  J3S.  23  Pac. 
672,  wbere  it  was  held,  finding  of  ^cta  by  court  1ms  sniiie  ettect  a? 
verdict  by  jury. 

Limitation  of  actions. —  If,  In  ca^e  of  forelgii  coriioi'atlon,  ser- 
vice may  be  made  on  an  agent  In  State,  agenfu  aliseuce  from  State 
prevents  Statute  from  running,  p.  645. 

Cited  and  principle  applied  in  McCal>e  v.  Illinois  Cent.  Ry.  Co.. 
4  McCrary,  498,  13  Fed.  831,  bolding  where  foreign  corpuration  can 
sue  and  be  sued  In  State  within  which  it  comets  oil  buHlnesa,  it  will 
not  b%  considered  a  non-resident;  Huss  v.  Centnil  Co..  G6  Ala.  470. 
Turcott  V.  Railroad,  101  Tenn.  100.  70  Am.  St  Hep.  GCA.  45  S.  W. 
1069,  40  L.  R.  A.  769,  and  Wall  v.  Chicago,  etc..  R.v.  Co..  61)  Iokh. 
501,  29  N.  W.  428,  all  holding,  where  foreign  corpurntion  lins  ageoi 
within  State,  upon  whom  process  may  be  served,  it  mny  plead  £t;it- 
ute  of  llmltatlona  In  like  manner  as  domestic  corporations.  See 
note,  62  Am.  Dec.  257. 

20  Wall.  546-559,  22  L.  403,  AMBLER  v.  WHirri.E. 

FartneirBMp. — Contract  for  dissolution  of  partntTsiilp.  containing 
mutual  release,  is  not  binding  until  signed  by  liotli  pmtners.  even 
though  the  signing  partner  accepted  and  carried  nn-ay  on  unsigne<l 
copy,  p.  556. 

Cited  and  applied  in  Hennessy  v.  Bond,  77  Fed.  404,  48  U.  S.  App- 
Gl,  In  holding  plaintiffs  could  not  recover  on  a  certain  agreement 
delivered  to  defendant,  but  never  signed  by  him:  Spinney  v.  Down- 
ing, 108  Cal.  668,  41  Pac.  798,  holding  contract  coiii:LiLilii;;  reciprocal 
stipulations  and  covenants  upon  part  of  each  piirty  tlierelo,  must 
be  Signed  by  both  to  be  binding  on  either. 

Partnership. —  Bad  character,  drunkenness  and  dishonesty  on 
part  of  one  partner  may  be  ground  (or  dissolution,  if  iu>t  kuoivo  ai 
formation  of  partnership,  p,  557. 

See  note,  98  Am.  Dec.  262,  263. 
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Fartnanhlp. —  Bad  character,  drunkenness,  and  dishonesty  do 
not  authorize  one  partner,  of  his  own  motion,  to  treat  partner- 
ship as  ended  and  to  take  to  himself  all  benefits  of  their  joint 
labor,  p.  557. 

Cited,  arguendo,  in  Karrlck  y.  Hannaman,  168  U.  S.  337,  42  L. 
490,  18  8.  Gt  139,  holding,  where  partner  ha&  dissolved  partner- 
ship of  his  own  motion,  he  Is  liable  to  account  to  his  co-partner  for 
all  profits  subsequently  acquired.  See  note,  69  Am.  St.  Rep.  421, 
430. 

Partnership. —  Where  member  of  partnership,  with  aid  of  another 
party,  has  obt:iliied  patent,  which  should  belong  to  firm,  a  court 
of  equity  will  decree  that  he  holds  as  trustee  for  partnership,  p. 
559. 

Cited  and  relied  on  In  Pearce  v.  Ham,  113  U.  S.  593,  28  L.  1070, 
5  S.  Ct  680,  and  Miller  ▼.  O'Boyle,  89  Fed.  143,  both  holding  one  part- 
ner could  not,  without  consent  of  his  co-partner,  exclude  latter  from 
benefits  of  a  contract  In  which  they  were  equally  concerned;  Am- 
bler V.  Choteau,  107  U.  S.  587,  591.  27  L.  323,  324.  1  S.  Ct  557. 
560,  affirming  1  Fed.  Cas.  590,  a  case  growing  out  of  same  cause  of 
action. 

Distinguished  In  Kennedy  y.  Hazel  ton,  128  U.  S.  673,  32  L.  578, 
9  S.  Ct  208,  where  It  was  held  party  who  had  agreed  to  assign 
all  patents  he  might  obtain  for  certain  improvements,  could  not 
be  compelled  to  assign  a  patent  which  he  had  caused  to  be  procured 
by  a  third  person  and  assigned  to  him. 

Miscellaneous. —  Mlscited  in  Roman  y.  Mall,  42  Md.  558. 

20  WaU.  560-571,  22  L.  423,  INSURANCE  CO.  y.  COLT. 

Insurance. —  Corporate  charter  provision  that  every  contract  or 
agreement  for  insurance  shall  be  in  writing  and  signed  by  officers 
of  corporation,  with  corporation  seal  afllxed,  held,  to  apply  only 
to  policies,  and  not  to  initial  or  preliminary  arrangements,  p.  567. 

Reaffirmed  in  Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  447,  16  Atl. 
ill,  1  L.  R.  A.  550,  where  similar  charter  was  construed;  arguendo, 
in  Westchester  Ins.  Co.  v.  Earle,  33  Mich.  150,  152. 

Insurance. —  A  contract  to  insure,  as  distinguished  from  a  con- 
tract of  insurance,  need  not  be  in  writing  to  be  valid,  p.  568. 

Cited  and  applied  in  Eames  v.  Insurance  Co.,  94  U.  S.  627,  24 
li.  300,  and  Preferred  Ins.  Co.  v.  Stone,  —  Kan.  — ,  58  Pac.  988, 
where  certain  coiTespondence  was  held  to  create  a  valid  contract 
on  part  of  company  to  issue  a  policy  of  insurance,  and  company 
was  held  liable  in  amount  agreed  on,  although  policy  had  not  been 
issued  at  time  of  loss;  Home  Ins.  Co.  v.  Adler.  71  Ala.  524,  and 
Stockton  V.  Insurance  Co.,  33  La.  Ann.  580,  where  it  was  held 
a  valid  contract  of  Insurance  may  be  made  by  parol;  Sanford  v. 
Insurance  Co.,  —  Mass.  — ,  54  N.  E.  884,  holding  a  preliminary  con- 


20  Wall.  560-571  Notes  on  V.  8.  ReportB.  348 

tract  for  ioBuraace,  ■which  may  be  performed  within  n  venr.  Is  noi 
wltblD  the  statute  of  frauds;  Croft  v.  iDsurancp  Co.,  40  W.  Vn.  r.i2. 

52  Am.  St.  Kep.  903,  21  S.  E.  855,  holding  an  oml  executory  contrnct 
for  fire  Insurance,  Talld;  Crawford  v.  loBurance  Co..  125  Cal.  (ill.  5S 
roe.  178,  reaffirms  rule:  arguendo.  In  Sproul  v.  Western  Aas«r.  Cn.. 

53  Or.  101,  54  Pac.  181,  aad  Laclede  Co.  v.  Hartford  Ina.  C^l..  HO 
I'-ed.  359,  363,  J9  U.  S.  App.  510,  agent  may  ninke  an  ancillary 
agreement;  Emery  v.  Boston,  etc.,  Ins.  Co..  138  Mass.  412.  Citetl 
In  Mich.  Pipe  Co.  v.  Insurance  Co.,  »2  Mich.  491.  52  N.  W.  1073. 
20  L.  R.  A.  289,  and  n.,  without  spectal  appllcntloo.  See  note.  19 
Am.  Rep.  300. 

InMirasee. —  Agents  arc,  by  general  usage,  authorized  to  allow 
credlt  for  premtnm,  p.  568. 

Cited  and  applle<1  In  Frankle  v.  Insurance  Co..  !1  Fed.  Cas.  70S, 
where  company  was  held  bound  on  policy  dellriTed  to  insured  bj- 
Its  agent,  without  payment  of  premium,  nlthougli  iH'llfJ"  pontnlned 
clause  that  company  would  not  be  bound  unless  premlimi  had  been 
paid;  Jones  t.  Insurance  Co.,  13  Fed.  Cas.  939,  and  American  Etn- 
ployerH'  Ins.  Co.  v.  Pordyee.  62  Ark.  570.  54  Am.  St.  Rep.  307,  3ii 
S.  W.  1053.  both  holding  general  agent  of  lnsnran''e  company  may 
waive  the  condition  of  policy  for  a  cash  premium:  Home  Ins.  Co. 
V.  Oilman.  112  Ind.  14,  13  N.  E.  121,  and  Cntt  v.  Insurance  Co..  40 
W.  Va.  517,  52  Am.  St.  Rep.  907,  21  8.  E.  85«.  rramrm  rule;  PhceniT 
Ins.  Co.  T.  Meier,  28  Neb.  132,  44  N.  W.  99,  where  agent  Issups 
imllcy  and  agrees  to  deduct  premium  from  money  In  his  possession 
belonging  to  assured,  such  an  agreement  la  a  receipt  of  premium 
and  company  Is  bound  thereby.  Referred  to.  arguendo.  In  Insursnr? 
Co.  V.  Munger,  49  Kan.  196,  33  Am.  St.  Rep.  35(8.  30  Pac.  123.  and 
Herman  Ins.  Co.  t.  Amebaugh,  —  Kan.  App.  — ,  55  Pac.  483.  as 
bearing  on  subject  of  general  powers  of  Insurance  agents.  Cited 
In  Mereeran  v.  Insurance  Co..  66  N,  T.  278,  where  It  was  held,  fact 
that  pei'son  was  authorized  t)y  foreign  Insurance  company  to  solicit 
and  take  applications  for  Insurance,  to  Issue  and  dPlIrer  policies 
and  receive  premiums  and  give  receipts  therefor,  does  not  con- 
stitute him  a  general  agent,  with  power  to  waive  conditions  In 
policy  as  to  payment  of  premiums.     See  note,  42  Am.  Rep.  fl22. 

Inaurance. —  Where  agent,  after  making  preliminary  contract  of 
Insurance.  Is  authorized  by  company  to  fill  up  Mauk  policy,  duly 
attested  by  company's  officers,  company  Is  bound  from  time  agent 
might  have  done  so,  and  bis  negligence  will  not  release  company 
In  case  of  loss.  p.  609. 

Cited  and  applied  In  Tennant  v.  Insurance  Co.,  31  Fed.  324, 
where  the  filling  out  and  signing  of  a  receipt  for  the  renewal  of  a 
policy  by  the  agent  was  held  binding  on  company;  Weeks  v.  In- 
surance Co.,  20  Fed.  Cas.  .582.  holding  the  authority  given  agents 
to  fill  up  and  deliver  blank  policies,  includes  the  Huthorlty  to  make 
a  preliminary  contract  to  do  so.     See  note.  65  Am.  Dec.  571. 
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Ixuurazice. —  In  cases  where  application  Is  made,  and  terms 
agreed  on,  bnt  policy  Is  not  issued  until  after  goods  are  destroyed* 
if  policy  be  so  framed  as  to  make  risk  take  effect  from  date  of 
application,  recovery  may  be  had  thereon,  p.  570. 

ated  In  Western  Ins.  Co.  v.  Richardson,  40  Neb.  8,  58  N.  W.  599. 
as  authority  for  doctrine  that  an  act  done  at  one  time  may  take 
effect  as  of  a  prior  date  by  relation  back. 

Distinguished  In  Home  Ins.  Co.  v.  Adler,  71  Ala.  527,  holding, 
where  policy  was  not  made  to  take  effect  at  any  time  prior  to  its 
issue,  there  can  be  no  recovery  on  proof  of  an  anterior  parol  agree- 
ment variant  from  terms  of  policy;  Crawford  v.  Insurance  Co.,  125 
Cal.  611,  58  Pac.  178,  where  there  was  no  evidence  of  a  prior  agree- 
ment binding  on  parties,  the  Issue  of  policy  after  goods  have  been 
destroyed  gives  no  effect  to  the  instrument 

Miscellaneous. —  Cited  in  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13 
Blatchf.  158,  F.  C.  8,949,  not  in  point 

20  Wall.  571-675,  22  L.  387.  GILLETTE  v.  BULLARD. 

Appeal  and  error. —  If  appeal  is  not  perfected  and  prosecuted,  its 
effect  aa  a  supersedeas  ceases,  p.  574. 

See  note,  38  Am.  St  Rep.  719. 

Appeal  and  error. —  Affirmance  of  judgment  of  lower  court  fixes 
Uahillty  of  sureties  on  bond  on  appeal,  p.  575. 

Cited  to  this  effect  in  Babbitt  v.  Finn,  101  U.  S.  15,  25  L.  822. 

20  Wan.  575-577,  22  L.  451,  LONGSTRETH  v.  PENNOCK. 

Landlord  and  tenant. —  Under  Pennsylvania  statute,  if  property 
liable  to  distraint  Is  seized  and  sold  on  execution,  the  rent  uot 
exceeding  one  year,  must  be  first  paid;  provisions  of  this  statute 
apply  to  seizures  by  assignees  in  bankruptcy,  p.  577. 

Cited  and  principle  applied  in  Austin  v.  O'Reilly,  2  Woods,  672,  ' 
F.  C.  665,  where  a  landlord,  in  bankruptcy  proceedings,  was  held 
to  have  a  priority  over  other  general  creditors;  Malcomson  v. 
Wappoo  Mills,  85  Fed.  910,  where  there  was  a  similar  holding,  un- 
der similar  South  Carolina  statute;  In  re  Robinson,  20  Fed.  Cas. 
1)85,  holding  landlord  Is  not  entitled  to  priority  over  other  creditors' 
of  tenant  in  absence  of  statute  to  that  effect;  Ex  parte  Barnes, 
S4  Ala.  543,  4  So.  770,  without  special  application. 

Distinguished  in  Gaither  v.  Stockbridge,  67  Md.  228,  9  Atl.  635, 
where  rent  fell  due  subsequent  to  time  tenant's  goods  passed  from 
his  control. 

20  Wall.  577-683,  22  L.  417,  CANNON  v.  NEW  ORLEANS. 

Ckmuneroe. —  New  Orleans  ordinance,  requiring  all  steamboats 
landing  or  mooring  at  port  of  New  Orleans,  to  pay  a  certain  sum, 
measured  by  tonnage  of  vessel,  Is  a  tonnage  tax,  and  void,  p.  581. 
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Cited  and  reUed  on  In  Intnan  S.  8.  Co.  v.  Tinker,  f)4  f.  S.  244.  24 
L.  122,  where  a  almllar  statute  of  the  Stato  of  New  York  was  held' 
Told;  Northwestern,  etc.,  Packet  Co.  v,  St,  Paul,  3  Dill.  455,  F.  C. 
10,34(j,  where  same  conatructlon  was  placed  on  a  like  ordinance 
of  the  city  of  St  Paul;  The  Llzile  B.,  30  Fed.  878.  Slireveport  t. 
Coast  Line,  87  La.  Ann.  6«C,  66  Am.  Rep.  608,  and  Cape  Glrai-deau 
V.  Campbell,  26  Mo.  App.  16,  all  holding  a  city  cannot  exact  wharf- 
age from  a  vessel  which  makes  fast  at  a  place  on  bauk  where  no 
facilities  are  fniTilshed  for  securing  vessel  or  landing  t:oi>ils;  Booth 
T.  Lloyd,  33  Fed.  598,  holding  a  Maryland  statute,  InipDMing  a  ton- 
nage tai  Iiy  way  of  license  fee  on  vessels  ennaired  lu  oyster  trade. 
Is  Invalid;  People  v.  Pacific  Mills  Co.,  60  Cal.  327,  holding,  to  Im- 
pose wharfage  in  advance  of  conatrucdoii  of  wliarvcs.  Is  Illegal: 
Webb  V.  Dunn,  18  Fla.  726,  where  B'lorlda  etaiiite.  Imposing  port 
fees  on  every  vesBel  entering  port  of  Pensacolu.  was  held  void: 
also  Board  v.  Fasbley,  19  S.  C.  320,  331,  whiiie  there  was  a  like 
boldlug  In  construction  of  similar  statute;  St.  Louis  v.  Schulen- 
burg  Co.,  13  Mo.  App.  66,  holding  a  city  cannot  collect  wharfage 
for  goods  landed  beyond  its  wharf.  In  time  of  hlgU  water.  Cited, 
arguendo,  In  Telegraph  Co.  v.  Texas,  105  U.  S.  405.  20  L.  106S, 
■8  antborlty  for  holding  taxes  on  vessels  aci'oriliug  to  measure- 
ment, without  reference  to  value,  are  taxex  on  tonnage:  Wiggins 
Ferry  Co.  v.  Bast  SL  I.,oul8,  107  U.  S.  376.  27  r..  423,  2  S.  Ct.  2«6, 
Transportation  Co.  v.  Parkersburg,  107  U.  8,  098.  27  L.  587.  2  S,  Ct- 
738,  and  Huse  v.  Glover,  110  U.  S.  550.  30  I..  4U1,  7  S.  Ct.  317.  In 
discussion  as  to  what  constitutes  a  "duty  of  touoage."  Approved, 
arguendo,  in  Packet  Co.  v.  Keokuk,  96  TJ.  8.  StI.  24  I..  380,  dissant- 
Ing  opinion  In  Transportation  Co.  v.  ParkersUnrg.  107  V.  S.  708.  27 
L.  591,  and  Ferrari  v.  Board,  24  Fla.  413,  5  So.  4.  and  dlsseutiug  opin- 
ion In  Commonwealth  v.  Ferry  Co.,  98  Pa.  St.  125,  the  majority  hold- 
ing a  foreign  ferry  corporation,  doing  business  nithln  State,  liable 
for  taxes,  under  statute  imposing  tax  on  foreign  corporation-; 
transacting  business  within  State.  See  note,  27  Am.  SL  Itep.  5.'ii'. 
667. 

Distinguished  In  Packet  Co.  v.  Keokuk,  95  D.  8.  SO,  24  L.  3S1. 
Leathers  v,  Aiken,  9  Fed.  6S1,  and  Packet  Co.  v.  St  I^uis,  100 
U.  S.  428,  25  L.  090,  where  it  was  held  within  power  of  munici- 
pality to  Impose  wharfage  dues  proportioned  on  tonnage  of  vob- 
sel;  Transportation  Co.  v.  Wheeling.  09  U.  S.  2S4.  25  L.  415,  where 
State  statute,  taxing  steamboats  engaged  in  interstate  commerce, 
as  personal  property  In  city  where  company  ownlnp  them  bas  Its 
principal  oftlce,  was  beld  valid. 

Wharves. —  Beasonable  compensation  may  lie  i.vaLicd  for  use  of 
wharves  erected  by  private  enterprise,  p.  B82. 

BeafHrmed  In  The  Dora  Matthews.  31  Fed.  blO.  The  Wm.  H. 
Brinsfield,  39  Fed.  216,  and  De  Bary  Bayn,  etc.,  Line  v.  Jackson- 
ville, etc,  By.  Co.,  40  Fed.  394;  also  People  v.  Boberte,  92  Cal.. 
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864,  28  Pac  601,  and  such  a  charge  Is  not  a  duty  on  tonnage,  within 
meaning  of  section  10,  article  I,  of  the  Federal  Constitution;  In- 
dian Steamboat  Co.  v.  East  Coast  Co.,  28  Fla.  433,  29  Am.  St.  Rep. 
272,  10  So.  492,  but  the  owners  of  such  wharves  have  no  right  to 
entirely  exclude  the  public  from  the  use  thereof;  Famum  v.  John- 
son, 62  Wis.  625,  22  N.  W.  754,  holding  village  board  has  power  to 
grant  franchise  to  collect  wharfage  for  use  of  pier.  Cited,  argu- 
endo. In  Construction,  etc.,  Co.  y.  Railroad  Co.,  49  La.  Ann.  548,. 
21  So.  898,  37  L.  R.  A.  667,  without  special  application. 

Distinguished  in  EUerman  y.  Railroad  Co.,  34  La.  Ann.  703,  hold- 
ing neither  the  city  of  New  Orleans  nor  its  lessee  has  right  to  col- 
lect wharfage  from  docks  not  owned  by  itself. 

Wharves. —  State  may  regulate  charge  which  shall  be  demanded 
for  right  to  land  at  a  wharf  owned  by  an  individual,  or  by  a  munic- 
ipal or  other  corporation,  p.  582. 

Cited  and  applied  in  Packet  Co.  v.  Keokuk,  95  U.  S.  85,  24  L.  380 
(reaffirming  S.  C,  45  Iowa,  207,  208,  209,  210,  212,  214),  and  Packet 
Co.  y.  Catlettsburg,  105  U.  8.  562,  26  L.  1170,  where  It  was  held 
a  municipality  might  charge  and  collect  from  steamboats  landing 
at  wharves  constructed  by  it,  wharfage  proportioned  to  their  ton- 
nage; to  the  same  effect  is  Transportation  Co.  v.  Parkersburg,  107 
U.  S.  697.  27  L.  587,  2  S.  Ct  737,  holding  further,  a  suit  for  relief 
against  exorbitant  wharfage  cannot  be  maintained  in  the  Circuit 
Court;  Johnson  v.  Chicago  Elevator  Co.,  119  U.  S.  400,  30  L.  451, 
7  S.  Ct  259,  where  a  State  statute,  giving  a  lien  on  vessels  for  cer- 
tain causes,  was  held  valid ;  Morgan  S.  S.  Co.  v.  Louisiana  Board, 
etc.,  118  U.  S.  462,  463,  30  L.  241,  6  S.  Ct  1118,  affirming  S.  C,  36 
La.  Ann.  670,  where  State  statute,  imposing  fees  on  vessels  for  ser- 
Tices  rendered  under  quarantine  laws,  was  held  valid.  Cited,  ar- 
guendo, in  Railroad  Co.  v.  Ellerman,  105  U.  S.  172,  26  L.  1017,  as  to 
the  ground  of  the  right  of  a  city  to  collect  wharfage;  Covington 
Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  966,  14  S.  Ct  1089, 
as  an  example  of  case  where  jurisdiction  of  States  and  Federal 
government  is  concurrent;  The  Geneva,  16  Fed.  876,  and  Mayor 
T.  Steamer  Mary  Lewis,  32  La.  Ann.  1294,  both  holding  municipal- 
ity, claiming  right  to  exact  wharfage  for  use  of  public  wharf,  must 
show  plain  legislative  grant  of  franchise;  Silver  v.  Tobin,  28  Fed. 
547,  where  remedy,  in  case  charges  are  excessive,  is  pointed  out. 

Distinguished  in  Mount  Hope  Cemetery  v.  Boston,  158  Mass.  512, 
35  Am.  St  Rep.  518,  33  N.  B.  695,  holding  State  power  over  munici- 
pal property  does  not  extend  so  far  as  to  enable  the  legislature  to 
require  a  transfer,  without  compensation,  to  a  private  person  or 
corporation. 

20  WaU.  583-590.  22  L.  427,  CLARK  v.  IOWA  CITY. 

Sonds. —  Interest  coupons,  when  severed  from  bonds,  are  nego- 
tiable and  pass  by  delivery,  p.  589. 
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Cited  and  principle  followed -In  Hartmnn  v.  Greenliow,  102  U 
S.  681,  26  L.  276,  in  boldlng  leglelatlon  loosening  the  value  ol 
coupons  to  State  bonde,  does  not  affect  coupons  separated  fron 
bonds;  Walnut  v.  Wade,  103  U.  8.  696,  26  L.  530,  and  New  York 
etc.,  By.  Co.  v.  PennBylTanla.  1B3  U.  S.  r>45.  38  L.  852,  14  S.  Ct 
958,  reaffirm  the  rule;  Miller  v.  Berlin.  13  BliUclif.  250,  F.  C.  0..162 
and  Trustees,  etc.  v.  Lewis,  34  Fla.  428,  43  Am.  St.  Bep,  212,  li 
So.  326,  26  Ij.  E.  a.  740,  both  holding  severea  cofipona  posBesi 
all  the  attributes  of  commercial  paper;  also  to  samp  effpct  ti 
Evertson  t.  Bank,  66  N.  Y,  18,  23  Am.  Kep,  11;  arKuenilo,  in  Chesa 
peake,  etc..  Canal  Co,  v.  Blair,  45  Md.  110.  Cited  IncldentaUy  It 
Brooke  v.  Strutbers,  110  Mich.  573.  68  N.  W.  275,  35  L.  B.  A.  542 
and  n.  See  note,  14  Am.  Dee.  425.  See  monographic  note,  64  Am 
Dec.  430.  432;  also  note,  23  Am.  Bep.  16,  17. 

Bonda. —  Interest  coupons,  wben  severed  from  bonds,  become  in 
dependent  claims,  and  do  not  lose  their  valiilily.  <r  for  any  caust 
the  bonds  are  cancelled  or  paid  before  maturity,  p.  5S9. 

Approved  In  Stewart  v.  Lansing,  J04  O.  S.  510,  2(J  L.  868,  bu 
boldlng  burden  is  on  holder  of  coupons  to  slmw  that  lie  Is  a  bom 
fide  purchaser  for  value.    See  note,  14  Am.  I)ec.  426. 

DUtingutshed  In  Bailey  t.  Buchanan  County,  115  N.  Y.  301.  Z 
N.  E.  156,  6  L.  B.  A.  5G4,  and  n.,  and  Lane  v.  Ballroad  Co.,  13  Lea 
549,  trath  holding,  while  coupons  remain  iu  hnmls  of  bolder  oi 
bonds,  the;  remain  mere  Incidents  thereof,  uud  have  no  other  ffTtc 
than  the  stipulation  for  payment  of  Interest  contained  la  bonds. 

Bonda. —  Coupons,  when  severed  from  bonds  to  which  they  wen 
originally  attached,  are  In  legal  effect  equivalent  to  sepnrate  boDd! 
for  tbe  different  Installments  of  Interest,  and  action  may  be  brough 
on  same  wben  they  respectively  fall  due,  p.  589. 

Cited  and  applied  In  United  States  MortRnse  Co.  v.  Sperry,  13> 
U.  S.  341.  34  L.  980,  11  S.  Ct.  3.10  (reversing  S.  C,  20  Feil.  729),  Ne^i 
Eng.  Security  Co.  v.  Vftder.  12  Sawy.  71,  28  Fed.  272,  and  Hnm 
phreys  v.  Morton,  100  III.  602,  In  holding  It  proper  to  allow  Interwi' 
on  matured  coupons;  to  same  effect  Is  Bowmna  v.  Neely,  137  III 
447,  27  N.  B.  759.  bnt  holding  this  practice  no  cscpption  to  genpra 
rule  that  interest  will  not  be  allowed  on  Interest;  Conger  v.  Ne« 
Orleans,  32  La.  Ann.  1255.  boldlng  the  pnymt'nt  of  a  coupon,  ser 
ered  from  Its  bond,  is  no  acknowledgment  of  tlip  dclit  rpprcsentw 
by  the  bond.  Approved,  arguendo.  In  Ani.v  v,  Udlnujiie.  98  tl.  S 
473.  Z)  I..  230.  Dexter  v.  riillUps.  121  Mas.*.  ISa,  Si  Am.  Hep.  2<i6 
rennsylvnnia  B.  Co.  v.  Allegheny  B.  Co.,  48  Fed.  142.  nud  Gran 
ntsB  V.  Cherokee  Township.  47  Fed.  430,  without  special  appltca 
Oon.  Cited,  arguendo,  in  Sanborn  v.  Clougli,  fH  N.  H.  320.  10  Atl 
i«(l.  whei-e  II  was  held  that  under  a  bequest  of  bonds,  nnattaclif! 
coupons,  belonging  thereto,  passed  with  the  bonds.  See  monographit 
note,  84  Am.  Dec.  44L 
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Limitation  of  actions. —  Iowa  statute  of  llmitatloos  begins  to 
run  against  interest  coupons,  severed  from  bonds  to  which  they 
belong,  from  time  they  mature,  p.  590. 

Olted  and  relied  on  in  Amy  y.  Dubuque,  08  XT.  S.  474,  475,  470, 
25  L.  230,  231,  and  Koshlsonong  y.  Burton,  104  U.  S.  669,  26  L.  887, 
affirming  S.  C,  4  Fed.  874,  both  holding  same  rule  applies,  although 
coupons  remain  attached  to  bond  representing  principal  debt;  Nash 
▼.  £1  Dorado  Ck>unty,  11  Sawy.  89,  24  Fed.  255,  reaffirms  the  rule 
In  construing  California  statute;  Huey  y.  Macon  Oounty,  35  Fed. 
482,  and  Griffin  y.  Macon  County,  86  Fed.  887,  2  L.  R.  A.  355,  and 
n.,  the  time  haying  elapsed  after  maturity  of  coupons  which  would 
bar  right  to  recover  on  bonds  after  maturity,  the  right  to  recover 
on  coupons  la  barred.  Cited  in  Kershaw  y.  Hancock,  18  Blatchf. 
384,  10  Fed.  542,  and  Broadfoot  v.  Fayetteville,  124  N.  C.  493,  70 
Am.  St  Rep.  619,  32  S.  B.  808,  as  authority  for  holding  the  statute 
of  limitations  applicable  to  sealed  instruments  is  applicable  to  un- 
sealed coupons;  Goodwin  v.  Bath,  77  Me.  464,  1  Atl.  245,  and  Mc- 
aelland  y.  Norfolk  R.  R.  Co.,  110  N.  Y.  477,  6  Am.  St.  Rep.  402,  18 
N.  E.  241,  1  L.  R.  A.  302,  and  n.,  in  holding  a  coupon  an  incident 
of  the  bond  to  which  it  belongs,  and  not  an  independent  under- 
taking.   See  notes,  64  Am.  Dec.  445,  and  8  Am.  St  Rep.  206. 

Miscellaneous. —  Erroneously  cited  in  Toothacker  y.  Boulder,  13 
Oola  225,  22  Pac.  470,  May  v.  School  District  22  Neb.  206,  3  Am. 
St  Rep.  267,  34  N.  W.  377,  and  State  y.  School  District  30  Neb. 
526,  27  Am.  St  Rep.  424,  46  N.  W.  614. 

a)  Wall.  590-^2,  22  L.  429,  MURDOCK  y.  CITY  OF  MEMPHIS. 

Statutes. —  In  passing  the  act  of  1874,  revising  the  laws  of  the 
United  States,  it  was  Intent  of  Congress  that  no  change  in  existing 
law  should  be  made,  p.  617. 

Cited  and  relied  upon  in  In  re  Dana,  68  Fed.  899,  holding  act  or 
1874  did  not  extend  the  class  of  offenses  referred  to  in  section  33 
of  the  judidar^'  act;  arguendo,  to  this  effect,  in  Thommasen  v. 
Whltwell,  21  Blatchf.  63,  12  Fed.  903,  and  in  The  Schooner  L.  W. 
Baton,  9  Ben.  302,  F.  C.  8,612. 

Statutes. —  Where  Congress  passes  two  acts  on  same  subject  and 
the  new  law  embraces  all  that  was  intended  to  be  preserved  of  the 
old,  it  win  be  construed  to  operate  as  a  repeal  of  the  earlier  act 
p.  617. 

Reaffirmed  in  Pana  v.  Bowler,  107  U.  S.  538,  27  L.  428,  2  S.  Ct 
712,  In  construing  a  State  statute;  United  States  v.  Auffmordt  122 
U.  S.  209,  30  L.  1185,  7  S.  Ct  1186  (affirming  S.  C,  19  Fed.  897),  and 
United  States  v.  Cheeseman,  3  Sawy.  429,  F.  C.  14,790,  in  construing 
Federal  statutes  relating  to  revenue;  District  of  Columbia  v.  Hut- 
ton,  143  U.  S.  27,  36  L.  62,  12  S.  Ct.  372,  holding  act  relating  to 
police  force  of  District  of  Columbia  was  repealed  by  subsequent 
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act  providing  permanent  form  of  governiueut  for  District;  Tbi 
AaranU  and  The  BepnbUc,  29  Fed.  103,  In  determlulug  the  eltec 
of  tbe  act,  adopting  the  Intemadonal  rules  of  navigation  on  rale! 
prevloaelr  exlBtlng;  La  Republiqne  Franchise  r.  Scluiliz.  57  FpiI 
40,  where  later  treatf  vaa  held  to  have  repealed  earlier;  Cit;  oi 
Gladstone  v.  Throop,  71  Fed.  S47,  37  U.  S.  App.  481.  and  Roche  v 
Jersey  City.  40  N.  J.  L.  261,  both  holding,  where  statute  coven 
wbole  ground  occupied  by  earlier  statute.  It  repeals  by  Implicstloi 
the  former,  even  If  there  be  no  repugnauee;  Treadwell  v.  Toll 
Coonty.  S2  Gal.  564.  holding  an  amendment  <if  a  statute  will  op 
erate  aa  though  subject-matter  had  been  Inooiporated  In  statuti 
amended,  as  to  actions  had  after  amendment  <s  made;  Hantey  r 
Sixteen  Horses,  97  Cal.  184.  32  Pac.  11,  Si&tf  v.  CarlHjn  Hill  Co. 
4  Wash.  423,  30  Pac.  728,  Mack  v.  Jastro.  120  Csl.  133.  58  Pac.  3T3 
Strickland  v.  Oeide,  31  Or,  377,  49  Pac.  983.  .vttorney-General  t 
Commissioner.  117  Mich.  481,  76  N.  W.  70,  Peige  v.  Mich.  Cent,  Rj 
Co.,  62  Mich.  8,  28  N.  W.  688,  and  Bamaid  v.  Gall,  43  Ijj.  Ann 
061,  10  So.  9,  all  holding,  where  tt  appears  that  sn  act  was  )ati>nde( 
as  a  Bubstltnte  for  a  former  act  It  operates  as  a  repeal  of  tbi 
former  without  express  words;  State  r.  Elizabeth.  40  N.  J.  L,  2S2 
where  supplement  to  city  charter,  prescribluf;  uew  method  of  levjr 
Ing  assessments,  was  held  to  repeal,  by  implication,  earlier  act  oi 
same  subject;  Collins  t.  State,  8  S.  Dafc.  24,  Bl  N.  W.  T7S,  holding 
where  legislature  appropriates  as  salary  for  a  State  officer,  a  sun 
less  In  amount  than  tt  had  prevlonsly  fixed  as  bis  salary.  It  tbereb; 
signifies  its  intention  to  reduce  the  salary  to  the  amount  appro 
prlated.  Cited,  argoendo.  in  Fussell  v.  Greeg.  113  U.  S.  50a  21 
L.  997,  D  8.  Ct  687,  United  States  t.  Jordan.  2  Low.  543.  F.  C 
15,408,  United  States  t.  Claflln,  14  Blatchf.  r,S.  F.  C.  14.7!»9.  ani 
Opinion  of  Justices,  66  N.  H.  669,  33  AtL  imiT.  See  note,  14  Am 
Dee.  210. 

Distinguished  In  Red  Rock  t.  Henry,  106  U.  S.  601,  27  L.  253. 
8.  Ct  438,  where  dlETerences  between  earlier  and  later  acts  wen 
not  antagonistic. 

Courts. —  Twenty-fifth  section  of  Judiciary  act  of  1T39,  was  re 
pealed  by  second  section  of  act  of  1867,  p.  617. 

Statnt**.— By  omitting,  in  act  of  1867.  clan^^e  in  act  of  1789,  lim 
Iting  Supreme  Court  to  consideration  of  Pedcrni  questions  In  casei 
removed  from  State  court.  Congress  did  not  intend  to  enact  af 
flrmatlvely  tbe  thing  which  that  clanse  prohibited,  p.  819. 

Cited  and  rule  of  construction  applied  in  Curtesy  v.  Tprrilory 
7  N.  Mex.  100,  32  Pac.  608,  19  L.  R.  A.  S57,  In  coustiulng  act  relat 
Ing  to  sale  of  liquors  on  Sunday;  arguendo,  \a  Destreban  v.  Loiila 
iana,  etc.,  Co.,  45  La.  Ann.  926,  40  Am.  8t  Rep.  270.  13  So.  232. 

Courts. —  Act  of  1867.  providing  that  jodgiiii^nts  of  State  court! 
may  be  re-examined  and  reversed  or  affirmed  in  Supreme  Coiiri.  <m 
writ  of  error,  and  that  writ  shall  have  same  cfTect  as  If  Jiidgnieai 
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complained  of  had  been  rendered  in  Federal  court,  does  not  au- 
thorize Supreme  Court  to  examine  other  than  Federal  questions, 
p.  622. 

Approved,  arguendo,  in  Nashville,  etc.,  Ry.  Co.  ▼.  Taylor,  86  Fed. 
175,  and  Nelson  y.  Lowndes  County,  03  Fed.  542,  in  discussing  office 
of  writ  of  error. 

Courts. —  Act  of  1867,  in  making  jurisdiction  of  Supreme  Court,  in 
causes  removed  from  State  courts,  dependent  on  decision  of  certain 
questions  by  court  below,  against  right  set  up  under  Federal  law 
or  authority,  conveys  strongest  implication  that  these  questions 
alone  are  to  be  considered  when  case  is  brought  before  Supreme 
Court  for  revision,  p.  626. 

Cited  in  Railroad  Co.  v.  Maryland,  20  Wall.  645,  22  L.  448,  and 
McI^ughUn  V.  Fowler.  154  U.  S.  663,  26  L.  176,  14  S.  Ct.  1193,  both 
holding,  until  Supreme  Court  has  decided  State  court  decided  er- 
roneously Federal  question  involved,  it  can  go  no  further  into 
examination  of  cause. 

Appeal  and  error. —  Under  act  of  1867,  Supreme  Court,  on  error 
to  State  court,  may  look  into  opinion  of  court  below,  when  prop- 
erly authenticated,  to  ascertain  what  was  decided,  especially  in 
cases  coming  from  Louisiana,  p.  633. 

Cited  and  applied  in  Crossley  v.  New  Orleans,  108  U.  S.  106,  27 
L.  667,  2  8.  Ct  300,  and  Crescent  Stock  Co.  v.  Butchers'  Union,  120 
T7.  S.  146,  30  L.  617,  7  S.  Ct  474,  reaffirming  rule,  as  to  cases 
coming  from  Louisiana;  Gross  v.  Mortgage  Co.,  108  U.  S.  485,  27 
L.  798,  2  S.  Ct  944,  where  opinion  of  Illinois  Supreme  Court  was 
examined  to  ascertain  whether  judgment  involved  the  denial  of 
a  right  asserted  under  Federal  law;  Phil.  Fire  Assn.  v.  New 
Tork,  119  U.  S.  116,  30  L!  346,  7  S.  Ct  111,  applies  rule  to  case 
brought  up  from  New  York;  Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S. 
44,  31  L.  678,  8  S.  Ct  755,  where  cause  came  up  from  Supreme 
Court  of  Kentucky;  Scudder  v.  Comptroller,  176  U.  S.  36,  holding 
Supreme  Court  cannot  take  jurisdiction  of  writ  of  error  from  State 
court  unless  it  appears  some  Federal  question  was  involved  in  de- 
cision of  State  court  Approved,  arguendo,  in  United  States  v. 
Taylor.  147  U.  S.  700,  37  L.  337,  13  S.  Ct  481. 

Modified  in  Moore  v.  Mississippi,  21  Wall.  639,  22  L.  654,  and 
Citizens'  Bank  v.  Board,  98  U.  S.  142.  25  L.  115,  both  holding,  where 
record  shows  on  its  face  a  Federal  question  was  not  necessarily 
Involved,  the  Supreme  Court  will  not  go  outside  of  it  to  ascertain 
whether  one  was  in  fact  decided. 

Appeal  and  error. —  Where  appeal  is  taken  to  Supreme  Court  un- 
der revised  statutes,  section  709,  if  Federal  question  involved  ap- 
pears to  have  been  rightly  decided,  opinion  of  court  below  must 
be  affirmed  without  further  examination,  p.  636. 
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Reafflrmed  In  Myrick  v.  Ttaompeon,  99  U.  S.  207.  25  L.  327,  Bona- 
parte T.  Tax  Court,  104  U,  8.  595,  20  L.  84fl,  Wiggins  Ferry  Co. 
T.  St  Lonls,  107  U.  B.  378,  27  L.  424.  2  8.  Ct.  207,  Allen  v.  McVeigh, 
107  n.  B.  437,  27  L.  574,  2  8.  Ct.  581,  Traer  v.  Clews,  115  U.  S, 
542,  29  L,  471,  0  S.  Ct  161,  Southwestern  Ry.  Co.  v.  Wrlglit.  116 
U.  8.  236.  20  L.  628,  6  8.  Ct  378.  PreSBer  v.  ininols.  IIG  TT.  S.  260, 
29  L,  620,  6  S.  Ct  586,  and  Hannibal,  ete.,  Itj.  Co.  v.  Packet  Co., 
125  U.  8.  278,  31  L.  736,  8  S.  Ct.  881,  In  all  of  which  the  writ  ol 
error  was  dlamlBaed  on  It  appearing  the  Federal  question  wai 
rlchtl?  decided  below. 

Conrta. —  On  error,  from  Snpreme  to  State  court.  It  must  appeal 
that  latter  decided  against  a  right  claimed  or  asserted  b;  plaindD 
In  error,  under  Conetltntion,  treaties,  laws  or  authority  of  UnlteiJ 
States,  p.  636. 

Cited  and  principle  applied  In  Bachmnn  v.  Lawson,  109  U.  S 
664,  27  L.  1068,  3  S.  Ct  482.  and  Dale  Tile  Co.  v.  Hyatt.  125  V.  S 
53,  31  K  686,  8  S.  Ct  759.  where,  It  appearing,  from  argument  nt 
Federal  question  was  Involved,  writ  of  error  wnn  tlisnilcsed;  Chon 
teau  T.  Gibson.  Ill  U.  8.  200,  28  L.  400,  4  S.  Ct  340.  anil  Detroil 
By.  Co.  T.  Guthard,  114  U.  8.  136,  29  L.  llS.  C  8.  Ct.  812.  and  tiiii 
must  appear  afflrmadvely  on  face  of  record;  Adams  County  v.  Bur 
Ungton,  etc..  Ry.  Co.,  112  D.  8.  127,  28  I..  tBO.  5  S.  Ct.  79.  wliert 
record  shows  Judgment  below  rested  on  a  iledslon  of  a  non-Federa' 
question,  the  Supreme  Court  has  no  Jnrls diction  to  review;  Brookf 
▼.  MlBBonri,  124  U.  S.  400,  81  L.  458,  6  S.  Ct.  446.  It  appearing  Ihsl 
the  decision  of  the  alleged  Federal  question  was  not  n«!resaary  tc 
the  Judgment  rendered,  the  Supreme  Court  Is  without  Jurisdiction 
over  cause;  Weatlierby  v.  Bowie,  131  tl.  S.  ccxv  (aijpendli).  25  L 
e07,  reaffirms  rule;  Anderson  v.  Carklne.  135  V.  8.  486,  34  L.  274, 
10  S.  Ct  906,  holding  Supreme  Court  has  JurlHdlctlon  over  enus* 
where  State  court,  in  rendering  Judgment,  necessarily  denied  i 
right  claimed  by  defendant  under  homestead  laws;  Bank  of  Com^ 
merce  v.  Tennessee,  161  U.  S.  144.  40  L.  040.  10  8.  Ct  41KI,  holding 
Snpreme  Court  has  not  Jarlsdlction  wheu  decision  of  State  eourl 
was  In  favor  of  right  claliaed  under  Feder.'il  law.  Apitroved,  ar- 
guendo. In  dissenting  opinion  In  Tennessee  v.  Davis,  100  U.  8 
283.  25  L.  1K7. 

Apparently  modified  In  Oross  v.  Mortg!ii:<>  Co..  108  U.  8.  4S4,  21 
L.  797,  2  S.  Ct  943,  where  court  examined  opinion  of  lower  court 
to  ascertain  whether  Judgment  Involved  a  right  asserted  undei 
Federal  law.  Distinguished  In  Bank  v.  Tenueesee,  163  U.  S,  421,  41 
L.  213,  16  8.  Ct  1115. 

Courts — Fact  that  State  court  has  erroneously  decided  against 
riglit  claimed  under  Federal  laws  will  not  ivnrrnnt  reversal  In  Su- 
preme Court  I'  Judgment  Is  sustainable  on  other  grounds,  p.  636. 

Cited  and  relied  on  In  Jenkins  v.  LoeweutliiU,  110  D.  8.  222,  28  L. 
120,  3  S.  Ct.  C39,  and  Hale  v.  Akera,  132  U.  8,  5W,  CiO.  33  L.  446.  10 
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a  Ct  175,  both  holdfng  where  two  complete  defenses  were  pnt  in  In 
lower  conrt,  one  Involving  a  Federal  qnestion  the  other  not,  and 
judgment  for  defendant  was  given  on  both,  the  Supreme  Conrt  will 
affirm  judgment  below  without  considering  Federal  question;  to  the 
same  effect  are  Eustis  v.  Bolles,  150  U.  S.  366,  37  L.  1112,  14  S.  Ct 
132,  Eutland  Ry.  Co.  v.  Cent.  Ry.  Co.,  159  U.  S.  641,  40  L.  289,  16  S. 
Ot  116,  and  Harrison  v.  Morton,  171  U.  S.  47,  18  S.  Ct.  745,  where, 
under  rule,  Supreme  Court  refused  to  review  Judgment  of  lower 
courts;  Eureka  v.  Wilson,  15  Utah,  60,  48  Pac.  43,  and  Ogden  City  v. 
Grossman,  17  Utah,  71,  53  Pac.  987,  applying  rule  to  practice  in  State 
court  Approved,  arguendo,  in  Given  v.  Wright,  117  U.  S.  656,  29  L. 
1024,  6  S.  Ct  916,  and  Crescent  Stock  Co.  v.  Butchers*  Union,  120 
U.  8.  157,  30  L.  620,  7  S.  Ct  480.    See  note,  15  Am.  St  Rep.  216. 

Ooorts. —  Where  question  raised  by  Federal  law  has  been  errone- 
ously decided  in  State  court  and  such  decision  was  necessary  to  a 
final  judgment  in  case.  Supreme  Court  will  reverse,  and  render 
judgment  on  the  merits,  or  remand  cause,  as  circumstances  may 
require,  p.  636. 

Cited,  arguendo,  in  Wilcox  v.  Luco,  118  CaL  645,  62  Am.  St  Rep. 
<09,  50  Pac.  760,  45  L.  R.  A.  586,  and  n.,  without  special  application. 

Miscellaneous. —  Erroneously  cited  in  Caillot  v.  Deetken,  113  U.  S. 
216^  28  L.  983,  5  S.  Ct  432,  and  Smith  v.  Dubose,  78  Ga.  433,  6  Am. 
St  Rep.  267,  3  S.  B.  313.  Cited  incidentally  in  Lee  v.  Kaufman, 
S  Hughes,  133,  F.  G.  8,191. 

20  Waa  643-645,  22  L.  446,  RAILROAD  CO.  v.  MARYLAND. 

Courts. —  If  record  on  error  to  Supreme  Court  of  a  State  shows 
existence  of  a  decision  which  gives  Supreme  Court  jurisdiction,  and 
shows  also  decision  of  a  local  question,  writ  will  not  be  dismissed  on 
motion  in  advance  of  hearing,  p.  645. 

Not  cited. 

20  WaU.  646-649,  22  L.  448,  MATHEWS  v.  McSTEA. 

Oourts. —  Supreme  Court  has  jurisdiction  to  review  State  court 
dedsioo,  where  effect  on  a  given  contract  of  the  act  of  the  executive 
in  inaugurating  the  Civil  War,  was  passed  on,  p.  649. 

Cited  in  Bond  v.  Moore,  93  U.  S.  594,  596,  23  L.  983,  in  hblding 
the  effect  of  the  act  of  the  executive  in  removing  restrictions  on 
oommerce  in  States  lately  in  insurrection  presents  a  Federal  ques- 
tion; Celluloid  Mfg.  Co.  v.  Goodyear  Co.,  13  Blatchf.  388,  F.  C.  2,543, 
in  discussion  as  to  subjects  which  give  Federal  courts  jurisdiction. 

Distinguished  in  New  Tork  Life  Ins.  Co.  v.  Hendren,  92  U.  S. 
287,  23  L.  710,  where  the  holding  of  State  court  was  as  to  effect 
under  general  public  law,  of  sectional  Civil  War  on  contract  sub- 
ject of  suit 

Bmmeously  cited  in  Walker  t.  Beauchler,  27  Gratt  524. 
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20  Wall.  650-«il,  22  L.  44S,  CADLE  v.  BAKER. 

Bonka  and  banking."  Debtoni  of  national  liank  when  sui'<1  b;  It^ 
receiver  cannot  Inquire  Into  legality  of  his  appolii  Uncut,  p.  051. 

Oltcd  and  principle  applied  Id  Metropolitan  Bnuk  t.  Commercial 
Bank.  IM  Iowa,  686,  74  N.  W.  27,  Barbour  t.  Bank.  45  Ohio  St. 
141,  12  N.  K.  8,  and  Qreeuawalt  t.  Wilaon,  62  Kan.  115,  34  Pac  404, 
all  holding  the  appointment  of  a  receiver  caiitmt  be  attacked  io 
collateral  proceedings;  Sanger  t.  Upton,  91  V.  S  r>!i,  23  L.  222,  where 
like  rule  was  applied  to  case  of  an  assignee  In  bankruptcy:  Stanton 
T.  WUkeson.  8  Ben.  361,  F.  G.  13,299,  holding  appointment  of  re- 
ceiver bj  comptroller  Is  presumed  to  be  with  nppcoval  of  secretary 
of  treasury.  Cited  Incidentally  In  Bowden  v.  Morris,  I  Hughes,  380, 
F.  0.  1,715,  no  special  applleatloa. 

20  Wall.  662,  22  L.  449,  TREAT  v.  JEMI80N 

Oourta.— Counsel  having  failed  to  assign  error  as  Is  rennlred  hy 
twenty-flrst  rule  of  Supreme  Court,  JudgmeiLt  below  was  affirmed, 
p.  652. 

Not  cited. 

20  Wall.  653-655,  22  L.  410.  PARCELS  v.  JOHNSON. 

Appeal  and  error. —  Writ  of  error  will  not  Issue  from  Supreme 
Court  In  a  cause  where  it  Is  evident  parties  have  not  exhausted  the 
power  of  inferior  courts,  p.  664. 

Cited  and  reaffirmed  In  McComb  v.  Commissioners,  91  U.  S.  2. 
28  L.  185,  holding  Judgment  of  Ohio  Court  of  C.immoo  Pleas  can- 
not be  reviewed  In  United  States  Supreme  Cmiit;  Bnker  v.  White, 
92  U.  S.  179,  23  L.  481.  holding  judgment  of  Ciiviiit  Court,  rererslng 
Judgment  of  District  Court  and  ordering  a  now  tiinl.  Is  not  such  n 
final  Judgment  as  may  he  reviewed  in  Supreme  Court;  Davis  v. 
Crouch.  94  U.  S.  517.  24  I-  282.  the  Supremo  {onrt  has  no  power 
to  review  a  Judgment  of  the  highest  court  In  n  Slnte  wblnh  reverses 
that  of  an  Inferior  court  and  orders  a  new  trial:  BoBtwIrk  v.  Brink- 
erhoff.  106  U.  S.  4,  27  L.  74,  1  S.  Ct.  16.  hoklinc  judgnicilt  of  re- 
versal In  State  court,  with  leave  for  further  proreedlns-s  In  rourt  of 
orljrtnai  Jurisdiction,  Is  not  reviewable  in  United  Ktntes  Ruprcme 
Court:  Great  Western  Tel.  Co.  v.  Bumham.  IFS  I'.  S.  342.  40  L.  993. 
16  S.  Ct.  851.  reaffirms  rule;  arguendo,  in  Lee  v.  Heath,  Gl  N.  J.  L. 
251,  39  Atl.  729.  where  It  was  decided,  writ  of  error  lies  from  New 
Jersey  Court  of  Appeals  to  State  Supreme  Court,  to  bring  np  Judg- 
ment of  latter,  reversing  Judgment  of  Circuit  Court  and  ordering 
further  proceedings. 

20  Wall.  655-670,  22  L.  455.  LOAN  ASSOCIATION  v.  TOPEKA. 

Municipal  corporations. —  In  general,  debts  eo-itrocted  by  mu- 
nicipalities must  be  paid,  If  at  all,  out  of  taxes  lawfully  levied, 
p.  659. 
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Hunicipal  corporationa. —  Authorization  of  county  or  city  to  in- 
cur debt  by  bond,  carries  with  It  right  to  levy  such  taxes  as  are 
necessary  to  pay  the  debt,  unless  there  be  some  statute  limiting  the 
power  of  taxation,  which  repels  such  an  inference,  p.  660. 

The  following  affirm  and  rely  upon  this  holding:  United  States 
T.  New  Orleans,  98  U.  S.  394,  25  L.  226,  Scotland  County  Court  v. 
United  States,  140  U.  S.  46,  36  L.  353,  11  S.  Ct.  699,  and  Balls  County 
Ck)urt  T.  United  States,  105  U.  S.  736,  26  L.  1222,  in  affirming  right 
of  municipality  to  levy  tax  to  meet  principal  and  interest  on  bonds 
Issued  to  pay  for  public  works;  United  States  v.  County  of  Macon^ 
99  U.  S.  589,  25  L.  332,  where  right  to  levy  taxes  being  limited  as  to 
rate,  court  refused  writ  of  mandamus  to  compel  a  levy  at  a  greater 
rate  than  fixed  by  statute;  Qnincy  v.  Jackson,  118  U.  S.  337,  28  L. 
1003,  5  S.  Ct.  546,  holding  act  authorizing  city  to  incur  debt  for 
purpose  of  subscribing  to  stock  of  railroad  company,  confers  au- 
thority to  levy  taxes  for  payment  of  debt  in  excess  of  limit  of 
taxation  authorized  by  law  for  ordinary  municipal  purposes;  Ex 
parte  Parsons,  1  Hughes,  284,  F.  C.  10,774,  and  Sibley  v.  Mobile,  3 
Woods,  639,  F.  0.  12,829,  both  reaffirm  rule;  United  States  v.  New 
Orleans,  2  Woods,  233,  F.  C.  16,871,  and  Stryker  v.  Board,  etc.,  77 
Fed.  574,  40  U.  S.  App.  583,  both  apply  latter  part  of  rule,  and  hold 
where  legislature  has  provided  a  means  of  payment,  this  repels  In- 
ference that  resort  to  taxation  was  intended;  United  States  v.  Lin- 
coln County,  6  DHL  196,  198,  F.  C.  15,503,  holding  Judgment  creditors 
of  counties  In  Missouri  are  entitled  to  the  levy  of  a  special  tax  to  ptiy 
Judgments  obtained  on  railroad  aid  bonds.  If  county  does  not  provide 
other  means  of  payment;  Goelet  v.  Elizabeth,  10  Fed.  Cas.  527,  Deuel 
County  V.  Bank,  86  Fed.  266,  and  United  States  v.  Elizabeth,  25 
Fed.  Cas.  999,  all  holding  writ  of  mandamus  will  issue  to  compel 
a  city  to  levy  tax  to  pay  its  legal  debts;  Savings,  etc.,  Assn.  v. 
Alturas  County,  65  Fed.  683,  United  States  v.  Key  West,  78  Fed. 
91,  and  Sutherland  Co.  v.  Evart,  86  Fed.  600,  601,  all  reafOrm  this 
rule;  Peoria,  etc..  By.  v.  People,  116  111.  408,  6  N.  B.  600,  holding 
legislative  authorization  to  contract  debt  for  specific  purpose  carries 
with  it  power  to  levy  taxes  for  payment  thereof;  State  v.  New 
Orleans,  34  La.  Ann.  482,  Issuing  mandamus  to  compel  tax  levy  to 
pay  interest  on  bonds  authorized  by  law;  Laughlin  v.  County  Com- 
missioners, 3  N.  Mex.  302,  6  Pac.  820,  holding  tax  to  pay  bonds  Issued 
under  special  act  not  Invalidated  by  limitation  on  rate  of  taxation, 
although  exceeding  same;  Oconto  Water  Co.  v.  Oconto,  —  Wis.  — , 
80  N.  W.  1116,  reaffirms  the  rule.  Approved,  arguendo,  in  Breckin- 
ridge County  V.  M'Cracken,  61  Fed.  196,  22  U.  S.  App.  115,  and 
Brooks  V.  Memphis,  4  Fed.  Cas.  288.  See  note,  18  Am.  Dec.  240,  on 
mandamus  to  compel  tax  levy. 

Distinguished  in  Baton  Water  Works  v.  Baton,  9  N.  Mex.  S^, 
49  Pac.  904,  holding  one  who  contracts  with  town,  chargeable  with 
notice  of  statutes  limiting  its  power  to  fulfill  contract  by  taxation. 
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Htuilcipal  corporatlona. —  Right  of  mank-ijmlitics  to  rontrairt  In 
limited  by  tlieir  right  to  tax.  and  If  In  given  case  no  tax  can  lawfully 
be  levied  to  pay  debt  the  contract  Is  void  for  want  of  authoritr 
to  make  It,  p.  660. 

Bule  reafflrmed  In  Sutberlaud  Ck>.  v.  Evan.  SO  Fed.  602,  603. 
Cited  and  applied  in  Mayor  v.  Moog,  53  Ala.  565,  5iiT,  bolding  cod- 
tract  of  city  for  acquirement  of  free  wharf,  \old  for  lack  of  power  to 
tax  for  payment  thereof;  City  of  Eufania  v.  McNab,  07  Ala.  591,  42 
Am.  Rep.  120,  holding  purt^haee  by  city  of  land  tor  URe  of  fair  as- 
sociation, ultra  vlrea;  Laxwrte  v.  Qamewell  Tel,  Co..  140  Ind.  478, 
S8  Am.  St  R«p.  366.  holding  city  council  ban  ao  power  to  ratify, 
by  resolution  or  otherwiae,  tDvalld  Indebtedness  of  city;  HRmmoDd 
V.  Place,  116  Micb.  631,  74  N.  W.  1003.  boldliig  payment  of  valid 
obligation  of  city  enforceable  by  mandamus  to  compel  taxation; 
State  V.  Tonog.  29  Minn.  M6.  9  N.  W.  760,  hoMing  State,  by  con- 
tractlog  debt,  obligates  Itself  to  resort  to  taxation  to  pay  same; 
Floyd  T.  Perrin,  SO  S.  C,  17,  S  S.  E.  20,  2  L.  R,  A.  247,  holding  legis- 
lature, by  authorizing  municipality  to  subscribe  to  railroad,  does 
not  acquire  right  to  confer  upon  It  taxing  power,  not  otlipnvlse  au- 
thorized by  law;  Gonld  v.  Paris.  68  Tex.  516,  4  S.  W.  052.  tioldlng 
contract  for  purcbaee  of  Are  engine  void,  city  larking  powpr  to  tax: 
arguendo.  In  Breckinridge  County  v.  M'Crackcn.  (il  Fe^d.  195,  22 
V.  8.  App.  US.  See  note  in  Dfi  Am.  Dec.  789,  on  legislative  control  of 
taxation. 

Distingulabed  In  County  of  Moultrie  v.  Fairfield.  105  V.  8.  379, 
26  L.  949,  where  there  was  power  to  levy  tax  to  pay  bonds  in  qties- 
tlon. 

Knniclpalltlea.— Railway  aid  bonds  are  upheld,  because  laaaed 
for  a  public  uae.  which  it  la  tbe  right  and  duty  of  the  State  govern- 
ment to  aealBt,  p.  661. 

Cited  and  applied  la  Township  v.  Beasley,  94  TI.  S.  314,  24  L.  164. 
upholdlDg  township  bonds  Issued  to  aid  In  construction  of  a  cn&tom 
mill,  owned  by  an  individual;  Fellows  v.  Walker,  39  Fed.  ^3,  up- 
holding statute  authorizing  laeue  of  municipal  bonds  to  private  ror- 
poratlons  organized  for  purpose  of  fumlsbln}:  natural  gaa  to  mu- 
nicipalities; arguendo.  In  Kelly  v.  Pittsburgh.  104  U.  S.  81.  26  L. 
669,  no  special  application;  dissenting  opinion  In  .Tnrrolt  v.  Mobcrly. 
103  V.  S.  689.  26  L.  495.  as  authority  for  holrtlnc  bonds  Issued  to  aid 
a  railroad  company  In  erecting  "  machine  sliops."  are  Issued  for  a 
public  tise,  the  case  was  decided  on  other  grounds,  tlie  majority  af- 
firming the  opinion  of  tbe  Circuit  Court,  6  Dill.  255.  F.  C.  7,223. 

Itollroada. —  Power  of  State  to  lend  its  aid  In  construction  of 
railroad  Is  based  on  tbeory  that  a  railroad  Is  a  quasi-public  corpora- 
tion, p.  661. 

Cited  generally  In  Agawam  v.  Hampden,  130  Mass.  530,  np- 
boldfng  act  authorising  town  to  raise  funds  to  build  bridge;  ar- 
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gnendo,  In  dissenting  opinion  In  Lake  Superior,  etc.,  Ry.  Co.  v. 
United  SUtes,  83  U.  S.  457,  23  L.  972,  Ck>le  v.  La  Grange,  113  U.  8. 
7,  28  L.  898,  5  S.  Gt  419,  and  Ghlcago,  etc.,  Ry.  Go.  v.  Attorney- 
General,  5  Fed.  Gas.  596,  without  special  application. 

Constitutional  law. —  In  every  free  government  there  are  rights 
which  are  beyond  the  control  of  the  State,  p.  662. 

Cited  and  relied  upon  in  Ghlcago,  etc.,  Ry.  Go.  v.  Ghlcago,  166  XJ. 
S.  237,  41  L.  985,  17  S.  Gt  585,  holding  State  has  no  right  to  take 
private  property  for  public  use  without  making  due  compensation; 
State  ▼.  Addlngton,  12  Mo.  App.  221,  implied  reservations  of  right 
exist  of  such  absolute  character  that  laws  Infringing  same  will  not 
he  enforced;  Yamer  t.  Arnold,  83  N.  G.  210,  holding  orders  of  Fed- 
eral military  commanders,  after  war.  Interfering  with  administra- 
tion of  laws  by  courts,  not  binding  thereon;  arguendo,  in  Hurtado 
V.  California,  110  U.  S.  536,  28  L.  239,  4  S.  Gt  121,  in  discussion  as 
to  what  constitutes  due  process  of  law. 

Cited,  but  not  applied.  In  State  v.  Lindell  Hotel  Go.,  9  Mo.  App. 
458,  holding  court  had  power  to  raise  assessments  of  land  without 
giving  actual  notice  to  owners.  Distinguished  in  Stratton  Glaim- 
tnts  V.  Morris  Glaimants,  89  Tenn.  511,  15  S.  W.  90,  12  L.  R.  A.  73, 
holding  power  of  legislature  extends  to  every  subject  except  as  pro- 
hibited by  Gonstitutlon. 

Con8titn.tional  law. —  In  all  branches  of  our  government  State 
and  national,  the  powers  of  government  are  limited  and  defined, 
p.  663. 

Cited  and  principle  relied  upon  in  Lothrop  v.  Stedman,  13  Blatchf . 
142,  42  Conn.  590,  F.  G.  8,519,  holding  legislative  inquiry  into  cor- 
poration's affairs  with  reference  to  repeal  of  its  charter,  not  a 
Judicial  act;  arguendo,  in  Maynard  v.  Hill,  125  U.  S.  205,  31  L.  657, 
8  S.  Ct  726,  holding  legislative  department  when  not  restrained  by 
eonstitutlonal  provisions  or  certain  fundamental  rights  of  citizen, 
niay  act  upon  everything  within  range  of  civil  government;  Pollock 
V.  Farmers,  etc..  Trust  Co.,  157  U.  S.  599,  39  L.  826,  15  S.  Ct.  696, 
as  authority  for  holding  Congress  does  not  possess  unlimited 
powers  of  taxation;  State  v.  Boswell,  104  Ind.  543,  4  N.  E.  677,  hold- 
ing provisions  of  Constitution  not  applicable  to  States,  unless  latter 
are  referred  to  therein,  expressly  or  by  clear  implication;  Opinion 
of  Justices,  66  N.  H.  633,  33  Atl.  1079,  holding  reservation  of 
power  to  repeal  charter  not  creation  of  power  to  confiscate;  Knapp  v. 
Thomas,  39  Ohio  St  391.  48  Am.  Rep.  471,  holding  pardon,  once 
granted,  cannot  be  Impeached  or  recalled  by  any  branch  of  State 
government;  McGullough  v.  Brown,  41  S.  G.  249,  19  S.  B.  473,  23 
L.  R.  A  422,  holding  dispensary  act  invalid,  as  embarking  State  in 
commerce. 

Taxation.—  The  word  "  tax  "  defined,  p.  664. 
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dted  on  this  point  In  Illinois,  etc.,  R7.  Co.  v.  Decatur,  147  D.  i 
108,  S7  L.  134,  13  S.  Ct  294,  Central  Pacific  B.  R.  t.  Board  of  Equall 
aaOon,  60  Cal.  59,  State  t.  Foley.  80  Minn.  3B7.  IB  N.  W.  379.  an 
State  T.  Yelloiv  Jacket  Mining  Co.,  14  Nev.  250,  aU  holding  tax  no 
a  debt;  State  t.  Express  Co..  SO  N.  H.  255,  liolding  special  ta 
on  railway  expressmen  Invalid ;  Redmond  t.  Commlseioners.  10 
N.  C.  136,  10  8.  B.  849,  7  L.  R.  A.  543,  construing  State  Constltutlo: 
as  to  taxation;  State  v.  Sinks,  42  Ohio  St.  359,  bolding  liquor  lleens 
law  unconstltDtlotial;  Crawttw^  v.  Linn  Co.,  11  Or.  491,  5  Tac.  74! 
holding  power  of  legislature  over  taxation  limited  only  by  cond 
tloo:  that  It  be  equal  and  uniform:  State  t.  Tomahawk  Council.  9 
Wis.  82.  71  N.  W.  SO,  passing  npon  validity  of  railroad  aid  bondi 
gee  note  In  59  Am.  Dec.  789,  8  Am.  St  Rep.  510,  extensive  note,  co 
lectlng  deflnltiona. 

Taxation. —  There  can  be  no  lawful  tax  which  Is  not  laid  for  : 
public  purpose;  therefore,  power  of  taxation  cannot  be  exercised  1: 
aid  of  enterprises  strictly  private,  though,  remotely  or  coUaterall] 
the  local  public  may  be  benefited  thereby,  p.  664. 

Following  are  the  citing  cases  approving  and  relying  upon  thi 
holding;  Mlesouri,  etc.,  Ry.  Co.  v.  Nebraska,  164  U.  8.  417,  41  I 
495,  17  S.  Gt  136,  In  holding  State  cannot  take  property  of  one  pei 
son.  without  owner's  consent,  for  use  of  another  iterson;  fiarlan 
T.  Board  of  Revenue,  87  Ala.  227.  8  So.  403,  holding  act  authorlzln 
building  of  railroad  bridge  by  county  and  Issuance  of  bonds  t 
pay  for  same,  Invalid;  McClelland  v.  State,  138  Ind.  332.  37  N.  I 
1002,  holding  statute  for  relief  of  school  trustee  invalid,  taxatlo 
being  necessary  to  accomplishment  object  thereof;  State  v.  Osawi 
kee  Township,  14  Kan.  420,  428,  19  Am.  Rep.  100,  105.  holding  a( 
providing  for  bond  Issue  to  aid  destitute  farmers  Invalid;  Blal 
V.  Riley  Co.  Agrlcntural  Society,  21  Kan.  560,  refusing  mandamn 
to  treasurer,  upon  authority  of  last  citation;  Atchison,  etc.,  B.  B.  ^ 
AtehleoB,  47  Kan.  714.  28  Fac.  1001,  holding  tax  levied  In  aid  t 
private  sectarian  colleges,  void;  Oeneseo  v.  Geneseo  Gas  Co..  G 
Kan.  862.  40  Pac.  G5S,  holding  law  authorizing  cities  to  enoourag 
development  of  coal,  etc.,  by  Bobscrlblng  to  stock  of  oompanic 
developing  same.  Invalid;  Laiic^aster  v.  Clayton.  86  Ky.  380,  5  i 
W.  867.  holding  agreement  by  city  to  exempt  hotel,  when  built,  fro; 
taxation.  Invalid,  though  hotel  was  built  on  faith  therein;  Baltimore 
etc.,  B.  B.  V.  Spring,  80  Md.  517,  81  AU.  210.  27  L.  R.  A.  74,  holdla 
nneonxtltutlonal.  an  act  levying  tax  to  pay  certain  persons'  debi 
due  them  from  Innolvent  railroad;  Klugman  v.  Brockton,  153  Mas 
259,  20  N".  E.  900.  11  It.  R.  A.  J25.  and  n.,  holding  unconstltutloDi 
act  authorizing  city  to  appropriate  money  (01  erection  of  Gran 
Army  building:  Opinion  of  .Tustlces.  155  Mass.  601,  603.  30  T 
B.  1144.  15  I,.  R.  A.  810,  811,  holding  legislature  powerless  1 
anthorlM'  towns  to  buy  fuel  for  purpose  of  sale  to  Inhabitant 
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State  T.  Foley,  80  Minn.  356,  15  N.  W.  878,  holding  legislature 
cannot  compel  taxation  to  refund  money  paid  on  tax  sale;  Deal 
T.  Mississippi  Co.,  107  Mo.  469,  18  S.  W.  25,  14  L.  R.  A.  623, 
holding  provision  for  bounty  for  planting  trees,  invalid;  State 
V.  Slwitzler,  143  Mo.  314,  316,  317,  318,  65  Am.  St  Rep.  658,  660, 
661,  45  S.  W.  248,  249,  40  L.  R.  A.  285,  286,  holding  act  di- 
recting proceeds  of  inheritance  tax  to  be  devoted  to  establishment 
of  free  scholarship  at  State  University,  void;  Manning  v.  Kllppel, 
9  Or.  370,  holding  law  establishing  special  fees  for  officers  in 
certain  counties,  only  local  tax  law  and  invalid;  Feldman  v.  City 
Council,  23  S.  G.  63,  64,  67,  55  Am.  Rep.  9,  10,  12,  holding  bonds 
issued  and  loaned  to  sufferers  from  Charleston  fire,  to  enable  them 
to  rebuild,  invalid;  Maudlin  v.  City  Council,  53  S.  C.  293,  69  Am.  St. 
Rep.  860,  81  S.  E.  254,  43  L.  R.  A.  104,  holding  act  authorizing  tax- 
ation of  owners  of  lots  on  certain  street  for  improvement  thereof, 
unconstitutional;  Williams  v.  Davidson,  43  Tex.  37,  holding  city  can- 
not contract  with  individual  to  erect  bridge,  to  be  paid  for  by  un- 
equal tolls;  Brooke  Academy  v.  George,  14  W.  Ya.  420,  422,  424,  35 
Am.  Rep.  762,  764,  765,  holding  act  appropriating  money  bequeathed 
to  State  to  private  academy,  void;  Pittsburgh,  etc.,  R.  R.  v.  Iron 
Works,  81  W.  Va.  734,  8  S.  E.  466,  2  L.  R.  A.  690,  and  n.,  holding 
property  cannot  be  condemned  for  branch  railroad  to  private  fac- 
tory; Wisconsin  Keeley  Institute  v.  Milwaukee  County,  96  Wis.  161, 
60  Am.  St  Rep.  110,  70  N.  W.  71,  36  L.  R  A.  59,  holding  act  pro- 
viding for  maintenance  of  drunkards  at  private  Institution,  invalid; 
dissenting  opinion  in  Hope  v.  Board  of  Liquidation,  43  La.  Ann. 
780,  9  So.  769,  holding  bonds  In  effect  issued  in  aid  of  bank,  and, 
therefore,  void,  majority  contra;  State  v.  Sargent  12  Mo.  App.  241, 
holding  tax  sale  under  Judgment  against  several  lots,  must  be 
stopped  when  sheriff  has  received  amount  due,  majority  holding 
entire  tract  may  be  sold. 

Cited  also,  arguendo,  in  Nashville,  etc.,  Ry.  Co.  v.  Taylor,  86  Fed. 
1861  and  Fallbrook  Irrigation  District  v.  Bradley,  164  U.  S.  155,  41 
L.  387,  17  S.  Ct  62,  both  reversing  S.  C,  68  Fed.  958,  explaining 
rule,  but  not  applying  same;  Wyckofe  v.  Southern  Hotel  Co.,  24 
Mo.  App.  390,  arguendo,  innkeeper's  lien  cannot  be  legally  ex- 
tended to  include  property  of  third  persons  brought  to  inn  by  guest. 
See  98  Am.  Dec.  666,  note,  on  defenses  to  municipal  bonds;  16  Am. 
St  Rep.  365,  366.  extended  note,  on  purposes  justifying  taxation. 

Distinguished  in  Briggs  t.  Johnson  County.  4  Dill.  153,  F.  C.  1,872, 
where  it  was  held  that  taxation  for  support  of  a  State  normal 
school  was  in  aid  of  a  public  institution,  and  valid;  Phoenix  As- 
surance Co.  V.  Fire  Department,  117  Ala.  647,  23  So.  847,  42  L.  R.  A. 
472,  upholding  tax  on  insurance  companies  doing  business  in  city, 
f©r  benefit  of  fire  department  thereof;  Elmore  v.  Drainage  Commrs., 
185  m.  275,  25  Am.  St  Rep.  366,  25  N.  E.  1011,  holding  draina^^e 
district  a  pubUc  corporation;  Attorney-General  v.  Boston,  123  Mass. 
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470,  holding  use  of  words  "  purpose  «f  Improving  private  propertr," 
in  preamble  of  otherwise  valid  act,  does  not  Invalidate  same;  State 
T.  Selbert,  123  Mo.  429,  24  S.  W.  750.  holding  appropriation  for 
sapport  of  indigent  Insane  from  without  city,  in  asylnm  of  latter, 
valid;  Wood  v.  Oxford.  »7  N.  C.  235.  2  8.  E.  657,  holding  law  au- 
thorizing municipal  aid  to  railroads,  valid,  they  being  qnasl-pobUe- 
corporations;  North  Dakota  v.  Nelaon  Gotmty,  1  N.  Dak.  96,  28  Am. 
St  Rep.  616,  45  N.  W.  36.  8  L.  B.  A.  287.  and  n..  npholdlng  act  an- 
tborlzlng  Issuance  of  bonds  to  procure  seed  for  destitute  farmers; 
State  V.  Toledo,  48  Ohio  St.  1S9.  26  N.  E.  1068,  11  L.  R.  A.  738,  and 
n..  holding  supplying  city  with  natural  gas  a  public  purpose,  for 
which  taxing  power  may  lawfully  he  ezercifled.  Modified  In  Santa 
Ana  T.  Harlin.  99  Cal.  542,  34  Pac.  226,  holding  legislative  determina- 
tion of  what  oonatltutes  public  ufe,  unreviewable,  except  In  extreme 
cases.  QuallOed  In  In  re  Madera  Irrigation  District,  92  CaL  309,  27 
Am.  St.  Rep.  113.  28  Pac.  274,  14  L.  R.  A.  761,  and  n..  holding  donbt 
as  to  whether  purpose  of  tax  Is  public  or  private,  must  be  resolved 
In  favor  of  publicity;  State  v.  Ooraell,  53  Neb.  KSft,  68  Am.  St  Rep. 
631,  74  N.  W.  60,  39  L.  R.  A.  515,  holding  absence  of  public  Interest 
in  purpose  for  wbicb  money  Is  to  be  raised,  must  be  dear  and 
palpable  to  Justify  court  declaring  It  Invalid.  Questioned  In  PeiTT 
V,  Keene.  fi6  N.  H.  ^2,  holding  Judiciary  has  no  power  to  re- 
view decision  of  legislature,  that  tax  puri>ose  Is  public. 

Hnnlclpal  corporations.—  Fact  that  a  mnnldpaltty  paid  Install- 
ment of  Interest  on  invalid  bonda,  does  not  prevent  It  from  denying 
validity  of  such  bonds,  p.  667. 

Re&tllrmed  In  ParkersbUTg  v.  Brown.  106  V.  S.  501.  27  K  244.  1 
S.  Ct.  453.  and  Doon  Township  v.  Cummins,  142  U.  S.  376,  36  L.  1048, 
12  S.  Gt.  223,  both  cases  passing  on  same  qaestion;  Lewis  v.  Shreve- 
port.  3  Woods.  214.  F.  C.  8,331,  holding,  where  mnnlclpallty  Isstied 
bonds  not  authorised  by  its  charter.  It  Is  not  estopped  from  deuylng 
validity  of  Its  act  even  If  It  has  retained  consideration  for  wblrb 
bonds  were  Issued;  Brown  v.  tngalls.  81  'Fed.  489,  and  Eufanla  v. 
McNab.  87  Ala.  593,  42  Am.  Rep.  122,  both  holding  payment  of 
interest  on  debt  created  by  ultra  vires  contract  does  not  estop  city 
from  denying  validity  thereof;  McPherson  v.  Foster,  43  Iowa,  69. 
22  Am.  Rep.  232.  holding  payment  of  Interest  thereon  doea  not 
estop  school  district  from  denying  validity  of  bonds;  Commissi on^ra 
V.  Payne,  123  N.  C.  489.  31  S.  F.  712.  holding  payment  of  Interest 
on  bonds  from  year  to  year,  not  an  estoppel,  and  does  not  validate 
same;  Feldman  v.  City  Council.  23  S.  C.  70.  56  Am.  Rep.  15.  hold- 
ing payment  of  Interest  on  bonds  In  aid  of  Are  safFerers,  no  ealoppet 
to  denial  of  validity.  Cited,  arguendo.  In  Oreen  v.  Dyersbr.rR,  2 
Fllpp.  600,  F.  O.  6,766.  and  dissenting  opinion  in  Moore  v.  New 
Orleans,  32  La,  Ann.  752.  no  special  application.  Cited  generally 
tn  Plumb  V.  Grand  Rapids,  81  Mich.  304,  45  N.  W.  1029,  holding  dtr 
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not  estopped  from  asserting  claim  to  land,  by  reason  of  Its  Illegal 
aosessment  of  claimant;  Hawkins  ▼.  Carroll  Co.,  50  Miss.  766,  hold- 
ing county  not  estopped  to  deny  validity  of  bonds  prior  to  negotia- 
tion; Municipal  Security  Co.  v.  Baker  County,  33  Or.  353,  54  Pac 
178,  in  discussion  as  to  effect  of  ratification  of  unauthorized  acts. 
See  extended  note  In  98  Am.  Dec.  089,  on  estoppel  by  payment  of 
Interest. 

DlsUngulshed  In  Neely  v.  YorkvlUe,  10  S.  C.  151,  holding  pay- 
ment of  interest  on  bonds,  estopped  city  from  denying  proper  execu- 
tion thereof,  where  city  had  authority  to  Issue. 

Kunidpal  corporations. —  A  statute  authorizing  town  to  issue  Its 
bonds  In  aid  of  manufacturing  enterprises  of  individuals,  is  void, 
And  bonds  Issued  thereunder  are  invalid,  p.  007. 

Heaffirmed  In  Parkersburg  v.  Brown,  106  U.  S.  500,  27  L.  244,  1 
S.  Ct  452,  where  West  Virginia  statute  was  under  consideration; 
Cole  V.  La  Grange,  113  U.  S.  0,  9,  28  L.  898,  5  S.  Ct  418,  420,  af- 
flnning  S.  C,  19  Fed.  873,  in  construing  Missouri  statute;  Com- 
mercial Bank  v.  lola,  154  U.  S.  617,  22  L.  463,  14  S.  Ct.  1199,  where 
court  passed  on  same  statute  as  was  under  consideration  In  princl- 
IMil  case;  Pollock  v.  Farmers,  etc..  Trust  Co.,  157  U.  S.  595.  39  L. 
^1  15  S.  Ct  695,  holding  private  enterprises  cannot  be  aided  by 
exempting  them  from  taxation;  Brown  v.  Ingalls,  81  Fed.  486,  but 
holding  refunding  bonds  legally  Issued  are  valid  in  hands  of  bona 
fide  purchaser,  though  original  bonds  were  void;  Mayor  v.  Moog, 
53  Ala.  565,  holding  city  cannot  enter  contract  requiring  levy  of 
tax  in  favor  of  private  business;  Consolidated  Channel  Co.  v.  Cen- 
tral Pacific  R.  R.,  51  Cal.  272,  denying  right  of  legislature  to  take 
private  property  to  enable  one  to  build  flume  on  another's  land; 
Mather  v.  Ottawa,  114  IlL  G65,  3  N.  B.  219,  holding  bonds  issued  to 
aid  manufacturing  enterprises,  void;  C.  B.  U.  P.  Bldg.  Co.  v.  Smith, 
23  Kan.  752,  holding  bonds  Issued  to  aid  manufacturing  company  in 
establishment  of  mills,  void;  T^ord  Cecil  v.  Board  of  Liquidation,  30 
Ia.  Ann.  39,  40.  holding  bonds  issued  in  favor  of  navigation  com- 
pany, void;  Ohio  Valley  Works  v.  Moundsville,  11  W.  Va.  13,  hold- 
ing bonds  issued  to  aid  manufacturing  enterprise  void.  Cited,  ar- 
guendo, in  I^ird  V.  De  Soto.  32  Fed.  653;  incidentally  In  Otis  v. 
CuUum.  92  U.  8.  448.  23  L.  406,  a  suit  growing  out  of  decision  in 
principal  case:  Irvine  v.  Board,  75  Fed.  768,  In  discussion  as  to 
circumstances  which  will  give  holders  of  illegal  municipal  bonds 
equitable  right  to  recover  from  municipality.  See  98  Am.  Dec.  668, 
and  16  Am.  St.  Rep.  370,  notes,  collecting  Instances  of  purposes  de- 
clared private.    See  also  citations  under  ninth  syllabus. 

Miscellaneous. —  Cited  Incidentally  in  Davidson  v.  New  Orleans, 
^  XT.  8.  105.  24  L.  620.  and  Vincent  ▼.  County  of  Lincoln,  30  Fed. 
750.  where  court  holds  Nevada  counties  may  be  sued  as  natural 
persons;  Tunstall  ▼.  Parish  of  Madison,  80  La.  Ann.  475. 
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Appeftl  Mid  «nor. —  Where  record  does  not  disclose  disposition  of 
demurrer,  and  parties  proceeded  on  subsequently  llled  answer,  de- 
murrer Is  presumed  to  bave  been  abandoned,  p.  679. 

Followed  In  Southern  By.  y.  Bhodes,  86  Fed.  424,  preauuilng  de- 
murrer overruled,  where  trial  proceeded  on  merits  without  objection. 
Actions. —  In  States  abolishing  distinctions  between  legal  and 
equitable  forms  of  actions,  essential  distinctions  are  not  likewise 
abolished;  legal  relief  must  be  administered  through  Jury,  unless 
waived,  and  equitable,  by  coart  Itself,  Jury's  verdict  being  merely 
advisory,  p.  080. 

Cited  and  followed  In  Van  Norden  v.  Morton,  99  U.  S.  381,  25  Is. 
455,  holding  Jorlsdlctiou  as  between  law  and  equity  sides  of  Federal 
courts,  determinable  by  essential  character  of  case;  T\'att  v.  Starke, 
101  U.  S.  2S2,  2S  L.  827,  Quinliy  v.  GOQlan,  104  U.  a  424,  26  L.  801. 
Larrabee  t.  Grant,  70  Me.  84,  and  Smith  v.  Richardson,  2  Utah. 
427,  428,  and  Wasatcb  Mining  Co.  v.  Jennings,  14  Utah,  227,  46 
Pac.  1108,  all  holding  verdict  of  chancery  jury  not  concluslre  on 
court;  United  States  v.  Wilson,  118  U.  S.  90,  30  L.  112,  6  S.  Gt.  993. 
and  Thomas  t.  American  Mortgage  Co.,  47  Fed.  503,  554,  12  L.  R.  A. 
686,  and  n.,  both  holding  State  statute  abolishing  said  distinctions 
cannot  confer  Jurisdiction  on  Federal  equity  court  to  try  law 
case;  Hammer  v.  Garfield  Mining  Co.,  130  U.  S.  295.  32  L.  966.  9  S. 
Ct.  550,  holding  Jnry's  findings  In  eqntty  case  wlU  be  treated  on 
appeal  as  court's  findings:  The  Empire,  19  Fed.  560.  holding  court 
may  disregard  Jury's  verdict  In  admiralty  case;  In  re  Thomas.  4K 
Fed.  787,  boldlug  report  of  referee  in  bsnicruptcy,  merely  advisory, 
reference  being  ordered  on  motion  of  one  party;  Shoshone  Mining 
Co.  V.  Rutter,  87  Fed.  806,  59  U.  8.  App.  546.  holding  suit  to  detei^ 
mine  rights  to  mining  ground,  must  be  brought  on  eqnlty  side  of 
Federal  court:  Davis  v.  Holbrook,  26  Colo.  495.  496.  56  Pac.  731. 
holding  equitable  relief  In  le^cal  action  discretionary  witb  chancellor: 
Houser  v.  Austin.  2  Idaho,  194,  liolding  submission  to  Jury  of  botb 
legal  and  equitable  issues  In  equity  case  discretionary:  Evans  v. 
Nealls.  87  Ind.  268,  and  Plstter  v.  Board  of  Commissioners.  lOa 
Ind.  383.  2  N.  E.  558,  both  holding  equity  court  may  make  its  own 
tindlngs.  disregarding  verdict:  Robertson  v.  McPberson,  4  Ind.  App. 
597,  31  N.  E.  478.  holding  action  for  damages  for  fraudulent  con- 
veyance properly  submitted  to  Jury;  Fabian  v.  Collins.  3  Mont. 
227.  holding  defendant  In  action  for  diversion  of  water,  not  en- 
titled to  Jury  trial:  Mantle  v.  Noyes,  5  Mont  286,  5  Pac.  8B».  holding 
Jury's  findings  not  binding  in  equitable  suit  to  quiet  title;  Clark  v. 
BnUer,  6  Mont.  l.'iS.  9  Pac.  914.  holding  question  of  mortgagpe'd 
right  to  possession,  raised  in  foredosnre,  triable  by  Jnry;  Sanford  v. 
Gates.  21  Mont.  286.  287.  153  Pac.  7.^2,  holding  where  equitable  de- 
fense is  Interposed,  court  has  power  of  chancellor;  Power  t.  Lenoir, 


367  Baaey  t.  Gallagher.  20  Wall.  070-686 

22  Mont  175,  56  Pac.  108,  holding  chancellor  may  disregard  Jury's 
findings,  failing  to  satisfy  his  conscience;  State  y.  Saunders,  66  N.  H. 
77,  25  Atl.  590,  18  L.  B.  A.  651,  holding  defendant  In  action  for  In- 
junction against  liquor  nulsanee  not  entitled  to  Jury  trial;  Nessley 
T.  Ladd,  29  Or.  365,  45  Pac.  906,  holding  findings  In  equity  suits,  not 
binding  on  appellate  court,  under  Oregon  code;  Kahn  v.  Old  Tele- 
graph Mining  Co.,  2  Utah,  195,  holding  equitable  defense  In  eject- 
ment, raises  issue  to  be  tried  by  court  alone;  Nephl  Irrigation  Co. 
T.  Jenkins,  8  Utah,  872,  31  Pac.  987,  holding  It  duty  of  court  to 
order  reference  when  In  doubt  as  to  facts;  diasentlng  opinion  in 
Bnrke  y.  McDonald,  2  Idaho,  316,  322,  13  Pac.  355,  858,  majority 
holding  action  to  determine  rights  of  adyerse  claimants  to  mineral 
location,  legal. 

Distinguished  in  Kimberley  y.  Arms,  129  U.  S.  523,  32  L.  768,  9 
S.  Gt.  359,  holding  findings  of  master,  to  whom  case  is  referred  by 
consent  of  all  parties,  binding  on  court. 

Actions. —  Under  Montana  statutes  abolishing  distinctions  be- 
tween legal  and  equitable  action,  both  legal  and  equitable  relief  may 
be  granted  in  same  action,  p.  680. 

Followed  in  Ely  y.  New  Mexico,  etc.,  R.  R.,  129  U.  S.  293,  32  L. 
689,  9  S.  Ct.  294,  holding  complaint  praying  for  determination  of 
title  and  Injunction,  good  on  demurrer;  arguendo,  in  McCauley  y. 
McKeig,  8  Mont.  395,  21  Pac.  23. 

Equity. —  Court  in  equity  cases  may  yacate  findings  of  jury  on 
its  own  motion,  p.  681. 

Followed  in  Idaho,  etc..  Land  Co.  y.  Bradbury,  132  U.  S.  516,  33  L. 
437, 10  S.  Ct  179,  holding  court  need  not  formally  set  aside  verdict 
before  entering  decree  opposed  thereto.  Cited  incidentally  in 
Learned  y.  Tillotson,  97  N.  Y.  6. 

Waters  and.  water-conrsea. —  Right  to  running  water  in  Pacific 
States  and  Territories  may,  within  reasonable  limits,  be  acquired  by 
prior  appropriator,  p.  688. 

Followed  in  Hombuckle  y.  Stafford,  111  U.  S.  392,  28  L.  469.  4 
8.  Gt  517,  affirming  S.  C,  3  Mont  487,  same  facts  and  parties;  Krall 
V.  United  States,  79  Fed.  243,  48  U.  S.  App.  361,  holding  previous 
establishment  of  goyemment  reservation  below  point  of  appropria- 
tion, does  not  affect  right  Cited  and  applied  in  Boyle  v.  San  Diego 
Land  Co.,  46  Fed.  711,  holding  water  rights  acquirable  by  appropria- 
tion, may  be  granted  by  deed  of  appropriator;  Union  Mill  Co.  y. 
Danberg,  81  Fed.  96,  discussing  doctrine  of  appropriation  and  re- 
viewing cases;  Malad  Valley  Irrigating  Co.  y.  Campbell,  2  Idaho, 
381,  18  Pac.  53,  holding  prior  appropriation  of  all  waters  of  stream, 
gives  better  right  to  tributaries  thereof;  Drake  y.  Earhart  2  Idaho, 
722,  23  Pac.  543,  holding  prior  appropriator  of  whole  stream  en- 
titled thereto  against  patentee  of  land,  through  which  it  flows;  Kirk 
V.  Bartholomew,  2  Idaho,  1090,  29  Pac.  41,  holding  prior  appropriator 
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for  Iri'igatlon,  entitled  to  Deceesary  water  as  against  subBequei 
loi^ton;;  Alder  Gukh  Mining  Co.  v.  Hayes,  6  Mont.  38,  B  Pac.  5S 
holding  water  aDproprlated  for  use  on  claim  la  gutcti  must,  atu 
use,  be  discliarged  therefrom  for  uae  of  claims  tielow;  Fltzpatrick  ' 
Montgomery,  2U  Mont  186,  S3  Am.  St.  Bep.  S24,  EiO  Pac.  417,  bo1( 
Ing  rlgbt  of  approprlatloD  must  be  exercised  wltbln  reaaooabl 
limits,  wltb  regard  to  rlgbta  of  otbers;  Geddls  t.  Parrlsh,  1  Waal 
uUl,  21  Fac.  31S,  holding  grantee  of  United  States  takes  aubje< 
to  prior  appropriation  of  stream,  crossing  hla  land;  Isaacs  t.  Barl>e: 
10  Wash.  laOi  46  Am.  BL  Rep.  776,  38  Pac.  873,  30  L.  II.  A  87^ 
and  n.,  holding  doctrine  of  appropriation,  established  by  custom  I 
eastern  Washington;  dissenting  opinion  in  Kralt  v.  United  Stale; 
TO  Fed.  244,  48  U.  S.  App.  303,  holding  approprlator  can  acquire  n 
lights  adverse  to  Dnited  States,  majority  opinion,  supra:  Drake  * 
Earhart,  2  Idaho,  T2T.  730,  23  Pac.  645,  546,  denying  rlKht  of  ai 
propriatloQ,  where  custom  was  not  shown,  majority  opinion,  aupn 
Cited  without  application  in  United  States  v.  Krall.  174  V.  S.  381 
IB  S.  Ct.  713,  Lux  V.  Haggin,  69  Cal.  275,  10  Pac.  081.  and  Burk 
V.  McDonald,  2  Idaho,  320,  13  Pac,  360.  Cited  and  upheld,  but  d< 
applied,  In  Hewitt  v.  Storey,  61  Fed.  515,  29  U.  S.  App.  155,  30  1 
E,  A.  270,  and  n.,  holding  right  lost  by  non-user.  Cited  generally  i 
Rio  Grande,  etc.,  By.  v.  Telluride  Co..  16  Utah.  i:!7.  51  Pac.  14: 
to  point  that  appropriation  rljchts  must  be  reasonably  exerclsei 
See  valuable  notes,  7  Am.  Dec.  532,  43  Am.  Dec.  219,  and  60  Am.  S 
Rep.  806. 

Distlngnished  in  Dniley  t.  Adam.  102  lU.  202,  denying  ownerahi 
In  waters  of  flowing  stream,  at  common  law;  Concord  Co.  v.  Rober 
■on,  66  N.  H.  6,  25  Atl.  720,  18  L.  R.  A.  683.  denying  right  of  B] 
propriatlon  in  New  Hampshire;  Benton  v.  Johncos.  17  Wash.  2S 
fli  Am.  St  Rep.  919.  49  Pac.  498,  39  L.  R.  A.  110.  holding  rlparia 
owner  entitled  to  use  of  water  as  against  subsequent  approprlato 

Waters  and  watsr-conraes. —  Act  of  July  26,  1806,  respecting  pul 
lie  domain,  recognized  customary  law,  respecting  water  rights,  di 
veloped  among  occupants  of  public  lands,  p.  684. 

Cited  in  Broder  v.  Water  Co.  101  U.  S.  276.  25  L.  791,  holding  sal 
act  a  voluntary  recognition  of  pre-eiisting  rights  of  possessloi 
Howell  T.  Johnson,  89  Fed.  558.  holding  waters  of  non-narlgnbl 
stream  in  public  land  separately  grantable  by  government;  Cave  ' 
Crafts,  53  Cal.  138.  holding  act  conferred  and  confirmed  rights  1 
water  appropriated  for  agricultural  purposes;  Beaver  Brook  Co.  ■ 
St.  Vraln  Co.,  6  Colo.  App.  139,  40  Pac.  1068,  holding  act  prospectir 
In  operation;  Barnes  v.  Sabron,  10  Nev.  232.  upholding  right  1 
water  appropriated  for  Irrigation;  Jones  v,  Adams,  19  Nev.  86,  8 
3  Am.  St.  Rep.  794.  6  Pac.  446,  447,  holding  act  confirmed  lighl 
held  by  local  customs;  United  States  v.  Rio  Grande  Dam  Co.. 
N.  Mei.  304.  .11  Pac.  S7fi.  holding  United  States  surrendered  li 
riparian  rights  by  said  act.    See  63  Am.  Dec.  98,  Dote. 
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8tatnt«0. —  When  local  custom  conflicts  with  statutory  regulation, 
latter  controls,  p.  684. 

Waters  and  watsr-conxMa. —  Bight  to  water  by  prior  approprlap 
tk>n  may  be  secured  for  any  beneficial  purpose,  p.  686. 

Followed  in  Bamer  t.  Sabron,  10  Nev.  231,  holding  water  may 
be  appropriated  for  irrigation;  Beno  Smelting  Works  t.  BtevensoUt 
20NeT.  275, 19  Am.  St  Bep.  867,  21  Pac.  810, 4  L.  B.  ▲.  62,  upholding 
appropriation  of  water  to  run  machinery;  Speake  t.  Hamilton,  21 
Or.  7,  8,  26  Pac  857,  holding  rights  of  riparian  owners  subject  to 
prior  appropriation  for  agricultural  and  mining;  dissenting  opinion 
in  Lux  ▼.  Haggin,  60  CaL  445,  448,  holding  appropriation  for  irri- 
gation, good  against  prior  riparian  owner,  majority  contra. 

Vol.  yui^24 
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Admli«lt7. —  While  appeals  Id  admiralty  are  not  favored  wbe 
Itotb  SDbordlDate  courts  have  concnrred  on  tbe  merits  of  tbe  co 
troversy,  the  decree  will  be  reversed  In  a  clear  case,  p.  8. 

Cited  and  applied  in  The  City  of  Hartford,  97  U.  S.  328.  24 
032,  holding  error  of  fact,  clearly  established,  ground  for  reverei 
despite  concurrence  of  lower  courts;  The  Coquitiam,  T7  Fed.  74 
48  U.  S.  App,  111,  applying  rule  to  Circuit  Court  of  Appeals. 

DlstlngulBhed  in  The  Richmond,  103  U.  8.  M3,  20  L.  451,  refi 
]ng  reversal  vrhere  evidence  was  conflicting. 

Shipping. —  Masters  and  pilots  are  bound  to  know  both  the  di 
gere  and  facilities  of  the  navigation  which  they  nodertake,  p.  13. 

Cited  and  relied  upon  in  The  M.  J.  Cummlngs.  18  Fed.  1S3,  wht 
tugmaster  Imew  tow  was  unseaworthy  and  lake  was  roagh,  c 
lecting  cases;  The  Narragansett.  20  Fed.  3S8,  holding  tug  Hal 
for  negligent  towage,  resulting  In  wreck;  Pettie  v,  Boston  To 
Boat  Co.,  48  Fed.  460,  1  U.  S.  App.  67,  holding  tug  liable  for  wre 
caused  through  captain's  unfamlliarlty  with  channel;  The  Jod 
Jenks,  54  Fed.  1023,  holding  tug  liable  for  accident  caused  by  i 
tempt  to  pass  narrowest  space  between  piers;  Vessel  Owners'  To 
Ing  Co.  V.  Wilson,  63  Fed.  631,  24  U.  S.  App.  49,  where  tugmasl 
failed  to  allow  for  submerged  bridge  abutment;  Tbe  J.  H.  De  Grs 
1)6  Fed.  351,  where  tug,  using  250-root  hawser,  passed  within  flfte 
feet  of  pier,  allowing  It  to  collide  therewith;  Brady  v.  JelTersi 
D  Houst.  81,  holding  tugowners  liable  for  damage  caused  to  otl 
vessel  by  negligent  handling  of  tow;  State  v.  Turner,  34  Or.  1' 
55  Pac.  93,  holding  master  bound  to  know  obstructions,  contour 
bottom,  currents,  course  and  depth  of  channel,  tides  and  winds 

Cited,  but  not  applied.  In  The  B.  A.  Shores,  Jr.,  73  Fed.  3 
deciding  case  under  local  statute. 

Carrier*  of  merchandise,  by  water,  are  common  carriers,  a 
liable  as  insurers,  p.  14. 

Cited  in  Liverpool  S.  S.  Co.  v.  Phenlx  Ins.  Co.,  129  U.  8.  437, 
L.  790,  9  S.  Ct  470,  holding  steamship  company  liable  for  Inji 
to  cotton,  caused  by  negligent  wrecking;  The  Georg  DumolB, 
Fed.  540,  holding  ship  liable  for  damage  to  cargo,  caused  by  del 
due  to  owner's  carelessness. 

Shipping. —  First  duty  of  a  marine  carrier,  and  one  implied 
bw,  is  to  provide  k  seaworthy  vessel,  well  furnished  with  proj 
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motive  power,  properly  manned  and  equipped  with  reference  to  the 
exigencies  of  the  voyage,  and  in  charge  of  a  competent  and  skill- 
ful master,  p.  15. 

Shipping. —  In  absence  of  special  agreement  to  contrary,  in  bill 
of  lading,  or  otherwise,  master's  duty  extends  to  all  that  relates 
to  loading,  safe-keeping,  transportation  and  delivery  of  goods,  p.  16. 

Shipping. —  Ship,  as  well  as  owners,  is  liable  for  faithful  per- 
formance of  master's  duties  towards  cargo,  p.  15. 

Shipping. —  Defense  of  inevitable  accident  can  only  be  sustained 
where  neither  party  is  at  fault,  p.  17. 

Cited  in  extended  note  in  41  Am.  Dec.  287,  on  perils  of  the  sea. 

Towage. —  Owners  of  towing  steamer  held  liable  for  loss  of 
wheat  barge,  due  to  master's  ignorance  of  currents  and  course, 
pp.  16-17. 

Miscellaneous. —  The  Lady  Pike,  96  U.  S.  463,  24  L.  673,  referring 
to  former  decision  of  same  case. 

21  Wall.  17-33,  22  L.  515,  JEROME  v.  McCARTER. 

Appeal  and  error. —  Under  sections  22,  23,  judiciary  act  of  1789, 
amount  and  sufficiency  of  sureties  on  supersedeas  bonds  is  left  to 
discretion  of  court  below,  p.  28. 

Cited  in  Hickox  v.  ElUott,  11  Sawy.  655,  28  Fed.  119,  fixing  bond 
to  cover  decree,  costs,  interest,  and  delay  damages  with  margin; 
Duncan  v.  Mobile  &  Ohio  R.  R.,  3  Woods,  601,  F.  O.  4,139,  fixing 
bond  on  appeal  from  foreclosure  of  railroad. 

Appeal  and  error. —  Since  1867,  security  oh  appeal  from  money 
judgments  must  cover  amount  thereof,  with  damages  for  delay,  and 
costs;  on  appeal  in  real  actions,  or  where  property  is  in  custody  of 
court,  it  must  be  sufficient  to  secure  sum  recovered  for  the  deten- 
tion, with  costs  and  delay  damages,  the  sufficiency  to  be  decided 
by  the  trial  judge,  p.  30. 

Cited  and  relied  upon  in  Ex  parte  French,  100  U.  S.  5,  25  L.  530, 
holding  amount  of  bond  to  cover  detention  damages  discretionary 
with  judge  allowing  appeal;  Supervisors  v.  Kennicott,  103  U.  S. 
557,  26  L.  488,  holding,  on  appeal  from  foreclosure,  security  limited 
to  damages  from  delay,  not  covering  interest  or  unpaid  balance; 
Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  389,  390,  27  L.  614,  2  S. 
Ot.  921,  922,  holding  foreclosure  appeal  bond  not  security  for 
amount  of  decree,  interest,  or  balance,  but  for  damages  for  delay; 
The  Brantford  City,  32  Fed.  325,  holding  security  for  delay  dam- 
ages, appeal  costs  and  interest,  sufficient  in  admiralty  appeal; 
Bosenstein  v.  Tarr,  51  Fed.  370,  holding  bond  covers  decree  in  ap- 
peal from  money  judgment;  Richardson  v.  Richardson,  82  Mich. 
307,  46  N.  W.  671,  ordering  bond  to  cover  amount  of  money  judg- 
ment, unsecured  by  mortgage;  Rose  v.  Richmond  Min.  Co.,  17  Nev, 
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76,  27  Fac.  1117,  boldiog  loss  from  Inability  to  work  ore,  di 
Ing  appeal,  to  be  coosldered  In  fixing  bond;  Tarpey  v.  Stuup, 
trtab,  388,  43  Pac  105,  bond  on  ejectment  appeal  abould  cover  rei 
and  ivoflts  pending  appeal;  dissenting  opinion  in  Konntze  t.  Oma 
Hotel  Co.,  107  U.  S.  401,  27  L.  618,  2  S.  Ct  S31,  boldlag  securl 
on  foreclosure  appeal  corers  rent  received  by  appeaUog  mortgaj 
pending  appeal,  majority  contra.  Bee  38  Am.  St.  Bep.  71S,  moi 
graphic  note. 

AppwLl  and  etror. —  Wben  security  on  appeal  bonds,  snfHclc 
when  accepted,  ceases  to  be  so,  appellate  couirt  may,  upon  applii 
tlon,  order  additional  secnritj,  p.  81. 

Reafllrmed  In  WllUams  t.  ClafBln,  103  IT.  S.  753,  26  L.  006,  mo 
fylng  Bupersedeas  to  allow  sale  of  mortgaged  property,  on  flacti 
tlon  of  security;  Willlama  y.  Williams,  19  Oolo.  21,  84  Pac  286,  a 
American  Brewing  Co.  t.  Talbot,  13S  Mo.  173,  36  S.  W.  6S8,  a 
noHda,  etc..  Fence  Co.  t.  Branham,  82  Fla.  290,  13  So.  281,  reqn 
ing  new  bonds,  sureties  having  become  Insolvent  since  acceptai 
below;  Hudson  t.  Parker,  1R6  tT.  S.  287,  3B  L.  427,  IS  S.  Ct.  41 
arguendo.  Justice  ordering  ball  to  be  taken,  may  approve  boi 
generally  In  Morrin  v.  lAwler,  91  Fed.  694,  holding,  after  perfectl 
of  appeal,  motion  for  substitution  of  bond  mnst  be  addressed 
appellate  court 

Cited,  but  application  refused.  In  Martin  t.  Hazard  Powder  C 
93  U.  S.  802,  23  L.  885,  holding  subsequent  InsuflBclency  not  prove 
Harwood  v.  Dleckerhoff,  117  U.  S.  200,  29  L.  887,  6  S.  Ct  670,  whc 
depreciation  of  security  was  not  suffldently  shown;  Mexican  Cc 
structlon  Co.  T.  Beusens,  IIS  U.  S.  53,  30  L.  78.  6  8.  Ct  91S,  holdl) 
circumstances  unchanged  since  acceptance  of  bond. 

Appeal  and  error. —  Upon  facts  existing  at  time  appeal  bond  w 
accepted,  action  of  Judge,  within  statute  and  rules  of  practice, 
flnal,  and  presentation  to  blm  of  every  possible  fact  at  that  tin 
wlU  be  presumed,  p.  SI. 

Cited  and  applied  In  New  Orleans  Ins.  Cc.  t.  Albro  O 
112  n,  8.  507,  28  L.  809,  5  S.  Ct.  288,  boldlag  lower  court's  a 
ceptance  of  bond,  sureties  being  bound  severally  for  specified  par 
of  obligation,  not  reviewable;  Mexican  Construction  Co.  T.  Beusen 
118  U.  S.  54,  30  L.  78,  6  S.  Ct  940,  refusing  to  require  addition 
sureties,  lower  court  having  accepted  bond  with  one  only;  Drap 
T.  Davte,  102  U.  S.  871,  26  L.  122,  arguendo,  power  of  lower  coo 
exhausted  upon  taking  security  and  signing  citation. 

Dlatlngnished  in  Ballrond  Co.  v.  Schutte.  100  U.  S.  646,  25  : 
606,  setting  aside  approval  of  bond,  procured  by  fraud;  Tanii 
Street  By.  T.  Tampa,  etc.,  R.  E.,  30  Fla.  410,  H  So.  910,  vacatli 
supersedeas  where  acceptance  was  obtained  through  misrepresent 
tlon. 

MlscellaneouB.— Dueber,  etc.,  Co.  T.  Fahys,  etc.,  Co.,  46  Fe 
698,  incidentally. 
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21  Wall.  3a-36,  22  L.  476,  DOANB  T.  GLBNN. 

Depositions. —  Objections  to  reading  deposition  relating  to  de- 
fects which  might  haye  been  obviated  by  retaking,  but  not  to  the 
testimony  therein,  must  be  noted  when  deposition  is  taken  or  be 
presented  by  motion  to  suppress  before  trial,  p.  85. 

Cited  and  followed  in  Howard  y.  StiUwell,  etc.,  Mfg.  Co.,  139 
U.  S.  205,  35  L.  150,  11  S.  Gt  503,  holding  objections  to  informality 
in  taidng  deposition,  waived,  unless  made  at  time;  Stegner  y.  Blake, 
86  Fed.  184,  holding  objection  that  certificate  did  not  state  cause 
of  taking,  waived  because  not  made  before  trial;  M'Glaskey  y.  Barr, 
48  Fed.  138,  holding  technical  objections  to  testimony,  not  taken  at 
hearing,  deemed  waived;  Edwards  v.  Heuer,  46  Mich.  97,  8  N.  W. 
718,  where  objection  to  certificate  was  first  made  at  trial;  Murray 
v.  Larabie,  8  Mont  213,  19  Pac.  576,  holding  objection  to  fatally 
defective  certificate,  waived  by  failure  to  make  before  trial;  Sugar 
Pine,  etc..  Lumber  Co.  v.  Garrett,  28  Or.  170,  42  Pac.  129,  and 
American  Publishing  Co.  v.  Mayne  Co.,  9  Utah,  321,  34  Pac.  248, 
both  holding  objection  to  certificate  must  be  made  before  trial;  Elec- 
tric, etc,  Co.  V.  Consolidated  Light,  etc.,  Co.,  42  W.  Va.  584,  26  S. 
B.  188,  holding  objection  to  retaking  deposition,  waived  because 
not  made  before  triaL 

21  WalL  36-41,  22  L.  527,  GARDNEB  v.  BROWN. 

Trusts. —  One  appointed  trustee  of  real  property,  but  failing  to 
give  bond  as  required  by  statute.  Is  not  thereby  divested  of  the 
trust,  p.  41. 

Xortgages. —  In  action  to  foreclose,  under  trust  deed,  the  trustee, 
altbough  be  has  not  qualified  by  giving  bond  as  required  by  stat- 
ute. Is  a  necessary  party,  and  removal  should  be  refused  where  he 
is  a  citizen  of  the  same  State  as  plaintiff,  p.  41. 

Cited  and  applied  in  Myers  v.  Swann,  107  U.  S.  548,  27  L.  584, 
2  S.  Ct.  687,  holding  trustees  denying  trust  necessary  parties; 
Thayei*  v.  Life  Association,  112  U.  S.  720,  28  L.  866,  5  S.  Ct  357, 
Bonohoe  v.  Mariposa  Land  Co.,  5  Sawy.  167,  F.  C.  3,989,  and  Mitch^ 
ell  y.  TUlotson,  11  Biss.  327,  12  Fed.  738,  all  holding  trustee 
necessary  party  and  his  citizenship  material  in  determining  Juris- 
diction; Chester  v.  Chester,  7  Fed.  3,  remanding  removed  case, 
trustee  being  necessary  party  and  co-citizen  of  plaintiff;  Shipp 
V.  Williams,  62  Fed.  6,  22  U.  S.  App.  380,  holding  trustee,  although 
he  has  refused  to  act,  necessary  party  in  foreclosure;  Helm  v. 
Barnes,  1  Lea,  390,  holding  trustee,  although  not  yet  qualified,  nec- 
essary party  in  beneficiaries'  bill  to  assert  rights  against  strangers. 
Cited  generally  in  Price  v.  Foreman,  11  Biss.  331,  12  Fed.  803, 
holding  executors  necessary  parties  in  action  to  set  aside  will,  and 
their  citizenship  material  to  Jurisdiction;  Consolidated  Water  Co. 
y.  San  Diego,  93  Fed.  852,  holding  water  company  necessary  party 
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In  Bult  by  Its  mortgagee  to  restrain  city  from  lowering  rates;  Bun 
V.  Davenpoit,  etc.,  R.  R.,  46  Iowa,  453,  26  Am.  Rep.  153,  refusli 
removal  where  one  defendant  was  co-eiUzen  with  plaintiff. 

Dlstin£uisbea  in  Chester  v.  Wellfurd,  2  Flipp.  353,  F.  C.  2,66 
holding  trustee  not  Indispensable  party  !n  action  to  cancel  noti 
secured  by  trust  deed;  Swann  r.  Meyers,  79  N.  C.  102,  grantii 
removal  where  defeudnnta,  residing  in  State,  were  not  necessai 
parties  to  final  determination;  Sidney  Stevens  Impl.  Go.  v.  Soul 
Ogden,  etc.,  Co.,  —  Utah,  — .  58  Pac.  844,  trustee  of  trust  de< 
not  necessary  party  to  foreclosure,  because  not  vested  witli  title. 

Miscellaneous.— Stelnkuhl  v.  Tort;  2  Flipp.  382.  F.  C.  13.35 
holding  owner  and  llenholder  necessary  parties  In  action  to  remoi 
cloud  from  title. 

21  Wall  41-43,  22  L.  476,  VANNEVAR  v.  BBTANT. 

'Removal  of  causae. —  An  action  upon  contract.  In  which  plalntl 
and  several  defendants  are  citizens  of  State  In  which  action  I 
brought.  Is  not  removable  to  Federal  court  by  non-resident  defeni 
ants,  p.  43. 

Cited  and  applied  In  Meyers  v.  Swann,  107  U.  S.  647.  27  L.  S» 
2  S.  Ct.  680,  where  one  necessary  defendant  resided  in  plaintiffi 
State;  American  Bible  Society  v.  Price,  110  U.  8.  63,  28  L.  71,  3  i 
Ct  441,  remanding  action  to  set  aside  will,  where  executors  wer 
residents  of  plalntifTs  State;  Cambria  Iron  Co.  v.  Aehbum.  118  I 
S.  58,  30  L.  61,  6  S.  Ct.  flSO,  remanding,  where  some  defendants  n 
Bided  In  plaintiffs'  State;  Young  v.  Parker,  132  tJ.  S.  2T1.  33  I 
863,  10  S.  Ct  77,  holding  proper  citizenship  must  exist  when  a< 
tlon  Is  brought;  Hanrlck  v.  Hanrick,  153  U.  S.  196,  38  U  6S7,  1 
B.  Ct  838,  remanding,  where  several  defendants  resided  In  plain 
tlfts'  State;  Thouron  v.  East  Tennessee,  etc.,  By.,  38  Fed.  678,  am 
Anderson  v.  Bowers.  43  Fed.  322.  both  holding  all  defendants,  to  re 
move  on  ground  of  loeal  prejudice,  must  be  citizens  of  anothc 
State  tbut  see  35  Fed.  853,  1  L.  B.  A.  688,  and  n.,  post);  general): 
in  M'Donald  v.  SeUgman,  81  Fed.  7Hi,  and  Baltimore,  etc..  R.  R 
T.  P.,  W.  &  Ky.  B.  B.,  17  W.  Vn.  860,  both  holding  facts  upoi 
which  right  to  removal  is  based,  must  be  made  to  appear  to  satJa 
faction  of  State  court;  Henen  v.  Baltimore,  etc.,  R.  R.,  17  W.  Va 
895,  holding  order  of  lower  State  court  for  removal,  revlewabli 
by  appellate  State  court 

Distinguished  la  Wheelan  v.  New  York,  etc.,  Co.,  35  Fed.  853 
1  L.  B.  A.  68,  and  n.,  holding  removal  for  local  prejudice  not  wlthir 
rule,  nnder  act  of  March  3,  1887,  repealing  former  act  (but  see  3C 
Fed.  878,  supra);  Swann  v.  Meyers,  79  N.  C.  102,  holding  resldenl 
defendant  not  a  necessary  party  and  granting  removal. 

Seuoval  of  cauass. —  Cause  cannot  be  removed  to  Federal  court 
pending  motion  for  new  trial,  p.  43. 
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Cited  and  principle  applied  in  Lowe  y.  Williams,  94  U.  S.  651» 
24  L.  216,  holding  petition  for  removal,  filed  pending  appeal  In 
State  court,  properly  refused;  Railroad  Co.  v.  McKinley,  99  U.  S. 
148,  25  L.  273,  holding,  after  one  trial,  right  to  another  must  be 
perfected  before  removal  can  be  granted;  Giflcins  v.  Sweetzer,  102 
U.  S.  180,  26  L.  130,  holding  removal  properly  refused  after  final 
determination  by  State  court;  Alley  y.  Nott,  111  U.  S.  476,  28  L. 
492,  4  S.  Ct.  496,  holding  hearing  of  demurrer,  on  ground  that  com- 
plaint states  no  cause  of  action,  a  trial,  and  removal  not  allowable 
tliereafter;  Flsk  y.  Henarie.  142  U.  S.  466,  35  L.  1083,  12  S.  Ct. 
209,  reversing  S.  C,  13  Sawy.  49,  32  Fed.  425,  remanding  where 
petition  was  filed  after  three  trials  in  State  courts;  McCallon  v. 
Waterman,  1  Flipp.  653,  F.  C.  8,675,  remanding,  where  petition  was 
filed  after  default  entered  and  before  same  was  set  aside;  In  re 
Prazer,  9  Fed.  Cas.  729,  remanding  where  petition  was  filed  after 
decree  and  pending  appeal;  Davis  v.  Chicago,  etc.,  R.  R.,  46  Fed. 
30S,  holding  petition  too  late  where  made  after  trial,  resulting  in 
disagreement  of  jury;  Galpin  v.  Critchlow,  112  Mass.  340,  holding 
cause  cannot  be  removed  after  trial,  although  it  resulted  in  disa- 
greement; Jones  V.  Foster,  61  Wis.  29,  20  N.  W.  786,  holding  words 
''at  any  time  before  trial,"  mean  any  trial,  and  application  there- 
after, too  late.  Cited  and  applied  conversely  in  Baltimore,  etc.,  R. 
R.  V.  Bates,  119  TJ.  S.  467,  30  L.  438,  7  S.  Ct.  286,  holding  petition 
in  time  when  filed  after  new  trial  granted;  Melendy  v.  Currier,  22 
Blatchf.  504,  22  Fed.  130,  refusing  to  remand  where  petition  was 
filed  after  granting  of  new  trial;  Whitehouse  v.  Contiikental  Ins. 
Q>.,  2  Fed.  499,  refusing  to  remand  where  petition  was  filed  before 
pleadings  were  complete;  Brodhead  v.  Shoemaker,  44  Fed.  523,  11  L. 
R.  A.  569,  and  n.,  refusing  to  remand  where  petition  was  filed  pend- 
ing trial  de  novo  in  appellate  court;  Bray  ley  v.  Hedges,  53  Iowa,  584, 
5  N.  W.  749,  afllrming  removal,  petition  being  filed  after  granting 
of  new  triaL  Approved  in  Metropolitan  Ins.  Co.  y.  Ethier,  44  Mich. 
145.  6  N.  W.  201,  denying  removal  on  other  grounds;  Sharp  y. 
Gutcher,  74  Ind.  363,  allowing  removal  on  petition  filed  after  de- 
murrer heard  and  before  trial.  Cited  in  13  Am.  Rep.  295,  note,  on 
removal  of  causes,  and  22  Am.  Rep.  80,  note,  on  removal  of  causes. 

Distinguished  In  Ayers  v.  Watson,  113  U.  S.  597,  28  L.  1094,  5 
S.  Ct  642,  holding  mistrial,  by  reason  of  Jury  disagreeing,  does 
not  defeat  right  of  removal;  Field  v.  Williams,  24  Fed.  514,  and 
Hone  v.  Dillon,  29  Fed.  468,  both  holding  cause  removable  after 
decision  on  demurrer;  Stone  v.  Sargent,  129  Mass.  509,  holding 
cause  removable  after  hearing  before  auditor,  but  before  trial  by 
court 

Miscellaneous. —  Wooster  v.  Handy,  23  Blatchf.  118,  23  Fed.  53, 
holding  hearing  means  hearing  of  cause  on  Its  merits  and  sub- 
mission to  court;  State  v.  Newman,  24  Fla.  40,  42,  3  So.  470,  hold- 
ing final  trial  means  trial  in  court  of  original  jurisdietion;  Jack- 
son V.  Gould,  74  Me.  577,  holding  removal  only  authorized  where 
Federal  courts  could  have  entertained  cause  originally. 
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21  WoU.  44-€5,  22  L.  S51,  SCHULENBERO  t.  HABRIMAN. 

Beplorln. —  Where  complaint  In  replevin  alleges  propertr  a.od 
right  ot  pOBsesBlon,  and  answer  traverses  directly,  any  evidence 
golnx  t»  disprove  property  or  right  ot  poaseasioa  Is  admissible, 
p.  59. 

Cited  and  applied  In  Young  t.  Olasoock,  79  Mo.  ST7,  admitting,  la 
replevin,  evidence  that  goods  belonged  to  third  party;  Bosse  v. 
Thomas,  8  Mo.  App.  477,  holding,  under  general  denial,  defend- 
ant may  show  property  In  himself,  under  Missouri  code;  Stem 
Auction  Co.  v.  Mason,  16  Mo.  App.  47S,  holding  any  fact  tending  to 
disprove  plaintifTs  right  of  possession  may  be  shown  under  gen- 
eral denial;  Thomas  v.  Bamaey,  47  Mo.  App.  94,  holding  proof  of 
frand  In  aeqnlsltion  of  plalntltTs  title,  admissible  under  genera] 
denial  In  conversion;  Gallick  v.  Bordeaux,  22  Mont  476,  1^6  Pac. 
963,  holding,  nnder  general  denial  of  claim  and  delivery,  compbUnt 
generally  alleging  title,  any  facts  tending  to  rebut  plalntltTs  claim 
may  be  set  up;  Conner  v.  Knott,  8  8.  Dak.  806,  66  N.  W.  461,  hold- 
ing defendant  In  claim  and  delivery  may  show,  under  general 
denial,  that  goods  belong  to  third  party;  Chamberlln  v.  Winn,  1 
Wash.  603,  20  Pac.  TSl,  where  defendant,  nnder  general  denial, 
proved  stranger  owner  of  property;  dissentine  opinion  in  Turner 
V.  Langdon,  85  Mo.  441,  holding  evidence  that  title  Is  in  stranger,  ad- 
missible in  replevin,  majority  holding  prima  facie  title  of  plalntltt 
not  rebutted. 

Cited,  but  application  denied.  In  Jones  v.  McQueen,  IS  Utah,  185, 
4S  Pac.  203,  deciding  case  upon  other  grounds. 

AdvoTM  poBSMBi<xi. —  Admitted  quiet  and  peaceable  possesBlott 
by  plaintiff  Is  prima  facie  evidence  of  title,  throwing  burden  upon 
defendant  of  establishing  contrary,  p.  59. 

FabUo  lands. —  Under  act  of  June  3,  1856.  granting  to  Wlscon- 
rin  certain  sections,  and  providing  for  their  disposal  by  legis- 
lature, upon  completion  of  sections  of  railroad,  conveyance  before 
such  construction  passed  no  title,  p.  59. 

.  Cited  and  relied  upon  in  Farnsworth  v.  Minnesota,  etc.,  B.  XL, 
92  n.  S.  66,  23  L.  535,  holding,  under  similar  statute,  convejBDce 
by  State  to  railroad,  before  conatructloo  thereof,  passed  no  title; 
New  Orleans,  etc.,  Ry.  v.  United  States,  124  TT.  S.  130,  31  U  385.  8 
8.  Ct  420,  holding  conveyance  by  grantee,  before  compliance  w^lth 
condition,  passed  no  title  against  government;  Lake  Superior,  etc., 
Co.  V.  Cunningham,  44  Fed.  829,  831,  holding  conveyance  of  rail- 
road lands  by  State,  before  completion  of  road,  Invalid;  Swan  v. 
Miller,  S2  Ala.  538.  539,  1  So.  07,  and  Matbis  v.  Tennessee,  etc.,  R. 
B.,  83  Ala.  416,  3  So.  791,  botli  holding  such  conveyance  by  State 
under  said  grant,  incapable  of  subseauent  ratlflcatlon;  Slonz  Ot;. 
etc.,  R.  B.  V.  Countryman,  83  Iowa,  180,  49  N.  W.  75,  holding  grant 
by  State,  before  lauds  were  earned  by  railroad.  Invalid;  Jackson, 
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etc,  R.  R.  V.  Davison,  65  Mich.  431,  32  N.  W.  733,  holding  State  con- 
veyance prior  to  railroad's  earning  land,  void;  dissenting  opinion 
in  United  States  t.  Longhrey,  172  U.  S.  222,  224,  230,  19  S.  Ct 
159,  160,  162,  arguendo,  government  can  recover  for  timber  cut 
by  grantee  after  breach  of  condition  subsequent,  but  before  for- 
feiture. 

Distinguished  In  Winona,  etc,  R.  R.  v.  County  of  Deuel,  8  Dak. 
18k  12  N.  W.  566,  holding  State  can  contract  to  convey  to  company 
on  performance  of  conditions;  Chicago,  etc.,  R.  R.  v.  Lewis,  53 
Iowa,  114,  4  N.  W.  852,  holding  State  can  grant  Its  Interest  In  such 
lands,  subject  to  completion  of  road. 

Public  lands. —  Act  of  June  3,  1856,  providing  "  that  there  shall 
be,  and  there  Is,  hereby  granted,"  to  Wisconsin,  certain  lands,  to 
be  applied  to  aiding  railroad  construction,  and  subject  to  qualified 
legislative  disposal,  and  upon  failure  of  completion,  to  revert  to 
United  States,  passed  a  present  Interest,  imperfect  until  route  was 
fixed,  when  It  acquired  precision,  p.  60. 

Cited  In  the  following  cases,  construing  the  same  and  like  grants: 
Missouri,  etc.,  R.  R.  v.  Kansas,  etc.,  Ry.,  97  U.  S.  406,  24  L.  1097, 
construing  act  of  July  1,  1862;  Railway  Co.  v.  Ailing,  99  U.  S. 
475,  25  L.  443,  construing  acts  of  March  3,  1875,  1877,  granting 
right  of  way;  Wright  v.  Roseberry,  121  U.  S.  500,  30  L.  1042,  7 
S.  Ct  989,  construing  act  granting  swamp  lands  to  Arkansas;  St. 
Paul,  etc.,  R.  R.  v.  Northern,  etc.,  R.  Co.,  139  U.  S.  6,  35  L.  79,  11 
S.  Ct  390,  construing  grant  of  July  2,  1864,  and  holding  it  In  the 
nature  of  a  float;  United  States  v.  Southern  Pacific,  146  U.  S. 
683,  36  L.  1097,  13  S.  Ct  155,  construing  act  of  July  27,  1866;  Schow 
V.  Harriman,  154  U.  S.  609,  22  L.  556,  14  S.  Ct  1209,  construing 
same  act;  United  States  v.  Loughrey,  172  U.  S.  210,  19  S.  Ct  155. 
construing  same  act;  Cahn  v.  Barnes,  7  Sawy.  53,  5  Fed.  331,  and 
Pengra  v.  Munz,  12  Sawy.  238,  29  Fed.  834,  construing  Oregon 
wagon-road  grant  of  July  5,  1866;  Southern  Pacific  v.  Dull,  10  Sawy. 
512,  22  Fed.  493,  construing  act  of  March  3,  1871;  Francoeur  v. 
Newhouse,  14  Sawy.  354,  40  Fed.  620,  construing  grant  of  August 
2,  1862;  United  States  v.  Dalles  Military  Road  Co.,  14  Sawy.  393, 
41  Fed.  496,  and  United  States  v.  Wallamet  Road  Co.,  14  Sawy. 
488,  42  Fed.  357,  S.  C,  44  Fed.  240,  construing  military-road  grants 
of  February  25,  1867;  Taboreck  v.  Burlington,  etc.,  R.  R.,  2  Mc- 
Grary,  410,  13  Fed.  104,  holding  title  passed  to  specific  sections  on 
location  of  route;  Koehler  v.  Barin,  25  Fed.  165,  construing  act  of 
May  4,  1870;  Wlneman  v.  Gastrell,  53  Fed.  700,  2  U.  S.  App.  449, 
construing  swamp-land  grant  of  March  3,  1852,  to  Mississippi,  and 
coIlectiDg  cases;  Winona,  etc.,  R.  R.  v.  County  of  Deuel,  3  Dak.  16, 
12  N.  W.  565,  construing  act  of  March  3,  1857;  Washington,  etc., 
Co.  V.  Northern  Pacific,  2  Idaho,  518,  21  Pac.  659,  construing  act 
of  July  2,  1864;  State  v.  Portsmouth  Bank,  106  Ind.  445,  7  N.  B. 
886,  construing  swamp-land  grant  of  September  28,  1850;  Wright 
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T.  GlBh,  S4  Mo.  115.  6  S.  W.  706,  coostrulns  act  of  June  10,  183 
and  boldlng  eubaeqaeut  patentee  took  no  title;  Northern  Pacli 
T.  Msjors,  fi  Mont  130,  131,  133,  2  Pac.  328,  329,  confitruliig  act 
July  2,  1864,  revlevlng  autboritlee;  Atlantic,  etc.,  R.  R.  t.  UlDgt 
7  N.  Mei.  3«S,  34  Pac.  5M,  construing  act  ot  July  27,  1866;  Northe: 
Pacific  T.  Miller,  20  Wasb.  34,  64  Pac.  607,  construing  acta  of  Ju 
2,  1864,  and  May  31.  1870;  Northern  Pac.  H.  R.  t.  Wright,  54  Fe 
60,  7  U.  S.  App.  502,  grant  of  1864  to  plaintiff,  vested  present  titl 
Cited  and  principle  applied  also  in  Leavenworth,  etc.,  R-  R. 
United  States,  92  U.  S.  741.  23  L.  637.  holding  above  words  Impa 
present  grant,  although  survey  may  be  requisite  to  give  preclslo 
■Wisconsin,  etc.,  R.  R.  t.  Price  County,  133  U.  8.  609,  33  L.  604. 
8.  Ct  346,  holding  title  perfected  on  Identification  of  land,  relat 
back  for  purposes  of  taxation;  New  York  Indians  v.  United  Statt 
170  U.  8.  17,  18,  42  L.  933,  18  8.  Ct  634.  holding  grant  of  Kans; 
landa  to  Indians,  agreeing  to  remove  there,  one  in  prKsentl,  i 
viewing  cases;  Soatbera  PacHflc  t.  Orton,  6  Sawy.  198,  32  Ped.  47 
holding  railroad  grant  of  July  27,  1866,  vested  right  from  passai 
of  act,  attaching  to  specific  land  on  filing  plat;  Denny  v.  Dodso 
13  Sawy.  75,  32  Fed.  903,  where  grantee,  under  like  grant,  mal 
talned  ejectment  against  subsequent  settler;  United  States  v.  Cm 
Der,  14  Sawy.  545.  38  Fed.  9,  holding  like  grant  (July  1,  1862).  pi 
tected  grantee  against  all  parties  until  It  became  specific;  Souther 
etc.,  R.  R.  V.  Wlggs.  14  Sawy.  675,  43  Fed.  338,  holding  like  gra 
to  plalntltr  barred  from  passage,  all  other  acquisition  of  lands  i 
eluded  therein;  Parker  v.  New  Orleans,  etc.,  R.  R.,  33  Fed.  607,  hoi 
lug  grantee,  under  like  grant,  took  mortgageable  Interest;  LaJ 
Superior  Canal  Co.  t.  Cunningham,  44  Fed.  834,  holding  like  gra 
cut  oil  subsequent  claims  to  land  Included  therein;  Northern,  eti 
R.  R.  V.  Cannon,  46  Fed.  227,  where  grantee  maintained  ejet 
ment;  United  States  v.  WlUamette  Valley  Road  Co..  !%  Fed.  71 
holding  purchaser  from  State,  of  lands  similarly  granted  theret 
to  aid  road  building,  actiulred  good  title  irrespective  of  paten 
Northern  Pacific  v.  Musser.  etc.,  Co.,  68  Fed.  998.  34  U.  8.  App.  6 
holding  like  grant  (July  2.  1804)  conveyed  present  interest,  shu 
ting  out  subsequent  locators;  Swan  v.  Llndsey.  70  Ala.  518,  holdlE 
purchaser,  under  like  grant  took  present  title,  capable  of  bu| 
porting  ejectment  prior  to  completion  of  road;  Swan  v.  Larmor 
70  Ala,  5G3,  where  purchaser  from  grantee,  under  similar  gran 
maintained  ejectment;  Worthen  v.  Ratcllffe,  42  Ark.  348,  lant: 
donated  on  condition  subsequent,  that  improvements  be  made,  veai 
on  delivery  of  deed,  subject  only  to  defeasance  by  owner  for  bread 
McNee  v.  Donahue,  76  Cal.  604.  18  Pac.  441,  holding  act  of  186i 
quieting  titles  lo  Calirornla,  operated  as  a  grant  In  prtesenti  < 
surveyed  public  lands;  Savannah,  etc.,  Ry.  v.  Davla.  25  Fla,  92 
7  So.  30,  holding  grant  fixed  beyond  change  upon  adoption  of  ronti 
Daggett  V.  Bonewitz,  107  Ind.  278,  7  N.  E.  901,  holding  aubsequei 
patent  to  land  within  like  grant,  without  effect;  Chicago,  etc.  I 
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R.  T.  GrlnneU,  51  Iowa,  483,  1  N.  W.  718,  holding  location  of  road 
flxed  grant,  which  could  not  be  divested  by  subsequent  act  au* 
tborizlng  change  of  routes;  Atchison,  etc.,  R.  R.  v.  Bobb,  24  Kan. 
<»78,  holding  settlement  on  land  subsequent  to  location  of  road,  gave 
no  right  of  pre-emption;  Winona,  etc.,  R.  R.  v.  St  Paul,  etc.,  R.  R., 
28  Minn.  181,  2  N.  W.  490.  holding  subsequent  grantee  of  lands  in- 
eluded  In  said  grant,  trustee  for  railroad,  for  whose  benefit  grant 
was  made;  Winona,  etc.,  R.  R.  v.  Randall,  29  Minn.  286,  13  N.  W. 
128,  where  grantee  maintained  ejectment  against  subsequent  pat- 
entee; Wunderlich  v.  Spradling.  121  Mo.  377,  378.  25  S.  W.  1066, 
where  grantee  maintained  ejectment  against  subsequent  patentee; 
Wilson  V.  Beckwith,  140  Mo.  385,  41  S.  W.  992,  holding  Uke  act  of 
February  9,  1853,  conveyed  present  Interest  to  State,  unimpressed 
with  lien  or  trust  In  favor  of  United  States;  United  States  Trust 
€o.  V.  Atlantic  &,  Pacific  Tl.  R..  8  N.  Mex.  686,  47  Pac.  728,  holding 
grant  of  right  of  way,  exempted  from  taxation  one  in  prsesenti.  and 
territorial  taxation  thereof  Illegal;  Wardwell  v.  Paige.  9  Or.  521, 
upholding  title  of  locator,  under  act  of  September  4,  1841,  granting 
land  to  Oregon  against  subsequent  patentee;  Tarpey  v.  Salt  Co., 
5  Utah,  499,  17  Pac.  633,  where  grantee  under  like  grant  main- 
tained ejectment;  Wisconsin  Central  R.  R.  v.  Price  Co.,  64  Wis. 
501,  26  N.  W.  97,  holding  lands  so  granted,  taxable  by  State  from 
date  of  selection;  dissenting  opinion  in  Barden  v.  Northern  Pac. 
R.  R..  154  U.  S.  336,  338,  340,  38  L.  1005,  1006,  14  S.  Ct.  1041,  1042. 
1M3.  holding  such  grant  Included  Interest  in  minerals  on  lands 
BQbsequently  Identified  by  route  taken,  majority  contra;  Lake  Su- 
perior Canal  Co.  v.  Cunningham,  44  Fed.  810,  citing  principal  case 
grenerally;  Atlantic,  etc..  R.  R.  v.  Mingus,  7  N.  Mex.  387,  34  Pac. 
^1,  construing  act  granting  land  to  plaintiff  as  grant  In  praesentl, 
agreeing  with  majority  on  this  point 

Cited,  but  not  applied,  in  St  Paul,  etc.,  R.  R.  v.  Brown,  24  Minn. 
1^78,  holding  such  grant  a  valid  executory  contract  to  convey;  Hey- 
denfeldt  v.  Daney  Gold,  etc..  Co.,  10  Nev.  309,  310,  316.  holding 
whether  grant  to  State  (July  4,  1866)  was  present  or  not,  Congress 
could,  with  State's  consent,  and  prior  to  its  disposal  of  lands 
thereby,  change  terms  of  grant  Qualified  In  Shepard  v.  North- 
western Ins.  Co.,  40  Fed.  348.  353,  holding  grant  does  not  divest 
goyemmenf  s  title  to  any  particular  sections  until  they  are  earned 
and  selected;  Northern  Pacific  v.  Sanders.  46  Fed.  248.  holding 
like  grant  does  not  operate  to  withdraw  particular  lands  from 
sale  until  line  of  road  is  fixed;  Musser  v.  M'Rae.  38  Minn.  411.  38 
N.  W.  104.  holding  title  does  not  attach  to  specific  sections  until 
selection  of  route;  Layton  v.  FarreU,  11  Nev.  455.  holding  grant 
does  not  attach  to  specific  sections  prior  to  survey,  and  does  not 
attach  to  sections  previously  pre-empted,  other  lands  being  granted 
to  State  In  lieu  thereof. 

Public  lands. —  Unless  there  are  other  words  in  a  statute,  re- 
straining operation  of  words  of  present  grant,  these  must  be  taken 
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In  their  natural  scnBO  to  Import  an  Immediate  tranarer  of  title,  i 
thongb  subsequent  proceedings  may  be  required  to  glre  predslo 
thereto  and  attach  It  to  specific  tracts,  p.  62. 

Cited  and  applied  In  Deaeret  Salt  Co.  r.  Tarper,  142  U.  S.  21! 
S5  L.  1001,  12  S.  Ct.  161.  following  principal  case  In  construln 
similar  statute  and  holding  grantee  mar  maintain  ejectmen 
Northern  Paclflc  t.  Majors,  5  Mont  141,  1*5,  2  Pac.  333,  337,  coi 
struing  act  bf  July  2,  1804,  and  holding  Its  words  of  present  gni 
nnquaUfled;  State  t.  Slonx  City,  etc.,  S.  It.,  T  Neb.  373,  holding  Stai 
grant,  to  aid  railroads,  one  In  prsesentl;  Eaatem,  etc.,  R.  R.  ' 
Central  R.  R.  Co.,  F>2  N.  J.  L.  274,  19  Atl.  725,  holding  State  grant  ( 
tide  lands  to  city,  aubject  to  Improvement,  one  in  pnesentl. 

Cited,  but  application  denied,  In  Heydenfeldt  t.  Daney  Gold,  et( 
Co.,  93  U.  S.  639,  23  L.  996,  where  words  of  qnallBcation  restrlctf 
those  of  present  grant;  United  States  v.  Chlldera,  8  Sawy.  173,  17 
12  Fed.  R37,  589.  holding  provision  for  conveyance,  as  sections  i 
road  were  completed,  qualified  words  of  present  grant  (act  Jnly 
1864).  Vlstlngulsbed  In  HaU  v.  RusseU.  101  U.  S.  R09.  25  L.  83 
holding  grant  to  "  gnaltfied  settler,"  did  not  vest  until  qnallflcatic 
was  completed. 

Statutes. —  Rule  that  private  present  grant  of  nndeslgnated  lai 
la  a  mere  contract  to  convey,  does  not  apply  to  legislative  gran 
which  operate  as  laws  as  well  as  transfers,  and  have  such  for 
OS  legislative  Intent  requires,  p.  62. 

Cited  and  applied  in  Winona,  etc.,  R.  R.  v.  County  of  Deael. 
Dak.  22,  12  N.  W.  587,  construing  statute  granting  to  railroad  li 
mnnlty  from  taxation  and  other  privileges  previously  pnrchast 
by  State  under  foreclosure;  Jackson,  etc.,  R  R  v.  Davison.  fS  MIc 
430.  32  N.  W.  T33.  holding  grant  must  be  so  construed  as  to  be 
effect  legislative  Intent,  Irrespective  of  common-law  constmctio: 
Nash  T.  SuIUvan,  29  Minn.  214,  12  N.  W.  702,  holding  grant  not  m 
Ject  to  rules  of  conveyance  regarding  warranties;  Wardwell 
Paige,  9  Or.  521.  construing  grant  to  State  for  benefit  of  locato 
(September  4,  1841). 

Public  lands. —  Provision  in  an  act  granting  lands  Cor  aldii 
railroads,  subject  to  qualified  legislative  disposal,  that  all  lani 
remaining  unsold  after  ten  years  shall  revert  to  United  States 
road  be  not  then  completed.  Is  a  provision  that  grant  shall  be  vo 
OS  breach  of  condition  subsequent,  p.  62. 

ated  in  Bybee  v.  Oregon  4  CaL  R.  R.,  139  U.  8.  676,  35  L.  SO 
11  S.  Ct  643,  holding  such  provision  does  not  Ipso  facto  work  fo 
felture  on  failure  of  completion. 

Cited,  but  not  applied,  in  Manuel  v.  Wulff,  152  U.  8.  510,  38  ] 
634,  14  S.  Ct  ^3,  holding  qualification  of  plalntHTs  grantee,  not 
condition  subsequenL 


381  Schulenberg  ▼.  HarriioaiL  21  Wall.  44-65 

SrtatMU —  No  one  but  grantor  or  his  heirs  or  successors  can  take 
adyantage  of  non-performance  of  condition  subsequent  annexed  to 
estate  in  fee,  and  if  they  do  not  enforce  forfeiture,  title  remains  In 
grantee,  p.  68. 

Cited  and  principle  applied  in  Grinnell  r.  Railroad  Oo.,  108  U.  8. 
744,  26  L.  458,  holding  settler  on  railroad  lands  cannot  set  up  breach 
of  condition  by  grantee,  goyemment  not  having  acted;  Van  Wyck 
I  T.  KneTals,  106  U.  S.  869,  27  L.  204,  1  S.  Gt  340,  holding  stranger 

cannot  set  up  grantee's  breach  of  condition  to  strengthen  his  own 
claim;  Bybee  t.  Oregon,  etc.,  B.  R.,  139  U.  8.  674,  675,  679,  85  L. 
307.  309,  11  S.  Gt  642,  643,  644,  affirming  S.  G.,  11  Sawy.  483,  484, 
26  Fed.  688,  589,  holding  breach  of  condition  cannot  be  asserted 
by  stranger  entering  lands;  Wallamet  Falls  Go.  ▼.  Kittridge,  5  Sawy. 
47,  F.  G.  17,106,  holding  only  soyerelgn  can  take  adyantage  of  cor- 
poration's non-compliance  with  conditions  subsequent  of  its  crea- 
tion; Southern  Padflc  R.  R.  y.  Orton,  6  Sawy.  182,  183,  82  Fed. 
471,  holding  trespasser  cannot  question  power  of  corporation  to 
talce  under  grant;  Hughes  y.  Northern  Pacific  Ry.,  9  Sawy.  829,  18 
Fed.  118,  denying  right  of  stranger  to  take  advantage  of  grantee's 
breach  of  condition;  Denny  y.  Dodson,  18  Sawy.  81,  82  Fed.  908, 
holding  breach  by  grantee  no  defense  in  ejectment  against  tres- 
passer; Knerals  r.  Hyde,  5  Dill.  472,  F.  G.  7,878,  and  Ex  parte 
Oole,  1  McGrary,  405,  6  Fed.  654,  both  holding  subsequent  patentee 
cannot  take  advantage  of  prior  grantee's  breach  of  condition  sub- 
sequent; O'Rourke  v.  Gentral  Gity  Soap  Go.,  26  Fed.  579,  holding 
one  suing  for  infringement  of  trademark,  must  recover  on  strength 
of  his  own  title,  not  defendant's  lack  thereof;  Parker  y.  New  Or- 
leans, etc.,  B.  R.,  83  Fed.  700,  denying  right  of  grantee's  assignee 
to  question  grantee's  title  after  breach;  United  States  y.  Wallamet 
Falls  Go.,  14  Sav^.  488,  42  Fed.  357,  44  Fed.  240,  holding  only 
grantor  can  avail  himself  of  grantee's  breach  of  condition  subse- 
quent; Northern  Pacific  v.  Gannon,  46  Fed.  239,  holding  compliance 
of  grantee  with  condition  subsequent,  not  determinable  in  action 
between  grantee  and  stranger;  United  States  v.  Tennessee,  etc., 
B.  R.,  71  Fed.  73,  holding  sale  by  grantee  of  public  hind,  after 
breach  of  condition  subsequent,  but  prior  to  declaration  of  for- 
feiture, valid;  United  States  v.  Loughrey,  71  Fed.  923,  34  U.  S.  App. 
575,  denying  right  of  action  of  government  for  timber  cut  on  pub- 
lic land  after  grantee's  breach,  but  prior  to  declaration  of  for- 
feiture; Sklpwith  V.  Martin,  50  Ark.  150,  6  S.  W.  616,  holding  con- 
veyance on  condition  subsequent  that  jail  be  built,  defeasible  only 
by  grantor;  Orr  v.  State,  56  Ark.  110,  19  S.  W.  820,  holding  only 
State  can  avail  itself  of  non-performance  of  payment  for  school 
lands;  Ghicago,  etc.,  R.  R.  v.  Grinnell,  51  Iowa,  485,  1  N.  W.  720, 
holding  defendant  in  action  for  possession  cannot  set  up  grantee's 
non-compliance  with  conditions;  State  v.  Torinus,  26  Minn.  6,  87 
Am.  Rep.  897,  49  N.  W.  260,  holding  maker  of  note,  for  purchase 
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of  logB  cnt  from  lands  granted  to  State,  cannot  set  up  gmntei 
breach  of  conditions  subsequent;  American  Dock  Go.  t.  Truste 
&t  Fnbllc  Schools,  39  N.  J.  Eq.  418,  holding  only  State  can  nl 
question  of  Its  grantees'  compliance  irlth  conditions  enbeeqnei 
Towle  T.  Bemsen,  TO  N.  T.  312,  314,  holding  only  grantor  can  an 
himself  of  breach  of  conditlonfl  subsequent,  and  rigbt  of  recent 
does  not  pass  hj  conTeyance  by  him;  TJplngton  t.  Corrigan.  151 
T.  163,  45  N.  B.  362,  37  L.  R.  A.  798,  holding  right  of  re-entry  1 
breach  of  condition  subsequent,  not  devisable  or  descendible,  b 
goes  to  represents tlvee;  Walker  Branch  y.  Directors  of  Wesley 
Cemetery  Assn.,  11  Ohio  C.  C.  190,  holding  possibility  of  reveri 
for  breach  of  condition  subBequent,  not  transferable;  Gorman  M' 
tng  Co.  V.  Alexander,  2  8.  Dak.  665,  61  N.  W.  348,  upholding  tl 
of  alien  to  mining  claim,  as  against  everyone  but  United  Stati 
Cited,  arguendo.  lu  Eopklne  v.  Grlraaliaw,  165  U.  S.  348,  41  L.  7- 
n  8.  Ct  403;  also  Town  of  La  Pointe  v.  Town  of  Ashland,  47  W 
260,  2  N.  W.  313.  Cited  In  dissenting  opinion  in  Washington,  el 
Co.  V,  Coeur  d'Alene  By.,  2  Idaho,  653,  21  Pac.  5^,  clUng  prlDclj 
case  generally,  majority  not  passing  upon  point;  TIbbltts  v.  j 
Tong,  4  Mont  650,  2  Pac.  768,  holding  only  State  can  question  rig 
of  alien  to  locate  mining  claim,  majority  holding  such  location  ti 
against  subsequent  citizen  locator.  Cited  In  44  Am.  Dec.  758,  Tt 
note,  on  this  point,  and  77  Am.  Dec.  711,  note. 

Distinguished  in  State  v.  Emmert,  19  Kan.  NO,  where  paym« 
of  Interest  on  price  of  school  lands  was  a  condltlOD  precede] 
Belchenbach  v.  Washington,  etc.,  B.  B.,  10  Wash.  360,  38  Pac.  11^ 
holding  rule  does  not  apply  to  easements  and  sustaining  action 
declare  forfeiture  for  breach  of  condition  sut>sequent,  brought 
grantor's  assignee. 

Estates. —  Reserved  right  of  grantor  of  prlvi^  grant  for  brea 
of  condition  subsequent,  must  be  asserted  by  entry  or  its  equlvalei 


Cited  In  St  Paul's  Church  v.  Attorney-General,  164  Mass.  198. 
N.  B.  235,  no  application;  St  Joseph,  etc.,  R.  B.  v.  St  Louis,  et 
By.,  135  Mo.  192.  36  S.  W.  606,  33  L.  B.  A.  613,  holding  right  of  ent 
for  condition  broken,  not  an  estate  In  lands  or  a  possibility  of  i 
TCrter,  but  a  chose  In  action. 

Estates. —  Reserved  right  of  grantor  of  public  grant  for  breach 
condition  subsequent  must  be  asserted  by  Judicial  proceedlnj 
equivalent  to  common-law  Inquest  of  office,  or  by  legislative  ass< 
tlon  of  ownership,  without  which  title  remains  in  grantee,  p.  64. 

Following  are  the  citing  cases  which  rely  upon  this  boldln 
Parnsvortb  r.  Minnesota,  etc..  R.  R.,  92  U.  8.  67,  23  L.  535,  boldli 
forfeiture  under  similar  statute,  may  be  declared  by  leglslatui 
McUlcken  v.  United  States,  97  U.  S.  218,  24  L.  962,  holding  right 
re-entry  for  condition  broken,  sufflcl^itly  asserted  by  placing  lam 
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on  sale;  United  States  y.  Southern,  etc.,  B.  R.,  146  U.  S.  594,  36  L. 
10d7,  13  S.  Gt  155,  holding  grantee's  title  good  until  goTernment 
asserted  forfeiture;  Lake  Superior,  etc..  Go.  y.  Gunningham,  155  U. 
S.  372,  39  li.  189,  15  S.  Gt  110,  affirming  S.  G.,  44  Fed.  822,  a  similar 
case;  Atlantic,  etc..  R.  R.  v.  MIngus,  165  U.  S.  433,  41  K  778,  17 
S.  Ct.  353,  holding  forfeiture  sufficiently  asserted  by  reservation  of 
land  for  Indians  subsequent  to  breach;  New  York  Indians  y.  United 
States,  170  U.  S.  25,  42  L.  936,  18  S.  Gt  537,  holding  goyernment 
never  asserted  forfeiture  of  Kansas  grants  to  New  York  Indians; 
St  Paul,  etc.,  Ry.  v.  Greenhalgh,  26  Fed.  567,  holding  act  opening 
land  to  settlement,  sufficient  assertion  of  forfeiture;  Farmers*  Loan, 
etc,  Co.  V.  Ghicago,  etc.,  Ry.,  39  Fed.  149,  overruled,  see  Angle  v. 
Chicago,  etc.,  Ry.,  151  U.  S.  27,  36,  holding  grant  to  another  subse- 
quent to  grantee's  breach,  sufficient  assertion  of  forfeiture;  Steele 
V.  Walker,  115  Ala.  490,  67  Am.  St  Rep.  65,  21  So.  944,  holding 
Federal  receiver  in  charge  of  forfeited  property  not  liable  in  tres- 
pass to  party  claiming  ownership;  Sioux  Gity,  etc.,  R.  R.  v.  Country- 
man, 83  Iowa,  181,  49  N.  W.  75,  holding  resumption  of  lands  on 
breach,  properly  exercised  by  relinquishment  of  same  by  State  to 
United  States;  Ylcksburg,  etc.,  R.  R.  v.  Sledge,  41  La.  Ann.  902, 
6  So.  727,  and  Mower  v.  Kemp,  42  La.  Ann.  1017,  8  So.  832,  both 
holding  State,  as  trustee,  can  declare  forfeiture  unless  estopped  by 
her  own  act;  Green  v.  Irving,  54  Miss.  464,  28  Am.  Rep.  371,  holding 
sale  by  holder  of  paramount  title  sufficient  assertion  there  for  pos- 
sessors under  lesser  titles  to  abandon  as  upon  eviction,  suing  their 
covenantors;  Northern  Pacific  R.  R.  v.  Majors,  5  Mont.  136,  137,  2 
Psc.  332,  holding  only  grantor  can  raise  question  of  grantee's  for- 
feiture for  breach  of  condition  subsequent;  State  v.  Sioux  Gity, 
etc.,  R.  R.,  7  Neb.  372,  holding  suit  to  quiet  title  not  proper  method 
of  asserting  forfeiture;  Southern  Pacific  v.  Esqnibel,  4  N.  Mex.  343, 
5  N.  Mex.  141,  20  Pac.  115,  holding  defaulting  railroad  will  not  be 
heard  to  complain  that  forfeiture  of  grant  was  not  proper  measure 
to  secure  completion  of  road;  De  Lancey  v.  Plepgras,  138  N.  Y.  40, 
33  N.  B.  825,  holding  legislatite  purpose  to  enforce  forfeiture  clearly 
manifested  by  act  authorizing  advertisement  and  sale;  Wisconsin, 
etc.,  R.  R.  V.  Price  Co.,  64  Wis.  587,  26  N.  W.  96,  holding  failure  of 
company  to  complete  railroad,  does  not  work  forfeiture  in  absence 
of  congressional  action;  Iron  Mountain  R.  R.  v.  Memphis,  96  Fed. 
126,  dty  ordinance  unlawfully  declaring  forfeiture  of  street  fran- 
chise, is  sufficient  threat  to  justify  injunction;  dissenting  opinion  in 
Green  r.  Irving,  54  Miss.  467,  holding  action  for  breach  of  warranty, 
rests  on  different  grounds  from  action  for  breach  of  condition  sub- 
sequent, majority  holding  supra.  Cited  in  44  Am.  Dec.  756,  note  in 
point 

Cited  generally  in  Sexton  v.  Chicago  Storage  Co.,  129  111.  332,  16 
Am.  St  Rep.  280,  21  N.  B.  922,  holding  right  of  entry  on  breach  of 
condition  subsequent  a  chose  in  action,  not  a  reversion  nor  an  eft- 
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tate;  Neer  y.  WllIlamB,  27  Ksn.  07,  holding  State  patent  to  lam 
declared  forfeited  bf  Congresa,  void. 

Cited,  bnt  not  applied,  Ip  Jackson,  «tc.,  B.  B.  r.  Davison,  05  Ulc 
432,  82  N.  W.  734,  not  passing  upon  question  of  forfeltare.  Dl 
tlngnlshed  in  United  States  t.  Norttaeni,  etc.,  B.  Co.,  96  Fed.  87 
doubting  whether,  under  cbarter  of  defendant,  court  has  Jurlsdictlt 
to  hear  application  for  forfeltare.  Quallfled  In  United  Statea 
Willamette  Valley  Boad  Co..  65  Fed.  718,  holding  govemment  cann 
declare  forfeitare  after  allowing  companr  to  proceed  to  compl 
tton  of  road  after  time  limited;  St  Loala,  etc.,  B.  B.  t.  McOee,  i: 
U.  S.  474,  29  L.  448,  6  S.  Ct.  12S.  holding  leglsladTe  asaertloB  i 
ownership  mast  be  clear  and  positive;  UtQneapolls.  etc.,  B.  B. 
Dulutb,  etc.,  B.  B,  4S  Minn.  106,  47  N.  W.  46S,  holding  granti 
aUowlng  grantee  after  breach,  bnt  before  declaration  of  f orfeitor 
to  proceed  to  completion,  cannot  afterward  declare  same. 

Property. —  Standing  timber  constitates  part  of  realtj,  p.  64, 

Cited  m  McDodrlll  v.  Pardee,  etc,  Lumber  Co.,  40  W.  Va.  678,  S 
S.  E.  8S3,  holding  tenant  of  wooded  land,  let  for  farming,  maj  ci 
timber  to  clear  land. 

Zjogs  and  lodging. —  Timber  when  cut  becomes  personal  propert; 
p.  64. 

Cited  and  applied  In  United  Statea  t.  Loaghrer,  173  U.  S.  211,  21 
217,  19  8.  Gt  155,  157,  holding  timber  cut  before  forfeiture  an 
revereion  to  government  does  not  revert  with  land;  Webb  v.  Phillip 
80  Fed.  966,  64  U.  8.  App.  59,  holding  timber  cnt  from  land  b< 
comes  personal  property,  title  remaining  In  landowner;  Ford  ' 
Sutherlin,  2  Mont  443,  mortgage  of  grain  "  now  standing,"  does  D< 
Include  cnt  grain,  as  against  subsequent  attachment 

Logs  and  logging*. —  All  remedies  afforded  by  law  In  case  of  coi 
version  of  other  personal  property  are  open  to  State  for  recovery  c 
timber  cnt  and  taken  from  ita  landa,  p.  64. 

Cited  and  applied  In  Northern,  eta,  B.  B.  v.  Lewis,  162  U.  ( 
3T4,  40  Li.  1006,  16  8.  Ct  833,  holding  cutter  of  government  tlmbe 
can  maintain  no  action  against  stranger  for  destmctloii  thereol 
Stone  T.  United  States,  167  U.  B.  182,  42  L.  129.  17  B.  Ct  780,  hold 
ii^  prior  criminal  proaecotlon  no  defense  to  civil  action  for  cuttln, 
government  timber,  which  may  be  brought  wherever  defendant  1 
found;  United  States  v.  Steenerson.  50  Fed.  506,  4  U.  S.  App.  33; 
holding  title  of  land  from  which  logs  were  cut  may  be  determine! 
In  replevin. 

Cited,  bat  application  denied.  In  SulUvan  v.  Schnltz,  22  Uon1 
544,  57  Pac.  280,  where  plaintiff  attempted  to  avoid  contract  ti 
purchase  tombstone,  on  ground  that  It  was  cut  from  public  land. 

BeplBvln. —  By  law  of  Minnesota,  ovmer  of  logs  cut  from  Stah 
tands  and  iudlstlngulBhably  mingled  with  other  lorn,  is  entitled  U 
replevy  from  whole  mass  an  amount  equal  to  those  cut,  p.  64. 
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Cited  In  Claflln  t.  Continental  Works,  85  Oa.  47,  11  8.  B.  724, 
holding  one  whose  goods  are  without  his  fault  mingled  with  an- 
other's, may  regain  them. 

Miscellaneous. —  Sioux  City  R.  B.  t.  United  States,  159  U.  S. 
364,  40  L.  182,  16  S.  Ct.  23,  incidentally;  French  y.  Edwards,  4  8a wy. 
132,  F.  C.  5,097,  no  application. 

21  WalL  65-71.  22  L.  477,  CLINKBNBBABD  v.  UNITBD  STATES. 

Internal  reiveniia. —  Distiller  cannot  be  legally  charged  with  a 
capacity  tax  for  portion  of  month  during  which  he  was  prevented 
from  distilling,  through  failure  of  goTemment  to  appoint  a  store- 
keeper, and  for  portion  during  which  accident  prevented  distUUng* 
p.  69. 

Cited  in  United  States  v.  MilUnger,  19  BUtchf.  203,  7  Fed.  188, 
holding  court  powerless  to  open  default  Judgment  for  distillery 
taxes  in  order  to  let  in  new  evidence.  i 

Distinguished  in  United  States  v.  Farrell,  8  Biss.  261,  F.  C.  15,073, 
holding  destruction  of  spirits  by  fire,  owing  to  absence  of  govern- 
ment storekeeper,  does  not  release  distiller  from  liability  for  taxes 
due  thereon,  as  government  cannot  be  made  loser  by  ofllcer's  neg- 
lect of  duty. 

Internal  rerenuA  acts  of  1864,  and  July  18,  1866,  forbidding  suit 
for  recovery  of  taxes  alleged  to  have  been  illegally  collected,  until 
after  appeal  to  commissioner  of  internal  revenue,  relate  to  suits 
brought  by  taxpayer,  not  to  suits  in  which  he  is  defendant,  in  which 
case  he  may  set  up  illegality  as  a  defense,  p.  70. 

Cited  and  applied  in  United  States  v.  Meyers,  S  Hughes,  246,  F. 
G.  15,846,  holding  defendants'  evidence  of  incorrectness  of  assess- 
ment, admissible  In  suit  for  distillery  taxes,  although  no  appeal  to 
commissioner  has  been  taken;  United  States  v.  Nebraska  Distilling 
Co.,  80  Fed.  286,  46  U.  8.  App.  704,  holding  illegality  of  assessment, 
DO  appeal  having  been  taken,  may  be  shown  where  government  Is 
plaintiff. 

Distinguished  in  United  States  v.  Eamshaw,  12  Fed.  286,  holding 
where  collector  has  jurisdiction  of  subject-matter  of  assessment, 
irregularities  in  appraisement  must  be  reviewed  by  protest  and  ap- 
peal before  action  can  be  brought 

Taxation. —  Decisions  of  an  assessor  are  quasi  judicial  and  can- 
not be  attached  collaterally,  when  made  within  scope  of  his  juris- 
diction, p.  70. 

Cited  and  applied  in  Watt  v.  United  States,  15  BUtchf.  33,  F.  0. 
17,292,  holding  liquidation  of  collector  conclusive  In  action  for  re- 
covery of  customs  duties;  In  re  Day,  27  Fed.  680,  holding,  where 
determination  of  facts  is  lodged  in  particular  tribunal,  its  decision 
is  unreviewable,  except  as  authorized  by  law;  United  States  v. 
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Kenwortliy.  59  Fed.  571,  boMIng  valuation  of  costoms  eollectoi 
made  In  cooformitr  to  law,  binding  on  Importer;  State  t.  Sontli 
Penn.  Oil  Co.,  42  W.  Va.  DO.  24  S.  B.  691.  holding  aBsesBor's  valna- 
Oon  of  property  reviewable  under  West  Virginia  Btatntee. 

Taxation.—  An  assesement  on  property  not  taxable,  la  Illegal  ani 
cannot  form  basis  of  action  at  law  for  collection  of  tai  assessed 
p.  70. 

Cited  tu  Runklo  t.  Citizens'  Ins.  Co.,  6  Fed.  146,  holding  assess 
uieuT  on  property  already  taxed  void,  and  may  be  attacked  col 
laterally. 

Taxation. — When  government  resorte  to  courts  tor  collection  oi 
taxes,  it  must  abide  by  legality  of  sucb  taxes,  p.  71. 

Cited  and  applied  In  United  States  v.  Philadelphia,  etc.,  B.  B. 
123  U.  S.  114.  31  L.  130,  8  S.  CL  77.  holding  controlling  quesUon  Ii 
suit  to  recover  taxes.  Is  amount  due.  not  amount  assessed;  Unltei! 
States  V.  Halloran,  14  Btatchf.  4.  F.  C.  15,286.  holding  assessmen 
not  binding  on  government  In  collateral  proceedings;  United  Statei 
T.  Tllden,  9  Ben.  393,  F.  C.  16,519,  boldlng  assessment  not  concInslTi 
In  suit  by  government  for  taxes  omitted  therefrom;  Dnited  Statei 
V.  McDowell.  21  Fed.  564,  holding  appraisement  and  liquidation  b] 
customs  collector  binding  on  government 

Taxation. —  Wben  government  follows  statute  in  collection  o: 
taxes,  its  officers  have  the  protection  of  the  statute,  and  pairtle 
ninat  comply  wltb  reqnlrements  thereof  before  they  can  prosecnb 
as  plaintiffs,  on  ground  of  Illegality  of  taxes,  p.  71. 

Cited  and  applied  in  Kensett  v.  Stivers,  18  Blatchf.  408,  10  Fed 
527,  refusing  Injunction  to  restrain  collection  of  alleged  Illegally  aa 
sessed  taxes;  Alkan  v.  Bean,  8  Blss.  92,  F.  C.  202,  refusing  to  enjoii 
collection  of  alleged  illegal  assessment;  Milan  DistlUing  Go.  ▼.  TiU 
son.  17  Fed.  Cas.  282,  excluding  evidence  of  illegality  of  assesi 
ment.  In  action  against  collector  for  value  of  distillery  sold   fo 

Miscellaneous.— United  States  v.  Bristow,  20  Fed.  379,  Inddenl 
aUy. 

21  WftU.  71-73,  22  L.  564,  MAXWBLL  v.  STEWART. 

Appeal  and  error. —  In  tbls  case  there  being  no  appearance  fo 
plaintiff  In  error,  conrt  was  about  to  dismiss  the  writ,  when  defend 
ant  In  error  opened  record  and  prayed  affirmance  of  Judgment,  whlcl 
was  granted,  p.  73. 

Evldenca. —  ObJectloDS  to  form  and  sufficiency  of  evidence  <d 
fered  to  prove  record  of  Judgment  of  sister  State  in  suit  thereon,  ar 
not  well  taken,  where  record  was  certified  by  clerk  of  trial  conrl 
p.  73. 
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Judgments. —  Omission  of  entry  of  waiyer  of  Jury  trial  In  Jour- 
nal, as  required  by  statute,  is  at  most,  error,  and  cannot  be  taken 
advantage  of,  collaterally,  in  suit  on  Judgment,  p.  73. 

Cited  In  Humphries  t.  District  of  Columbia,  174  U.  S.  195,  19  S. 
Gt  639,  holding  receipt  of  verdict  sent  by  foreman  absent  through 
illness.  Instead  of  presented  In  open  coart,  does  not  render  verdict 
a  nullity. 

Miscellaneous. —  Union  Pacific  R.  B.  v.  V^ilson,  1  Wyo.  810,  no 
application. 

21  Walt  73-97,  22  L.  528,  HAlillLTON  v.  DILLIN. 

War. —  Condition  requiring  payment  of  four  cents  per  pound  for 
permit  to  purchase  cotton  in  and  transport  it  from  insurrectionary 
States  during  Civil  War,  was  a  valid  exercise  of  war  iK>wer  of  gov- 
ernment, p.  87. 

ated  In  Ford  v.  Surget,  97  U.  S.  621,  24  L.  1026,  to  point  that 
Civil  War  was  conducted  by  United  States  as  a  public  war. 

War. — It  seems  that  in  absence  of  congressional  action,  the  presi- 
dent alone,  being  constitutionally  Invested  with  charge  of  hostile 
operations,  may  exercise  power  of  permitting  partial  intercourse 
with  enemy,  p.  87. 

War. —  Condition  requiring  payment  of  four  cents  per  iK)und  for 
permit  to  trade  in  cotton  in  insurrectionary  States,  during  Civil 
War,  was  not  imposed  in  exercise  of  taxing  power  of  government* 
but  in  exercisr  of  its  war  power,  p.  94. 

War. —  Governments  have  power  to  Impose  such  conditions  as 
seem  fit  to  them  on  commercial  intercourse  with  enemy  during  wa^, 
p.  97. 

Miscellaneous.—  Mlscited  in  Soule  v.  United  States,  100  U.  &  12» 
25  L.  538. 

21  WalL  98,  22  L.  534,  McCLELLAND  v.  UNITED  STATES. 
Similar  to  and  decided  with  Hamilton  v.  DUUn,  supra. 
Not  dted. 

21  WaH  98-104,  22  L.  479,  DOUGLASS  v.  DOUGLASS. 

Beplevin.- Where  goods  in  replevin  are  delivered  to  marshal« 
ander  writ  de  retomo  habendo  sued  out  by  defendant,  marshal's 
possession  is  defendant's  possession,  p.  104. 

Bepltfvtn. —  Where  replevin  bond  Is  given  for  return  of  goods  to 
defendant,  under  Maryland  statute,  obligation  thereof  Is  satisfied  by 
dellveiy  to  oflicer  on  writ  de  retomo  habendo,  and  remedy  for 
damage  to  goods  while  in  plaintiff's  possession  cannot  be  sought 
in  suit  on  bond,  p.  104. 
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Cited  in  Sweeney  v.  Lomme,  22  Wall.  214,  22  L.  729,  holding  execu- 
tion to  retake  property  unnecessary,  defendants  having  executed 
bond  for  return,  if  plaintiff  got  Judgment;  Steele  v.  Tutwller,  63  Ala. 
373,  holding  action  for  rents  during  ejectment  appeal,  cannot  be 
maintained  on  bond  to  pay  Judgment;  Gang  y.  Woolfork,  2  Mont 
465,  holding  tender  of  property  to  plaintiff,  refused  by  latter,  satis- 
fied bond  for  return  of  same. 

21  Wall.  105-111,  22  L.  481,  COOPER  v.  COATBS. 

Appeal  and  error. —  Admission  of  incompetent  evidence  is  not 
ground  for  reversal,  where  point  sought  to  be  proved  thereby  is 
sufficiently  proved  by  competent  evidence,  p.  111. 

Cited  in  Richelieu,  etc.,  Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  601, 
holding  admission  of  incompetent  evidence  not  ground  for  reversal, 
where  appellant  was  not  injured  thereby;  Reed  v.  Stapp,  52  Fed.  615, 
9  U.  S.  App.  34,  holding  admission  of  Immaterial  evidence  not 
affecting  findings,  not  ground  for  reversal;  Pacific  Postal  TeL  Co. 
y.  Fleischner,  66  Fed.  905,  29  U.  S.  App.  227,  holding  admission  of 
immaterial  evidence  not  affecting  Judgment,  no  ground  for  reversal. 

Modified  in  Brown  v.  Cranberry  Iron  Co.,  72  Fed.  102,  25  U.  S. 
App.  679,  holding  it  must  clearly  appear  that  erroneous  admission 
of  testimony  did  not  prejudice  appellant's  rights. 

Sales. —  Proof  of  shipment  of  goods,  mailing  of  bill  of  lading  to 
consignee  and  non-return  of  latter  to  consignor  is  prima  facie  evi- 
dence of  delivery,  p.  111. 

Salee. —  Draft  drawn  upon  vendee  for  price  of  goods  delivered,  is 
equivalent  to  demand  for  payment,  p.  111. 

Account  rendered,  no  objection  being  made  thereto,  is  consid- 
ered liquidated  and  draws  interest  from  its  rendition,  p.  111. 

Cited  in  Clark  v.  Clark,  46  Conn.  590,  holding  fact  that  mutual 
account  is  unliquidated,  decisive  objection  to  allowance  of  interest 
thereon;  6  Am.  Dec.  194. 

21  Wall.  112-119,  22  L.  5(56,  SMITH  v.  NICHOLS. 

Patents. —  Disclaimer,  authorized  by  patent  act  of  1837,  sections 
7,  9,  may  be  filed  before  or  after  commencement  of  suit  for  in- 
fringement, p.  117. 

Cited  in  Dunbar  v.  Myers,  94  XT.  S.  193.  24  L.  37,  holding  disclaimer 
filed  pending  suit,  becomes  part  of  original  specifications,  and 
must  be  considered  in  ascertaining  rights  of  parties. 

Patents. —  Where  disclaimer  is  filed  after  commencement  of  suit 
for  Infringement,  court  must  see  that  defendant  is  not  injuriously 
surprised,  end  may  impose  such  terms  as  Justice  requires,  p.  117. 

Cited  in  Sessions  v.  Romadka,  145  IT.  S.  41,  30  L.  614,  12  S.  Ct 
802,   holding   plaintiff,    fiUng   disclaimer   after   commencement  of 
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suit,  not  entitled  to  costs;  Burdett  v.  Estey,  15  Blatchf.  364,  F.  G. 
2,145,  where  plaintiff  recoyered  without  costs  on  two  claims,  having 
filed  disclaimer  as  to  others  after  snit;  Carnegie  Steel  Go.  y.  Gam- 
bria  Iron  Go.,  80  Fed.  757,  denying  plaintiff  costs,  disclaimer  hay- 
ing been  filed  after  commencement  of  snit 

Patents. —  A  patentable  invention  is  a  mental  result,  new,  and 
of  practical  utility,  p.  118. 

Cited  in  Niles  Tool  Works  y.  Betts  Machine  Co.,  27  Fed.  304,  hold- 
ing improved  result,  produced  in  new  way,  patentable;  Head  v. 
Porter,  70  Fed.  504,  holding  patent  an  incorporeal  property  right 
in  an  invention,  and ,  infringement  of  same  actionable  In  tort  or 
contract 

Patents. — An  improvement  is  a  new  idea  grafted  upon  an  old 
invention,  distinct  from  the  original  conception  and  an  improve- 
ment thereof,  p.  119. 

Cited  in  Hedden  v.  Eaton,  11  Fed.  Gas.  1019,  holding  ];>erfection 
of  ferro-tyi>e  plates,  after  abandonment  of  use  of  same  by  others,  a 
patentable  improvement. 

Patents. —  Prior  patentee  cannot  use  improvement  without  con- 
tent of  improver,  nor  can  improver  use  prior  invention  without 
patentee's  consent  p.  119. 

Patents. —  A  mere  new  or  extended  application  of  original  con- 
ception, a  change  only  in  form,  proportion  or  degree,  or  a  substi- 
tution of  equivalents,  or  improvement  due  to  skill  in  manufactur- 
ing, is  not  patentable;  hence,  new  textile  fabric,  distinguishable 
from  the  old  only  in  finish  and  beauty,  is  not  patentable,  p.  119. 

Approved  and  relied  upon  by  the  following  -citing  cases:  Roberts 
V.  Ryer,  91  U.  S.  159,  23  L.  270,  where  change  In  construction  merely 
increased  usefulness  of  prior  invention;  Rekendorfer  y.  Faber,  92 
IT.  S.  354,  23  L.  722,  holding  combination  of  rubber  eraser  and  lead 
pencil,  not  patentable  idea;  Dunbar  v.  Myers,  94  U.  S.  199,  24  L. 
39,  where  patentee  sought  to  patent  sawing  machine,  with  two 
deflecting  plates,  machine  with  one  having  been  in  use;  Pennsyl- 
vania R.  R.  V.  Locomotive  Truck  Co.,  110  U.  S.  404,  28  L.  223,  4 
S.  Ct.  222,  holding  application  of  truck  formerly  used  on  cars,  to 
locomotives,  not  patentable;  Phillips  v.  Detroit  111  U.  S.  607,  28 
L.  533,  4  S.  Gt  582,  holding  combination  of  several  elements  for- 
merly employed  separately  in  paving,  and  requiring  no  special 
mechanical  skill,  unpatentable;  Morris  v.  McMillln,  112  U.  S.  249, 
28  L.  704,  5  S.  Gt  221,  holding  application  of  ordinary  steam  power 
to  vertical  capstan  instead  of  horizontal  windlass,  unpatentable; 
Stephenson  v.  Brooklyn  R.  R.,  114  U.  S.  154,  29  L.  60,  5  S.  Gt  779, 
holding  device,  merely  employing  equivalents  to  perform  work  of 
former  article,  unpatentable;  Burt  v.  Every,  133  U.  S.  358,  33  L. 
651,  10  S.  Ct  387,  holding  change  in  form  and  arrangements  of  con* 
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stituent  parts  of  shoes,  not  patentable;  Butler  y.  Steckel,  137  XT. 
S.  29,  34  L.  5S5,  11  S.  Gt.  28,  holding  device  to  cut  and  shape  dougli 
by  single  die,  not  patentable;  International  Tooth  Grown  Go.  t. 
Gaylord,  140  U.  S.  62,  35  L.  350,  11  S.  Gt.  719,  holding  device  for 
performing  ordinary  dental  operations  with  increased  speed,  un- 
patentable; Ansouia  Brass  Go.  v.  Electrical  Supply  Go.,  144  U.  S. 
19,  36  L.  329,  12  S.  Gt.  604,  holding  new  mode  of  making  Insulators, 
consisting  of  different  method  of  applying  paint,  unpatentable; 
Lovell  Mfg.  Go.  V.  Gary,  147  U.  S.  634,  37  L.  311,  13  S.  Gt  476,  hold- 
ing application  of  old  method  of  treating  wire  to  new  use,  not  pat- 
entable; Grant  v.  Walter,  148  U.  S.  553,  37  L.  557,  13  S.  Gt.  701, 
holding  discovery  of  new  use  for  old  device  ki  thread  winding,  un- 
patentable; Wright  V.  Yuengllng,  155  U.  S.  54,  39  L.  67,  15  S.  Ct  4, 
where  device  merely  combined  two  well-known  devices  to  accom- 
plish same  result;  Risdon  Locomotive  Works  v.  Medart,  158  U.  S. 
82,  39  L.  904,  15  S.  Gt.  750,  holding  device  differing  from  like  for- 
mer articles  only  in  superior  workmanship,  unpatentable;  Sperry 
Mfg.  Go.  V.  Owens,  96  Fed.  977,  —  U.  S.  App.  — ,  Sperry  fannlng- 
miU  patent,  void  for  want  of  novelty;  Warren  Go.  v.  Rosenblatt, 
80  Fed.  542,  53  U.  S.  App.  241,  holding  idea  of  handbag  adapted 
to  bicycle  carrier,  not  patentable;  Sawyer  v.  Miller,  4  Woods,  474, 
12  Fed.  727,  holding  improvement  of  cotton-gins,  merely  combinlnip 
former  devices,  unpatentable;  McDonald  v.  McLean,  13  Sawy.  638, 
38  Fed.  330,  where  complainant's  device  was  merely  an  Improve- 
ment in  manufacture  of  well-known  tools;  Boyklns  v.  Baker,  4 
Hughes,  289,  9  Fed.  704,  holding  use  of  dissolved.  Instead  of 
ground,  bone  for  fertilizer,  not  patentable;  Alcott  v.  Young,  16 
Blatchf.  138,  F.  G.  149,  holding  device  consisting  of  combination  of 
flre-llghter,  with  ordinary  kindling  wood,  unpatentable;  SplU  v. 
Gelluloid  Mfg.  Go.,  22  Blatchf.  450,  21  Fed.  637,  holding  process  of 
bleaching  xyloidin  by  dehydrated  alcohol,  not  patentable,  for  lack 
of  Invention;  Excelsior  Needle  Go.  v.  Union  Needle  Go.,  23  Blatchf. 
152,  32  Fed.  224,  holding  patent  void  where  only  novelty  was  re- 
sult of  functions  of  manufacturing  machinery;  New  York  Buns 
Go.  V.  Doelger,  23  Blatchf.  171,  23  Fed.  194,  holding  use  of  different 
materials  in  manufacturing  old  article,  not  patentable;  United 
States  Bung  Go.  v.  Independent  Bung  Go.,  24  Blatchf.  411,  31  Fed. 
80,  where  device  was  an  adaption  of  a  foreign  patent;  Gone  v.  Mor- 
gan Envelope  Go.,  6  Fed.  Gas.  269,  where  device  consisted  merely 
in  changing  spaces  between  ogee  lines  on  writing  paper;  Putnam 
V.  Yerrington,  20  Fed.  Gas.  93,  holding  change  of  materials  In  mak- 
ing old  article,  not  patentable  idea;  Flower  v.  Rayner,  5  Fed.  800, 
where  result  obtained  by  former  patent  was  produced  by  use  of 
an  equivalent;  Theberath  v.  Rubber,  etc..  Harness  Go.,  15  Fed. 
251,  where  alleged  Improvement  In  covering  harness  mountings 
was  a  more  extended  application  of  old  patent;  McMurray  t. 
Miller,  16  Fed.  476,  holding  Improvement  in  tool,  due  merely  to 
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mechanical  skill,  not  patentable;  Wood  y.  Packsr,  17  Fed.  662,  hold- 
log  law  does  not  extend  to  better  results  produced  by  mere  me- 
chanical skill;  Leonard  v.  Lovell,  29  Fed.  314,  holding  refrigerator 
with  removable,  instead  of  upward  swinging  wall,  no  new  Inven- 
tion; Blumenthal  v.  Burrell,  43  Fed.  670,  holding  new  and  purer 
form  of  known  chemical,  unpatentable;  Kane  v.  Huggins  Cracker 
Co.,  44  Fed.  291,  refusing  to  restrain  infringement  of  patent  for 
candy  making,  based  on  mere  mechanical  skill;  Murphy  v.  Tren- 
ton Rubber  Co.,  45  Fed.  571,  holding  method  of  rubber  stretch- 
ing, resulting  in  difference  in  degree  only,  unpatentable;  Williams 
V.  Goodyear  Rubber-Shoe  Co.,  49  Fed.  249,  holding  conception  for 
bellows  flap  in  overshoes,  not  exercise  of  invention  in  view  of  then 
state  of  the  art;  Fox  v.  Perkins.  52  Fed.  213,  6  U.  S.  App.  200, 
holding  mlter-cutting  machine  a  mere  improvement  and  not  pat- 
entable as  original  idea;  Caverley  v.  Deere,  52  Fed.  763,  where 
machine  differed  from  old  type  only  in  angle  of  cutters;  Bonnell 
V.  StoU,  57  Fed.  397,  holding  claim  to  patent  for  spring  bed,  an- 
ticipated by  prior  patent  with  like  functions;  Newark  Watch-Case 
Co.  V.  Wilmot,  etc.,  Mfg.  Co.,  60  Fed.  617,  holding  patent  for  watch- 
protector  void  for  want  of  originality;  Electric  Ry.  Co.  v.  Jamaica, 
etc.,  Co.,  61  Fed.  673,  holding  perfection  of  details  of  prior  invention 
not  patentable;  Front-Rank  Steel  Co.  v.  Wrought-Iron  Range  Co., 
63  Fed.  997,  holding  furnace  constructed  on  same  principles  as 
former  article,  with  improvements  in  degree,  unpatentable;  Wilgus 
V.  Germain,  72  Fed.  777,  44  U.  S.  App.  369,  sprinlder  delivering  mist 
instead  of  drops,  and  for  other  uses,  unpatentable;  Brill  v.  Wilson, 
75  Fed.  1004,  holding  patent  consisting  of  use  of  iron  in  place  of 
wood  car-panels,  void;  Baldwin  v.  Kresl,  76  Fed.  826,  46  U.  S.  App. 
511,  holding  mere  diversity  in  form  of  cigar-mold  unpatentable; 
Schwarzwa^lder  v.  Detroit.  77  Fed.  891.  holding  production  of 
cheaper  and  better  article,  all  parts  being  taken  from  prior  inven- 
tions, unpatentable;  Birmingham  Cement  Mfg.  Co.  v.  Gates  Iron 
Works,  78  Fed.  355,  41  U.  S.  App.  201,  holding  combination  of  old 
parts,  without  new  result,  unpatentable;  Gibbon  v.  Loewer  Sole- 
Rounder  Co.,  79  Fed.  327,  39  U.  S.  App.  554,  holding  leather-cutter 
unpatental^le  for  lack  of  originality;  Scehner  v.  Favorite  Stove  Co., 
S4  Fed.  187,  54  U.  S.  App.  404,  holding  use  of  curved  plates  on 
stove-sides  mere  extension  of  prior  idea;  Union  Gas-Engine  Co. 
V.  Doak,  88  Fed.  90,  holding  adaptation  of  prior  device  to  new  en- 
gine a  change  involving  mere  mechanical  skill;  Newton  Mfg.  Co. 
V.  Wilgus,  90  Fed.  485,  afllrming  Wilgus  v.  Germaine.  supra;  Falk 
Mfg.  Co.  V.  Missouri  R.  Co.,  91  Fed.  158.  holding  application  of 
known  welding  process  to  new  use  unpatentable;  LetteUer  v.  Mann. 
91  Fed.  911.  914.  holding  change  of  location  of  parts  in  known  ma- 
chine, not  patentable  invention. 

Cited,  but  application  denied,  in  Gottfried  v.  Best  Brewing  Co., 
10  Fed.  Cas.  852,  holding  apparatus  for  heating  and  pitching  casks 
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Buffidently  InventlYe  application  of  old  principles;  25ane  v.  Peck,  30 
Fed.  Cas.  008,  holding  device  so  changing  old  idea  as  to  give  it  prac- 
tical ntility  for  first  time,  patentable;  New  York  Belting  C3o.  t. 
BCagowan,  27  Fed.  364,  holding  fact  that  patented  device  went  im- 
mediately into  general  use,  pregnant  proof  of  novelty  and  use- 
fulness. Distinguished  in  Dick  v.  Henry,  75  Fed.  389,  holding  im- 
provement patentable  because  of  adaption  to  new  uses  and  per- 
formance of  new  results. 

21  Wall.  119-123,  22  L.  692,  CITY  OF  SAOBAMBNTO  v.  FOWLB. 

Municipal  corporations. —  Under  process  act  of  California,  pro- 
viding that  summons  in  suits  against  corporations  be  served  upon 
presidents  or  other  heads  thereof,  service  upon  president  of  board 
of  trustees,  the  general  executive  of  city  government,  is  valid  ser- 
vice upon  dty,  p.  122. 

Distinguished  in  Young  v.  Town  of  Dexter,  18  Fed.  208,  holding 
service  on  town  clerk  not  proper  service;  Watertown  v.  Robinson. 
09  Wis.  237,  34  N.  W.  142,  holding  service  on  other  officers,  in 
mayor's  absence,  not  binding,  under  Wisconsin  statute. 

Ax^peal  and  error. —  Question  of  liability  of  city  upon  bonds  sued 
on  cannot  be  first  raised  upon  ap];>eal  to  Supreme  Ck>urt,  p.  123. 

Erroneously  cited  in  Schofield  v.  Chicago,  etc.,  R.  R.,  8  Fed.  48& 

21  WaU.  123-130.  22  L.  509.  WATSON  v.  BONDURANT. 

Mortgages. —  Under  Louisiana  statute  requiring  seizure  of  land 
in  order  to  render  foreclosure  sale  valid  (except  in  certain  parishes), 
there  must  be  actual  seizure  by  sheriff,  although  possessor  need 
not  be  actually  turned  out,  and  sale  under  constructive  seizure  is 
void,  p.  120. 

Cited  in  Bondurant  v.  Watson,  103  U.  S.  283,  26  L.  449,  referring 
to  former  appeal  of  same  case;  33  Am.  Dec.  098,  note. 

Distinguished  in  Price  v.  Evans,  94  U.  S.  10.  24  L.  41,  upholding 
title  of  foreclosure  purchaser  in  possession  for  statutory  prescrip- 
tive period,  although  sheriff  failed  to  make  actual  seizure. 

Mortgages. —  While,  under  Louisiana  practice  called  "fact  de 
non  alienando,"  plaintiff  in  foreclosure  is  relieved  from  joining 
mortgagor's  vendees,  latter  may  set  up  failure  of  former  to  follow 
essential  forms  in  making  sale,  p.  129. 

Cited  in  Nalle  v.  Young,  100  U.  S.  643,  40  L.  666,  16  S.  Ct  427. 
holding  plaintiff  in  foreclosure  need  not  join  subsequent  mortjnigee 
under  above  practice;  De  L'Isle  v.  Succession  of  Moss,  34  La.  Ann. 
167,  application  vague. 

Execution. —  SherifTs  return  to  fieri  facias  unauthenticated  by 
his  signature  presents  no  record  evidence  of  his  acts,  p.  130. 
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21  WalL  130-138,  22  L.  588,  DUPASSKUR  v.  ROCHERBAU. 

Smoral  of  causes. —  Where  State  court  refoses  to  give  effect  to 
Judgment  of  United  States  court  rendered  upon  point  in  dispute 
and  with  proper  jurisdiction,  case  may  be  removed  to  Federal  court 
as  Involving  a  right  or  title  derived  under  authority  exercised  under 
United  States,  p.  134. 

Cited  and  appUed  in  Embry  v.  Palmer,  107  U.  S.  9,  27  L.  848.  2 
S.  Gt  30,  where  State  court  enjoined  actions  on  Judgment  of  Fed- 
eral court  on  ground  of  fraud  in  securing  same;  Pittsburgh,  etc., 
By.  V.  Loan  and  Trust  Co.,  172  U.  S.  607,  19  S.  Ct  244,  upholding 
Supreme  Court's  power  to  inquire  whether  State  court  gave  full 
force  and  effect  to  decree  of  Federal  court. 

Distinguished  in  Carson  v.  Dunham,  121  U.  S.  428,  30  L.  994,  7 
S.  Gt  1033,  holding  suit  not  removable  merely  because  based  on 
Federal  judgment;  Baltimore,  etc.,  R.  R.  v.  Hopkins,  130  U.  S. 
222,  32  L.  912,  9  S.  Ct  507,  drawing  distinction  between  denial  of 
validity  of  authority  and  denial  of  right  claimed  thereunder,  col- 
lecting cases;  Giles  v.  Little,  134  U.  S.  649,  33  L.  1063,  10  S.  Ct. 
025,  where  Federal  judgment  was  only  on  demurrer;  Winona,  etc., 
R.  R.  v.  Plainview,  143  U.  S.  390,  36  L.  199,  12  S.  Ct  537,  where 
Federal  suit  settled  rights  of  other  parties  than  those  to  State  ac- 
tion; Gay  V.  Lyons,  3  Woods,  60,  F.  C.  5,281,  holding  claim  of  title 
under  sale  upon  fieri  facias  from  Federal  court,  validity  of  which 
is  not  questioned,  not  ground  for  removal;  Hyatt  v.  McBumey,  18 
S.  C.  208,  210,  211,  where  decree  of  Federal  court  expressly  held 
parties  in  State  action  not  bound. 

Removal  of  cauBes. —  Where  courts  of  one  State  refuse  to  give 
effect  to  decisions  of  courts  of  another,  case  may  be  removed  to 
United  States  courts,  p.  134. 

ated  in  Huntington  v.  Attrill,  146  U.  S.  666,  36  L.  1127,  13  S.  Ct. 
227,  where  Maryland  court  refused  to  entertain  bill  based  on  decree 
of  New  York  court,  in  action  on  penalty;  Staunton  ▼.  Goshor,  94 
Fed.  60,  holding  Federal  court  bound  by  decision  of  State  court  in 
same  case,  that  papers  were  subject  of  larceny. 

Courts. — Where  Federal  court,  solely  by  reason  of  citizenship 
of  parties,  acquired  jurisdiction  over  case  involving  only  local  ques- 
tions, and  decided  same  under  State  laws,  its  judgment  has  no 
higher  sanctity  than  that  of  a  State  court  in  a  like  case,  p.  135. 

Cited  and  applied  in  Crescent  Live-Stock  Co.  v.  Butchers*  Union, 
12D  U.  S.  146,  30  L.  617,  7  S.  Ct  475,  holding  It  within  Federal  ju- 
risdiction to  determine  whether  due  effect  of  like  State  court  decree 
has  been  accorded  Federal  decree;  Metcalf  v.  Watertown,  153  U. 
S.  676,  38  L.  864,  14  S.  Ct  949,  holding  Wisconsin  statute  limiting 
right  of  action  on  judgments,  applicable  to  those  of  Federal  court 
Bitting  in  State;  Pittsburgh,  etc.,  Ry.  v.  Loan  and  Trust  Co.,  172 
U.  S.  510,  19  S.  Ct  244,  holding  decree  of  Federal  court  following 
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State  laws,  not  binding  on  one  not  party  thereto.  In  suit  in  State 
court;  Stevens  v.  Central  Bank,  144  N.  Y.  60,  39  N.  E.  71.  enjoin- 
ing, on  discovery  of  fraud,  proceedings  under  decree  of  Federal 
court,  assuming  jurisdiction  because  of  citizenship. 

Cited,  but  not  applied,  in  Phoenix  Ins.  Co.  v.  Tennessee,  161  U. 
8.  185,  40  L.  664,  16  S.  Ct  475,  holding  failure  of  State  court  to  give 
effect  to  its  own  judgments,  involves  no  Federal  question. 

Judgments. —  No  persons  are  bound  by  judgments  or  decrees  who 
are  not  parties  thereto,  p.  136. 

Cited  in  Ridings  v.  Johnson,  128  U.  S.  225,  32  L.  405,  9  S.  Ct 
76,  holding  prior  mortgagee  not  bound  by  subsequent  executory 
process  to  which  he  was  not  a  party;  Sheffield  Coal  Co.  v.  Newman, 
77  Fed.  793,  41  U.  S.  App.  766,  holding  decree  ordering  sale  to  sat- 
isfy certain  receiver's  certificates  does  not  divest  liens  of  certifi- 
cate holders  not  parties  thereto. 

Actions. —  In  proceedings  In  rem  all  having  any  Interest  in  the 
thing  are  deemed  parties,  and  may  Intervene,  and  if,  after  publica- 
tion of  notice,  the^  fail  to  do  so,  they  are  considered  as  having  ac- 
quiesced in  the  exercise  of  jurisdiction,  p.  136. 

Cited  in  Nalle  v.  Young,  160  U.  S.  643,  40  L.  566,  16  S.  Ct  427, 
holding  subsequent  mortgagor  not  necessary  party  in  foreclosure 
by  prior  mortgagee  under  Louisiana  fact  de  non  alienando. 

Judgments. —  In  refusing  to  hold  Federal  court  foreclosure  pro- 
ceedings by  subsequent  mortgagee  not  binding  In  suit  by  prior  In- 
cumbrancer not  party  to  such  Federal  proceeding,  State  court  does 
not  refuse  Federal  decision  its  due  and  legal  effect,  p.  138. 

21  Wall.  138-147,  22  L.  609.  VBRMILYB  v.  ADAMS  EXPRESS  CO. 

Bills  and  notes. —  TTnited  States  treasury  notes.  Issued  under 
act  of  March  5,  1865,  are  negotiable  promissory  notes,  p.  144. 

Cited  and  principle  applied  in  Cooke  v.  United  States,  91  U.  S. 
396,  23  L.  242,  holding  rules  appllcabte  to  one  accepting  forged  paper 
purporting  to  be  his,  applicable  to  government  accepting  forged 
treasury  notes;  State  v.  Clinton,  28  La.  Ann.  227,  upholding  title 
to  levee  bonds  purchased  in  open  market  before  maturity;  State  v. 
Mayor,  49  La.  Ann.  1770,  22  So.  1016,  holding  municipal  water  bonds 
within  rules  governing  negotiable  commercial  paper;  Brown  v. 
Bokee,  53  Md.  105,  holding  United  States  coupon  bonds  negotiable 
instruments  and  choses  In  action;  Dexter  v.  Phillips,  121  Mass.  183, 
23  Am.  Rep.  266,  holding  coupons  from  United  States  bonds  sepa- 
rately, negotiable;  United  States  v.  North  Carolina,  136  U.  S.  220, 
34  L.  340,  10  S.  Ct.  924,  holding  word  "  redeemable  "  on  State  bonds 
meant  "  payable  "  for  purpose  of  stopping  interest;  Bangor  Electric 
Co.  V.  Robinson,  52  Fed.  521,  application  very  vague;  Jackson  v. 
Meyers,  43  Md.  465,  holding  note  of  building  association  valid  ne- 
gotiable instrument  irrespective  of  seal;  dissenting  opinion  in  State 
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T.  Fnndlng  Board,  28  La.  Ann.  258,  holding  State  bonds  good  In 
bands  of  bona  flde  purchasers,  majority  holding  them  unconsti- 
tutionally  Issned;  Pngh  v.  Moore,  44  La.  Ann.  233,  10  So.  718,  hold- 
ing frandnlently-reissned  State  bond  good  In  hands  of  Innocent 
purchaser  before  matnrity,  majority  contra;  Herwlg  ▼.  Richardson, 
44  La.  Ann.  708.  See  11  So.  137,  like  last  case  on  similar  facts. 
Cited  in  14  Am.  Dec.  426,  note,  15  Am.  Rep.  54,  note. 

Cited,  bnt  application  denied,  in  Morgan  y.  United  States,  113 
U.  S.  491,  494,  28  L.  1049,  1050,  5  S.  Ct.  593,  595,  holding  bonds 
^'dne"  on  date  fixed  for  payment,  not  on  date  of  optional  redemi>- 
tlon.  Distinguished  in  Merriwether  v.  Saline  County,  5  Dill.  273, 
F.  C.  9,485,  holding  bonds  non-negotiable  by  reason  of  stipulation 
for  conversion  into  other  bonds  at  maker's  option. 

Bills  and  notes. —  Purchaser  of  overdue  treasury  notes  takes  sub- 
ject to  rights  of  antecedent  holder,  p.  144. 

Cited  and  applied  in  Wood  v.  McKean,  64  Iowa,  18,  19  N.  W.  818, 
holding  purchaser  of  overdue  note,  intended  merely  as  security, 
takes  only  his  assignor's  rights;  Stem  Bros.  v.  Bank,  34  La.  Ann. 
1120,  holding  purchaser  of  overdue  State  bonds  coupons  takes  sub- 
ject to  all  equities;  McKlm  v.  King,  58  Md.  505,  42  Am.  Rep.  342, 
applying  rule  to  purchase  of  overdue  interest  coupons  from  railroad 
bonds;  Hinckley  v.  Union  Pacific  R.  R.,  129  Mass.  60,  37  Am.  Rep. 
301,  holding  maker  of  overdue  coupon,  having  paid  same  to  thief, 
liable  to  true  owner,  notice  of  theft  having  been  given;  Ford  v. 
Phillips,  83  Mo.  530,  holding  purchaser  of  overdue  negotiable  paper 
from  holder  for  collection,  takes  in  same  capacity;  Northampton 
Bank  v.  Kidder,  106  N.  Y.  225,  60  Am.  Rep.  445,  12  N.  B.  578. 
holding  purchaser  of  overdue  railroad  bonds  takes  subject  to 
equities;  Texas  Banking,  etc.,  Co.  v.  Tumley,  61  Tex.  370,  holding 
purchaser  of  State  bonds  after  maturity,  takes  subject  to  equities. 

Distinguished  In  Fairex  v.  Beer,  37  La.  Ann.  825,  holding  inno- 
cent purchaser  from  fraudulent  holder  of  bonds  not  due,  gets  good 
title,  although  overdue  coupons  were  attached. 

Customs  and  usages. —  Bankers  cannot  establish,  by  proof,  a 
custom  or  usage  In  dealing  with  treasury  notes  which,  in  their  in- 
terest, contravenes  established  commercial  law,  p.  146. 

Cited  in  Jackson  v.  Bank,  92  Tenn.  159,  36  Am.  St  Rep.  83,  20  S. 
W.  803,  18  L.  R.  A.  667,  and  n.,  refusing  proof  of  custom  contra- 
vening commercial  law,  in  interest  of  party  offering  proof.  See 
75  Am.  Dec.  326.  note  on  stock  brokers'  usages. 

Banks  and  banking. —  It  is  duty  of  banks  notified  of  theft  of 
commercial  paper  to  retain  memoranda  of  such  notice,  p.  146. 

See  note  in  23  Am.  Rep.  17,  discussing  notice  of  theft  of  bonds. 

Bills  and  notes. —  Treasury  notes  stolen  and  sold  for  value  to 
innocent  purchaser  after  maturity,  may  be  recovered  from  latter 
by  assignee  of  owner,  p.  147. 
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Cited  In  Holmes  v.  Balcom,  84  Me.  234,  24  Atl.  822.  holding  car- 
rier succeeding  to  consignee's  Interests  succeeds  to  his  right  of  ac- 
tion for  wrongful  attachment 

21  WaU.  147-161,  22  L.  634,  FRBNOH  v.  EDWARDS. 

Trusts. —  Where  a  trust  to  convey  becomes  impossible  to  execute, 
it  is  the  trustee's  duty  to  reconvey  to  his  grantor,  p.  149. 

Trusts. —  In  order  to  warrant  presumption  that  trustee  has  recon- 
yeyed  to  grantor,  it  must  have  been  trustee's  duty  to  reconvey; 
there  must  be  sufficient  reason  for  the  presumption,  and  object  of 
presumption  must  be  support  of  a  just  title,  p.  150. 

Trusts. —  Where,  through  failure  of  the  trust,  duty  has  been  cast 
upon  trustee  to  reconvey  to  grantor,  presumption  arises  that  he 
has  done  so,  p.  150. 

Followed  in  French  v.  Edwards,  5  Sawy.  209,  F.  G.  5,098,  holding 
such  presumption  of  reconveyance  conclusive;  dissenting  opinion  in 
Weisenberg  v.  Truman,  58  Gal.  73,  majority  holding  title  still  in 
trustees. 

Trusts. —  Presumption  that  trustee  has  reconveyed  to  grantor,  on 
failure  of  trust,  never  arises  where  actual  conveyance  would  in- 
volve breach  of  duty  by  trustee  or  wrong  others,  p.  150. 

TriaL — When  jury  is  waived  and  cause  tried  by  court,  tatter's 
findings  of  fact  have  effect  of  special  verdict  of  jury,  p.  151. 

Gited  in  Allen  v.  St  Louis  Bank,  120  U.  8.  30,  30  L.  575,  7  S.  Gt 
461,  holding  question  whether  facts  found  support  judgment  recov- 
erable on  writ  of  error  without  bill  of  exceptions. 

21  Wall.  152-157.  22  L.  593.  INSURANGB  GO.  v.  MAHONE. 

Insurance. —  In  action  on  policy  testimony  is  admissible  on  be- 
half of  assured,  to  prove  that  assured's  answer  to  question  in  ap- 
plication, as  there  written  by  agent,  was  not  answer  actually  given, 
p.  156. 

Gited  and  relied  upon  In  New  Jersey  Ins.  Go.  v.  Baker.  94  U.  S. 
614,  24  L.  270,  a  similar  case;  Glover  v.  National  Fire  Ins.  Co..  85 
Fed.  131,  42  U.  S.  App.  728,  holding  admissible,  evidence  showing 
that  misdescription  in  policy  was  made  by  agent;  Howe  v.  Provi- 
dent Fund  Society,  7  Ind.  App.  594,  34  N.  E.  832,  holding  assured 
not  estopped  by  statement  in  application  that  agent  acts  for  appli- 
cant, from  proving  him  agent  of  company,  and  answers  as  written 
by  him  not  those  given;  Rivara  v.  Queen's  Ins.  Go.,  62  Miss.  729. 
holding  parol  evidence  admissible  to  show  circumstances  of  issu- 
ance of  policy;  Miller  v.  Phoenix  Ins.  Go.,  107  N.  Y.  302,  14  N.  B. 
276,  admitting  parol  evidence  to  show  that  applicant's  age,  as 
written,  was  not  that  given  by  him;  McLean  v.  Piedmont,  etc.* 
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Ins.  Co.,  29  Gratt  376,  holding  parol  evidence  admissible  to  show 
conditions  inserted  in  receipt  yiolatiye  of  oral  contract;  arguendo, 
Selby  y.  Mutual  Life  Ins.  Ck).,  67  Fed.  492. 

Insuraiice. —  Where  applicant  truthfully  answered  question  in 
appUcatioii,  but  agent  wrote  down  his  own  interpretation  thereof, 
applicant  is  entitled  to  assume  that  his  answers  were  accepted  as 
meaning  what  agent  wrote,  and  company  cannot  hold  him  bound 
by  answer  as  written,  p.  156. 

Following  are  the  citing  cases  approying  and  relying  upon  this 
holding:  Continental  Ins.  Oo.  y.  Ohamberlain,  132  U.  S.  309,  33  L. 
^(43,  10  S.  Gt.  88,  a  similar  case,  decided  under  Iowa  statute  mak- 
ing solicitor  company's  agent;  Metropolitan  Ins.  Go.  y.  Harper,  3 
Hughes,  267,  F.  G.  9,505,  holding  company  bound,  where  its  agent 
80  interpreted  applicant's  answers;  Sawyer  y.  Equitable  Ins.  Go., 
42  Fed.  32,  34,  where  agent  inserted  false  statement  of  applicant's 
income,  without  tatter's  Imowledge;  Mutual  Benefit  Ins.  Go.  y. 
Robison,  54  Fed.  595,  refusing  to  cancel  policy,  replies  in  applica- 
tion haying  been  written  by  agent;  Pacific  Mutual  Life  y.  Snow- 
den,  58  Fed.  346,  12  U.  S.  App.  704,  holding  company  bound  by 
agent's  classification  of  risk,  based  upon  his  interpretation  of  an- 
swers; Mutual  Benefit  Life  Ins.  Go.  y.  Robison,  58  Fed.  730,  19 
U.  S.  App.  266,  22  L.  R.  A.  331,  holding  company  estopped  to  deny 
truth  of  agent's  construction  of  applicant's  answer;  Standard  Life 
Ins.  Go.  y.  Fraser,  76  Fed.  708,  44  U.  S.  App.  694,  holding  company 
bound  where  applicant  stated  facts  truly,  and  followed  agent's 
adyice  in  answering;  New  York  Life  Ins.  Go.  y.  Russell,  77  Fed. 
102,  103,  40  U.  S.  App.  530,  an  identical  case;  Phoenix  Ins.  Go.  y. 
Warttemberg,  79  Fed.  248,  48  U.  S.  App.  348,  a  similar  case;  Insur- 
ance Go.  y.  Brodie,  52  Ark.  14,  11  S.  W.  1016,  4  L.  R.  A.  459,  where 
agent  filled  up  application,  writing  false  answers;  Wheaton  y.  In- 
surance Go.,  76  Gal.  419,  420,  9  Am.  St.  Rep.  218,  219,  18  Pac.  760, 
holding  misstatements  written  in  application  by  agent,  unknown  to 
applicant,  do  not  ayoid  policy,  collecting  cases;  Pickel  y.  Phoenix 
Ins.  Go.,  119  Ind.  298,  21  N.  E.  900,  holding  company  estopped  by 
false  answers  written  by  agent,  applicant  haying  answered  truth- 
fally;  Germania  life  Ins.  Go.  y.  Lunkenheimer,  127  Ind.  543,  26 
N.  E.  1084,  holding  company  estopped  to  claim  applicant  negligent 
in  signing  application  filled  by  agent  without  reading  same;  Bowlus 
V.  Phoenix  Ins.  Go.,  133  Ind.  117,  32  N.  B.  323,  20  L.  R.  A.  404,  and 
n.,  holding  assured  will  not  be  made  to  suffer  through  agent's  entry 
of  false  answers  in  application;  Sulliyan  y.  Phoenix  Ins.  Go.,  34 
Kan.  174,  8  Pac.  115,  holding  company  estopped  from  insisting  on 
breach  6f  warranty;  State  Ins.  Go.  y.  Gray,  44  Kan.  735,  25  Pac. 
198,  where  agent  wrote  answers  different  from  those  glyen  in  ap- 
plication for  fire  insurance;  Insurance  Go.  y.  Dayis,  59  Kan.  527. 
53  Pac.  858,  a  like  case;  Young  y.  Insurance  Go.,  80  Me.  250,  13  Atl. 
898,  where  agent  wrote  out  proof  of  loss,  misstating  date  of  acci- 


21  Wall.  152-157  Notes  on  U.  S,  Reports.  885 

dent,  and  assured  signed  same  by  his  advice;  Mailtaoit  ▼.  Metropoli- 
tan Ins.  Co.,  87  Me.  381,  47  Am.  St.  Rep.  340,  32  Atl.  991,  holdins^ 
policy  voidable  onl^,  where  fraud  In  procuring  same  was  com- 
mitted by  company's  agent;  Marston  v.  Insurance  Co.,  89  Me.  272, 275, 
56  Am.  St  Rep.  416,  418,  36  Atl.  391,  392,  holding  insurer  estopped 
from  controverting  truth  of  answers  as  written  by  its  agent;  Ben 
Franldin  Ins.  Co.  v.  Glllett,  54  Md.  218,  holding  equity  will  reform 
policy  where  answers  written  by  agent  are  not  those  given  by  ap- 
plicant; Keystone  Mutual  Benefit  Assn.  v.  Jones,  72  Md.  365,  20- 
Atl.  196,  where  applicant  did  not  know  her  age,  and  agent  filled 
In  his  guess  thereat;  Westchester  Fire  Ins.  Co.  v.  Earle,  33  Mich. 
151,  holding  company  bound  where  agent  has  estopped  himself  from 
denying  validity  of  oral  modification  of  policy;  Kansal  t.  Minne- 
sota, etc.,  Ins.  Assn.,  31  Minn.  21,  47  Am.  Rep.  777,  16  N.  W.  430, 
holding  rule  applicable  to  mutual  associations  and  not  affected  by 
statement  in  subsequently-issued  policy  that  agent  acts  for  appli- 
cant; Planters'  Ins.  Co.  v.  Meyers,  55  Miss.  499,  504,  505,  510,  30 
Am.  Rep.  524,  526,  527,  528,  an  identical  case,  fully  discussing  rule, 
and  reviewing  many  cases;  Baker  v.  Home  Ins.  Co.,  64  N.  Y.  650, 
applying  rille  in  like  case;  Mowry  v.  Rosendale,  74  N.  Y.  363,  ap- 
plying rule  in  like  case,  and  holding  recognition  of  party  filling 
application,  as  company's  agent  in  procuring  risk,  sufficient  evi- 
dence of  his  agency;  Flynn  v.  Equitable  Ins.  Co.,  78  N.  Y.  577,  34 
Am.  Rep.  565,  where  application  was  filled  out  by  company's  ex- 
amining physician;  Miller  v.  Phoenix  Mutual  Ins.  Co.,  107  N.  Y. 
301,  14  N.  E.  275,  where  applicant,  being  ignorant  of  his  age.  agent 
filled  in  his  estimate  thereof;  Follette  v.  Mutual  Accident  Assn.,  110 
N.  C.  381,  28  Am.  St.  Rep.  696,  14  S.  E.  924,  15  L.  R.  A.  669,  holding 
company  bound  where  agent,  with  knowledge  of  falsity  of  appli- 
cant's statement,  forwards  application  to  company;  Johnson  v. 
Dakota  Fire  Ins.  Co.,  1  N.  Dak.  179,  45  N.  W.  803,  error  in  state- 
ment written  by  agent  in  application,  chargeable  to  insurer;  Insur- 
ance Co.  V.  Williams,  39  Ohio  St.  589,  48  Am.  Rep.  476,  holding 
insurer  bound  by  mistakes  made  by  agent  in  filling  application; 
Smith  V.  Insurance  Co.,  173  Pa.  St.  25,  33  Atl.  569,  where  agent 
made  out  application  for  insurance  on  horse;  Pelzer  Mfg.  Co.  v. 
Sun  Fire  Office,  36  S.  C.  270,  15  S.  E.  583,  holding  charge  that  agent 
cannot  waive  any  conditions  properly  refused;  Johnston  v.  North- 
western Live-Stock  Ins.  Co.,  94  Wis.  121,  08  N.  W.  869,  where  agent, 
without  applicant's  knowledge,  entered  in  application  false  answer 
as  to  amount  of  mortgage. 

Cited  generally  in  Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  186,  to- 
point  that  solicitor  is  agent  for  company,  not  for  applicant;  Hart- 
ford Ins.  Co.  V.  Keating,  86  Md.  147.  63  Am.  St.  Rep.  505,  38  Ati. 
31,  holding  clause  in  policy  that  agent  has  no  power  to  waive  con- 
ditions, does  not  apply  to  conditions  relating  to  inception  of  con- 
tract, but  to  modification  of  terms  of  policy.    See  77  Am.  Dec.  724,. 
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728,  note  on  effect  of  stipulations  seeking  to  make  agent  of  insurer 
agent  of  assured;  12  Am.  St  Rep.  403,  note. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  8. 
531,  29  L.  938,  G  S.  Gt  843,  holding  policy  void  where  applicant 
had  notice  of  agent's  lack  of  authority  to  interpret  answers;  Laclede 
Mfg.  Co.  V.  Hartford  Boiler  Ins.  Co.,  60  Fed.  359,  19  XJ.  S.  App.  510, 
holding  comjMtny  not  hound  by  promise  of  agent  made  without  au- 
thority; Maier  v.  Fidelity  Mutual  Life  Co.,  78  Fed.  571,  47  U.  S. 
App.  322,  where  agent  filled  out  application  himself,  applicant  not 
being  present;  Hubbard  y.  Mutual  Resenre  Fund  Ins.  Assn.,  80 
Fed.  685,  where  application  contained  agreement  solicitor  should 
be  applicant's  agent;  New  York  Life  Ins.  Co.  v.  M'Master,  87  Fed. 
68,  57  17.  S.  App.  647,  holding  company  not  bound  by  agent's  parol 
misstatement  of  effect  of  contract;  United  States  Life  Ins.  Co.  v. 
Smith,  92  Fed.  508,  holding  company  not  bound  where  applicant 
wrote  false  answer  on  agent's  advice;  Alabama  Gold  Life  Ins.  Co. 
T.  Gamer,  77  Ala.  216,  holding  mere  fact  that  agent  wrote  answers 
from  memorandum  of  applicant's  answers  does  not  constitute  them 
answers  of  company;  Sellers  v.  Commercial  Ins.  Co.,  105  Ala.  290, 
16  So.  799,  where  party  writing  application  was  agent  for  appli- 
cant; Flynn  t.  Equitable  Ins.  Co.,  67  N.  Y.  506,  23  Am.  Rep.  137. 
holding  examining  physician  not  company's  agent  for  purpose  of 
filling  out  application.  Departed  from  in  M'Coy  v.  Metropolitan 
Ins.  Co.,  133  Mass.  85,  holding  policy  in  similar  case  void  under 
Massachusetts  doctrine. 

Xnoixraiice. —  Opinion  of  physician  as  to  applicant's  health  seTeral 
I  months  before  issuance  of  policy,  is  not  admissible  in  action  thereon, 

I  there  being  no  issue  as  to  previous  health,  p.  157. 

Svidence. —  Opinion  of  agent,  based  upon  past  occurrences,  is 
inadmissible  as  an  admission  of  his  principals;  hence  in  suit  on 
insurance  policy,  evidence  that  company's  general  agent  thought 
plaintiff's  claim  should  be  paid,  is  inadmissible,  p.  157. 

Cited  and  applied  in  Beasley  v.  San  Jos6  Packing  Co.,  92  Cal.  892, 
28  Pac.  486,  holding  erroneous,  in  action  for  injuries  through  negli- 
gence of  fellow  servant,  admission  of  declaration  of  defendant's  fore- 
man, made  after  accident,  that  he  knew  fellow  servant  to  be  care- 
I  less;  Crawford  v.  Transatlantic  Co.,  125  Cal.  612,  58  Pac.  178,  holding 

'  declarations  of  former  agent,  made  after  delivery  of  policy  as  to  past 

occurrence,  inadmissible;  First  Nat.  Bank  v.  North,  6  Dak.  141,  41  N. 
W.  737,  holding  agent's  acts  subsequent  to  occurrence  cannot  bind 
principal;  Ryan  v.  Gilmer,  2  Mont.  521,  25  Am.  Rep.  746,  holding 
statement  of  defendant's  driver  subsequent  to  accident,  that  same 
was  caused  by  his  carelessness,  inadmissible  in  action  for  damages 
therefor;  Nebonne  v.  Railroad,  67  N.  H.  532,  38  Atl.  17,  holding 
statement  of  conductor,  subsequent  to  accident,  of  cause  thereof  In- 
admissible in  action  for  damages  therefor;  La  Rue  v.  St  Anthony 
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snevator  Ck>.,  8  S.  Dak.  643,  54  N.  W.  806,  holding  subsequent  state- 
ments of  agent  of  elevator  company,  as  to  ownership  of  wheat,  in- 
admissible in  conversion. 

Distinguished  in  Richelieu,  etc.,  Nav.  Go.  v.  Boston  Marine  Ins. 
Co.,  26  Fed.  600,  holding  agent* s  statements  in  regard  to  past  trans- 
action, but  in  connection  with  act  within  scope  of  authority,  ad- 
missible. 

21  WalL  168-162,  22  L.  611,  INSURANCE  00.  v.  SEA. 

Appeal  and  error. —  On  appeal  in  cases  tried  by  court  alone  under 
act  March  6, 1865,  if  finding  be  general,  only  such  rulings  in  progress 
of  trial  can  be  reviewed  as  are  presented  by  bill  of  exceptions  or 
may  arise  upon  pleadings,  p.  160. 

Cited  in  British  Queen  Min.  Co.  v.  Baker  Min.  Co.,  139  U.  S.  223. 
86  L.  147,  11  8.  Ct  523,  holding  nothing  reviewable,  findings  being 
general  and  bill  of  exceptions  contained  no  exceptions  to  rulings 
during  trial;  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  232,  16  S.  Ct. 
1066,  holding  only  such  rulings  as  are  pre8ente<l  by  bill  of  exceptions 
can  be  reversed,  findings  being  general;  Ortiz  v.  State,  30  Fla.  285. 
11  So.  618,  treating  objection  as  abandoned,  no  ruling  thereon  ap- 
pearing in  bill  of  exceptions. 

Appeal  and  error. —  On  appeal  in  case  tried  by  court  alone  bill 
of  exceptions  cannot  be  used  to  bring  up  whole  testimony  for  review 
any  more  than  in  trial  by  Jury,  p.  160. 

Followed  in  Betts  v.  Mugridge,  154  XT.  S.  644,  25  L.  168,  14  S. 
Ct  1188,  holding  bill  of  exceptions  cannot  be  used  to  bring  up  whole 
testimony  for  review,  no  exceptions  having  been  taken. 

Appeal  and  error. —  On  appeal  in  case  tried  by  court  alone  parties 
desiring  review  of  law  involved  in  case  must  obtain  special  finding 
raising  legal  propositions,  or  must  present  to  trial  court  their  propo- 
sitions of  law  and  require  ruling  thereon,  and  objections  to  rulings 
on  evidence  or  to  rulings  on  law  must  appear  by  bill  of  exceptions, 
p.  160. 

Appeal  and  error. —  Findings  of  fact  of  trial  court  are  conclusive 
and  not  reviewable  on  appeal,  p.  161. 

Cited  and  applied  In  The  Abbotsford,  98  U.  S.  443,  25  L.  169,  hold- 
ing findings  in  admiralty  cases  conclusive;  Martlnton  v.  Fairbanks, 
112  U.  S.  673,  28  L.  863,  5  S.  Ct.  322,  holding  nothing  reviewable 
where  only  matter  presented  by  bill  of  exceptions  is  exception  to 
general  findings. 

Distinguished  in  Melendy  v.  Rice.  94  U.  S.  798,  24  L.  143,  holding 
Judgment  under  Iowa  practice  may  be  set  aside  when  against 
weight  of  evidence;  dissenting  opinion  in  Insurance  v.  Boon,  95  U.  S. 
138,  24  L.  401,  holding  finding  unreviewable,  majority  holding  it 
made  part  of  record  by  order  of  trial  court 
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Appeal  and  error. —  Bxceptions  to  be  of  avail  must  present  dis- 
tinctly and  specifically  the  TuUng  objected  to,  p.  162. 

Oited  and  applied  in  Hanna  v.  Maas,  122  U.  S.  26,  27,  80  L.  1118, 
7  S.  Ct  1056,  1057,  holding  excepting  party  must  present  to  judge 
distinct  and  specific  exceptions  in  writing;  Jones  v.  East  Tennessee, 
etc.,  R.  R.,  157  U.  S.  683,  39  L.  858,  15  S.  Ct  719,  holding  general 
exception  to  whole  charge  to  jury,  refusal  of  new  trial  and  rulings 
on  evidence  insufficient;  Bard  v.  Elston,  31  Kan.  276,  1  Pac.  567, 
holding  general  exception  to  all  instructions  given  jury  insufficient; 
Bambardt  v.  Smith,  86  N.  C.  479,  refusing  to  entertain  exception  not 
directly  pointing  out  excepted  parts  of  testimony;  Adams  v.  State, 
25  Ohio  St  588,  holding  exceptions  to  general  charge,  not  pointing 
out  specifically  portions  objected  to,  insufficient;  Fitzgerald  v.  Cross, 
30  Ohio  St  450,  refusing  to  examine  errors  not  specifically  objected 
to;  McDonough  v.  Great  Northern  Ry.,  15  Wash.  261,  46  Pac.  338, 
refasing  to  consider  exception  not  specific  as  to  part  of  charge  ex- 
cepted to. 

21  WalL  162-178.  22  L.  627,  MINOR  v.  HAPPERSETT. 

dtisenB. —  Irrespective  of  fourteenth  amendment,  women  bom 
or  naturalized  in  United  States  are  citizens  thereof,  p.  165. 

Cited  and  relied  upon  in  Dorsey  v.  Brigham,  177  111.  256,  69  Am. 
St  Rep.  232,  52  N.  E.  305,  42  L.  R.  A.  810,  holding  alien  women, 
lawfully  subject  to  naturalization,  become  naturalized  by  virtue  of 
marriage  with  citizens;  State  v.  County  Court,  90  Mo.  598,  2  S.  W. 
790,  holding  women  must  be  counted  in  determining  whether  peti- 
tion for  dramshop  license  has  been  signed  by  majority  of  citizens 
in  district;  State  v.  Hostetter,  137  Mo.  649,  59  Am.  St  Rep.  520, 
39  S.  W.  272,  38  L.  R.  A.  217,  and  n.,  holding  women  citizens  of 
Missouri  and  eligible  to  certain  office  therein,  collecting  authorities; 
arguendo,  in  Ritchie  v.  People,  155  111.  112,  46  Am.  St  Rep.  325,  40 
N.  B.  458,  29  L.  R.  A.  84,  holding  law  limiting  work  hours  of 
females  void,  as  restriction  on  citizens'  right  to  contract;  dissenting 
opinion  in  Lyman  v.  Martin,  2  Utah,  155,  arguing  that  act  con- 
taining requirement  of  different  qualifications  in  female  voters,  void. 

Citizens. — Word  "  citizen,"  as  used  in  Constitution,  means  a  mem- 
ber of  the  nation,  owing  allegiance  thereto  and  entitled  to  protection 
therefrom,  p.  166. 

Cited  and  principle  applied  in  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  654,  655,  680,  42  L.  893,  902,  18  S.  Ct.  459.  469.  affirming 
S.  C,  71  Fed.  386,  holding  Chinese  bom  in  America,  of  parents 
subjects  of  China,  a  citizen  by  virtue  of  American  birth,  reviewing 
cases  on  citizenship;  Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  hold- 
ing proof  of  residence  for  seventy  years  in  State  evidence  of  citizen* 
ship  for  purpose  of  removal  of  cause;  Minneapolis  v.  Reum,  56  Fed. 
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577,  12  U.  S.  App.  446,  holding  citizenship  conferred  by  birth  is  pre- 
sumed to  continue  until  change  of  nationality  is  proved;  dissenting 
opinion  in  United  States  v.  Wong  Kim  Ark,  160  U.  S.  724,  42  U 
917,  18  S.  Ct.  485,  majority  holding  Chinese  bom  in  America,  of 
alien  parents,  a  citizen;  arguendo,  in  Cronly  v.  Tucson,  —  Ariz.  — , 
56  Pac.  877. 

Citizens. — All  people  of  original  States,  at  adoption  of  CJonstitn- 
tion,  became  ipso  facto  citizens  of  United  States,  p.  167. 

Cited  in  Boyd  v.  Nebraska,  143  U.  S.  176,  36  L.  114.  12  S.  Ct.  387, 
holding  all  citizens  of  Nebraska  became,  upon  its  admission,  citizeas 
of  United  States;  dissenting  opinion  in  State  y.  Boyd,  31  Neb.  749, 
48  N.  W.  759,  applying  rule  to  admission  of  new  States,  majority 
contra. 

Distinguished  in  State  v.  Boyd,  31  Neb.  718,  719,  48  N.  W.  74», 
holding  rule  inapplicable  to  subsequently-admitted  States. 

CltiBens. —  Fourteenth  constitutional  amendment  merely  fur- 
nished an  additional  guaranty  for  protection  of  existing  rights  of 
citizenship  without  adding  to  them,  p.  171. 

Cited  and  applied  In  McPherson  y.  Blacker,  146  U.  S.  38,  36  L. 
878,  13  S.  Ct  11,  holding  State  law,  providing  for  election  of  presi- 
dential electors  by  districts,  not  unconstitutional  as  depriving  each 
voter  from  voting  for  all  candidates    for    electorship;    People   v. 
Ixpffler,  176  111.  611,  61  N.  B.  793,  upholding  State  civil  service  law, 
as  not  depriving  municipal  officers  of  privileges  guaranteed  by 
amendment;  Stone  v.  Smith,  159  Mass.  415,  34  N.  E.  521,  holding 
constitutional  educational  requirement  for  suffrage  not  contrary  to 
amendment;  McPherson  v.  Secretary  of  State,  92  Mich.  390,  31  Am. 
St.  Rep.  596,  52  N.  W.  473,  16  L.  B.  A.  480,  holding  provision  for 
election  of  presidential  electors  by  districts  not  contrary  to  fourteenth 
and  fifteenth  amendments;  State  v.  Jackson,  80  Mo.  178,  50  Am. 
Rep.  501,  holding  constitutional  prohibition  of  Intermarriage  be- 
tween whites  and  negroes  not  In  conflict  with  fourteenth  amend- 
ment; McCandless  v.  Railroad  Co.,  38  S.  C.  113,  16  S.  B.  432,  18 
L.  R.  A.  444,  holding  State  law,  making  railroads  liable  for  fires 
communicated  by  Its  engines,  not  In  confiict  with  fourteenth  amend- 
ment; State  V.  Atkinson,  40  S.  C.  371,  42  Am.  St  Rep.  884,  18  S.  B. 
1024,  holding  admission  of  papers  taken  from  room  of  accused  not 
violative  of  Constitution;  Frasher  v.  State,  3  Tex.  App.  271,  30  Am. 
Rep.  136,  holding  law  prohibiting  Intermarriage  between  whites  an<1 
blacks   not  violative  of    fourteenth    and    fifteenth    amendments: 
Holden  v.  Hardy,  169  U.  S.  383,  42  L.  788,  18  S.  Ct  385,  uphohllns 
Utah  law  limiting  labor  hours  of  miners,  as  not  an  abridgment 
of  citizens*  privileges;  Brown  v.  Phillips,  71  Wis.  247,  36  N.  W. 
245,  upholding  law  extending  right  of  suffrage  at  school  elections* 
to  women.    See  25  Am.  St.  Rep.  872,  note  on  fourteenth  amend- 
ment 
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Elections. —  Right  of  suffrage  is  not  co-eztensive  with  citisen- 
ship,  p.  178. 

Cited  and  principle  applied  in  Blanclc  t.  Pansch,  118  111.  84,  hold- 
ing petition  for  election  contest  should  aver  that  petitioner  is  elector; 
a?erment  of  citizenship  insufficient;  Morris  y.  Powell,  125  Ind.  315, 
25  N.  E.  228,  9  L.  B.  A.  333,  holding  suffrage  a  poUtical  right,  not 
one  of  property,  and  declaring  act  providing  certain  residence  quali- 
fications invalid;  Gougar  v.  Timberlake,  148  Ind.  41,  82  Am.  St  Rep. 
489,  46  N.  E.  330,  37  L.  R.  A.  648,  holding  suffrage  not  a  natural 
right  of  citizenship,  but  a  privilege  granted  by  Oonstitutlon;  State 
V.  Falrlamb,  121  Mo.  151,  25  S.  W.  899,  holding  resident  debarred 
from  voting  through  insufficient  length  of  residence,  eligible  as 
Juror;  Blair  v.  Silver  Fe&k  Mines,  93  Fed.  336,  defining  citizenship 
necessary  to  confer  Federal  Jurisdiction;  Washington  v.  State,  75 
Ala.  584,  51  Am.  Rep.  480,  arguendo.  State  prohibition  of  persons 
convicted  of  crime  from  voting  not  unconstitutional. 

Elections. —  Federal  Constitution  confers  right  of  suffrage  on 
no  one,  p.  178. 

Cited  and  applied  in  United  States  v.  Cruilcshank,  92  U.  S.  565, 
23  L.  592,  holding  indictment  for  conspiracy  to  hinder  citizens  from 
voting,  alleged  no  Federal  offense;  In  re  Appointment  of  Super- 
visors, 52  Fed.  257,  holding  State  laws  determine  qualifications  of 
voters;  Oougar  v.  Timberlal^e,  148  Ind.  47,  62  Am.  St.  Rep.  494,  46 
N.  E.  341,  37  L.  R.  A.  650,  holding  suffrage  not  granted  by  Federal 
Constitution  but  regulatable  by  States.  See  97  Am.  Dec.  263, 
note. 

Distinguished  in  Ex  parte  Yarbrough,  110  U.  S.  664,  28  L.  278, 
4  8.  Ct  158,  holding  right  of  elector  to  vote  for  congressman  based 
upon  Constitution. 

Gonstitntional  law. —  Provision  of  State  Constitution  conferring 
right  of  suffrage  on  men,  alone  does  not  violate  Federal  Constitu- 
tion, p.  178. 

Cited  and  principle  applied  in  Gongar  v.  Timberlake,  148  Ind. 
46,  62  Am.  St  Rep.  493,  46  N.  E.  341,  37  L.  R.  A.  650,  upholding 
like  provision  in  Indiana  Constitution;  Boyd  v.  Mills,  53  Kan.  604, 
42  Am.  St  Rep.  310,  37  Pac.  18,  25  L.  R.  A.  489,  upholding  consti- 
tutional provision  denying  suffrage  to  those  having  borne  arms 
against  government;  Atchison  v.  Lucas,  83  Ky.  465,  holding  women 
ineligible  to  office  under  Kentucky  Constitution;  Robinson's  case, 
131  Mass.  377,  41  Am.  Rep.  240,  denying  woman  admission  as  at- 
torney; State  V.  Davidson,  92  Tenn.  534,  22  S.  W.  204,  20  L.  R.  A. 
312,  holding  women  ineligible  as  notary  publics  in  absence  of  ex- 
press statutory  provision  conferring  eligibility;  Bloomer  v.  Todd,  3 
Wash.  Ter.  622,  19  Pac.  143,  1  L.  R.  A.  117,  holding  act  confer- 
ring suffrage  upon  women  in  conflict  with  organic  act  of  territory; 
In  re  Lockwood,  154  U.  S.  117,  38  L.  030,  14  S.  Ct  1083,  arguendo;  in 
United  States  v.  Goldman,  3  Woods,  195,  F.  O.  15,225,  holding  Con- 
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stitution  confers  right  upon  qualified  State  elector  to  vote  for  con- 
gressmen. See  notes  in  29  Am.  Rep.  586,  38  Am.  Rep.  38,  and  62 
Am.  St.  Rep.  496. 

Miscellaneous. —  Cited  incidentally  In  City  of  Minneapolis  ▼.  Blum, 
56  Fed.  581,  12  U.  S.  App.  446,  Board  of  Commissioners  ▼.  Bunting, 
111  Ind.  145,  12  N.  B.  151,  Weaver  v.  Templln,  113  Ind.  301,  14  N.  B. 
601,  State  v.  Harrison,  116  Ind.  309,  19  N.  E.  150,  Hovey  v.  State, 
119  Ind.  389,  21  N.  E.  890,  and  Commissioners  v.  Gwin.  136  Ind. 
572,  36  N.  E.  241,  22  L.  R.  A.  409.    See  13  Am.  St  Rep.  145,  note. 

21  Waa  178-185,  22  L.  482,  MARSH  v.  WHITMORB. 

Attorney  cannot  be  charged  with  negligence  when  he  accepts  as 
the  law  a  decision  of  the  Supreme  Court  of  his  State,  p.  183. 

Cited  and  relied  upon  in  Citizens*  Loan,  etc.,  Co.  v.  Friedly,  123 
Ind.  147,  18  Am.  St  Rep.  323,  23  N.  E.  1076,  7  L.  R.  A.  670,  holding 
attorney  not  liable  for  erroneous  advice  on  doubtful  point  prior  to 
its  decision  by  Supreme  Court;  Isham  v.  Parker,  3  Wash.  780,  29 
Pac.  843,  holding  attorney  liable  for  reasonable  amount  of  skin  but 
not  a  guarantor  of  results.  See  34  Am.  Dec.  91,  lengthy  note  on 
attorney's  liability  for  negligence,   collecting  cases. 

Principal  and  agent. —  The  law  prohibits  one  selling  on  another's 
account  from  buying  on  his  own,  at  the  sale,  p.  184. 

Cited  and  principle  applied  In  Wardell  v.  Railroad  Co.,  103 
U.  S.  658,  26  L.  511,  holding  agreement  of  directors  of  railroad  to 
form  auxiliary  company  to  contract  wfth  road  illegal;  Memphis,  etc., 
R.  R.  V.  Woods,  88  Ala.  642,  16  Am.  St  Rep.  92.  7  So.  112,  7  L.  R  A. 
610,  and  n.,  restraining  directors  of  railroad  from  so  voting  their 
stock  as  to  injure  road  in  Interests  of  another  of  which  they  were 
directors;  Hlgglns  v.  Lanslngh,  154  111.  365,  40  N.  B.  380,  setting 
aside  agreement  between  corporation  by  its  directors  and  individual 
directors,  when  Injurious  to  corporation;  Appleton  v.  Turnbull,  84 
Me.  SO,  24  Atl.  595,  holding  purchase  of  pledged  property  by  pledgee 
voidable  unless  ratified  or  permitted  by  pledgor;  Currie  v.  School 
District,  35  Minn.  165,  27  N.  W.  923,  holding  contract  between  school 
trustees  and  individual  trustee,  for  latter's  employment,  voidable; 
Pearson  v.  Railroad,  62  N.  H.  543,  13  Am.  St  Rep.  596.  holding  action 
of  common  directors  of  two  railroads,  prejudicial  to  one,  may  be  en- 
Joined  by  stockholders  thereof;  Feamster  v.  Feamster,  36  W.  Va.  IS, 
13  S.  B.  57,  holding  trustee  purchasing  trust  land  from  himself  and 
reselling  at  profit  must  account  to  beneficiary  for  difference;  CuUen 
V.  Blimm,  37  Ohio  St  238,  deciding  case  upon  other  grounds.  See 
note,  17  Am.  St.  Rep.  302. 

Distinguished  in  Leavenworth  v.  Chicago,  etc.,  R.  R.,  134  U.  8. 
708,  33  L.  1073,  10  S.  Ct  715,  holding  foreclosure  sale  valid  notwlth- 
standing  trust  relations  of  parties,  there  being  no  collusion  or  fraud* 
Durlacher  v.  Frazer,  —  Wyo.  — ,  55  Pac.  309.  holding  no  contract 
existed  between  corporation  and  individual  director. 
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Attorney  and  client. —  Sale  of  client's  bonds  by  attorney,  to  him- 
self, at  public  auction,  for  full  value,  and  with  client's  knowledge, 
cannot  be  Impeached  by  latter  after  twelve  years'  acquiescence 
therein,  p.  184. 

Following  are  the  citing  cases  approving  and  relying  upon  this 
mlhig:  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  592,  23  L.  331,  hold- 
ing right  of  corporation  to  avoid  sale  because  of  fiduciary  relation 
of  buyer  must  be  exercised  within  reasonable  time;  Hay  ward  v. 
National  Bank,  96  U.  S.  618,  24  L.  858,  refusing  to  set  aside  sale 
of  stock  held  as  security  by  bank,  purchased  by  director,  be- 
cause of  pledgor's  laches;  Rolling  Mill  v.  St.  Louis,  etc.,  R.  R.,  120 
U.  S.  260,  30  L.  641,  7  S.  Gt  544,  holding  execution  by  corporation 
president  of  unauthorized  contract  deemed  ratified  by  directors 
delaying  disaflSrmance  six  months;  Speidel  v.  Henrici,  120  U.  S. 
387,  30  L.  720,  7  S.  Ct  612,  holding  bill  against  trustees  for  ac- 
counting not  maintainable  after  delay  of  fifty  years;  Hammond  v. 
Hopkins,  143  17.  S.  250,  36  L.  145,  12  S.  Ct.  427,  holding  purchase  by 
trustee  of  trust  property  for  his  own  benefit,  confirmed  by  laches 
of  hiterested  parties;  Hoyt  v.  Latham,  143  U.  S.  566,  36  L.  264,  12  S. 
Gt  572,  holding  trustee's  purchase  of  trust  property  ratified  by 
laches  of  cestui  que  trust,  collecting  cases:  Fraker  v.  Houck,  36 
Fed.  407,  dismissing  bill  to  set  aside  trust  sale  made  during  cestui 
que  trust's  imprisonment  for  delay  in  prosecution  after  release; 
Van  Yleet  ▼.  Sledge,  45  Fed.  748,  refusing  reformation  of  contract  of 
indorsement  after  nine  years'  delay;  Naddo  ▼.  Bardon,  47  Fed.  790, 
dismissing  biU  for  reconveyance  of  property  sold  by  attorney  to 
himself,  there  being  no  concealment  and  twenty  years'  delay;  St 
Paul,  etc.,  R.  R.  v.  Sage,  49  Fed.  324,  4  U.  S.  App.  160,  holding  delay 
of  fourteen  years  in  assertion  of  title  constituted  laches  irrespective 
of  statute  of  limitations;  Empire  State  Nail  Co.  v.  Faulkner,  55  Fed. 
825,  holding  complainant  in  bill  for  infringement  of  patent  estopped 
by  laches;  HoUaday  v.  Land  and  River  Imp.  Co.,  57  Fed.  792,  19 
U.  S.  App.  308,  holding  settlement  of  partnership  affairs  by  executor 
binding  on  heirs  of  deceased  partner  after  delay  of  twenty-four 
years;  Kemp  v.  Nickerson,  66  Fed.  683,  dismissing  bill  for  dis- 
tribution of  portion  of  estate  alleged  to  be  intestate,  filed  twenty- 
three  years  after  probate  of  will;  Lant  v.  Manley,  71  Fed.  15,  dis- 
missing creditor's  bill  to  set  aside  fraudulent  conveyances,  brought 
twenty  years  thereafter;  Cauthom  v.  Harkness,  60  6a.  299,  holding 
motion  to  set  aside  Judgment,  made  seven  years  after  rendition, 
barred;  Barr  ▼.  Randall,  35  Kan.  132,  10  Pac.  519,  holding  tax  deed 
executed  by  officer  to  himself  not  voidable  after  running  of  stat- 
ute of  limitations;  Johnson  v.  Outlaw,  56  Miss.  549,  a  very  similar 
case;  Bliss  ▼.  Prichard,  67  Mo.  189,  holding  purchase  by  attorney 
Id  his  own  name  cannot  be  impeached  by  client  who  has  waited 
eight  years  after  discovery  of  purchase;  Loomis  v.  Rosenthal,  34 
Or.  600,  57  Pac  60,  holding  heirs  barred  by  fifteen  years'  delay  in 
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Huliig  to  recover  land  sold  by  administrator,  of  whose  appointment 
they  had  not  been  notified;  Bruner  v.  Flnley,  187  Pa.  St.  406,  41 
Atl.  341,  holding  action  for  reconveyance  of  property  bought  from 
himself  by  trustee  to  sell,  barred  by  fifteen  years*  delay;  Bolton  v. 
Dickens,  4  Lea,  677,  holding  action  for  account  between  deceased 
partners  barred  by  eleven  years*  delay  and  lossof  papers;  Connolly 
V.  Hammond,  51  Tex.  647,  holding  long  acquiescence  in  indirect  sale 
by  trustee  to  himself  amounts  to  confirmation;  Riely  v.  Kinzel,  85  Va. 
486,  7  S.  B.  910.  holding  action  on  final  decree  delayed  for  twenty- 
eight  years  barred  by  laches;  Rogers  v.  Van  Nortwiclt,  87  Wis.  429, 
58  N.  W.  762,  holding  question  of  laches  dependent  upon  circum- 
stances of  each  case,  three  years'  delay  barring  action  herein;  Melms 
V.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am.  St.  Rep.  912,  66  N.  W. 
524,  holding  action  to  set  aside  executor's  deed  barred  by  twenty 
years'  delay  with  means  of  knowledge.  See  notea  In  2  Am.  St  Rep. 
797,  and  23  Am.  St.  Rep.  149. 

Distinguished  in  Lemoine  v.  Dunklin  Co.,  38  Fed.  569,  sustaining 
1)111  praying  for  conveyance  by  trustee,  delay  having  affected  no 
rights  of  parties  or  strangers;  Gilmer  v.  Morris,  43  Fed.  460,  hold- 
ing five  years'  delay  in  suing  to  redeem  pledged  property  not  laches 
where  pledgee  still  holds  proi)erty  after  breach  of  trust;  Richard- 
son V.  Green,  61  Fed.  432,  15  U.  S.  App.  488,  holding  laches  not 
imputable  in  suit  to  set  aside  will  as  forged,  suit  having  been  begun 
immediately  after  probate  thereof;  Cranmer  v.  McS words,  24  W. 
Va.  602,  holding  suit  not  barred  by  twenty  years'  delay,  relations 
of  parties  being  unchanged  and  evidence  being  written. 

Equity. —  One  appealing  to  equity  in  support  of  a  claim,  where 
there  has  been  laches  in  its  prosecution  or  long  acquiescence  in  as- 
.sertion  of  adverse  rights,  should  set  forth  specifically  in  his  bill 
the  reasons  for  the  delay,  p.  185. 

Cited  and  principle  followed  in  Godden  v.  Kimmell,  99  U.  S. 
212,  25  L.  435,  dismissing  bill  for  trust  accounting,  complainants 
having  delayed  fourteen  years;  Wollensak  v.  Reiher,  115  U.  S.  102. 
29  L.  352,  5  S.  Ct.  1140,  holding  delay  of  two  years  In  applying  for 
reissue  of  patent  expanding  claims  thereof.  Invalidates  reissue, 
unless  accounted  for;  Richards  v.  Mackall.  124  U.  S.  188,  31  L.  399. 
8  S.  Ct.  440,  dismissing  bill  for  unexplained  delay  of  twelve  years 
in  objecting  to  sale;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  dis- 
missing bill  to  annul  conveyance  thirty  years  old,  impediments  to 
earlier  prosecution  not  being  specifically  set  out;  Naddo  v.  Bardon, 
51  Fed.  498,  4  U.  S.  App.  642,  holding  delay  of.  seventeen  years  in 
suing  to  recover  land  not  accounted  for  by  allegation  of  ten  years' 
absence,  and  discovery  of  fraud  "only  recently;"  Elffert  v.  Craps. 
58  Fed.  473,  8  U.  S.  App.  436,  where  complainant  for  recovery  of 
land  fraudulently  sold  forty  years  ago  failed  to  show  diligence  In 
discovering  fraud:  Rhino  v.  Emery,  65  Fed.  836.  dismissing  bill  to 
set  aside  deed,  it  not  alleging  inquiry  as  to  alleged  fraudulent  trans- 
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actions;  Jones  v.  Perkins,  76  Fed.  84,  holding  suit  to  enforce  prom- 
ise to  malvc  complainant  a  devisee  baiTed  by  unexplained  delay  until 
seven  years  after  decedent's  death:  McGaughey  v.  Brown,  46  Ark. 
36,  refusing  to  set  aside  administi'ator*s  sale  to  himself,  complaint 
falling  to  explain  delay  In  suing;  Gibson  v.  Herriott,  55  Ark.  d5, 
29  Am.  St.  Rep.  23,  .17  S.  W.  591,  holding  unexplained  delay  of 
seven  years  In  suing  to  set  aside  administrator's  sale  to  himself, 
bars  suit:  Bell  v.  Hudson.  73  Cal.  289,  2  Am.  St.  Rep.  794,  14  Pac. 
7U3.  holding  knowledge  of  accounting  and  want  of  impediment  to 
suit  presumable  from  failure  to  allege  contrary;,  Kerf oot  v.  Billings, 
KjO  111.  570.  43  N.  E.  807,  holding  objection  to  unreasonable  delay, 
unexplained  by  bill,  may  be  presented  by  demurrer;  Perkins  v. 
Lane,  82  Va.  63,  holding  action  barted  by  delay  unexplained  in 
bill,  witnesses  being  dead,  and  papers  lost.  8ee  2  Am.  St  Rep.  807, 
extended  note  on  pleading  stale  claims. 

21  Wall.  185-196,  22  L.  504,  ADAMS  v.  ADAMS. 

Equity. —  Where  a  material  allegation  in  bill  is  denied  by  answer, 
burden  is  imposed  on  plaintiff  of  proving  same,  p.  190. 

Cited  in  Cass  County  y.  Green,  66  Mo.  512,  holding  presumption 
adverse  to  party  failing  to  contradict  statements  of  his  bad  faith. 

Gifts. — Delivery  is  essential,  both  in  law  and  equity,  to  validity 
of  a  gift  of  real  or  personal  estate,  p.  191. 

Cited  in  34  Am.  St.  Rep.  213,  note. 

Gifts. —  Equity  will  not  enforce  a  merely  gratuitous  gift  or 
merely  moral  obligation,  p.  191. 

Trusts. —  Although  trustee  be  ignorant  of  his  appointment,  in 
deed,  title  vests  in  him  upon  execution  thereof,  subject  to  his  dis- 
claimer, p.  192. 

See  34  Am.  St.  Rep.  214,  note. 

Trusts. —  Disclaimer  of  trust  by  trustee  will  not  defeat  the  con- 
veyance as  a  transfer  of  equitable  interest  to  third  person,  p.  192. 

A  trust  cannot  fail  for  want  of  a  trustee  or  by  refusal  of  all 
trustees  to  accept  trust,  p.  192. 

Cited  in  Ewing  v.  Walker,  60  Ark.  506,  31  S.  W.  46,  holding 
interposition  of  chancellor  properly  invoked,  to  appoint  receiver 
where  assignee  in  assignment  for  creditor  declines  to  act. 

Trusts. —  Creation  of  trust  is  complete  where  deed  is  signed  and 
recorded,  and  settler  contemplates  no  further  act  to  give  it  com-  ^ 

pletion,  p.  193.  | 

Cited  in  Flanigan  v.  Waters,  57  Kan.  23,  45  Pac.  58,  holding  trust 
complete  where  one  purchased  land  with  purpose  of  giving  same  to 
another;  Robbins  y.  Rascoe,  120  N.  C.  83,  58  Am.  St  Rep.  776,  26 
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S.  E.  808,  38  L.  R.  A.  230,  holding  delivery  to  third  party  for  grantee* 
without  reservation,  is  complete  as  to  grantee,  although  without 
latter's  knowledge. 

Trusts. —  Where  settler  appoints  trustee  and  records  trust  deed, 
delivery  is  complete,  although  he  retains  possession  of  deed,  p.  193. 

Cited  and  applied  In  I.inton  v.  Brown.  20  F^.  467,  holding  formal 
sealing  and  delivery  sufficient  to  make  trust  deed  operative  with- 
out actual  delivery;  Frank  v.  Heiner.  117  N.  0.  82,  23  S.  B.  42, 
holding  registration  of  deed  constitutes  delivery  in  absence  of  evi- 
dence to  rebut  presumption. 

DisUnguIshed  in  Loring  v.  Hlldreth,  170  Mass.  331,  64  Am.  St 
Rep.  304,  49  N.  E.  653,  40  L.  R.  A.  130,  holding  execution  and  re- 
cording of  undelivered  trust  deed  not  a  sufficient  declaration  of 
trust  where  deed  shows  no  intention  to  create  trust,  except  in 
manner  therein  provided. 

Trusts.—  Deed  by  husband  and  wife  of  former's  property  to  trus- 
tee in  trust  for  wife's  separate  use,  recorded  by  husband,  but  re- 
tained in  his  possession,  creates  valid  trust  in  wife's  favor,  although 
trustee  was  ignorant  of  deed,  p.  196. 

Cited  in  Loring  v.  Whitney,  167  Mass.  552,  553,  46  N.  E.  58.  hold- 
ing recorded  trust  deed  in  wife's  favor,  although  trustee  releases 
to  grantor,  beneficiaries  Joining,  constitutes  incumbrance  on  title. 
See  note  in  34  Am.  St  Rep.  197. 

Miscellaneous. —  Partee  v.  Thomas,  11  Fed.  773,  generally. 

21  Wall.  196-205,  22  L.  612,  GARRISON  v.  CITY  OF  NEW  YORK. 

Oooistitutional  law. —  Judgment  founded  upon  transaction  lack- 
ing assent  of  parties,  is  not  a  contract  within  constitutional  pro- 
hibition of  laws  impairing  contract  obligations,  p.  203. 

Cited  and  principle  applied  in  Louisiana  v.  Mayor  of  New  Or- 
leans, 109  U.  S.  288,  27  L.  937,  3  S.  Ct  213,  holding  denial  tc  city 
of  right  to  levy  sufficient  taxes  to  pay  Judgment  for  damages  from 
mob  not  impairment  of  contract  obligation;  Freeland  v.  Williams, 
131  U.  S.  414,  33  L.  197,  9  S.  Ct  766,  holding  West  Virginia  consti- 
tutional provision  that  property  should  not  be  taken  on  execution 
of  judgments  for  acts  of  warfare,  does  not  impair  contract  obli- 
gations when  applied  to  Judgment  founded  on  tort  committed  aa 
act  of  warfare;  Morley  v.  Lake  Shore  Ry.,  146  U.  S.  170,  86  L.  929, 
13  S.  Ct  57,  holding  legislative  alteration  of  rate  of  interest  pay- 
able on  Judgments  previously  obtained,  no  Impairment  of  contract 
obligations;  McAfee  v.  Covington,  71  Ga.  273,  51  Am.  Rep.  264, 
holding  Judgment  on  tort  not  a  contract  within  Constitution;  State 
V.  Mayor  of  New  Orleans,  32  La.  Ann.  717,  holding  denial  of  city's 
right  to  levy  tax  to  pay  Judgment  founded  on  tort  not  impairment 
of  contract  obligation;  Mexican  National  Ry.  y.  Mussette,  86  Tex. 
715,  26  S.  W.  1077,  24  L.  R.  A.  644,  holding  obligations  protectad 
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from  impairment  are  those  arising  from  agreement  of  parties,  not 
from  Imposed  duties;  Peeree  v.  KitzmiUer.  19  W.  Va.  574.  holding 
constitutional  prohibition  of  execution  on  property  by  reason  of 
judgments,  based  on  acts  of  iirarfare  in  Civil  War,  constitutional, 
nich  Judgments  not  being  contracts;  Denver  &  N.  O.  R.  R.  v.  Lam- 
bom,  8  Colo.  386,  8  P^c.  586.  acceptance  of  statutory  privilege  of 
possession  pending  condemnation  proceedings,  constitutes  no  con- 
tract; dissenting  opinion  in  Bettman  v.  Crowley,  19  Wash.  220,  53 
Pac.  58,  40  L.  R.  A.  821,  majority  holding  Invalid  an  act  providing 
for  duration  of  judgment  liens  valid  as  applied  to  existing  judg- 
ment not  based  on  contract    See  also  79  Am.  Dec.  495,  note. 

Courts. —  Construction  of  State  statute  by  highest  State  court, 
and  its  decision  as  to  powers  of  State  court  to  correct  or  set  aside 
Its  judgments  for  mistake,  fraud  or  irregularity,  are  binding  upon 
Supreme  Court  in  action  under  statute,  p.  203. 

Eminent  domain. —  In  eminent  domain  proceedings  to  condemn 
private  property  for  public  street,  there  is  no  contractual  relation 
between  city  and  property-owner,  p.  203. 

Eminent  domain. —  Proceedings  to  ascertain  benefits  or  losses  to 
owner  of  property  taken  for  street,  and  to  estimate  compensation, 
are  in  nature  of  inquest  and  under  State  control,  exclusively,  p.  204. 

Oited  in  New  Orleans,  etc.,  R.  R.  v.  Drake,  60  Miss.  626,  holding 
provision  for  determination  of  amount  due  owners  as  compensation, 
by  appraisers  appointed  by  court,  constitutional;  People  v.  Adiron- 
dack Ry.,  160  N.  Y.  238,  54  N.  B.  692.  holding  statute  (Laws  1897, 
chap.  220)  providing  for  condemnation  of  land  for  park,  not  author- 
ization of  seizure  without  due  process. 

Bminent  domain. — It  is  State's  duty,  in  condemnation  for  public 
use,  to  see  that  estimates  for  compensation  are  just,  not  only  to 
property-owner,  but  to  public,  p.  204. 

Cited  in  Searl  v.  School  District,  133  U.  S.  562,  33  L.  746,  10  S. 
Ot  377,  holding  compensation  on  acquisition  of  property  for  public 
use  must  be  just  to  public  and  to  owner. 

Eminent  domain. —  State  has  power  to  vacate  proceedings  to 
estimate  benefit  or  loss  to  property-owner  on  condemnation  for 
street,  for  irregularity  or  fraud,  or  to  make  finding  on  inquest  sub- 
ject to  approval  of  court,  or  to  deny  appeal  from  decision  of  court 
thereon,  provided  parties  be  secured  a  fair  hearing,  p.  204. 

Eminent  domain. —  Until  property  condemned  for  street  is  ac- 
tually taken,  and  compensation  made.  State's  power  over  matter  is 
not  ended,  and  title  does  not  pass,  p.  204. 

Cited  and  principle  applied  in  Bauman  v.  Ross,  167  U.  S.  599, 
42  L.  291,  17  S.  Ct.  985,  holding  title  to  land  appropriated  for  high- 
way under  act  March  2,  1893,  did  not  pass  payment  of  damages; 
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Chicago  V.  Barbian,  80  111.  488,  holding  binding  Judgment  con- 
ferring present  right  to  take  property  cannot  be  given  until  pay- 
ment of  compensation;  Brokaw  v.  Terre  Haute,  97  Ind.  454,  holding 
condemnation  proceedings  may  be  abandoned,  although  city  has 
taken  possession;  Manion  v.  LoulsylUe,  etc.,  R.  R.,  90  Ky.  496,  14 
S.  W.  533,  holding  corporation  may  abandon  purpose  of  taking  con- 
demned property  prior  to  payment  of  damages  to  owner. 

ConBtitutional  law. —  No  such  vested  rights  In  a  judgment  exists 
in  party  in  whose  favor  It  Is  rendered  as  to  preclude  its  re-examina- 
tlon  and  vacation,  even  though  appeal  from  it  be  not  allowed,  p.  205. 

Followed  in  Preeland  v.  Williams,  131  U.  S.  414,  33  L.  197,  9  S. 
Ct  766,  holding  judgment  on  tort  not  vested  right  precluding  re- 
examination. 

OomBtitutional  law. —  New  York  act  of  1871,  relating  to  widen- 
ing of  Broadway,  and  authorizing  vacation  by  Supreme  CJourt  of 
unappealable  order  of  1870.  confirming  estimate  of  commissioners 
as  to  compensation  of  proper|ty-owners,  providing  estimate  contain 
error  or  irregularity,  does  not  impair  contractual  obligation,  p.  205. 

Cited  and  applied  In  Essex  Public  Road  v.  Skinkle,  140  U.  8. 
340,  35  L.  448,  US.  Ct.  792,  holding  assessment  not  a  contract,  even 
as  to  third  parties;  Stephens  v.  Cherokee  Nation,  174  U.  S.  478,  19 
S.  Ct.  734,  holding  grant  of  new  remedy  by  way  of  review,  not 
Illegal  interference  of  legislature  in  judicial  proceedings;  generally 
in  Attorney-General  v.  Jochim,  99  Mich.  373,  41  Am.  St  Rep.  619, 
58  N.  W.  615,  23  L.  R.  A.  705,  holding  State  constitutional  pro- 
vision empowering  governor  to  summarily  remove  State  officers  for 
malfeasance  not  in  conflict  with  constitutional  prohibition  of  dep- 
rivation of  property  without  due  process  of  law. 

21  Wall.  205^230,  22  L.  577,  LITTLEFIELD  v.  PERRY. 

Patents. —  Grant  of  patent,  reserving  right  to  use  certain  applica- 
tions thereof,  grantor  to  sue  infringers  In  his  own  name,  and  defend 
all  suits  for  infiingement  against  grantee,  with  agreement  for  for- 
feiture for  non-payment  of  royalty.  Is  an  assignment,  permitting 
assignee  to  sue  in  Circuit  Court,  p.  222. 

Followed  in  Perry  v.  Llttlefleld.  17  BUtchf.  273,  F.  C.  11,008,  a 
suit  between  same  parties  and  on  like  facts. 

Patents. —  Action  for  infringement  against  patentee  by  assignee 
of  exclusive  rights  in  certain  territory,  involves  construction  of 
patent,  and  may  be  brought  in  Circuit  Court,  p.  222. 

Patents. —  Fact  that  construction  of  contract  between  patentee 
and  assignee  is  involved,  will  not  oust  jurisdiction  of  Circuit  Court 
in  suit  for  infringement,  p.  222. 

Cited  in  Lilienthal  v.  Washburn,  4  Woods,  68,  8  Fed.  709,  holding 
Circuit  Court  not  ousted  of  Jurisdiction  because  defendant  claimed 
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right  under  contract  to  manufacture;  Celluloid  Co.  v.  Goodyear 
Dental  Co.,  13  Blatcbf.  388,  F.  a  2.543,  as  to  JurlRdlctlon  of  Circuit 
Court 

Distinguished  In  HarteU  v.  Tilgbman,  99  U.  S.  551,  25  L.  359. 
denying  Federal  jurisdiction  where  construction  of  contract  only, 
not  of  patent,  was  involved,  parties  being  citizens  of  same  State; 
Williams  V.  Star  Sand  Co.,  35  Fed.  371,  where  controversy  over 
contract  between  patentee  and  assignee  did  not  involve  construc- 
tion of  patent. 

Patents. — Mere  licensee  of  patentee  cannot  sue  stranger  for  in- 
fringement in  his  own  name,  p.  223. 

Cited  and  relied  upon  in  Paper-Bag  Cases,  105  IT.  8.  771,  26  L. 
961,  holding  rights  of  licensee  of  patent  on  infringement  thereof 
must  be  enforced  in  name  of  patentee;  Birdsell  v.  Shaliol,  112  U. 
S.  486,  28  L.  769,  5  S.  Ct.  245,  holding  action  at  law  for  benefit  of 
licensee  must  be  brought  in  name  of  patentee  alone  —  in  equity  may 
be  brough  by  patentee  and  licensee  together;  Waterman  v. 
Mackenzie,  138  U.  S.  255,  34  L.  925,  11  S.  Ct.  335,  holding  rights  of 
licensee  on  infringement  must  be  enforced  through  patentee;  Nelsen 
V.  McMann,  16  Blatchf.  148,  F.  C.  10,109.  holding  mere  licensee 
cannot  sue  in  equity  for  infringement  without  joining  patentee 
as  plaintiff;  Hammond  v.  Hunt,  11  Fed.  Cas.  393,  holding  both 
licensee  and  patentee  necessary  parties  in  suit  for  infringement; 
Game  well  Fire- Alarm  Co.  v.  Brooklyn,  14  Fed.  256.  sustaining  de- 
murrer for  non-joinder  of  patentee  in  action  by  licensee  for  in- 
fringement; Bray  v.  Denning,  56  Fed.  1019,  holding  suit  for  in- 
fringement must  be  brought  in  name  of  owner  of  patent. 

Distinguished  in  Blair  v.  Lippincott  Glass  Co.,  52  Fed.  227, 
holding  joint  action  for  infringement  not  maintainable  by  patentee 
and  licensee  whose  license  conveys  no  exclusive  monopoly. 

Patents. —  Where  patentee  is  himself  infringer,  licensee  may  sue 
in  his  own  name.  p.  223. 

Cited  and  applied  in  Stanley  Rule  Co.  v.  Bailey,  14  Blatchf. 
512,  F.  C.  13,287,  sustaining  bill  for  infringement,  by  li&nsee 
against  patentee  in  former's  name;  Rapp  v.  Kelling,  41  Fed.  792, 
holding  licensee  may  maintain  action  in  his  own  name  against 
patentee  for  infringement;  Adriance  v.  McCormick  Harvesting  Co., 
55  Fed.  290,  sustaining  right  of  action  by  licensee,  one  of  several 
defendants  being  patentee;  Waterman  v.  Shipman,  55  Fed.  98C, 
14  U.  8.  App.  312,  holding  licensee,  with  exclusive  right  to  manu- 
facture, may  maintain  equitable  action  against  patentee  for  in- 
fringement; Mayer  v.  Hardy,  127  N.  Y.  131,  27  N.  E.  838,  holding 
licensee  may,  in  his  own  name,  sue  assignee  of  patentee  for  in- 
fringement. 

Equity,  regarding  substance  rather  than  form,  will  grant  ap- 
propriate relief  where  It  has  jurisdiction  of  parties,  whether  they 
come  as  plaintiff  or  defendant,  p.  223. 
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Cited  In  BruBh-Swan  Electric  Co.  v.  Thompson-Houston  Co.,  48^ 
Fed.  220,  holding  equity  will  place  parties  In  their  real  positions 
In  controversy;  Brush  Elect  Co.  v.  Elect  Imp.  Co.,  49  Fed.  74,  ex- 
clusive licensee  of  patent  may  sue  infringer  in  his  own  name,  thonglk 
patentee  unwilling. 

Patents. —  Where  assignee  of  patent  assigns  to  A.,  and  A.  reas- 
signs to  said  assignee,  who,  between  assignment  to  A.  and  hitter's 
reassignment  assigns  to  B.,  title  is  in  B.,  p.  224. 

Patents. —  Recorded  assignment  of  perfected  invention  prior  to- 
issuance  of  patent  carries  with  it  patent  when  issued,  p.  225. 

Cited  in  Brush  Electric  Co.  v.  California  Electric  Co.,  52  Fed.  963^ 
7  U.  S.  App.  409,  holding  assignment  of  patent  prior  to  its  issuance 
passes  title  to  patent  when  issued. 

Patents. —  Reissues  are  not  patents  for  new  Inventions,  but 
amendments  of  old  patents,  p.  225. 

Patents. —  Reissue  obtained  with  consent  of  assignee  of  iMitent 
inures  to  his  benefit  p.  225. 

Patents. —  Assignee  of  patent  has  election  to  accept  or  reject 
reissue  obtained  without  his  consent  by  patentee,  p.  225. 

Patents. —  Assignment  of  imperfect  invention,  with  all  Improve- 
ments which  inventor  may  make,  is  equivalent  in  equity  to  as- 
signment of  perfected  result  P-  226. 

Cited  and  applied  In  Aspinwall  Mfg.  Co.  v.  Gill,  S2  Fed.  700,  hold- 
ing assignment  of  patent,  together  with,  improvements  which  might 
be  thereafter  made,  valid;  Regan  Vapor-Engine  Co.  v.  Pacific  Gas- 
Engine  Co.,  47  Fed.  513,  holding  such  assignment  conveys  patentee's 
right  in  his  future  improvements;  Westinghouse  Air-Brake  Co.  v, 
Chicago  Brake  Co.,  85  Fed.  791,  792,  793,  796,  holding  contract 
assigning  patent  and  all  future  Improvements  thereon  made  by 
patentee,  not  against  public  policy;  McFarland  v.  Stanton  Mfg.  Co.. 
53  N.  J.  Eq.  651,  51  Am.  St.  Rep.  649,  33  AU.  963,  holding  assign- 
ment of  patent  and  future  improvements  thereon  valid  in  equity; 
Kane  v.  Lodor,  56  N.  J.  Eq.  274,  38  Atl.  969,  holding  in  sales  of 
personalty,  after-acquired  title  of  vendor  passes  to  grantee  without 
express  covenant  of  warranty. 

Modified  In  Independent  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed. 
984,  holding  only  improvements  on  particular  machine  patented 
pass  by  assignment  of  patent  and  future  improvements.  Dis* 
tinguished  In  Regan  Vapor-Engine  Co.  v.  Pacific  Gas-Engine  Co.,  49 
Fed.  70,  7  U.  S.  App.  73,  assignment  of  future  inventions  in  gen- 
eral merely  gives  assignee  right  to  compel  assignment  subject  to 
prior  assignments  to  Innocent  purchasers. 

Patents. —  Where  obligation  exists  to  convey  patent  at  onee 
equity  will  oftentimes  proceed  as  if  conveyance  had  actually  beaii 
made,  p.  227. 
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CHted  In  Blackmer  t.  Stone,  51  Ark.  491,  11  S.  W.  688,  holding 
equity  has  power  to  enforce  specific  performance  of  oral  agreement 
to  assign  Interest  In  fntare  patent  In  consideration  of  expense  home 
In  procuring  same;  Blakeney  t.  Goode,  80  Ohio  St  860,  holding 
oral  assignment  of  Interest  In  patent  enforceable  In  equity;  Harrison 
T.  Morton,  83  Md.  479,  35  AtL  102,  holding  assignment  of  right  to 
obtain  patent,  unaccompanied  by  request  to  commissioner  to  issue 
in  assignee's  name,  conveys  only  equitable  title. 

Patents. —  There  can  be  no  forfeiture  under  contract  assigning 
patent  and  provldlDg  for  forfeiture  for  failure  to  make  and  sell,  un- 
til after  reasonable  Aotlce  of  default,  p.  227. 

Cited  In  Stanley  Rule  Co.  v.  Bailey,  14  Blatchf.  612,  F.  C.  13,287, 
holding  until  forfeiture  for  breach  of  conditions  subsequent  be 
enforced,  right  theretofore  Testing  remains  in  licensee;  Piatt  y. 
Fire-Extingulsher  Co.,  59  Fed.  901,  17  U.  S.  App.  452,  holding  patent 
assignment,  on  condition  that  assignee  shall  not  reassign,  rests  in 
assignee,  until  condition  broken,  right  to  sue  Infringers. 

Patents. —  PlaintifT,  In  action  against  his  assignor  for  infringe- 
ment of  patent,  does  not  by  claiming  benefit  of  last  reissues  relin- 
quish right  to  damages  for  infringements  previous  to  dates  thereof, 
p.  227. 

Patents. —  Where  patentee,  haying  assigned  patent  himself,  in- 
fringes same,  equity  regards  him  as  a  trustee  who  has  violated 
trust,  charging  him  for  all  profits  made  on  original  patent  and  on 
reissues  obtained  pendente  lite,  228. 

Cited  In  Brush  Electric  Co.  y.  California  Electric  Co.,  52  Fed. 
960,  7  U.  S.  App.  409,  holding  patentee  retains  legal  title  in  trust  for 
licensee,  and  may  be  joined  as  plaintiff  against  his  will  by  latter 
in  infringement  suit 

Patents. —  Proper  measure  of  damages  for  unauthorized  use  of 
Invention  by  assignor  of  patent,  is  excess  of  profits  derived  from 
use  of  patented  article  over  amount  defendant  would  have  received 
from  use  of  other  article  open  to  public,  p.  229. 

Cited  and  followed  in  Root  v.  Railway  Co.,  105  \j.  S.  199,  26  L. 
979,  holding  action  for  account  of  profits  made  by  infringer;  brought 
after  expiration  of  patent,  should  be  in  law:  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  445,  29  L.  179,  5  S.  Ct.  948,  only  nominal  dam- 
ages awardable  where  no  profits  are  found  to  have  been  made 
by  defendant;  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  666, 
8  S.  Ct.  898,  holding  advantage  gained  by  defendant  from  use 
of  plalntlff*s  Invention,  and  saving  in  cost  of  manufacture  from 
use  of  patented  process,  measure  of  profits  to  be  accounted  for 
in  infringement  suit;  McCreary  v.  Pennsylvania  Canal  Co.,  141 
U.  S.  463,  35  L.  819,  12  S.  Ct.  42,  plaintiff  limited  to  profits  arising 
from  use  of  his  improvement  over  amount  made  from  use  of  device 
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without  said  improyement;  Sessions  v.  Romadka,  145  TJ.  S.  45,  36 
L.  616,  12  S.  Ct.  803,  holding  profits  on  entire  article  not  proper 
measure  where  only  an  attachment  thereto  infringed;  BuerlL  v. 
ImhsBusser,  14  Blatchf .  23,  F.  C.  2,107,  holding  royalty  charged  by  in- 
ventor fixes  its  value  as  against  himself  in  estimating  infringement 
damages;  Magic  Ruffle  Co.  v.  Elm  City,  14  Blatchf.  115.  F.  C. 
8,950,  holding  fact  that  defendant  made  profit  upon  entire  article, 
insufficient  to  enable  court  to  determine  that  plaintiffs  suffered 
that  amount  of  damage  from  use  of  their  improvement;  Steam 
Stone-Cutter  Co.  v.  Windsor  Mfg.  Co.,  17  Blatchf.  27,  F.  O.  13.335, 
holding  profit  received  for  invention  by  infringer,  belongs  to  owner 
of  patent;  Maier  v.  Brown,  17  Fed.  737,  holding  plaintiff  can  only 
recover  portion  of  profits  from  sale  of  article  arising  from  use 
thereon  of  his  invention;  Fischer  v.  Hayes,  22  Fed.  529,  holding 
advantage  from  use  of  infringed  part  of  invention  over  use  of 
machines  open  to  public,  proper  measure;  Mosher  v.  Joyce,  51  Fed. 
444,  6  U.  S.  App.  107,  denying  right  to  order  master  to  report  profits 
made  on  entire  article  sold,  and  holding  profits  from  use  of  plain- 
tiffs* improvement,  proper  measure. 

Distinguished  in  Dobsen  v.  Doman,  118  U.  S.  16,  30  L.  64,  6  8.  Gt 
948,  sustaining  decree  directing  account  of  profits  from  date  of  in- 
fringement; Warren  v.  Keep,  155  U.  S.  269,  39  L.  146,  15  S.  Ot  84, 
holding  patentee  entitled  to  damages  arising  from  manufacture  of 
entire  article  where  patent  covers  new  article  of  manufacture. 

Patents. —  Except  under  peculiar  circumstances,  interest  is  not 
allowable  on  profits  for  which  infringer  of  patent  is  found  account- 
able to  owner  thereof,  p.  230. 

Cited  and  principle  applied  in  Illinois  Central  R.  R.  y.  Turrill,  110 
V.  S.  303,  28  L.  155,  4  S.  Ct.  6,  holding  interest  allowable,  from 
date  of  master's  report,  where  case  had  been  sent  back  for  cor- 
rection of  amount  of  damages;  Tllghman  v.  Proctor,  125  U.  S.  160, 
31  L.  672,  8  S.  Ct.  907,  holding  interest  allowable  only  from  date 
of  submission  of  master's  report;  Crosby  Valve  Co.  v.  Safety- Valve 
Co.,  141  U.  S.  458,  35  L.  816,  12  S.  Ct.  55,  holding  damages  allowed 
for  injury  by  infringement,  bear  interest  only  after  judicial  ascer- 
tainment of  amount;  Steam  Stone-Cutter  Co.  v.  Windsor  Mfg. 
Co.,  17  Blatchf.  33,  F.  C.  13,335,  allowing  interest  on  profits  decreed 
against  infringer  from  time  of  entry  of  decree  only;  Burdett  v. 
Bstey,  19  Blatchf.  7,  3  Fed.  571,  allowing  interest  on  profits  de- 
tained by  defendant  after  filing  disclaimer;  Brady  v.  Atlantic 
Works,  3  Fed.  Cas.  1195,  holding  interest  on  profits  properly  re- 
fused; Holbrook  v.  Small,  12  Fed.  Cas.  325,  refusing  interest  on 
profits;  Bates  v.  St.  Johnsbury  Co.,  32  Fed.  629,  holding,  although 
damages  do  not  carry  interest  as  such,  it  may  be  allowed  as  part 
of  damages  found  by  trier  of  fact;  National  Folding-Box  Co.  v.  El- 
sas,  81  Fed.  198,  holding  interest  upon  unliquidated  damages,  be- 
fore decree,  not  allowable. 
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21  WaU.  230-235,  22  L.  485,  THE  MOHLER. 

Shipping. —  Nothing  short  of  clear  proof  of  occurrence  of  loss 
through  inevitable  perils  of  nayigation,  leaying  no  reasonable  doubt 
for  controversy,  wiU  be  permitted  to  discharge  carrier  from  duties 
annexed  by  law  to  his  employment,  p.  233. 

Cited  in  The  Narragansett,  20  Fed.  398,  where  defendant  failed 
to  rebut  evidence  of  negligence;  Mitchell  v.  Railroad,  124  N.  C.  244, 
32  S.  E.  673,  holding  burden  on  carrier  to  show  that  loss  was  not 
due  to  its  negligence.    See  note  in  41  Am.  Dec.  290. 

Shipping. —  Doctrine  that  carrier  is  not  liable  for  goods  lost  by 
tempest,  does  not  apply  where  carrier  had,  and  neglected,  suffi- 
cient warning  that  to  proceed  in  present  state  of  weather,  was 
dangerous,  p.  233. 

Shipping. —  Duty  of  vessel  approaching  obstructions  in  river 
which,  on  account  of  high  winds,  she  cannot  pass  without  danger, 
is  to  lie  by  until  wind  abates,  p.  234. 

Cited,  and  applied  in  The  Steamer  Costa  Rica,  3  Sawy.  541,  F. 
C.  3,261,  holdin^^  master  negligent  in  proceeding  in  dense  fog,  when 
be  might  safely  have  Uiid  by;  The  Wm.  Kraft,  33  Fed.  848,  holding 
tug  liable  for  loss  of  tow,  where  tug  attempted  to  pass  bridge 
piers  in  high  wind;  Brady  v.  Jefferson,  5  Houst  81,  holding  tug 
liable  for  damage  to  tows  from  collision  caused  by  failure  to  stop 
on  approach  of  other  vessel.  See  note  in  41  Am.  Dec.  287,  on 
perils  of  sea,  and  75  Am.  Dec.  611,  note,  on  duties  of  vessels  in 
navigable  waters. 

Shipping. —  Officers  of  vessels  plying  on  internal  waters,  must  be 
held  to  full  measure  of  responsibility  in  navigating  streams  par- 
tially obstructed  by  bridge  piers,  p.  235. 

21  WalL  235-240,  22  L.  617,  EX  PARTE  SAWYER. 

Kandamufl.— Superior  Court,  having,  by  mandamus,  compelled 
inferior  court  to  proceed,  cannot  control  its  discretion  while  so  pro- 
ceeding, p.  239. 

Cited  in  The  Sydney,  47  Fed.  262,  Circuit  Court,  on  receiving 
mandate  from  Supreme  Court,  in  admiralty,  will  give  summary 
Judgment  against  obligors  on  supersedeas  bond. 

Courts. —  Until  decree  is  actually  entered,  court  retains  power 
to  withhold  it,  p.  239. 

Cited  In  State  v.  Dougherty,  70  Iowa,  440,  30  N.  W.  685,  uphold- 
ing power  of  court  at  same  term  to  revise  entered  Judgment,  noth- 
ing having  been  done  thereunder. 

Uandamufl. — If  Circuit  Court,  on  receipt  of  order  remanding 
cause,  with  instructions  that  such  execution  and  proceedings  be 
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had  as  according  to  law  ought  to  be  had,  decides  that  execution 
should  not  Issue,  Its  decision  cannot  be  reviewed  upon  application 
for  mandamus,  p.  240. 

Principal  and  sureties. —  Decree  against  principals  alone,  does 
not  necessarily  bind  sureties,  p.  240. 

Cited  and  applied  In  Estls  v.  Trabue,  128  U.  S.  229,  32  L.  488,  9 
S.  Ct.  59,  dismissing  appeal  from  Joint  Judgment  against  principal 
and  sureties,  where  latter  did  not  Join  in  writ  of  error;  The  Sydney, 
47  Fed.  263,  holding  sureties  not  bound  until  adjudication  vacating 
appeal  made  by  Supreme  Court  becomes,  by  mandate,  decree  of 
lower  court. 

Appeal  and  error. —  Provisional  order  against  sureties,  being  un- 
appealable, power  of  court  over  same  Is  not  ended  on  appeal  from 
final  decree  against  principals,  p.  240. 

Miscellaneous. —  Braithwaite  v.  Jordan,  5  N.  Dak.  209,  65  N.  W. 
704,  31  L.  R.  A.  244,  as  to  form  of  supersedeas  bonds  in  admiralty. 

21  Wall.  241-249,  22  L.  632,  TILDEN  v.  BLAIR. 

Bills  and  notes. —  Where  accommodation  acceptor  returns  draft 
to  drawer  for  purpose  of  negotiation,  latter  is  constituted  ac- 
ceptor's agent,  to  give  effect  to  acceptance,  which  does  not  become 
effective  until  negotiation,  p.  246. 

Cited  In  Stubbs  v.  Cold,  24  Blatchf .  318,  30  Fed.  419,  holding  ac- 
commodation Indorsement  ineffective  until  paper  Is  negotiated. 

Billa  and  notes. —  Liability  of  acceptor  does  not  arise  from 
merely  writing  his  name  on  bill,  but  commences  v^th  subsequent 
delivery  to  bona  fide  holder,  or  with  notice  to  such  holder  of  ac- 
ceptance, p.  246. 

Followed  In  Millsaps  v.  Bank,  71  Miss.  378,  13  So.  908,  holding 
accommodation  paper  not  In  fact  executed  until  delivery  to  pur- 
chaser. 

Bills  and  notes. —  Where  draft,  drawn  in  Illinois,  is  accepted  for 
accommodation,  and  made  payable  in  New  York,  and  returned  to 
drawer  for  negotiation.  It  is  an  Illinois  contract,  and  rights  and 
liabilities  of  parties  are  governed  by  Illinois  laws,  p.  247. 

Cited  and  principle  followed  in  United  States  Mtge.  Co.  v.  Sperry, 
138  U.  S.  336,  34  L.  978,  11  S.  Ct.  328,  holding  rate  of  interest  al- 
lowed by  State  where  loan  contract  is  made,  will  be  respected  by 
courts  of  other  States,  although  exceeding  rate  allowed  therein; 
Cogblan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  112,  35  L.  955,  12  S. 
Ct.  153,  holding  interest  rate  of  place  of  performance  governs; 
Allgeyer  v.  Louisiana,  165  U.  S.  592,  41  L.  836.  17  S.  Ct  432.  hold- 
ing realdence  within  State  does  not  prevent  making  contract  out 
of  said  State;  Howensteln  v.  Barnes,  5  Dill.  484,  F,  C.  6,786,  holding 
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law  of  place  of  performance  governs  construction,  that  of  place  of 
making,  validity,  of  contract;  Providence  Ck>unt7  Bank  v.  Frost, 
8  Ben.  296,  F.  G.  11,453,  a  similar  case;  Re  Dodge,  9  Ben.  483,  F. 
G.  3,948,  affirmed.  Providence  Sav.  Bank  v.  Frost,  14  Blatchf. 
233,  F.  C.  11,454,  holding  loan  to  be  made  in  New  York,  terms 
arranged  in  Connecticut,  void,  because  usurious  by  New  York  law; 
Hiatt  V.  Griswold,  18  Blatchf.  558,  5  Fed.  576,  holding  note  in- 
dorsed for  accommodation  in  New  York,  and  discounted  in  Massa- 
chusetts, governed  by  Massachusetts  usury  laws;  In  re  Shelboume, 
21  Fed.  Cas.  1234,  holding  rights  of  parties  governed  by  law  of  place 
of  negotiation;  Farmers'  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  193,  6 
V.  8.  App.  312,  17  L.  R.  A.  597,  holding  bill,  drawn  in  Indiana,  and 
accepted  in  Michigan,  to  be  discounted  in  Indiana  and  paid  in 
Michigan,  an  Indiana  contract;  Exchange  Bank  v.  Hubbard,  62 
Fed.  114,  26  IT.  8.  App.  133,  holding  validity  of  promise  to  accept 
draft  payable  in  another  State,  governed  by  law  of  State  where 
draft  was  made;  Howard  Ins.  Go.  v.  Silverberg,  89  Fed.  172,  af- 
firmed in  Howard  Ins.  Go.  ▼.  Silverberg,  94  Fed.  923,  holding 
undertaking  on  appeal,  signed  in  California,  but  filed  in  New  Yorlc, 
a  writing  executed  out  of  State,  within  meaning  of  California  stat- 
ute of  limitations;  Sondheim  v.  Gilbert,  117  Ind.  78,  10  Am.  St 
Bep.  29,  18  N.  B.  690,  5  L.  R.  A.  435,  holding  validity  of  note  exe- 
cuted and  payable  in  New  York,  and  held  by  innocent  purchaser 
in  Indiana,  governed  by  New  York  law;  Wayne  County  Bank  v. 
Low,  81  N.  Y.  570,  571,  87  Am.  Rep.  534,  535,  holding  note,  executed 
in  New  York,  for  use  in  Pennsylvania,  to  be  governed  by  latter's 
interest  laws;  Sheldon  v.  Haxtun,  91  N.  Y.  129,  holding  note,  exe- 
cuted in  Illinois,  with  interest  valid  there  but  illegal  in  New 
York,  valid  in  latter  State,  although  payable  there;  Scott  v.  Perlee, 
39  Ohio  St  69,  48  Am.  Rep.  424,  holding  citizen  of  another  State 
may  contract  in  Ohio  for  loan  to  be  used  in  other  State,  at  interest 
lawful  there,  but  illegal  in  Ohio;  Hefflebower  v.  Detrich,  27  W. 
Va.  25,  holding  contract  expressly  or  tacitly  agreed  to  be  performed 
in  another  State,  governable  by  latter's  laws;  Rodecker  v.  Littauer, 
59  Fed.  859,  19  IT.  S.  App.  455,  arguendo.  See  also  the  following 
notes:  99  Am.  Dec.  668,  99  Am.  Dec.  675,  55  Am.  Rep.  613,  614, 
and  46  Am.  St  Rep.  202. 

Cited,  but  held  not  decisive  of  point  involved,  in  Ex  parte  Heidel- 
back,  2  Low.  536,  F.  G.  6,322,  holding  interest  and  damages  pay- 
able by  drawee,  ex  mora,  governed  by  law  of  place  where  bill  is 
drawn.  Distinguished  in  Miller  Brewing  Co.  v.  Stevens,  102  Iowa, 
68,  71  N.  W.  188,  holding  brewery  agent's  bond,  executed  in  Wis- 
consin, but  payable  in  Iowa,  void  under  Iowa  liquor  law;  Dickin- 
son V.  Edwards,  77  N.  Y.  579,  581,  585,  33  Am.  Rep.  676,  677,  680, 
holding  note,  made  and  payable  in  New  York,  without  intention 
that  it  be  discounted  elsewhere,  but  first  negotiated  in  another 
State,  at  rate  of  interest  illegal  in  New  York,  invalid. 
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Bills  and  notes. —  Where  bill  is  not  made  void  by  statute,  mere 
illegality  of  consideration  will  not  affect  rights  of  bona  fide  holder 
for  value,  p.  248. 

Cited  in  Van  A'leet  v.  Sledge,  45  Fed.  752,  as  authority  for  rule 
that  indorsee  may  require  indorser  to  pay  face  value  of  note,  not 
actual  consideration  received  by  him.    See  84  Am.  Dec.  402,  note. 

Appeal  and  error. —  Although  Supreme  Court  detects  error  in 
Judgment,  prejudicial  to  plaintiff  below,  it  cannot  remedy  same 
where  writ  of  error  is  brought  by  defendant  alone,  and  presents 
only  his  assignments  of  error,  p.  249. 

Cited  in  In  re  Gribbon,  55  Fed.  876,  14  U.  S.  App.  382,  holding 
collector  alone  having  appealed,  importer  can  only  be  heard  In  sup- 
port of  decision  below;  without  application,  in  Ex  parte  Heidel- 
back,  2  Low.  536,  F.  C.  6,322. 

21  Wall.  249-255,  22  L.  546,  OCHILTREE  v.  RAILROAD. 

Constitutional  law. —  Law  of  the  contract  forms  its  obligation, 
and  legislation  materially  impairing  remedy,  is  void,  p.  252. 

Cited  in  Tinker  v.  Van  Dyke,  1  Flipp.  533,  F.  C.  14,058,  holding 
amendment  to  section  5021,  bankrupt  law,  replacing  words  "had 
reasonable  cause  to  believe,"  by  word  "  knew,"  not  applicable  to 
proceedings  commenced  prior  to  date  thereof;  Nimich  v.  Iron  Works, 
25  W.  Va.  196,  holding  stockholder's  liability  not  in  nature  of  pen- 
alty, but  arising  from  implied  promise  to  assume  liability  imposed 
by  statute  creating  corporation. 

Constitutional  law. —  Obligation  of  contract,  within  constitutional 
meaning,  is  a  valid  subsisting,  not  a  contingent  or  speculative,  ob- 
ligation, p.  252. 

Coostitutional  law. —  Object  of  constitutional  prohibition  of  laws 
impairing  contract  obligations,  was  to  protect  rights,  not  mere 
Incidental  advantages  affecting  contract  indlrectiy,  p.  253. 

Corporations. —  Double  liability  of  stockholders,  under  Missouri 
Constitution,  cannot  be  enforced  against  holders  of  stock  purchased 
after  amendment,  providing  for  single  liability,  although  debt  ac- 
crued prior  to  latter,  p.  255. 

Cited  generally  in  State  v.  Newark,  39  N.  J.  L.  388,  as  iUnstrat- 
ing  self-executing  power  of  constitutional  amendment  abrogating 
prior  law. 

Cooistitutional  law. —  Missouri  constitutional  amendment,  pro- 
viding for  single  liability  of  stockholders,  does  not  impair  contract 
obligations  because  it  operates  to  prevent  creditor  from  enforcing 
against  holders  of  stock  purchased  thereafter,  double  liability,  pro- 
vided by  Constitution  at  time  debt  was  contracted,  p.  255. 

Cited  In  Price  v.  St  Louis  Ins.  Co.,  3  Mo.  App.  267,  holding  act 
for  incorporation  and  regulation  of  insurance  companies,  not  hb- 
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constitutional,  as  applied  to  companies  preyiously  chartered;  Brown 
T.  Hitchcock,  36  Ohio  St.  679,  to  point  that  statute  impairing  rights 
of  existing  creditors  against  stockholders,  is  void.  See  3  Am.  St 
Bep.  867,  note,  on  this  point 

Miscellaneous. —  Arguendo,  in  Hodgson  ▼.  Cheever,  8  Mo.  App. 
321. 

21  Wall.  255-264,  22  L.  513,  RAILROAD  CO.  v.  SMITH. 

Damas^ee. —  In  defense  to  action  for  contract  price  of  bridge, 
based  on  defective  construction,  defendant's  interrogatories  as  to 
whethcsr  defective  construction  caused  delay  and  damage,  and  as 
to  extra  men  needed  to  work  bridge  as  constructed,  are  pertinent, 
p.  260. 

Set-ofT  and  counterclaim. —  When  price  stipulated  for  perfect 
structure  is  demanded  for  imperfect  or  inferior  work,  law,  in  order 
to  prevent  circuity  of  actions,  permits  defendants  to  deduct  differ- 
ence between  contract  price  and  value  of  work  done,  and  also 
amount  of  direct  damages  from  existing  defects,  not  exceeding 
plaintliTs  demand,  p.  261. 

Cited  and  followed  in  Dushane  v.  Benedict,  120  U.  S.  639,  30  L. 
811,  7  S.  Ct  699,  holding  damages  from  breach  of  warranty,  prov- 
able as  recoupment  in  action  for  goods  sold;  StiUwell  Mfg.  Co.  v. 
Phelps,  130  U.  S.  527.  32  L.  1037,  9  S.  Ct  603,  holding  defendant  en- 
titled to  deduct  reasonable  cost  of  altering  construction  to  conform 
to  contract;  North  Chicago  Rolling-MlU  Co.  v.  Ore  &  Steel  Co., 
152  U.  S.  616,  38  L.  572,  14  S.  Ct  716,  holding  adjustment  of  de- 
mands by  counterclaim  rather  than  by  independent  suit,  favored 
by  law;  Livingston  v.  Anderson,  30  Fla.  130,  11  So.  273,  holding, 
where  defendant  alleges  defective  construction,  jury  must  settle 
whether  plaintiff  constructed  building  in  workmanlike  manner,  ac- 
cording to  specifications;  Union  Bank  v.  Blanchard,  65  N.  H.  23, 
18  AtL  91,  holding  defendant  pleading  damage  from  breach  of  war- 
ranty, in  action  for  price,  can  only  recover  costs,  although  his  claim 
exceeds  plaintiff's;  Danforth  v.  Freeman,  —  N.  H.  — ,  43  Atl.  623, 
holding  question  is  how  much  less  is  building  worth  to  defendant 
than  if  properly  constructed;  Levy  v.  Schwartz,  34  La.  Ann.  214, 
holding  taking  possession  and  using  defective  press,  erected  on 
plaintiff's  land,  no  waiver  of  claim  for  damages. 

Appeal  and  error. —  Exception,  to  be  available  in  Supreme  Court 
most  have  concerned  a  ruling  which  affected,  or  might  have  af- 
fected, decision,  p.  261. 

Followed  in  German  Ins.  Co.  v.  Frederick,  58  Fed.  151,  19  U.  S. 
App-  24,  and  Newcomb  v.  White,  5  N.  Mex.  438,  23  Pac.  671. 

Appeal  and  error.— Where  exception  is  to  refusal  of  interroga- 
tory, not  objectionable  in  form,  record  must  show  that  answer  re- 
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lated  to  material  matter  involved,  or,  if  unanswered,  must  show 
offer  to  prove,  by  witness,  facts  to  which  interrogatory  related  and 
materiality  thereof,  p.  261. 

Cited  and  applied  in  Thompson  v.  First  National  Bank,  111  U.  S. 
636,  28  L.  510,  4  S.  Ct  692,  holding  exception  to  refusal  to  admit 
letter,  defective  in  not  stating  contents  and  materiality  thereof,  or 
that  exclusion  prejudiced  appellant;  Shauer  v.  Alterton,  151  U.  S. 
617,  38  L.  289,  14  S.  Gt  444,  and  Backstaff  v.  Russell,  151  U.  S. 
636,  38  L.  296,  14  S.  Gt.  451,  both  holding  assignment  of  error,  based 
upon  exclusion  of  answer  in  deposition,  must  set  forth  said  answer; 
German  Ins.  Go.  v.  Frederick,  58  Fed.  140,  10  U.  S.  App.  24,  holding 
mere  offer  to  introduce  voluminous  record,  bearing  on  its  face  no 
relation  to  controversy,  does  not  compel  court  to  examine  same  to 
ascertain  its  relevancy;  Ladd  v.  Missouri  Goal  Go.,  66  Fed.  882,  32 
IT.  S.  App.  93,  holding  bill  of  exceptions  must  show  materiality  of 
evidence  tendered  and  rejected;  United  States  v.  Indian  Grave 
Drainage  District,  85  Fed.  931,  57  U.  S.  App.  423,  424,  holding  as- 
signments of  error  upon  admission  of  evidence,  must  set  forth  full 
substance  thereof;  Providence  Steam-Engine  Co.  v.  Hathaway  Mfg. 
Co.,  79  Fed.  515,  arguendo. 

Principal  and  agent. —  Bridge  company  is  deemed  to  have  knowl- 
edge of  defects  in  pier  constructed  under  supervision  and  direc- 
tion of  its  agent,  p.  263. 

Oontract  for  bridge,  upon  which  cars  can  cross,  implies  that 
bridge  shall  be  serviceable  for  that  purpose,  and  capable  of  being 
used  with  like  facility  and  ease  as  similar  bridges  properly  con- 
structed, p.  264. 

21  Wall.  264-272,  22  L.  656,  EXPRESS  GO.  v.  CALDWELL. 

Oarriers. —  Special  contracts,  between  carriers  and  employers, 
limiting  carrier's  liability,  are  enforceable  if  Just  and  reasonable, 
p.  266. 

The  following  cases  cite  the  rule  as  authority  for  upholding  stipu- 
lations noted:  Hart  v.  Pennsylvania  R.  R.,  112  U.  S.  338,  339,  28 
L.  720,  5  S.  Ct  154,  155,  and  Muser  v.  Holland,  17  Blatchf.  415,  1 
Fed.  384,  stipulation  agreeing  on  valuation  of  property  shipped; 
Phoenix  Ins.  Co.  v.  Brie  Transportation  Co.,  117  U.  S.  322,  29  L. 
878,  6  S.  Gt  754,  affirming  S.  C,  22  Blatchf.  397,  22  Fed.  728,  holding 
that  carrier,  when  liable  for  loss,  shall  have  benefit  of  insurance 
on  goods;  The  Bermuda,  23  Blatchf.  555,  29  Fed.  400,  for  non- 
liability for  loss  of  Jewelry,  unless  value  appears  on  bill  of  lad- 
ing; Ballon  V.  Earle,  17  R.  I.  445,  448,  33  Am.  St  Rep.  885,  888,  22 
Atl.  1114,  1115,  14  L.  R.  A.  436,  437,  and  n.,  stipulation  limiting 
liability  to  stated  sum,  in  abBence  of  disclosure  of  real  value;  The 
Hadji,  18  Fed.  460,  461,  for  non-liability  exceeding  invoice  value; 
Richmond  R.  R.  v.  Payne,  8C  Va.  485,  10  S.  B.  750,  6  L.  R.  A.  «53, 
and  n.,  holding  such  stipulation  not  contrary  te  statute  prohibiting 
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exempdon  from  liability  for  negligence;  Ginn  v.  Ogdensburg  Co., 
%  Fed.  886,  67  U.  S.  App.  406,  stipulation  against  Uability,  unless 
claim  be  brought  within  three  months  from  loss;  and  United  States 
Express  Ck).  ▼.  Harris,  61  Ind.  129,  Armstrong  v.  Chicago,  etc.,  Ry.. 
53  Minn.  188,  54  N.  W.  1060,  and  Southern  Express  Co.  ▼.  Hunni- 
CQtt,  54  Miss.  568,  28  Am.  Rep.  387,  all  upholding  stipulation  that 
such  claim  must  be  made  In  writing  within  thirty  days  from  loss; 
Sprague  v.  Missouri  Pacific  Ry.,  34  Kan.  352,  8  Pac.  468,  Rice  v. 
Kansas  Pacific  Ry.,  63  Mo.  318,  and  Selby  v.  Wilmington,  etc., 
B.  R.,  113  N.  C.  684,  37  Am.  St  Rep.  637,  18  S.  B.  88,  stipulations  in 
receipt  that  claim  for  damage  to  live  stock  must  be  made  before 
removal  of  same  at  place  of  destination;  Missouri  Pacific  R.  R.  v. 
Sherwood,  84  Tex.  132,  18  S.  W.  457,  17  L.  R.  A.  645,  and  n.,  stipula- 
tion for  non-liability  for  damages  from  fire,  not  caused  by  its 
negligence.  Cited  and  principle  applied  also  in  Case  v.  Cleveland, 
etc.,  Ry.,  11  Ind.  App.  520,  38  N.  B.  426,  holding  it  settied  that  car- 
rier may  stipulate  for  reasonable  time  within  which  claim  must  be 
made;  Gulf,  etc.,  Ry.  v.  Trawick,  68  Tex.  320,  2  Am.  St  Rep.  488, 
4  8.  W.  571,  holding  such  stipulation  valid  when  time  limited  is 
reasonable;  Smith  v.  American  Express  Co.,  108  Mich.  577,  66  N. 
W.  481,  holding  bill  of  lading,  received  by  consignor  without  ob- 
jection, constitutes  contract  between  parties.  See  notes  in  31  Am. 
Rep.  510,  5  Am.  St  Rep.  725,  and  Ol  Am.  St  Rep.  370. 

Limited  in  Dale  v.  See,  51  N.  J.  L.  382,  14  Am.  St  Rep.  680,  18 
Atl.  307,  6  L.  R.  A.  584,  holding  stipulations,  to  be  binding,  must 
be  contained  in  original  bailment  contract,  and  notice  given  after 
receipt  of  goods,  ineffective.  Distinguished  in  Central  Vermont 
Co.  V.  Soper,  58  Fed.  881,  882,  883,  21  U.  S.  App.  24,  holding  stipu- 
lation requiring  written  claim  for  loss  to  be  made  within  thirty 
days  thereafter,  void;  Hartwell  v.  Northern  Co.,  5  Dak.  472,  476, 
41  N.  W.  735,  736,  3  L.  R.  A.  347,  348,  and  n.,  holding  express  com- 
INuiy.  under  Dakota  statute,  liable  for  loss,  stipulation  modifying 
liability  being  unsigned  by  consignor;  Missouri  Pacific  Ry.  v.  Van- 
deventer,  26  Neb.  232,  41  N.  W.  1001,  3  L.  R.  A.  132,  holding,  under 
Nebraska  Constitution,  railroad's  liability  as  carrier  cannot  be  lim- 
ited; Jennings  v.  Grand  Trunk  Ry.,  127  N.  Y.  451,  28  N.  B.  388, 
holding  stipulation  for  presentation  of  damage  claim  within  thirty- 
8ix  hours  after  delivery,  unreasonable;  Railway  Co.  v.  Harris,  67 
Tex.  170,  2  S.  W.  576,  holding  stipulation  requiring  notice  of  dam- 
age to  be  given  to  "  oflicers  of  company,"  vague,  and  invalid;  Mls- 
Murt  Pacific  Ry.  v.  Harris,  1  Tex.  App.  Civ.  732,  holding  stipulation 
confining  liability  to  willful  negligence,  unreasonable. 

Carrier's  contract  is  ordinarily  an  assumption  of  exact  duty,  af- 
fixed by  law  to  relation  entered  into  by  him  on  undertaking  to 
carry,  p.  266. 

Carriers. —  Relation  of  carrier  to  employer  is  that  of  insurer 
against  all  loss  or  damage  not  resulting  from  act  of  God  or  public 
«neniy,  p.  266. 
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Carrier  cannot  be  relieved  from  full  measure  of  his  ordinary  re- 
sponsibility without  clear  and  express  stipulation  from  employer, 
p.  266. 

Carrier  is  responsible  for  negligence,  no  matter  what  his  stipula- 
tions may  be,  p.  268. 

Cited  and  followed  in  Phcenix  Ins.  Go.  v.  Eiie  Transportation 
Co.,  117  U.  S.  322,  29  L.  878.  6  S.  Ct.  7&4,  holding  stipulation  for 
non-liability  from  loss  by  fire,  collision  or  perils  of  navigation,  does 
not  exempt  from  liability  for  negligence;  Liverpool  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  442,  32  L.  792,  9  S.  Ct.  472,  holding  stipu- 
lation for  exemption  of  marine  carrier  from  liability  for  loss  from 
master's  negligence,  not  binding,  reviewing  cases,  affirming  Phoenix 
Ins.  Co.  V.  Liverpool,  etc..  Steamship  Co.,  22  Blatchf.  397,  22  Fed. 
728,  deciding  same  case  below;  The  Egypt,  25  Fed.  328,  holding 
stipulation  exempting  ship  from  reasonable  care  of  goods,  invalid; 
The  Surrey,  26  Fed.  795,  796,  holding  stipulation  that  cargo  may 
be  landed  without  notice  to,  and  at  risk  of,  consignee,  does  not 
relieve  from  liability  for  lack  of  ordinary  care  until  notice  is  given; 
The  Brantford  City,  29  Fed.  393,  and  The  Guildhall.  58  Fed.  799, 
both  holding  stipulation  for  non-liability  of  marine  carrier  for  neg- 
ligence, invalid,  although  valid  by  law  of  ship's  flag;  Voight  y.  Bal- 
timore, etc..  Ry.,  79  Fed.  563,'  holding  contract,  whereby  express 
messenger  agrees  to  exempt  railroad  for  injuries  from  negligence, 
void;  Cox  v.  Central  Vermont  R.  R.,  170  Mass.  136,  49  N.  B.  100, 
holding  stipulation  for  non-liability  for  loss  by  fire,  unless  same 
be  affirmatively  and  without  presumption  proven  caused  by  neg- 
ligence of  carrier,  invalid.    See  note  in  13  Am.  St.  Rep.  785. 

Distinguished  in  Hartford  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  70  Fed. 
204,  206.  207.  208,  36  U.  S.  App.  152.  30  L.  R.  A.  198.  199,  200.  up- 
holding lease  by  railroad  of  portion  of  right  of  way.  on  condition 
of  its  non-liability  for  damage  from  employee's  negligence;  Insur- 
ance Co.  V.  Chicago,  etc.,  Ry..  74  Mo.  App.  100.  holding  contract,  by 
which  lessee  of  railroad  releases  latter  from  damages  by  fire,  not 
within  rule. 

Telegraph  comiMtniee,  though  not  common  carriers,  may,  by  con- 
tract with  employers,  limit  their  responsibility  to  reasonable  ex- 
tent, not.  however,  having  power  to  contract  for  non-liability  for 
negligence,  p.  270. 

Cited  and  relied  upon  in  Primrose  v.  Western  Union  TeL  Co.,  154 
U.  S.  14,  15,  38  L.  889,  890.  14  S.  Ct  1101.  upholding  stipulation 
of  telegraph  company,  limiting  liability  for  mistake  in  unrepeated 
message,  to  amount  paid;  Abraham  v.  Western  Union  Tel.  Co.,  11 
Sawy.  31,  23  Fed.  317,  holding  company  liable  for  mistake  caused 
by  negligence,  despite  stipulation  referred  to  in  last  citation;  Findlay 
v.  Western  Union  Tel.  Co.,  64  Fed.  461,  holding  both  receiver  and 
sender  bound  by  stipulation  requiring  claims  for  damages  to  be 
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presented  within  sixty  days  after  transmission  of  message;  Western 
Union  Tel.  Co.  v.  Short,  53  Ark.  440,  14  S.  W.  650,  9  L.  R.  A.  747, 
holding  telegraph  company  cannot  stipulate  for  non-liability  for 
negligence  in  transmitting  unrepeated  message;  HiU  v.  Telegraph 
Co.,  85  Ga.  429,  21  Am.  St  Rep.  168,  11  S.  B.  875,  holding  one 
writing  message  on  blank,  indorsed  with  stipulation  that  claim  be 
made  within  sixty  days,  chargeable  with  assent  thereto;  Fowler 
T.  Western  Union  Tel.  Co.,  80  Me.  386,  6  Am.  St  Rep.  213.  15  Atl. 
30,  holding  reasonableness  of  conditions  on  telegraph  blanks  a 
question  of  public  policy  rather  than  private  contract;  Young  v. 
Western  Union  Tel.  Co.,  65  N.  Y.  169,  holding  one  sending  mes- 
sage, written  on  blank  containing  reasonable  stipulation,  thereby 
accepts  same;  Klrby  v.  Western  Union  Tel.  Co.,  7  S.  Dak.  632,  633, 
«  N.  W.  40,  30  L.  R.  A.  624,  reversing  S.  C,  4  S.  Dak.  115,  46 
Am.  St  Rep.  773,  55  N.  W.  703,  30  L.  R.  A.  619,  holding  company,  as 
common  carrier,  has  right  to  make,  and  as  condition  precedent  to 
Insist  on  compliance  with,  reasonable  stipulations;  Western  Union 
Tel.  Co.  V.  Jones,  95  Ind.  229,  48  Am.  Rep.  714,  Manier  v.  Western 
Union  Tel.  Co.,  94  Tenn.  446,  29  S.  W.  733,  and  Western  Union  Tel. 
Co.  V.  Rains,  63  Tex.  28.  upholding  stipulatidns  for  presentation 
of  claims  within  sixty  days;  Western  Union  Tel.  Co.  v.  Reynolds, 
77  Va.  185,  46  Am.  Rep.  724,  holding  company  cannot  by  its  stipu- 
lations, release  itself  from  liability  for  negligence. 

Cited,  but  application  denied,  in  Western  Union  Tel.  Co.  v.  Pells, 
2  Tex.  A  pp.  Civ.  42,  holding  letter  claiming  damages,  received  by 
company  as  a  claim  for  investigation,  suflScient  notice  within  stipu- 
lation; Hartford  Ins.  Co.  v.  Chicago,  etc.,  Py.,  175  U.  S.  98,  up- 
holding stipulation  against  liability  for  negligence  In  lease  of  cold- 
Rtorn^e  warehouse  lands  by  railroad.  Distinguished  In  .Johnson 
T.  Western  Union  Tel.  Co.,  33  Fed.  364,  holding  stipulation  for  non- 
liability for  damages  from  error,  not  claimed  within  thirty  days 
from  sending  message,  unreasonable;  Western  Union  Tel.  Co.  v. 
Beals,  56  Neb.  417,  holding,  under  Nebraska  statute,  company  liable 
for  damages  from  incorrect  transmission,  notwithstanding  stipula- 
tion on  telegram  blanks;  Sherrill  v.  Western  Union  Tel.  Co.,  109 
N.  C.  532,  14  S.  E.  95.  holding  action  begun  by  sender  within  sixty 
days  after  notice  of  non-delivery  of  message,  sufficient  compliance 
was  sixty-day  condition;  Telegraph  Co.  v.  Griswold,  37  Ohio  St 
313,  41  Am.  Rep.  505,  holding  burden  of  proof  on  company  to  show 
lack  of  negligence  in  incorrectly  transmitting  message;  Wertz  v. 
Western  Union  Tel.  Co.,  7  Utah.  449,  27  Pac.  172,  13  L.  R.  A.  512, 
and  n.,  and  Thompson  v.  Westera  Union  Tel.  Co.,  64  Wis.  536,  54 
Am.  Uep.  647,  25  N.  W.  791.  both  holding  stipulation  on  blanks,  for 
non-liability  for  mistakes  in  unrepeated  message,  cannot  release 
company  from  liability  for  negligence. 

Carriers. —  Agreement  between  express  company  and  consignor 
that  company  shall  not  be  responsible  for  loss  or  damage  to  pack- 
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ages  unless  claim  be  made  within  ninety  days  after  deUyery  to  com- 
pany, is  reasonable  and  valid,  p.  272. 

See  citations  under  first  syllabus. 

21  WalL  271^-275,  22  L.  614,  BUTLBB  v.  UNITED  STATES. 

Principal  and  surerty. —  Surety  signing  government  bond  on 
agreement  of  principal  to  fill  in  penalty  space  with  certain  sum. 
and  to  add  names  of  additional  sureties  worth  certain  amounts, 
constitutes  principal  his  agent  for  said  purposes,  and  on  latter  fill- 
ing in  larger  sum  and  names  of  worthless  sureties,  cannot  set  up 
the  private  agreement  in  action  on  bond,  p.  275. 

Cited  and  principle  applied  in  Moses  v.  United  States,  166  U.  S. 
582,  584,  41  L.  1123,  1124,  17  S.  Ct.  686,  687,  where  principal  added 
seals  to  like  bond  without  sureties'  knowledge;  Mutual  Life  Ins.  Go. 
V.  Wilcox,  8  Biss.  190,  F.  G.  9,979,  holding  surety  liable  on  bond  ex- 
ecuted by  him  in  blank  and  filled  in  by  principal,  obligee  being 
unaware  of  said  Irregularity;  First  National  Bank  v.  Dawson,  78 
Ala.  71,  holding  innocent  holder  of  commercial  paper  without  no- 
tice of  conditions  jmposed  by  Indorser  on  use  of  indorsement,  not 
bound  thereby;  Gomstock  v.  Gage,  91  111.  335,  holding  evidence 
that  surety  sign^  conditionally  Inadmissible,  where  notice  to 
obligee  was  not  shown;  Ghicago  v.  Gage,  95  111.  612,  35  Am.  Rep. 
184,  an  identical  case;  Benton  Go.,  etc.,  Bank  v.  Boddicker,  105 
Iowa,  554,  67  Am.  St.  Rep.  315,  75  N.  W.  633,  45  L.  R.  A.  326. 
and  n.,  holding  obligee  may  recover  on  bond  delivered  by  principal 
in  violation  of  condition  (unknown  to  obligee)  on  which  surety 
signed;  Rose  v.  Douglass  Township,  52  Kan.  453,  39  Am.  St  Rep. 
355,  34  Pac.  1047,  holding  signing  of  blank  bond  by  surety  prima 
facie  evidence  of  authority  of  principal  to  fill  in;  White  v.  Duggan, 
140  Mass.  20,  54  Am.  Rep.  439,  2  N.  B.  Ill,  holding  surety  executing 
probate  bond  in  blank,  bound,  although  principal  inserts  greater 
sum  than  agreed  on;  Humphreys  v.  Finck,  97  N.  G.  308,  2  Am.  St 
Rep.  296,  1  S.  B.  873,  holding  one  without  notice  of  facts,  may  re- 
cover on  bond  filled  in  by  agent  under  mere  verbal  authority;  Fow- 
ler V.  Allen,  32  S.  G.  237,  10  S.  E.  950,  7  L.  R.  A.  747,  holding  surety 
signing  negotiable  note  upon  conditions  not  known  to  payee,  liable 
to  latter,  although  conditions  were  not  complied  with;  Sullivan  v. 
Williams,  43  S.  G.  508,  513,  21  S.  B.  650,  652,  holding  sureties  signing 
blank  bond  estopped,  after  delivery  to  innocent  obligee,  from  show- 
ing /orgery  of  names  of  additional  parties;  Fond  du  Lac  v.  Moore, 
58  Wis.  183,  holding  officer  prohibited  by  law  from  becoming  surety 
on  bond,  not  liable  thereon,  but  co-sureties  held;  dissenting  opinion 
In  Sullivan  v.  Williams,  43  S.  G.  522,  21  S.  E.  655,  holding  obligee, 
having  notice  of  conditional  signing  of  sureties,  could  not  recover, 
majority  holding  he  had  no  notice  and  could  recover. 

Distinguished  in  State  v.  Wallis,  57  Ark.  73.  20  S.  W.  812,  hold- 
ing fact  that  persons  named  as  sureties  in  bond  have  not  signed,  is 
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notice  that  surety  signing  did  so  on  condition  that  others  sign; 
State  V.  McGonlgle,  101  Mo.  362,  20  Am.  St.  Rep.  612.  13  S.  W. 
759,  8  L.  R.  A.  738,  holding  bond  accepted  by  court  with  knowledge 
of  erasure  of  surety's  name  without  consent  of  co-sureties,  not 
binding  on  latter. 

Equity. —  He  of  two  Innocent  parties  whose  confidence  enabled 
the  wrongdoer  to  act,  must  suffer,  p.  275. 

Cited  in  King  County  ▼.  Ferry,  5  Wash.  548,  84  Am.  St.  Rep. 
890,  32  Pac.  542,  19  L.  R.  A.  506,  holding  bond  altered  without 
sureties'  consent,  binding  in  hands  of  innocent  obligee.  See  cases 
under  first  syllabus. 

21  Wall.  276-284,  22  L.  536,  YONLBY  v.  LAVENDER. 

States  have  exclusive  control  over  estates  of  deceased  persons 
within  their  respective  limits,  p.  279. 

Cited  and  applied  in  In  re  Frazer,  9  Fed.  Cas.  731,  holding  Fed- 
eral court  has  no  jurisdiction  in  probate  proceedings;  Reed  v.  Reed, 
31  Fed.  53,  holding  Federal  court,  having  no  original  jurisdiction 
over  will  contests,  cause  involving  same  cannot  be  removed;  Cope- 
land  V.  Brunlng,  72  Fed.  8,  holding  Federal  courts  lack  Jurisdic- 
tion, original  or  upon  removal,  over  suit  to  determine  validity  of 
will;  In  re  Foley,  80  Fed.  950,  holding  proceedings  in  Probate  Court 
U  determine  whether  property  is  separate  or  community,  cannot 
be  removed  by  citizens  of  other  States. 

Distinguished  in  Brown  v.  Ellis,  86  Fed.  358,  holding  assessment 
against  estate  of  owner  of  national  bank  stock,  in  hands  of  executor, 
enforceable  in  Federal  court 

Oourts. —  State  administration  ^ws  are  not  merely  rules  of  prac- 
tice for  State  courts,  but  laws  limiting  rights  of  parties,  to  be 
observed  by  Federal  courts  in  enforcement  of  Individual  rights, 
p.  280. 

Cited  and  applied  in  Ellis  v.  Davis,  109  U.  S.  498,  27  L.  1010,  3 
S.  Ct  335,  holding  suit  to  annul  probate,  maintainable  in  State 
courts,  maintainable  in  Federal  by  citizen  of  another  State;  Byers 
V.  McAuley,  149  U.  3.  615,  37  L.  871,  13  S.  Ct.  908,  holding  property 
in  hands  of  administrator  is  in  custody  of  State  court,  and  cannot 
be  disturbed  by  Federal  process;  Dodd  v.  Ghiselln,  27  Fed.  407,  409, 
holding  State  administration  law,  classifying  claims,  binding  on 
Federal  courts;  Brown  v.  Walker,  63  Fed.  210,  27  U.  S.  App.  291, 
holding  equity  suit  cannot  be  maintained  In  Federal  court  to  en- 
force legal  demand  merely  because  same  is  against  estate  of  de- 
cedent.   Cited  generally  in  Walker  v.  Brown,  58  Fed.  32. 

Distinguished  in  Rio  Grande  R.  R.  v.  Gomila,  132  U.  S.  484,  33 
L.  402,  10  S.  Ct.  157,  holding  State  probate  laws  do  not  apply  to 
property  in  custody  of  Federal  court  under  execution  at  decedent's 
death. 
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Executors  and  administrators. —  Non-resident  creditor,  having 
Judgment  in  Federal  court,  cannot,  by  execution  issued  therefrom, 
subject  assets  of  estates  in  process  of  administration,  to  seizure 
and  sale,  but  must  take  his  place  with  other  creditors  under  State 
law,  p.  284. 

Cited  and  principle  applied  In  Heldrltter  y.  Elizabeth  Oilcloth 
Co.,  112  U.  S.  304,  305,  28  L.  733,  5  S.  Ct.  139,  140,  and  Byers  t. 
McAuley,  149  U.  S.  617,  37  L.  872,  13  S.  Ct  909.  holding  suit  In  rem 
exclusively  maintainable  by  first  of  two  co-ordinate  courts  which 
obtains  possession  of  res;  Borer  v.  Chapman,  119  U.  S.  600,  30  L. 
537,  7  S.  Ct.  349,  holding  Federal  equity  courts,  in  exercise  of  ju- 
risdiction over  parties,  cannot  control  property  in  custody  of  State 
courts;  Byers  v.  McAuley,  149  U.  S.  620,  37  L.  873,  13  S.  Ct  910, 
a  similar  case;  Hutchinson  y.  Green,  2  McCrary,  475,  476,  6  Fed. 
837,  838,  holding  disposition  of  property  by  State  court's  receiyer 
win  not  be  enjoined  by  Federal  court;  Tay'  v.  Life  Assn.,  13 
Fed.  498,  holding  courts  will  not  tolerate  attempts  to  give  resi- 
dent creditors  preference  In  settling  Insolvent  estate;  Terry  v. 
Bank,  20  Fed.  775,  holding-  non-resident  obtaining  Federal  Judgment 
against  estate  must  collect  same  according  to  local  law;  Bali  v. 
Tompkins,  41  Fed.  490,  holding  Federal  Jurisdiction  over  admin- 
istration will  not  be  exercised  when  State  courts  of  concurrent 
Jurisdiction  have  taken  possession  of  controversy;  Cohen  v.  Sol- 
omon, 66  Fed.  413,  holding  Federal  court  first  obtaining  Jurisdiction 
in  foreclosure  proceedings  has  exclusive  right  to  determine  rights 
of  parties  to  property;  Compton  v.  Jesup,  68  Fed.  279,  31  U.  S.  App. 
486,  holding  Jurisdiction  of  court  over  property  In  its  custody  can- 
not be  interfered  with  by  action  of  co-ordinate  court;  Lant  v. 
Manley,  71  Fed.  12,  holding  bill  calling  upon  Federal  court  to  dis- 
possess administrators  of  control  over  decedent's  property,  demur- 
rable; Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  210,  holding 
bill  will  not  lie  in  Federal  court  to  compel  administrators  to  sat- 
isfy decedent's  debt;  United  States  v.  Halley,  2  Idaho,  30,  3  Pac. 
264,  holding  United  States  must  come  into  Probate  Court  like 
other  creditors  to  enforce  its  claim  against  estate;  Martin  v.  Fort. 
83  Fed.  24,  54  U.  S.  App.  326,  without  application;  Graham  v.  Par- 
ham,  32  Ark.  693,  arguendo,  Federal  court  cannot  enforce  by  man- 
damus tax  levy  unauthorized  by  State  Constitution;  dissenting  opin- 
ion In  In  re  Delk's  Estate,  —  Ind.  Ter.  — ,  52  S.  W.  55,  majority 
holding  Federal  courts  in  Indian  Territory  have  Jurisdiction  over 
probate  proceedings  where  non-residents  are  creditors. 

Cited,  but  not  applied,  in  Briggs  v.  Stroud,  58  Fed.  720,  holding 
plea  did  not  sufficiently  allege  pendency  of  probate  proceedings  in 
State  court.  Distinguished  in  Barber  v.  Peay,  31  Ark.  399,  holding 
creditor  acquiring  lien  on  specific  property  may  enforce  same  after 
debtor's  death,  without  resorting  to  general  assets  through  Pro- 
bate Court 
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Gourts. —  Federal  court  may  render  Judgment  against  estate 
nnder  administration  according  to  State  laws,  although  same  may 
he  collected  only  through  State  Probate  Court,  p.  284. 

Cited  and  principle  applied  in  Kitteredge  v.  Bace,  92  U.  S.  121, 
23  L.  490,  holding  exclusive  State  Jurisdiction  over  probate  matters 
not  interfered  with  by  Federal  Judgment  against  estate;  Byers  v. 
McAuley,  149  U.  S.  620,  37  L.  873,  13  S.  Ct.  910,  holding  citizen  of 
another  State  may  enforce  adjudication  of  his  right  to  share  estate, 
against  administrator  personally;  Black  v.  Scott,  9  Fed.  191,  up- 
holding Federal  Jurisdiction  over  bill  in  foreclosure  against  trustee 
of  property  In  custody  of  Probate  Court;  Pulliam  v.  PuUiam,  10 
Fed.  30,  holding  Federal  court  may  require  executor  to  account 
de  novo  for  ascertainment  of  legatee's  share;  Edwards  v.  Hill,  59 
Fed.  726,  19  U.  S.  App.  493,  holding  citizen  of  another  State  may 
maintain  Federal  suit  to  foreclose,  although  mortgagor  has  made 
statutory  assignment  for  creditors  under  State  law;  Wickham  v. 
Hull,  60  Fed.  330,  holding  Federal  court  has  Jurisdiction  to  ad- 
Judge  whether  liability  exists  against  estate,  although  it  cannot 
enforce  same  by  execution;  In  re  Foley,  80  Fed.  951,  holding  non- 
resident may  maintain  Federal  suit  to  establish  claim;  Brockett 
V.  Richardson,  61  Miss.  779,  holding  Federal  courts  at  suit  of  for- 
eign creditor  may  subject  property  of  decedent  to  payment  of 
claim;  Fleisher  v.  Greenwald,  20  Fed.  550,  arguendo,  non-resident 
of  mortgagor's  State  not  bound  by  State  court's  order  adjudicating 
validity  of  mortgage  as  against  his  equities;  Heath  v.  Shaffer,  93 
Fed.  650,  arguendo.  State  courts  have  Jurisdiction  of  suits  by 
trustees  in  bankruptcy  for  collection  of  debts  due  estate;  Gay  v. 
Brierfield  Coal  Co.,  94  Ala.  313,  316,  33  Am.  St.  Kep.  131,  134,  11 
So.  357,  358,  16  L.  R.  A.  568,  570,  arguendo.  State  court  has  Juris- 
diction over  bill  by  contract  creditor  not  party  to  Federal  proceed- 
ings involving  property  of  corporation  debtor. 

21  Wall.  284-288,  22  L.  651,  BAILEY  v.  CLARK. 

GorporationB. —  Term  "capital,"  used  with  respect  to  property 
of  corporation  or  association,  applies  only  to  property  or  means 
contributed  by  stockholders  as  fund  or  basis  for  business  for 
which  corporation  was  formed,  excluding  temporary  loans,  although 
used  in  such  business,  p.  287. 

Cited  In  San  B'rancisco  v.  Spring  Valley  Water  Works,  63  Cal. 
530,  532,  holding  whatever  money   composing   capital-stock   fund 
be  invested   In   takes  its  place,   becoming  part  of  capital   stock; 
.Wells  V.  Green  Bay  Canal  Co.,  90  Wis.  452,  64  N.  W.  73,  distin- 
guishing capital  from  capital  stock. 

Internal  revenue. —  Term  "  capital "  of  a  bank,  in  section  110, 
revenue  act  of  1866,  embraces  only  the  fixed  capital  employed  In 
business  of  banking,  as  distinguished  from  deposits  and  temporary 
loans  in  the  course  of  business,  p.  288. 
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Cited  and  foUowed  in  Bailey  v.  Work,  154  U.  S.  616,  22  L.  653. 
14  S.  Ct.  1195,  involying  same  question;  Railway  v.  Loftin.  30  Ark. 
707,  holding  "capital  stoclt"  exempt  from  taxation,  means  capital 
to  be  raised  by  stock  subscriptions,  excluding  land  granted  by  CJon- 
gress,  reviewing  cases;  New  Orleans  v.  New  Orleans  Canal,  etc., 
Co.,  29  La.  Ann.  857,  holding  bank  capital,  subject  to  taxation 
thereas,  Is  composed  of  balance  of  assets,  after  deducting  debts 
and  exempt  assets;  Smith  v.  Slpperley,  9  Utah.  272,  34  Pac.  55, 
application  vague. 

Distinguished  in  Brooks  v.  Memphis,  4  Fed.  Cas.  288,  holding 
without  application  to  meaning  of  term  "capital"  as  used  Id 
Tennessee  Constitution. 

Constitutional  law. —  After  controversies  have  arisen  as  to  Inter- 
pretation of  statute.  Congress  may  pass  act  defining  terms  of  former 
and  declaring  its  construction,  which  act  may  apply  to  cases  aris- 
ing before  its  enactment,  p.  288. 

Cited  in  United  States  v.  Claflln,  14  Blatchf.  59,  F.  C.  14,799,  hold- 
ing Congress  may  declare  by  statute  existing  state  of  statutory 
law. 

Distinguished  in  United  States  v.  Jordan,  2  Low.  543,  F.  C. 
15,498,  holding  expression  of  Congress  cannot  act  as  a  retroactive 
repeal. 

21  WaU.  289-294,  22  L.  634,  TERRELL  v.  ALLISON. 

Iffiortgages. —  Writ  of  assistance  is  proper  process  to  issue  from 
court  of  equity  to  place  purchaser  of  mortgaged  premises  under 
its  decree,  in  possession,  after  he  has  received  commissioner's  deed, 
as  against  parties  in  possession  who  refuse  to  surrender  pursuant 
to  order  of  court,  p.  291. 

Followed  in  McLane  v.  Peaggio,  24  Fla.  97,  3  So.  835,  holding 
vendee  of  purchaser  at  foreclosure  sale  entitled  to  writ  against 
mortgagor  In  possession;  Ball  v.  Ridge  Copper  Co.,  118  Mich.  15,  76 
N.  W.  133,  holding  purchaser  under  tax  deed  may  be  put  In  pos- 
session by  writ  of  assistance.  See  51  Am.  Dec.  154,  extended  note  on 
writs  of  assistance. 

Equity  will  not  turn  party  to  another  forum  to  enforce  right  es- 
tablished by  itself,  p.  291. 

Mortg^ages. —  Under  modern  theory  of  mortgages,  owner  of  prop- 
erty, whether  original  mortgagor  or  successor  in  interest,  has  same 
right  to  be  heard  respecting  existence  of  debt  alleged,  before  prop- 
erty can  be  sold,  which  owner  of  equity  of  redemption  possessed 
at  common  law,  p.  293. 

Cited  in  Hefner  v.  Northwestern  Life  Ins.  Co.,  123  U.  S.  75i'. 
31  L.  312,  8  S.  Ct  340,  holding  court  may  permit  vendee  of  land 
sold  for  taxes  assessed  after  date  of  mortgage,  to  be  made  party. 


420  Notes  on  U.  S.  Reports.  21  Wall.  294^302 

and  may  determine  validity  of  his  title.  See  note,  51  Am.  Dec. 
155,  on  writs  of  assistance;  1  Am.  St.  Rep.  191,  note  on  subseciuent 
purchasers  and  incumbrancers  as  parties. 

Mortgages. —  Writ  of  assistance  can  only  issue  against  parties 
to  foreclosure  proceedings,  and  parties  entering  under  them  pendente 
Ute,  p.  293. 

Cited  and  applied  in  Lacassagne  t.  Ghapuis,  144  U.  S.  125,  86  L. 
871,  12  S.  Gt.  662,  holding  purchaser  from  defendant  pendente 
lite  subject  to  operation  of  writ  of  possession;  Gomer  y.  Felton, 
61  Fed.  735,  22  U.  S.  App.  818,  holding  writ  properly  refused 
against  one  not  party  to  suit;  Bxum  v.  Baker,  115  N.  O.  244,  44 
Am.  St.  Rep.  450,  20  S.  E.  449,  holding  question  of  title  not  triable 
on  application  for  writ  as  against  adverse  claimant  In  possession, 
not  bonod  by  decree;  Bz  parte  Jenkins,  48  S.  G.  832,  26  8.  B.  689, 
holding  one  not  party  to  foreclosure,  claiming  possession  through 
one  not  party,  cannot  be  dispossessed  by  writ 

Distinguished  in  Howard  v.  Railway  Go.,  101  U.  S.  849,  26  L. 
1084,  holding  decree  of  sale  in  equity  not  void  because  second  in- 
cumbrancer was  not  made  party  thereto;  Howard  v.  Milwaukee, 
etc.,  Ry.,  7  Bias.  82,  F.  G.  6,761,  holding  prior  Judgment  enforce- 
able by  bill  in  equity  to  which  holder  of  second  Judgment  is  not 
made  party. 

21  WaU.  294-802,  22  L.  560,  DECATUR    BANK    v.    ST.    LOUIS 
BANK. 

A  guaranty  of  A.*s  drafts,  drawn  against  shipments  of  "  cattle," 
includes  hogs,  p.  301. 

Followed  in  State  v.  Groves,  119  N.  G.  823,  25  S.  E.  820,  holding 
term  as  used  in  code  (section  1003),  punishing  abuse  of  cattle,  in- 
cludes goats;  Hewitt  v.  Watertown  Ins.  Go.,  55  Iowa,  825,  39  Am. 
Rep.  174,  7  N.  W.  596,  arguendo,  policy  covering  grain  in  stack 
Included  stack  of  flax  raised  for  seed. 

Distinguished  in  Bnders  v.  McDonald,  5  Ind.  App.  301,  81  N.  E. 
1057,  holding  term  "  cattle,"  in  Indiana  act  defining  partition  fences, 
applies  only  to  beasts  of  bovine  genus. 

Appeal  and  error. —  Incorrect  charge  is  not  ground  for  reversal 
where  record  shows  that  result  of  trial  would  not  have  been  af- 
fected^ p.  301. 

Gited  and  followed  in  McLemore  v.  Louisiana  State  Bank,  91 
U.  S.  28»  23  L.  196,  holding  it  unnecessary  to  consider  charges  given 
where  record  shows  appellant's  case  to  have  been  fatally  defective; 
MobUe,  etc.,  Ry.  v.  Jurey,  111  U.  S.  593,  28  L.  531,  4  S.  Gt  570, 
holding  Judgment  shown  by  record  to  have  been  correct,  not  re- 
versible for  error  not  injurious  to  appellant;  West  v.  Gamden,  135 
U.  g.  522,  34  L.  358,  10  S.  Gt.  841,  holding  Judgment  not  reversible 
for  erroneous  instruction  where  appellant  could  not  have  recovered 
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irrespective  thereof;  New  York,  etc.,  R.  R.  v.  O'Leary*  93  Fed. 
741,  742,  holding  erroneous  instructions  which,  under  verdict  ren- 
dered, could  not  have  prejudiced  appellant,  not  ground  for  reversal; 
dissenting  opinion  in  Gahill  v.  Chicago,  etc.,  Rj.,  74  Fed.  295,  46 
TJ.  S.  App.  85,  majority  holding  Judgment  reversible  for  erroneous 
charge,  without  considering  defense  not  considered  below. 

Miscellaneous.— Merchants*  Bank  v.  Griswold,  72  N.  Y.  479,  28 
Am.  Rep.  164,  arguendo. 

21  Wall.  302-^10,  22  L.  539,  JENNISONS  v.  LEONAKll. 

Appeal  and  error. —  Objections  to  rulings  of  trial  court  not  ex- 
cepted to  during  progress  of  trial  cannot  be  heard  in  appellate 
court,  p.  307. 

Appeal  and  error. —  Under  act  of  March  3,  1865,  providing  tor 
trial  of  facts  by  court.  Supreme  Court  is  only  authorized  to  review 
sufficiency  of  facts  found  to  support  Judgment,  p.  307. 

Cited  and  applied  in  The  Abbotsford,  98  U.  S.  443,  25  L.  liHi), 
and  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  232,  16  S.  Ct  1066, 
holding  bill  of  exceptions  cannot  be  used  to  review  evidence  sup- 
porting findings;  Martlnton  v.  Fairbanks,  112  U.  S.  673,  28  L.  863, 
5  S.  Ct.  322,  holding  findings  of  fact  conclusive. 

Vendor  and  purchaser. —  Under  contract  for  sale  of  timber  land 
on  Installments,  vendee  to  keep  payments  up  in  ratio  of  timber 
cut,  and  vendor  reserving  right  of  entry  in  case  of  non-payment, 
time  is  of  essence  of  contract,  p.  309. 

Cited  in  Settle  v.  Winters,  2  Idaho,  210,  10  Pac.  222,  holding  time 
of  essence  of  contract,  where  character  of  property  renders  value 
liable  to  fiuctuation;  Missouri,  etc.,  R.  R.  v.  Brickley,  21  Kan.  291, 
holding  time  of  essence  of  contract  there  invoked.  See  note  in  50 
Am.  Dec.  598. 

Vendor  and  purchaser. —  In  sales  of  land  by  contract,  payment 
being  made  in  installments,  vendor  retains  legal  title  as  trustee 
for  vendee  to  extent  of  latter's  payments,  and  on  payment  of  full 
price  may  be  compelled  to  convey,  p.  309. 

Cited  in  Missouri,  etc.,  R.  R.  v.  Brickley,  21  Kan.  293,  as  de- 
scribing characteristics  of  installment  land  contracts. 

Vendor  and  purchaser. —  Interest  of  vendee,  under  contract  for 
sale  of  land  on  installments,  being  merely  equitable,  to  extent  of 
payments  made,  whatever  ends  such  interest  places  vendor  in 
statu  quo,  p.  309. 

Cited  generally  in  Nelson  v.  Gralf,  12  Fed.  391,  and  StrattOD  v. 
California  Land  Co.,  86  CaL  359,  24  Pac.  1067, 

Vendor  and  pnrchajier. —  Voluntary  relinquishment  by  vendee  of 
all  rights  under  contract  of  sale,  and  surrender  of  possession,  te^ 
mlnate  his  equitable  interest  in  land,  p.  310. 
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21  Wall.  310-316.  22  L.  582,  RAILROAD  LAND  CO.  v.  COURT- 
RIGHT. 

Public  lands. —  Act  of  1856,  granting  lands  to  Iowa  to  aid  rail- 
road construction,  was  a  grant  in  prsesenti,  passing  title  to  sections 
to  be  afterwards  located,  p.  316. 

Afl^med  in  United  States  v.  Tennessee,  etc.,  R.  R.,  71  Fed.  73, 
construing  like  grant  to  Alabama,  act  of  June  3,  1856;  Chicago,  etc., 
R.  R.  y.  Grinnell,  51  Iowa,  483,  1  N.  W.  718,  holding  location  of  road 
and  selection  of  sections  passed  title  thereto  under  act  of  1856. 

i  Public  lands. — Under  act  of  1856,  granting  rallroad-ald  lands 

to  Iowa,  the  sections  which  might  be  sold  in  advance  of  construc- 
tion of  road,  could  be  selected  from  land  adjoining  any  part  of 
ponte  thereof,  p.  316. 

I  Public  lands. —  Grant  of  railroad  lands  by  Iowa  to  Iowa  Central 

'  Air-Line   railroad    (1856)    was   grant   in   prsBseuti,    and   railroad's 

i  grantee  took  title  unimpaired  by  railroad's  breach  of  conditions 

subsequent,  p.  316. 

j  Affirmed  in  Cedar  Rapids,  etc.,  R.  R.  v.  Herring,  110  U.  S.  29, 

I  28  L.  58,  3  S.  Ct.  487,  construing  same  grants;  United  States  v. 

California,  etc..  Land  Co.,  148  U.  S.  43,  37  L.  360,  13  S.  Ct.  462, 
I  holding  title  to  first  thirty  sections  under  similar  act  of  July  2, 

1864,  not  dependent  upon  completion  of  road.  Cited  In  Southern 
j  Pacific  Ry.  V.  Esquibel,  4  N.  Mex.  343,  5  N.  Mex.  141,  20  Pac  115, 

as  to  enforcement  of  forfeiture  by  government. 

21  Wall.  317-325,  22  L.  517,  CHAMBERS  COUNTY  v.  CLEWS. 

i  Appeal  and  error. —  Erroneous  sustaining  of  special  demurrer  to 

special  plea  is  not  ground  for  reversal  where  whole  merits  of  case 
are  put  in  issue  by  another  plea,  p.  321. 

Cited  and  principle  applied  in  Sloan  Mill  Co.  v.  Guttshall,  3 
Colo.  12,  and  Brown  v.  People,  3  Colo.  120,  both  holding  improper 
striking  out  of  plea  not  ground  for  reversal  where  party  was  per- 
mitted to  litigate  all  alleged  thereunder;  Colorado  Central  R.  R. 
V.  Blake,  3  Colo.  418,  holding  error  in  sustaining  demurrer  not 
ground  for  reversal  where  same  defense  was  available  under  an- 
other plea. 

Comities. —  Certification  that  preliminary  requisites  of  bond 
issue  have  been  complied  with,  by  persons  appointed  by  law  to 
80  certify.  Is  conclusive  in  favor  of  holder  purchasing  on  faith 
thereof,  p.  321. 

Followed  in  Lee  County  v.  Clewes,  154  U.  S.  609.  14  S.  Ct.  1204, 
involving  same  question;  Nolan  County  v.  State,  83  Tex.  195,  17 
S.  W.  827,  holding  purchaser  has  right  to  rely  upon  recitals  in 
county  bonds;  dissenting  opinion  in  State  v.  Funding  Board,  28 
IjL  Ann.  258,  majority  holding  purchasers  of  bonds  chargeable  with 
notice  of  governor's  lack  of  authority  to  certify  same. 
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DlFtlnfcnlBhed  In  Mercer  Ccuntr  t.  Prorldent  Ufe,  etc.,  Co.,  ' 
Fed.  632,  43  U.  8.  App.  21,  holding  purchaeer  of  boDda  laokli 
sucli  certificate  chargesble  wltb  notice. 

Oountiea. —  Defects  or  irrcgularitleB  In  iBsnance  of  negotlab 
county  bonds  can  be  aet  up  by  maker  against  holder  with  notlc 
or  wbo  baa  not  paid  valne  therefor,  p.  821. 

Affirmed  Id  Lee  Gouot;  t.  Clewea,  154  U.  S.  609,  14  B.  Ct  120 
Involving  Bfime  nnesUon.  Frlnpiple  applied  lu  Madison  v.  Smit 
83  Ind.  515.  upholding  action  by  taxpayer  to  cancel  uuautborlz< 
municipal  bonds  In  hands  of  holder  with  notice.  See  98  Am.  IN 
086,  extended  note  on  defenses  to  municipal  bonds. 

Counties. —  Where  statute  authorizes  loan  by  counties  to  ra 
roads  on  baste  of  prescribed  written  proposition  by  latter,  sni 
proposition  is  a  necessary  preliminary  to  legal  Issuance  of  bone 
p.  321. 

Affirmed  In  Lee  Oonnty  v.  Clewea.  154  D.  S.  609.  14  8.  Ct  12( 
iDvolTlng  same  question.     Bee  98  Am.  Dec.  6T2.  note. 

Aamunpslt. —  In  assumpsit  any  matter  showing  that  plaint 
never  had  cause  of  action.  Is  provable  under  general  issue,  p.  31 

Bonds. —  In  action  on  bonds,  production  of  same,  execution  bei] 
not  Id  Issue,  establishes  presumptively  that  plalntlfF  is  holder  t 
value,  before  maturity,  without  notice,  p.  823. 

Appeal  and  error. —  Objection  that  bonds  lacked  sufficient  n 
enue  stamp  vrill  not  be  considered  on  appeal  where  bill  of  exec 
tlons  falls  to  state  amount  of  stamp  on  bonds,  p.  S24. 

Counties. — Judgment  against  county  on  rallroad-ald  bonds  In  fai 
of  innocent  purchaser,  before  maturity,  without  notice  of  defcc 
mffirmed,  p.  325. 

Cited  In  Lee  County  v.  Clewea,  164  U.  8.  609,  14  8.  Gt  121 
Involving  same  facts;  Louisiana  v.  Clinton.  2S  La.  Ann.  227.  bo 
Ing  Irregularly' Issued,  but  authorized,  bonds,  valid  In  hands 
Innocent  purchaser.' 

Distinguished  In  Francis  v.  Howard  County,  50  Fed.  57,  bo 
lag  bonds  Issued  In  excess  of  amount  allowed  by  law,  void. 

21  Wall.  326-342,  22  L.  542,  CLARION  BANK  v.  JONE8. 

Bankruptcy. —  Delivery  to  creditor  of  Judgment  note  payabte  c 
day  after  date,  with  right  of  Immediate  execution,  for  debt  not  : 
due,  affords  strong  presumption  of  Intent  to  prefer  creditor,  a 
of  latter's  Intent  to  secure  preference,  p.  338. 

Cited  in  dissenting  opinion  In  Watson  v.  Taylor,  21  Wall.  38*. 
L.  575,  majority  upholding  Judgment  on  such  note,  given  t 
months  before  filing  of  petition. 
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Bankruptcy. —  Instruction  that  If  jury  find  that  assets  of  debtor 
were  not  materially  diminished  from  date  when  note  was  given,  to 
date  of  filing  petition,  they  may  find  that  he  was  Insolvent  on 
former  date,  is  not  erroneous,  p.  339. 

Bankruptcy. —  In  action  by  assignee  against  fraudulently-pre- 
ferred creditor,  measure  of  damages  is  value  of  property  sold  to 
satisfy  judgment  procured  by  debtor's  connivance,  p.  330. 

Bankruptcy. —  Fact  that  note  giving  fraudulent  preference  has 
been  merged  into  judgment  by  State  court  does  not  divest  juris- 
diction of  Federal  court  in  action  by  assignee  against  preferred  cred- 
itor, p.  339. 

Followed  in  Anshutz  v.  Hoerr,  1  Fed.  595,  where  assignee  main- 
tained action  against  preferred  creditor  for  proceeds  of  property 
sold  under  judgment  of  State  court,  obtained  in  fraud  of  act 

Bankruptcy. —  Where  debtor  has  given  warrant  to  confess  judg- 
ment known  by  him  to  be  enforceable,  his  subsequent  acts  in  op- 
position to  its  enforcement  are  not  admissible  against  his  assignee 
seeking  to  recover  from  preferred  creditor,  proceeds  of  sale  made 
thereunder,  p.  341. 

21  WalL  342-350,  22  L.  636,  BAILEY  v.  GLOVER. 

Bankruptcy. —  Clause  in  bankruptcy  act  of  1867,  limiting  com- 
mencement of  actions  by  or  against  assignee  to  two  years  from 
accrual  of  right  of  action,  applies  to  all  contests  between  assignee 
and  others  with  adverse  interests,  p.  346. 

Cited  and  relied  upon  in  Gifford  v.  Helms,  98  U.  S.  252,  25  L. 
59,  holding  assignee's  vendee  cannot  assert  title  against  adverse 
claimant  if  assignee's  right  of  action  was  barred  at  time  of  pur- 
chase; Bartles  v.  Gibson,  17  Fed.  298,  holding  clause,  unless  taken 
advantage  of  by  demurrer  or  answer,  is  waived;  Moses  v.  St 
Paul,  67  Ala.  172,  holding  statute  applies  to  causes  of  action  de- 
rived from  assignee  after  statutory  bar  is  complete;  Jenkins  v. 
Rosenberg,  105  111.  168,  holding  claim  of  adverse  interest  without 
possession,  enough  to  bring  assignee's  suit  to  set  deeds  aside,  within 
bar;  Gage  v.  Du  Puy,  127  111.  220,  19  N.  E.  879,  holding  assignee's 
grantee  barred  whenever  assignee  would  have  been  barred; 
Everett  v.  Smith,  62  N.  H.  387,  holding  running  of  statute  not  sus- 
pended by  assignee's  death  subsequent  to  accrual  of  cause  thereof; 
McLaughlin  v.  Upton,  2  Wyo.  45,  46,  48,  49,  holding  two  years'  limi- 
tation an  absolute  bar  for  or  against  assignee.  The  following  citing 
eases  hold  the  limitation  applies  as  indicated;  Jenkins  v.  Inter- 
national Bank,  106  IT.  S.  575,  27  L.  305,  2  S.  Ct.  5,  suit  by  assignee 
to  recover  debt  due  bankrupt;  Avery  v.  Cleary,  132  TJ.  S.  609,  33 
L.  472,  10  S.  Ct  222,  action  by  assignee  to  recover  insurance  on 
bankrupt  paid  to  his  administrator;  Walker  v.  Towner,  4  DllL  167, 
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168,  F.  C.  17,080,  action  by  seslgnee  for  debts  due  estate;  Phelas  t. 
O'Brien,  4  McCrary,  467, 13  Fed.  657,  controversy  respecting  property 
acquired  l>y  asslgDee  after  bankruptcy,  not  conveyed  by  original  as- 
signment; MUtenberger  v.  PhllllpB,  2  Woods,  116.-  F,  C.  9,621,  suit 
by  asBlgnee  to  recover  counsel  fees  paid  by  unauthorized  commis- 
sioners in  liquidation;  ScovlU  v,  Shaw,  4  Cliff.  667,  F.  C.  12,552. 
suit  by  assignee  of  Insolvent  corporation  for  assessments  dne  from 
defendant's  testator;  In  re  Stalb,  8  Fed.  211,  controversy  t>etweeD 
asslgueu  and  another  as  to  possession  of  stock;  In  re  Churchman, 
5  Fed.  Ift7,  suit  to  ascertain  and  establish  lien  on  vessel  for  sup- 
plies furnished  by  creditor  of  bankrupt;  Taylor  v.  Irwin,  20  Fed.  S1& 
action  by  assignee  for  property  fraudulently  withheld  from  him; 
Phelps  V.  Elliott,  35  Fed.  462,  463,  action  by  assignee  to  recover 
money  collected  for  bankrupt's  use;  8.  C,  35  Fed.  463,  boldlng  de- 
murrer on  ground  of  statute  properly  raises  defease  tbereunder; 
Gelsrelter  t.  I^vler.  33  Ark.  532,  action  by  assignee's  assignee  ob 
note  due  Imnkrupt;  International  Bank  v.  Jenkins,  104  111.  153, 
action  by  assignee  to  reverse  decree  of  foreclosure;  Boss  v.  Wilcox, 
134  Mass.  22,  action  by  assignee  to  collect  debt  dne  estate;  Rock  v. 
Dennett.  155  Mass.  502,  503,  30  N.  B.  172,  writ  of  entry  to  recovei 
land  conveyed  by  assignee,  brought  more  than  two  years  after  as- 
signee has  been  disseised;  Cobbs  v.  Qllchrlst.  80  Va.  510,  action 
by  assignee  for  surplus  due  bankrupt  after  sate  of  lands.  Cited 
generally  In  Foreman  v.  Blgelow,  4  Cliff.  518,  F.  C.  4,934. 

Cited,  but  not  applied,  In  Wlsner  v.  Brown,  50  Mich.  559,  15  N.  W 
904,  and  Buckingbam  v.  Buckingham,  36  Ohio  SL  78,  both  hold- 
ing rights  of  bankrupt  remain  same  whether  assignee's  rlgbt  Is 
barred  or  not 

Distinguished  tn  the  following  citing  cases,  holding  rule  In- 
applicable to  actions  specifled:  GUdersleeve  v.  Gaynor,  4  Woods, 
544,  15  Fed.  103,  foreclosure  suit  against  bankrupt  and  assignee; 
Wilt  V.  Stlckney,  30  Fed  Cas.  257,  proceeding  to  review  decree  ol 
equity  declaring  mortgage  Invalid;  Berry  v.  Sawyer,  19  Fed.  288, 
action  by  assignee  against  trustee  for  accounting;  Chicago,  etc., 
R.  B.  T.  Jenkins,  103  III.  596,  actions  begun  before  assignment  In 
which  assignee  Is  substituted  during  pendency:  Bowen  v.  Delaware, 
etc.,  B.  R-  153  N.  T.  485,  60  Am.  St  Hep.  673,  47  N.  E.  910.  action  by 
assignee  to  recover  land  owned  by  bankrupt  against  trespasser, 
although  begun  over  two  years  after  wrongful  entry.  Biplalned 
In  Upton  V.  McLaughlin,  106  tt.  S.  642,  644.  26  L.  1108,  1109,  stat- 
ute Imposes  no  absolute  limitation,  and  If  not  urged  below  is  toe 
late  on  appeal 

Banbuptcy. —  Speedy  disposition  of  bankrupt's  assets  Is  purpose 
of  bankrupt  act,  second  In  Importance  only  to  equality  of  diatri- 
butioD,  p.  346. 

Cited  in  Wood  v.  Bailey,  21  WaU.  642.  22  K  690.  holding  failure  to 
give  notice  of  appeal  within  ten  days  fatal  to  appeal  in  tMnkruptcy; 
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Wlswall  ▼.  Campbell,  03  U.  S.  350,  23  L.  924,  holding  judgment  of 
Circuit  Court  on  appeal  from  District  Court  order,  rejecting  claim, 
final;  Bx  parte  Woollen,  104  U.  S.  301,  26  L.  769,  authorizing  dis- 
missal of  appeal  not  entered  within  ten  days  after  taking  same; 
Pheian  y.  O'Brien,  4  McCrary,  469,  18  Fed.  658,  construing  revised 
statutes,  section  5057;  M'Can  y.  Conery,  12  Fed.  319,  holding  pend- 
ency of  chancery  suit  between  same  parties  on  same  cause  does  not 
suspend  statute;  Leech  y.  Dawson,  23  Fed.  657,  applying  two-year 
limitation  to  suit  by  assignee  against  bankrupt  to  recover  land 
fraudulently  claimed  as  homestead;  In  re  Carrier,  39  Fed.  194,  hold- 
ing where  proper  case  is  made  for  surcharging  accountant,  such  ac- 
tion must  be  taken  promptly;  Haven  v.  Place,  28  Minn.  555, 11  N.  W. 
119,  holding  action  in  trover,  against  assignee,  barred  by  limitation; 
lindscy  v.  Corkery,  29  Gratt  658,  holding  partnership  assets,  not 
mentioned  tn  inventories  of  bankrupt  partners,  may  be  subjected  to 
payment  of  partnership  debts  by  State  court  where  Federal  court 
has  delayed  action. 

Limitation  of  actions. —  Where  object  of  suit  at  law  or  equity  is 
to  obtain  relief  against  fraud,  statute  does  not  begin  to  run  until 
discovery  thereof  by  party  injured,  p.  349. 

The  following  citing  cases  follow  the  principal  case,  upholding 
actions  begun  more  than  two  years  after  right  accrued,  but  within 
two  years  of  discovery  of  fraud:  Rosenthal  v.  Walker,  111  U.  S. 
ISO,  191,  28  L.  397,  4  S.  Ct.  384,  385,  Traer  v.  Clews,  115  U.  S.  537, 
538,  29  li.  470,  6  S.  Ct.  158,  159,  and  Kirby  v.  Lake  Shore  R.  R., 
120  U.  S.  136,  30  L.  572,  7  S.  Ct  433,  action  to  set  aside  accounts; 
Harris  v.  Exchange  Bank,  4  Dill.  135,  F.  C.  6,119,  action  to  set  aside 
trust  deed,  begun  four  months  after  recordation  thereof;  Cook  v. 
Sherman,  4  McCrary,  28,  30,  20  Fed.  171,  172,  holding  no  affirmative 
acts  of  concealment  need  be  shown  where  nature  of  fraud  is  to 
conceal  itself;  Tyler  v.  Angevine,  15  Blatchf.  540,  F.  C.  14,306,  suit 
to  set  aside  fraudulently-concealed  transfer;  Nicholas  v.  Murray,  5 
Sawy.  324,  F.  C.  10,223,  suit  to  set  aside  fraudulent  conveyance  by 
bankrupt  after  discharge  of  property  concealed  prior  thereto;  Van 
Bokkelen  v.  Cook,  5  Sawy.  593,  F.  C.  16,831,  suit  for  accounting 
of  fraudulently-conveyed  stock;  Martin  v.  Fullings,  3  Fed.  208, 
F.  0.  5,151a,  but  awarding  no  costs,  defendants  not  having  been 
shown  cognizant  of  fraud;  Duff  v.  Bank,  13  Fed.  67,  holding  aver- 
ment of  ignorance  of  fraud,  of  nature  to  conceal  itself,  sufficient  to 
avoid  statute;  Bartles  v.  Gibson,  17  Fed.  299,  where  plaintiff  sued 
to  set  aside  conveyance  on  discovery  of  fraud;  Fairbanks  v. 
Amoskeag  Bank,  38  Fed.  633,  where  assignee  sued  to  recover  prop- 
erty conveyed  on  fraudulent  composition;  Shalnwald  v.  Davids,  69 
Fed.  699,  holding  allegation  that  cause  of  action  had  been  fraud- 
ulently concealed  removed  bar;  Lant  y.  Mauley,  75  Fed.  635,  43 
XT.  S.  App.  623,  action  by  Judgment  creditor  to  reach  property 
fraudulently  conveyed.    Cited  and  principle  applied  also  in  Green- 
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■wald  T.  Appell,  S  UcCrary,  341,  17  Fed.  141.  holding  statute  do 
not  run  In  bankrupt's  favor  during  pendency  of  banruptcy  proccc 
Inga;  M"Kneely  v.  Terry,  61  Ark.  544,  33  S.  W.  WT,  holding  acUi 
to  recover  land  not  barred  by  sixteen  years'  delay,  where  deed  ti 
been  secreted  and  plaintiff  was  Ignorant  thereof;  Moore  v.  Boj 
74  Cal.  171,  13  Pac.  672.  holding  principle  applies  both  In  law  ai 
equity;  Anderson  t.  Northrop,  30  Fla.  943,  12  So.  326,  holding  the 
can  be  no  constrnctive  discovery  of  frand;  Dorsey  Machine  C 
V.  McCaffrey,  139  lad.  558,  47  Am.  St.  Rep.  300,  38  N.  E.  212.  holdli 
statute  does  not  begin  to  run  nntll  discovery  of  concealed  frau 
Jackson  v.  Jackson,  149  Ind.  245,  47  N.  E.  9G5,  holding  acta  cons 
tuting  fraudulent  concealment  may  precede,  coincide  with  or  folio 
accrual  of  cause  of  action;  Clews  v.  Traer,  57  Iowa.  466,  10  N.  1 
841,  holding  plaintiff  need  not  show  diligent  efforts  to  fasten  frai 
on  one  of  whose  connection  wltb  matter  he  was  Ignorant;  Deak 
appeUant.  80  Me.  56,  12  AtL  792,  statute  does  not  run  until  dlscove 
of  fraudulently-concealed  will,  collecting  cases;  Wear  v.  Sklnni 
46  Md.  2^,  24  Am.  Rep.  518,  holding  right  of  action  accru 
when  fraud  Is,  or  with  reasonable  diligence  migbt  have  been,  dl 
covered;  Qulmby  t.  Blackey,  63  N.  H.  78,  holding  concealing  frai 
need  not  be  other  than  that  which  caused  original  injury;  Sta 
V.  Stone  Cattle  Co.,  66  Tex.  367,  17  8.  W.  736,  sustaining  actl< 
for  recovery  of  land  fraudulently  obtained  from  State;  O'Dell 
Burnham,  61  Wis.  571,  21  N.  W.  639,  holding  statute  runs  on 
from  discovery  of  fraud  or  facts  putting  party  on  Inquiry.  8 
3  Am.  Dec.  J28,  note.  6  Bias,  106,  note,  F.  C.  8,974,  and  60  Am.  Di 
513,  extended  note  on  this  point. 

Cited  and  approved  but  application  denied  In  Avery  v.  Cleai 
132  U.  8.  609,  610,  611,  33  L.  472,  10  8.  Ct.  222,  223.  holding  assign 
guilty  of  laches  in  discovering  fraud;  Foster  v.  Mansfield,  etc., 
R.,  146  D.  S.  100,  36  L.  ao3,  18  S.  Ct  33,  affirming  S.  C,  36  Ft 
638,  holding  ten  years'  delay  In  suing  to  set  aside  sale  for  frat 
raises  presumptton  of  laches;  Pearsall  v.  Smith,  149  U.  8.  236,  37 
717,  13  8.  Ct  835,  holding  bare  allegation  that  assignee  was  not  I 
formed  of  conveyance  Insufficient  to  place  case  within  rule;  Boa 
of  CommlHBloners  t.  Chicago,  etc.,  R.  R.,  6  McCrary.  511,  18  F« 
211,  holding  bill  disclosed  laches  of  complainant;  West  Portlai 
Assn.  T.  Lownsdale,  B  Sawy.  110,  111,  17  Fed.  207,  208,  S.  C,  9  Savi 
120,  17  Fed.  620,  wbere  suit  was  not  brought  within  two  yeara  aft 
discovery;  Hoyt  v.  Sprague,  12  Fed.  Cas.  769.  there  being  no  v 
dence  of  concealment;  In  re  Jackson.  9  Fed.  494,  and  In  In  re  Pit 
9  Fed.  544,  where  assignees  having  knowledge  failed  to  act  with 
limitation;  Simmons  v.  Baynard,  30  Fed.  537,  where  deed  of  frav 
nlent  transfer  was  on  record;  Taney  v.  Cothran,  32  Fed.  689,  whe 
assignee  could  have  discovered  fraud  by  exercise  of  dne  diligent 
Woodfolk  V.  Marley,  98  Tenn.  473,  40  S.  W.  480,  dismissing  bill  f 
rescission  of  fraudulent  sale,  brought  three  years  after  discovery. 

Cited  bnt  not  applied  In  Vetterlein  v.  Barnes,  fl  Fed.  703,  boldli 
complainant  barred  by  laches;  Smith  v.  Cincinnati,  etc.,  E.  B,, 
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Fed.  290,  holding  equitable  action,  brought  after  two  years,  barred 
wliere  legal  action  on  same  facts  had  been  brought  in  time  and 
dismissed;  Phelps  y.  Elliott,  29  Fed.  54,  holding  averment  of  laclc 
of  knowledge  and  means  of  Imowledge  insufficient  to  prevent  bar; 
Murray  v.  Chicago,  etc.,  R.  R.,  G2  Fed.  45,  questioning  whether 
In  action  at  law  to  recover  excessive  charges  from  carrier,  bar  of 
statute  can  be  avoided  by  showing  fraudulent  concealment  that 
less  rates  were  charged  others  on  like  shipments.  Distinguished  in 
Matthews  v.  Westphal,  1  McCrary,  451,  48  Fed.  667,  holding  four 
months'  limitation  (R.  S.,  §  5128)  runs  from  time  preference  is  given, 
not  from  creditor's  notice  thereof;  In  re  Brown,  4  Fed.  Cas.  339,  hold- 
ing limitation  in  revised  statutes,  section  5120,  absolute,  running  from 
discharge,  not  from  discovery  of  fraud;  Pickett  v.  McGavick,  19  Fed. 
C&s.  588,  holding  suit  to  set  aside  bankrupt's  discharge  must  be 
brought  within  two  years,  Irrespective  of  discovery  of  fraud;  M'Gan 
V.  Conery,  12  Fed.  318,  and  Sterling  v.  Barnwell,  12  Fed.  323,  holding 
pendency  of  chancery  suit  between,  same  parties  on  same  cause  of 
action  does  not  suspend  limitation;  Despeaux  v.  Pennsylvania  R.  R., 
S7  Fed.  795,  holding  defendant  at  law  cannot  be  deprived  of  benefit 
of  statute  on  ground  of  fraudulent  concealment  upon  mere  proof  of 
his  silence;  Dee  v.  Hyland,  3  Utah,  313,  3  Pac.  389,  holding  statute 
begins  to  ran  against  claim  and  delivery  action  from  time  of  dep- 
rivation of  possession,  not  from  discovery  thereof.  Departed  from 
In  Freeholders  v.  Veghte,  44  N.  J.  L.  521,  holding  fraudulent  conceal- 
ment of  cause  of  action  at  law  on  contract,  does  not  avoid  bar  of 
statute.  Qualified  In  Geisrelter  v.  Sevier,  33  Ark.  534,  holding  fraud 
must  be  by  debtor,  not  creditor,  to  prevent  running  of  statute. 

Miscellaneous. —  Harmanson  v.  Bain,  1  Hughes,  201,  F.  G.  6,072, 
and  Webb  v.  Grawford,  77  Ala.  442,  no  application. 

21  WalL  350-^53,  22  L.  584,  MITCHELL  v.  UNITED  STATES.      . 

War. —  Contracts  between  inhabitants  of  rebel  States,  during 
Civil  War,  not  in  aid  of  Rebellion,  were  valid,  p.  352. 

Affirmed  in  Desmare  v.  United  States,  93  U.  S.  609,  612,  23  L. 
960,  an  identical  case;  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N.  E. 
912,  upholding  contract  of  partnership  to  sell  cotton. 

Domicile  is  residence  at  a  particular  place  with  intention  to 
remain  there  indefinitely,  p.  352. 

Affirmed  in  Desmare  v.  United  States,  93  U.  S.  609,  612,  23  L. 
960,  an  identical  case.  Extended  in  Marks  v.  Marks,  75  Fed.  324, 
holding  intention  to  permanently  reside  in  State  sufficient  without 
adoption  of  fixed  local  residence  therein.  'Gited  and  applied  In 
Holmes  y.  Oregon,  etc.,  Ry.,  6  Sawy.  277,  5  Fed.  527,  distinguishing 
terms  "inhabitant"  and  "domicile;"  United  States  v.  Ghong  Sam, 
47  Fed.  885,  holding  Chinese  depoi*ted  under  exclusion  act  must  be 
returned  to  country  of  domicile,  not  of  birth;  Blair  v.  Sliver  Peak 
MUies,  93  Fed.  336,  holding  allegation  of  citizenship  established  by 
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proof  of  seTCDty  yeara'  residence;  Movir  t.  I^tbam,  17  B.  L  481, 
23  AtL  IS,  holding  place  of  party's  residence  prestimptlTelT  Us 
domicUe;  Lone  t.  Byan,  80  Oratt  720,  holding  domicile  a.  more 
comptebeoaiTe  term  than  realdence. 

Domicile,  once  acquired,  is  presumed  to  continue  until  shown 
to  have  been  changed,  p.  353. 

Affirmed  In  Desmare  t.  United  States,  93  V.  S.  609,  612,  23  L. 
»G0,  an  identical  case;  Anderson  t.  Watt,  138  U.  B.  706.  34  L.  1082. 
11  S.  Ct  462,  holding  domicile  of  husband  that  of  wife;  Chambers 
V.  Prince,  7S  Fed.  180,  holding  year's  residence  In  Virginia,  witli 
intention  to  return  to  Missouri,  not  evidence  of  change  of  domicile; 
Gardner  r.  Board  of  Education,  S  Dak.  263,  38  N.  W.  434,  holding 
residence  In  dty  during  winter  not  to  entitle  party  to  city  school 
priTllegeB;  Boclclngham  t.  Springfield,  F>9  Vt.  G2S.  8  Atl  244,  hold- 
ing abnence,  without  fixed  abode  elsewhere,  does  not  destroy  domi- 
cile; PllBon  T.  Busbong,  20  Grett  240,  holding  burden  ol  proof  on 
party  alleging  change  of  domldfe. 

Distinguished  In  Stougbton  t.  Hill,  8  Woods,  406,  P.  O.  13.501. 
lioldlng  presumption  does  not  prevail  when  etTect  woald  be  to  Im- 
liose  character  of  enemy  npon  party;  Soutberland  v.  Norrls,  74  Md 
331,  28  Am.  St  Rep.  258,  22  AtL  138,  holding  under  Maryland  regis- 
tration act  (1890)  removal  presumed  permanent. 

Domldle. —  To  constitute  new  domicile,  residence  in  new  lo- 
cality and  intention  to  remain  there  are  both  Indispensable,  p.  353. 

Affirmed  in  Desmare  t.  Dnited  States,  OS  U.  8.  600.  612,  23  L. 
UCO,  an  Identical  case;  Chambers  v.  Prince,  75  Fed.  180,  faoldlog  In- 
tention to  remain  In  new  locality  not  proved;  Succession  of  Steera 
47  La.  Ann.  1558.  18  So.  506,  holding  intention  to  remain  In  new 
locality  not  proved. 

Domicile. —  Circumstances  usually  relied  on  to  establish  snlmug 
manendi  are  declarations  of  party;  exercise  of  political  rights,  pay- 
ment of  personal  taxes;  bouse  of  residence  and  place  of  bnalnesa, 
p.  353. 

Affirmed  In  Desmare  v.  United  States,  S3  U.  8.  609,  612,  23  L.  960, 
an  Identical  case;  Chambers  v.  Prince.  75  Fed,  180,  holding  pay- 
ment of  taxes  not  evidence  against  repeated  declarations  of  inten- 
tion to  return;  Marks  v.  Marks.  75  Fed.  325,  bnt  holding  said  facti 
evidence  tending  to  establish  citizenship,  not  conditions  thereof: 
Fulham  v.  Howe,  60  Vt  35fl,  361,  14  Atl.  657,  658,  holding  evidence 
of  voting  and  taxation  in  another  State  admissible  to  show 
domicile. 

War. —  Resident  of  loyal  State,  who  went  Into  rebel  States  aftei 
outbreak  of  Civil  War,  and  remained  there,  transacting  business  foi 
three  years,  did  not  tiieroby  lose  his  orlgtoal  domicile,  and  wu 
guilty  of  trading  with  enemy,  p.  353. 
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Affirmed  in  Desmare  v.  United  States,  d3  U.  S.  609,  612,  23  L. 
960,  an  identical  case;  dissenting  opinion  in  Burbank  v.  Conrad* 
06  U.  S.  311,  24  L.  730,  majority  holding  United  States  on  seizure  of 
land  in  Louisiana  took  actual,  not  record  interest,  of  owner  therein* 
See  note  in  06  Am.  Dec.  626,  on  contracts  with  enemy. 

21  Wall.  354-360,  22  L.  645,  HOTGHKISS  y.  NATIONAL  BANKS. 

Bonds. —  Agreement  incorporated  in  railroad  bonds,  to  make 
scrip  preferred  stock,  attached  thereto,  full-paid  stock  within  ten 
days  after  declaration  of  dividend,  does  not  destroy  negotiability 
of  such  bonds,  p.  357. 

Cited  in  Trustees,  etc.  y.  Lewis,  34  Fla.  428,  43  Am.  St  Rep.  212, 
16  So.  326,  26  L.  B.  A.  745,  holding  detached  coupons  payable  to 
hearer  negotiable  paper;  State  y.  Clinton,  28  La.  Ann.  227,  uphold- 
ing title  of  purchaser  before  maturity  of  irregularly-issued  bonds; 
dissenting  opinion  tn  State  y.  Funding  Board,  28  La.  Ann.  258,  ma- 
jority holding  bonds  invalid  for  lack  of  authority  to  issue.  See 
also  notes  in  14  Am.  Dec.  425,  64  Am.  Dec.  434,  08  Am.  Dec.  683,. 
and  23  Am.  Bep.  16. 

Bonds. —  Absence  from  bonds,  when  received  by  innocent  holder 
of  certificates  therein  referred  to  as  attached,  but  which  did  not 
aifect  their  liability,  is  not  sufficient  to  put  him  on  inquiry  as  to 
title  of  his  transferrer,  p.  359. 

Bills  and  notes. —  Taker  of  negotiable  paper  before  maturity, 
for  valuable  consideration,  without  knowledge  of  defect  of  title, 
and  in  good  faith,  can  hold  it  against  all  the  world,  p.  359. 

Cited  and  rule  applied  in  Gilbough  y.  Norfolk,  etc.,  R.  R.,  1 
Hughes,  412,  F.  C.  5,419,  upholding  title  of  innocent  purchaser  of 
Immature  stolen  bonds;  Tucker  v.  Bank,  58  N.  H.  87,  42  Am.  Rep. 
583,  holding  owner  of  bonds  wrongfully  pledged  as  security  cannot 
recover  same  from  innocent  pledgee;  Texas  Banking  Co.  v.  Tumley, 
61  Tex.  369,  holding  possession  of  negotiable  instrument,  payable 
to  bearer,  indorsed  in  blank,  carries  title  thereto.  See  64  Am.  Dec. 
435,  extended  note  on  bonds  and  coupons. 

BUls  and  notes. —  Suspicion  of  defect  in  holder's  title,  knowl- 
edge of  suspicious  circumstances,  or  even  gross  negligence,  will 
not  defeat  title  of  purchaser  for  value  of  negotiable  paper  before 
maturity  and  without  actual  knowledge,  p.  359. 

Cited  and  rule  applied  in  Doe  v.  Northwestern  Coal  Co.,  78  Fed. 
69,  holding  knowledge  of  suspicious  facts  not  sufficient  to  defeat 
title  of  purchaser  before  maturity;  Merchants'  Bank  v.  McClelland, 
9  Colo.  611,  13  Pac.  725,  holding  negligence  in  inquiry  into  suspic- 
ious facts  will  not  defeat  title;  Coors  v.  German  Bank,  14  Colo.  206, 
23  Pac  329,  7  L.  R.  A.  847,  upholding  title  of  innocent  purchaser 
from  holder  for  collection  merely;  Tourtelotte  v.  Brown,  1  Colo.  App. 
418,  29  Pac  133,  holding  purchaser's  knowledge  of  defects  must 
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be  afflrmatlTely  establlsbed;  Freemans'  Bank  t.  Sayery,  127  Ma 
TO,  34  Am.  Rep.  346,  applyln?  rule;  Fiftli  Ward  Bank  t.  F1: 
N&tional  Bank,  «)  N.  J.  L.  Die,  7  Atl.  320.  boldlnK  proof  ol  tak! 
under  snsplclonB  cirmmBtaDces  not  enough  to  defeat  title;  Johns 
V.  Way.  27  Ohio  St  380,  applying  rule  and  reviewing  English  a 
American  authorities.    See  note  In  26  Am.  Dec.  157,  on  this  snbje 

Distinguished  In  Bowman  t.  Metzger,  27  Or.  28.  29.  39  Faa 
balding  knowlege  of  suspicious  circumstances  connected  with  ott 
notes  In  vendor's  hands  properly  considered  by  Jury  on  Issue 
porchaser'B  good  faltb. 

See  citations  under  next  syllabuB. 

BiUa  and  uotea. —  Title  of  purchaser  of  negotiable  paper  for  val 
and  before  maturity  can  only  be  defeated  by  proof  of  bad  fol 
implying  guilty  knowledge  or  wllUul  Ignorance  of  defects  In  1 
tranaferrer'a  Otle,  p.  359. 

Cited  and  applied  In  King  v.  Doane,  139  U.  B.  173,  35  L.  87, 
S.  CL  467,  Upholding  title  of  purchaser;  Johnson  v.  Lewis.  2  McCra 
482,  6  Fed.  30,  affirming  rule;  Bx  parte  Estabrook.  2  Low.  549,  F. 
4.534,  holding  bona  flde  purchaser  not  bound  to  Inquire  Into  ch 
arter  of  apparently  valid  note;  Mobile  Bank  v.  Board  of  Sup 
vlsore,  24  Fed.  Ill,  holding  lack  of  averment  of  knowledge 
purchaser  of  Irregularity  of  bonds,  rendered  plea  demurrab 
Richmond  Ry.  t.  Deck.  52  Fed.  381,  8  U.  S.  App.  99,  holding  c 
Htmctive  notice  not  sufficient;  United  States  Bank  v.  First  Xatloi 
Bank,  64  Fed.  990,  27  U.  S.  App.  605,  holding  fact  that  note  payal 
to  bank  president  bears  bank's  indorsement  by  himself  not  su 
cleat  to  put  transferee  on  Inquiry  that  Indorsement  was  for  acco 
modatlon;  Clark  v.  Evans,  66  Fed.  204,  27  U.  S.  App.  640,  apply! 
rule;  Falrex  v.  Bier,  37  La.  Ann.  825,  holding  actual  or  coDstructl 
notice,  amounting  to  mala  fides,  necessary.  See  citations  un< 
last  ayllabns. 

BUla  and  notes. —  Burden  of  proof  Is  on  aasallant  of  title  of  pi 
chaser  for  value  of  negotiable  paper  before  maturity,  p.  358. 

FoUowed  in  Shirk  t.  Mitchell,  137  Ind.  195.  36  N.  B.  853,  holdl 
burden  on  defendant  of  proving  that  holder  took  with  notice. 

21  Wall.  360-378.  22  L.  668,  CLARK  v.  ISBLIN. 

Pledgee  does  not  lose  his  property  In  collaterals  pledged,  by  p 
ting  them  into  pledgee's  hands  for  collection,  p.  368. 

Cited  and  principle  applied  In  Fulton  v.  Hammond,  11  Fed.  2 
holding  discharge  In  bankruptcy  does  not  discharge  debt  Incurred 
refusal  to  pay  over  money  collected  for  another;  Conger  r.  Ni 
Orleans,  32  I^  Ann.  1262,  1253.  holding  debtor  may  act  as  trus' 
for  pledgee,  provided  his  tenure  be  precarious;  Thacher  v.  Moo 
134  Mass.  165,  holding  deposit  of  pledged  goods  In  pledgor's  wa 
house,  did  not  enable  pledgor  to  convey  title;  Burnett  t.  Banic 


\ 
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Ooninna,  38  Mich.  635,  holding  owner  may  recover  from  bank  funds 
deposited  by  his  agent  and  applied  to  latter's  Indebtedness;  Leahy  v. 
Simpson,  60  Mo.  App.  85,  holding  redelivery  for  collection  does  not 
invalidate  pledge  of  notes;  Banic  v.  Jennings,  38  S.  C.  378, 17  S.  B.  10, 
holding  pledgor  accountable  for  notes  returned  to  him  for  collection 
by  pledgee;  Wharton  v.  Lavender,  14  Lea,  188,  holding  pledgor  may 
be  pledgee's  agent;  dissenting  opinion  In  Succession  of  Lanaux,  46 
La.  Ann.  1070,  1071,  15  So.  720,  721,  25  L.  R.  A.  590,  and  n.,  majority 
holding  debtor,  on  deposit  of  pledge  v^ith  third  party,  for  creditor, 
loses  control  thereof. 

Distinguished  in  Casey  v.  Cavaroc,  96  U.  S.  476,  477,  24  L.  783,  784, 
holding  collateral  securities  returned  to  pledgor  for  custody  and 
disposal,  not  valid  pledge,  under  Louisiana  law;  Scherrer  v.  Ganeza, 
83  La.  Ann.  319,  holding  pledge  cannot  be  asserted  against  third 
parties,  where  article  has  always  remained  subject  to  pledgor's  dis- 
posaL 

Bankruptcy. —  Exchange  of  collateral  securities  pledged  by  debtor, 
for  other  securities  furnished  by  him,  is  not  a  fraud  on  banlsruptcy 
act  although  made  within  four  months  prior  to  debtor's  bankruptcy, 
p.  370. 

Followed  In  Sawyer  v.  Turpin,  91  U.  S.  121,  23  L.  237,  upholding 
exchange  of  chattel  mortgage  for  bill  of  sale  of  same  goods;  Casey 
V.  La  8oci6t6  de  Credit  Mobllier,  2  Woods,  87,  F.  C.  2,496,  upholding 
substitution  of  pledged  securities.  Cited  and  principle  applied  in 
In  re  Reynolds,  20  Fed.  Cas.  616,  upholding  assignment  to  Indemnify 
sureties;  Douglass  v.  Yogeler,  6  Fed.  57,  holding  exchange  of  se- 
curities not  violative  of  bankrupt  act;  Blydensteln  v.  New  York 
Security  Co.,  67  Fed.  480,  35  U.  S.  App.  175,  holding  release  of 
old  security  consideration  for  subjecting  new  to  same  lien;  Hutchin- 
son V.  Murchie,  74  Me.  191,  holding  exchange  of  securities  for  others 
[  equally  valuable,  no  preference;  Morey  v.  MilUken,  86  Me.  481,  30 

I  AtL  108»  holding  such  exchange  no  preference  under  Maine  insol- 

j  vency  law;  New  York  Security  Co.  v.  Lyman,  157  N.  Y.  564,  52  N.  B. 

I  509,  holding  surrender  of  equal  quantity  of  original  security,  con- 

sideration for  substitution  of  new;  Akers  v.  Rowan,  33  S.  C.  474, 
12  S.  E.  173,  10  L.  R.  A.  716,  and  n.,  holding  substitution  of  valid 
securities,  allowable  under  State  assignment  laws. 

Cited,  but  application  denied,  in  In  re  Jackson  Mfg.  Co.,  13  Fed. 
Gas.  261,  holding  mortgage  given  by  insolvent,  and  not  based  upon 
promise  to  give  specific  security,  invalid;  Butler  v.  Sprague,  66  N.  Y. 
896,  no  pertinent  application.  Distinguished  in  Upham  v.  New  York 
Loan  Co.,  76  N.  Y.  8,  holding  transaction  not  an  exchange  of  se- 
curities, but  a  settlement. 

Bankruptcy.— Creditor  may  pursue  insolvent  debtor  to  Judg- 
ment and  execution,  with  full  knowledge  of  the  insolvency,  not- 
'vHthstandlng  provisions  of  bankrupt  act,  provided  debtor  does 
not  aid  such  pursuit,  p.  373. 
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Followed  In  Watson  t.  Taylor,  21  WaU.  861,  22  H  577,  npboU 
Ing  jadgment  entered  on  confeBslon  thereof,  given  prior  to  Insol 
Toncy. 

Cited,  bnt  not  followed.  In  In  re  Richards,  96  Fed.  039,  holdlQ 
entiT  of  jodgment  by  confession  on  note  given  ten  months  pn 
vlouB,  not  anthorized  by  act  of  1808, 

Bankruptcy. —  To  constitute  (raudalent  preference  nnder  bank 
rupt  act,  there  must  be  guilty  colluBlon  between  debtor  and  cred 
itor,  p.  875. 

Followed  In  Watson  t.  Taylor,  21  Wall.  381,  22  L.  677,  holdlni 
no  collusion  In  entry  of  judgment  on  confession  given  prior  t< 
Insolvency.  Cited  and  principle  applied  In  Stewart  v.  Piatt.  10 
V.  S.  743,  25  Ij.  8l9,  holding  insolvent  debtor  not  prohibited  fron 
exchanging  property  prior  to  proceedings,  do  fraud  being  purposed 
Diclclnaon  v.  Adams,  4  Bawy.  2B8,  F.  C.  3,896,  holding  intentloi 
to  dispose  of  property  in  frand  of  act,  and  knowledge  thereof  b< 
purchaser,  must  co-cxlst;  Alderdice  ▼.  State  Bank,  1  Hughes,  Bfi 
F.  C.  1&4,  holding  special  facts  of  case  sufficient  to  apprise  cred 
Itor  of  debtor's  fraudulent  design;  Harmanson  v.  Bain,  1  Hughes 
203,  W.  0.  S,072,  upholding  transfer  of  notes  In  absence  of  inteii 
to  prefer;  Llndsey  v.  Lambert  Building  Assn.,  4  Fed.  62,  holdiu) 
parties  innocent  of  collusion;  Tyler  v.  Brock,  68  N.  Y.  423,  holding 
debtor  must  Intend  to  prefer  creditor  and  latter  roost  ttave  reasoi 
to  believe  debtor  insolvent;  Stewart  v.  Hopkins,  30  Oblo  St  631 
holding  assignee  mnst  establish  collusion  to  recover  money  pali 
creditor  by  Insolvent 

Bankruptcy. —  Valid  Judgment  may  be  entered  after  debtor"! 
Insolvency  appears,  on  confession  of  Judgment  given  creditor  to 
full  value,  prior  to  Insolvency,  p.  377. 

Followed  in  Watson  v.  Taylor,  21  Wail.  381,  22  L.  677,  npboldinj 
Judgment  bo  entered;  Field  v.  Baker,  12  Blatchf.  442,  F.  G.  4,762 
holding  condition  of  debtor  and  knowledge  of  creditor  thereof,  a 
time  of  giving  contesslou,  is  test  of  Its  validity;  Blabon  v.  Hnnt 
3  Fed.  Gas.  404,  upholding  ezecutioD  on  such  Judgment;  UcCor 
mlck  V.  Buckner.  15  Fed.  Cas.  1306.  Cited  and  principle  appUe« 
In  Matthews  v.  Westpfaal,  1  McCrary,  460,  48  Fed.  667,  upholdio] 
chattel  morigage  given  over  four  months  before  filing  petition,  bo 
recorded  within  that  period;  Sherman  v.  Traders'  Bank,  9  Bisa 
219,  220,  F.  C.  12,770,  holding  making  avail  of  security  on  know! 
edge  of  insolvency  not  Invalid  where  same  was  obtained  in  g<K>< 
faith;  Curry  v.  McCauley,  11  Fed.  368,  upholdli^  mortgage  givei 
over  two  months  before  filing  petition,  but  recorded  within  salt 
period;  Curry  v-  McCauley,  20  Fed.  684,  affirming  last  citation;  Ii 
re  Baxter,  25  Fed.  703,  holding  draft  on  account  of  produce  o: 
drawer,  consigned  to  acceptor,  created  lien  thereon,  notwithstand 
log  prior  nnknown  insolvency  of  drawer;  Field  ▼.  Qeohegaa,  121 
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HL  T1«  16  N.  B.  915,  holding  Hen  of  execution  Issned  on  like  Judg- 
ment prior  to  that  of  assignee;  State  v.  Taylor,  3  Mo.  App.  355, 
holding  subsequent  bankruptcy  proceedings  do  not  affect  execu- 
tion hen  on  debtor's  property;  Loan  Co.  v.  McPherson,  26  S.  C.  437, 
2  S.  £.  271,  holding  mortgage  given  but  not  recorded  ninety  days 
before  bankruptcy,  valid  by  State  insolvency  law;  McCaul  T. 
Thayer,  70  Wis.  146,  35  N.  W.  356,  see  also  dissenting  opinion,  p. 
150,  holding  execution  levy  on  like  Judgment  valid  under  State 
insolvency  law. 

Distinguished  in  In  re  Herpich,  7  Biss.  389,  391,  392,  F.  0.  6,418, 
where  warrant  of  attorney  to  confess  Judgment  was  given  for 
pre-existing  debt,  doubting  doctrine  of  principal  case;  In  re  Tifft, 
23  Fed.  Cas.  1215,  holding  debtor's  property  cannot  be  attached 
after  commencement  of  proceedings;  Balfour  v.  Wheeler,  15  Fed. 
233,  where  parties  to  confession  note  were  in  collusion  to  procure 
preference,  affirmed  in  22  Blatchf.  4,  18  Fed.  894,  897,  same  case 
in  Circuit  Court;  In  re  Moyer,  93  Fed.  189,  holding  entry  of  such 
Judgment  a  preference  under  act  of  1898. 

Bankruptcy. —  Where  creditor  has  obtained  valid  execution  lien 
on  debtor's  goods,  transfer  to  creditor  by  debtor,  of  securities  equal 
in  value  to  amount  of  Judgment,  and  release  thereupon  of  said 
execution  by  creditor,  is  not  an  invalid  transaction  under  bank- 
ruptcy act,  p.  378. 

Cited  and  principle  applied  in  Casey  v.  La  Socifitd  de  Credit 
Mobilier,  2  Woods,  83,  F.  C.  2,496,  holding  transfer  of  assets  of 
embarrassed  bank  to  secure  loan,  valid,  though  creditor  knew 
bank's  condition;  Armstrong  v.  Chemical  Bank,  41  Fed.  239,  6  L. 
R.  A.  229,  and  n.,  holding  mere  giving  security  on  creation  of  debt 
not  preference  if  free  from  fraud  in  fact;  Stewart  v.  Hopkins,  30 
Ohio  St.  532,  holding  payment  of  secured  debt  by  insolvent  not 
preference;  In  re  Cobb,  96  Fed.  826,  upholding  loan  to  bankrupt 
banker  in  good  faith,  though  large  collateral  given. 

Miscellaneous. —  Harmonson  v.  Bain,  1  Hughes,  201,  F.  0.  6,072. 
Miscited  in  Pauley  v.  Cauthom,  101  Ind.  93. 

21  WalL  378-387,  22  L.  576,  WATSON  v.  TAYLOR. 

Bankruptcy. —  Judgment  may  be  entered  and  executed  after 
debtor's  insolvency,  on  note  containing  confession  of  Judgment, 
givei  prior  thereto,  and  without  creditor's  knowledge  thereof, 
p.  381. 

Followed  in  Blabon  v.  Hunt,  8  Fed.  Cas.  494,  holding  execution 
on  such  Judgment  valid;  Currey  v.  McCauley,  20  Fed.  584,  uphold- 
ing acquisition  of  lien  by  recordation  of  mortgage  within  four- 
iuonth  period. 

Distinguished  in  In  re  Herpich,  7  Biss.  389,  391,  392,  F.  C.  6,418, 
where  warrant  of  attorney  to  confess  Judgment  was  given  for  pre- 
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ezlstlDK  debt,  doubting  principal  cane;  Balfour  t.  Wheeler,  15  Fe 
233,  where  conresslon  note  was  given  bj  collusion;  S.  C.  IS  Fed.SE 
affirming  15  I'ed.  233,  In  Circuit  Conrt. 

TblB  case  is  also  cited  as  autborlty  for  tbe  following  proposltlo: 
enunciated  in  the  preceding  case:  Sawyer  t.  Tnrpln,  91  U.  S.  11 
23  !•■  237,  substitution  of  equally  valuable  securities  Is  not  preft 
ence;  JeweU  v.  Knlgbt,  123  U.  S.  433,  31  L.  103,  S  S.  Ct  194,  que 
tion  of  fraudulent  preference  involves  question  of  fact  and  cann 
be  referred  to  Supreme  Court  on  division  of  opinion;  In  re  Jac 
SOD  Mfg.  Co.,  13  Fed.  Cas.  261,  excbange  of  values  may  be  mai 
though  one  party  be  Insolvent;  Harmanson  v.  Bain,  I  Hughes,  2C 
F.  C.  6,072,  as  authority  tor  holding  bill  In  equity  proper  procee 
log  to  set  aside  fraudulent  transfer. 


21  WalL  387-389,  22  L.  622,  BROWN  v.  BltACKETT. 

Fabllc  lauds.—  Federal  courts.  In  acting  upon  Mexican  grants, 
California,  under  act  of  1851,  were  concerned  only  with  valldi 
of  sucb  grants  as  tbey  came  from  Mexican  government,  and  n 
with  derivative  titles  from  grantees,  p.  388. 

Cited  In  McAIIcken  v.  United  States,  97  U.  S.  208.  21  L.  MS,  hoi 
Ing  court  will  not  make  decree  la  favor  of  grantee's  legal  repr 
sentatlves  "  for  benefit  of  whom  It  may  concern." 

Pttblle  lands. —  Confirmation  of  Mexican  grant,  in  California,  o 
talned  under  act  of  1851,  is  limited  by  extent  of  claim  made.  ; 


Cited  in  Bouldln  v.  Phelps,  12  Sawy.  315,  30  Fed.  562,  boldli 
claimant,  under  grant  of  Imperfect  title,  cannot  maintain  ejec 
ment  against  claimant  under  same  grant,  who  has  had  conflnni 
tlos  thereof. 


21  WaU.  889-398.  22  L.  619,  ATLEE  v.  PAGKETT  CO. 

WbarvM States  may,  eltber  directly  or  by  delegated  powei 

In  municipalities,  regtilate  location,  erection  and  use  of  wharve 
p.  393. 

Followed  in  Prosser  v.  Northern  Pac  R.  R.,  152  U.  S.  64,  38  : 
356,  14  S.  Ct.  530,  upholding  regulation  of  harbor  lines  by  barb 
commissioners. 

Wharres  and  piers,  extending  Into  navigable  water,  are  altoi 
able  as  essential  aids  to  navigation,  p.  393. 

Cited  in  Shively  v.  Bowlby,  152  U.  S.  41,  38  L.  346,  14  S.  C 
563,  holding  title  and  rights  of  riparian  proprietors  in  soil  belo 
high-water  mart  of  navigable  waters,  governable  by  local  laws,  wa 
Ject  to  United  States'  rights;  Rutz  v.  St  Louis,  2  McCrary,  316. 
Fed.  440,  holding  State  authority  no  excuse  for  obstructing  na 
Igable  river;  Uutz  v.  St  Louis,  3  McCrary,  205,  10  Fed.  341,  holdli 
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that  city  was  not  liable  to  undamaged  riparian  owners,  for 
erection  of  dyke,  extending  into  channel;  State  v.  Illinois  Cent  R. 
R.,  33  Fed.  755,  holding  city  may  delegate  charter  right  to  erect 
breakwater;  Scranton  v.  Wheeler,  57  Fed.  813,  16  U.  S.  App.  152. 
holding  goTemment  may  erect  pier  on  submerged  land  without  com- 
pensating riparian  owner;  People  y.  Illinois  Central  R.  R.,  91  Fed. 
958,  holding  riparian  owner  has  right  to  wharf  out  to  navlgrable 
channel;  County  Commrs.  v.  County  Commrs.,  50  Md.  262,  holding, 
in  absence  of  congressional  restriction,  State  may  authorize  bridges 
over  nayigable  streams;  Morrill  y.  St  Anthony  Falls  Co.,  26  Minn. 
22«i,  37  Am.  Rep.  401,  2  N.  W.  845,  holding  riparian  owner  may  use 
water  passing  bis  land,  nayigation  not  being  impeded  thereby; 
Concord  Co.  y.  Robertson,  66  N.  H.  18,  25  AtL  726,  18  L.  R.  A. 
689,  holding  wharf  should  extend  to  navigable  depth  in  dry  season; 
Diedrich  y.  Northwestern  Ry.,  42  Wis.  265,  267,  24  Am.  Rep.  408, 
410,  holding  riparian  owner  may  extend  wharf  to  line  of  nayigabil- 
Ity;  dissenting  opinion  in  Bisenbach  y.  Hatfield,  2  Wash.  282,  26 
Pac.  553,  12  L.  R.  A.  651,  and  n.,  majority  denying  right  to  extend 
wharf  below  high-water  mark.  Cited  generally  In  Chlsolm  y. 
Calnes,  67  Fed.  292.    See  19  Am.  St  Rep.  232,  extended  note. 

Havigable  waters. —  Log  boom,  extending  into  channel  of  nay- 
igable  river,  erected  by  riparian  owner,  without  authority  of  law, 
is  an  unlawful  structure,  and  owner  is  liable  for  damage  to  barge 
colliding  therewith,  p.  395. 

Cited  and  applied  in  Ladd  y.  Foster,  12  Sawy.  558,  31  Fed.  834, 
and  The  Imperial,  13  Sawy.  644,  38  Fed.  618,  3  L.  R.  A.  237,  and  n., 
both  holding  cable  stretched  near  surface  and  into  channel,  un- 
lawful obstruction;  St.  Louis  y.  The  Knapp  Co.,  2  McCrary,  519, 
6  Fed.  224.  holding  private  individual  may  not  place  permanent  ob- 
8tniction  in  channel;  The  Assante  v.  Charleston  Bridge  Co.,  41  Fed. 
365,  holding  unlawful  structure  must  be  responsible  for  damages 
caused  to  yessels;  Grand  Trunk  Ry.  y.  Backus,  46  Fed.  214,  en- 
joining extension  of  dock  into  channel  where  unauthorized  by  war 
department;  Sullivan  y.  Spotswood,  82  Ala.  169,  2  So.  719,  holding 
lease  of  booming  facilities  does  not  imply  right  to  occupy  bed  of 
stream. 

Cited  as  to  jurisdiction  in  Panama  R.  R.  y.  Napier  Shipping  Co., 
166  U.  S.  285,  41  L.  1005,  17  S.  Ct.  574,  holding  admiralty  Jurisdic- 
tion extends  over  torts  committed  in  foreign  ports;  The  Schooner 
Maud  Webster,  8  Ben.  552,  F.  C.  9,302,  denying  admiralty  jurisdic- 
tion where  consummation  of  injury  is  on  land;  The  Arkansas,  5 
McCrary,  367,  368,  17  Fed.  386,  387,  holding  action  for  damage  to 
vessel  by  fixed  structure,  properly  brought  in  admiralty;  Simpson 
V.  The  Ceres,  22  Fed.  Cas.  173,  holding  every  tort  on  nayigable 
waters,  of  admiralty  cognizance;  Leonard  y.  Decker,  22  Fed.  743, 
and  Etheridge  ▼.  City  of  Philadelphia,  26  Fed.  43,  both  holding 
tort  maritime,  whereyer  injury  is  received  by   vessel  afloat,  al- 
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tbougb  cansed  by  fixed  stnictnre;  Tbe  F.  and  P.  M.  No.  2,  3S 
Fed.  S14,  upholding  Federal  Jurlsdictton  of  action  In  rem  agalnsi 
vessel  for  damaging  log  raft;  Boston  v.  Crowley,  38  Fed.  204,  A» 
Bante  v.  CharleBton  Bridge  Co.,  40  Fed.  7S7,  Htll  v.  Board  of  Free 
holders,  45  Fed.  2G1.  and  Oregon  Oty,  etc.,  Co.  v.  Colnmbla  Bridgt 
Co.,  58  Fed.  G51,  all  holding  admiralty  JnrlBdlctlon  of  injury  t( 
vessel  by  bridge;  The  Milwaukee  v.  The  Cards,  87  Fed.  TOfl,  8  L 
B.  A.  712,  denying  Jurisdiction  \t-here  vessel  Injured  bridge;  Green 
wood  T.  Westport,  63  Conn.  606,  GO  Fed.  57S.  sustnlnlng  actloi 
against  town  for  Injury  to  vessel  from  Its  drawbridge;  Tbe  Strabo 
90  Fed.  Ill,  exercising  admiralty  Jurisdiction  where  claimant  fel 
from  unsecured  ladder  on  ship,  to  dock.  Cited,  without  applica 
Uoo,  In  Benwick  v.  D.  &  N.  W.  B.  Co.,  40  Iowa.  670. 

Distinguished  in  Boom  Co.  v.  Patterson,  08  U.  S.  400,  2S  L.  2(ffl 
and  Stevens  Point  Co.  v.  Bellly.  46  Wis.  242,  244,  49  N.  W.  078,  S7S 
both  holding  riparian  owner  may  erect  boom  If  navigation  be  no 
impaired  thereby:  J-  S.  Eeator  Co.  v.  St  Crolz  Boom  Co.,  72  Wis 
03,  7  Am.  St  Bep.  857,  38  N.  W.  541,  holding  boom  may  be  au 
thorlzcd  by  State  laws. 

Colliston. —  At  common  law,  where  both  vessels  are  at  fault 
neither  can  recover  damages  for  collision,  p.  395. 

Cited  in  Belden  v.  Chase.  160  U.  S.  691,  87  L.  1224,  14  S.  CL  283 
In  action  at  law  for  damages  from  collision. 

ColUsion. —  In  admiralty,  where  both  parties  to  collision  havi 
been  In  fault  entire  damages  resulting  therefrom  mnst  t>e  equall; 
divided  between  them,  p.  385. 

Cited  and  followed  In  Tbe  Max  Morris,  187  U.  8.  9,  34  L.  587,  1 
8.  Ct  31,  affirming  8.  C,  24  Blatcbf.  147,  28  Fed.  885,  holding  con 
tributory  negligence  not  a  bar  to  partial  recovery  for  Injuries  b; 
marine  tort;  McCord  v.  The  Tiber,  6  BIss.  411,  P.  C.  8,715,  holdlnj 
common-law  doctrine  of  contributory  negligence  not  applicable  h 
admiralty;  Ladd  v.  Foster,  12  Sawy.  653,  31  Fed.  831,  holding  con 
tributory  negligence  cause  for  dividing  damages,  not  bar  to  relief 
Olsen  V.  Flavel,  13  Sawy.  235,  34  Fed.  479,  holding  damages  ap 
portlonable  In  case  of  contributory  negligence;  Tbe  Imperial,  i; 
Sawy.  G45,  38  Fed.  618,  3  L.  R.  A.  237,  and  n.,  holding  vessel  lUbl 
for  half  damages  for  negligently  colliding  with  unlawful  obstruc 
tion;  The  City  of  Carilsle,  14  Sawy.  187,  39  Fed.  813,  5  L.  R.  A.  6{ 
holding  damages  appordonable  In  case  of  contributory  uegUgence 
The  Modoc,  26  Fed.  720.  where  negligence  of  pilot  contribnted  t 
collision  with  unlawful  obstruction;  SulUvan  v.  Lake  Superior  Ele 
vator  Co.,  56  Fed.  736,  dividing  damages  where  Injured  vessel  wk 
negligent  See  note  in  46  Am.  Dec.  53,  on  division  of  damages,  ani 
1  Am.  8t  Rep.  814,  note,  on  sbl]>owner's  duty  to  seamen. 

Cited,  but  application  denied,  in  Grand  Trunk  Ry.  t.  OritBn,  2. 
red.  735,  there  being  no  contributor?  negligence. 
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Pilots. —  Personal  and  minute  knowledge  of  topography  of  river 
Is  required  of  river  pilots,  p.  397. 

Cited  and  applied  in  The  Steamship  Oregon,  14  Sawj.  449,  46 
Fed.  67,  holding  mistake  in  recognizing  lights,  inexcusable  neg- 
ligence; The  Tom  Lysle,  48  Fed.  692,  694,  holding  pilot  liable  for 
damage  caused  by  dei)arture  from  channeL 

21  WalL  39^-429,  22  L.  620,  MICHAELS  v.  POST. 

Appeal  and  error. —  Defects  in  proceedings  appealed  from  should 
be  specifically  pointed  out,  and  when  consisting  of  matters  of  fact, 
evidence  supporting  assignment  should  be  distinctly  referred  to, 
p.  425. 

Judgments. —  Decree  of  District  Court,  in  bankruptcy  proceed- 
ing, is  conclusive  of  facts  decreed,  unless  questioned  in  court  where 
entered,  or  by  direct  proceeding  in  another  court  of  competent  juris- 
diction, p.  426. 

Cited  and  principle  applied  in  Sloan  v.  Lewis,  22  Wall.  157,  22 
L.  833,  holding  finding  of  debt  due,  conclusive  in  collateral  action; 
Chapman  v.  Brewer,  114  U.  S.  169,  29  L.  87,  5  S.  Ct  804,  holding 
bankruptcy  decree  unimpeachable  collaterally;  Kent  y.  Lake  Su- 
perior Canal  Co.,  144  U.  S.  88,  36  L.  357,  12  S.  Ct  654,  holding  rem- 
edy for  error  in  foreclosure  decree  must  be  sought  in  court  ren- 
dering same;  Evers  v.  Watson,  156  U.  S.  532,  39  L.  622,  16  S.  Ct. 
432,  holding  findings  of  District  Court,  on  decree  of  sale,  not  re- 
viewable collaterally;  In  re  Lennon,  166  U.  S.  653,  41  L.  1112,  17 
S.  Ct  660,  holding  jurisdictional  averments  of  record  cannot  be 
attacked  on  habeas  corpus;  Wald  v.  Wehl,  18  Blatchf.  601,  6  Fed. 
169,  holding  Bankruptcy  Court's  findings  conclusive  in  collateral 
proceedings;  Be  Ives,  6  Dill.  148,  F.  C.  7,115,  holding  adjudication 
of  bankruptcy,  conclusive  as  to  jurisdiction  of  Bankruptcy  Court 
where  record  shows  jurisdiction  on  face  thereof;  Reinach  v.  At- 
lantic Co.,  68  Fed.  43,  holding  determination  of  quasi-Jurisdictional 
facts,  binding  collaterally;  Arnold  v.  Kahn,  67  Cal.  473,  8  Pac.  36, 
holding  adjudication  of  insolvency,  under  State  law,  decree  in  rem 
regarding  debtor's  status;  Riego  v.  Foster,  125  Cal.  181,  57  Pac.  897, 
holding  insolvency  proceedings,  regular  on  face,  cannot  be  col- 
laterally attacked  on  ground  that  petitioner's  signers  were  not 
creditors;  Sawyer  v.  Rector,  6  Dak.  127,  37  N.  W.  747,  holding  bank- 
ruptcy discharge  cannot  be  attacked  collaterally  by  one  willfully 
ondtted  from  list  of  creditors;  Mount  v.  Manhattan  Co.,  41  N.  J. 
Eq.  214,  3  AtL  728,  holding  adjudication  of  bankruptcy  conclusive 
collateraUy;  Williams  v.  Scott,  122  N.  C.  649,  29  S.  E.  878,  hold- 
ing bankruptcy  decree  binding  on  State  courts;  Noble  v.  Union 
River  Logging  B.  R..  147  U.  S.  174,  37  L.  126,  13  S.  Ct  273,  hold- 
ing decision  of  secretary  of  interior,  as  to  railroad  right  of  way,  con- 
clusive on  his  successor;  Re  McKibben,  16  Fed.  Cas.  212,  arguendo. 
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Bankruptcy. —  District  Conrt  baa  Juriadlctlon  of  ail  acts,  mat) 
and  tbiDss  to  l>e  done  under  and  In  virtue  of  bankruptcy,  n 
flual  distribution  and  settlement  of  estate,  and  close  of  proc< 
IngB,  p.  425. 

Judgment*. —  Bankruptcy  decrees  of  District  Courts,  being  i 
dered  In  pursuance  of  power  conferred  by  Congress,  are  entitled 
Supreme  Court,  to  same  force  and  effect  as  decrees  of  any 
mestlc  trlbnoal.  so  long  as  unreversed,  p.  426. 

Jodfinenti,  procnred  through  fraud  of  either  party,  may  be 
laterally  impeached  by  third  parties  defrauded  tbereby,  p.  42T. 

Cited  and  relied  upon  In  M'Dermott  v.  Copelaod,  9  Fed.  Ci37,  b 
Ing  decree  of  State  court  cannot  be  revised  In  collateral  proceed 
In  Federal  court;  Hancock  Inspirator  Co.  v.  Jenks,  21  Fed.  t 
holding  recital  in  patent,  of  oatb  made,  conclusive  In  suit  aga! 
Infringer;  Pullman's  Car  Co.  v.  Washburn,  66  Fed.  797,  hold 
judgment  erroneous  as  between  parties,  cannot  be  attacked 
InteraUy;  Kansas  City  B.  B.  v.  Morgan,  76  Fed.  436,  47  U.  8.  J 
1,  bolding  infant  cannot  collaterally  attack  judgment  obtained 
him  by  next  friend;  Smith  v.  Hall,  69  Conn.  66S,  38  AtL  392,  b< 
Ing  decree  of  divorce  cannot  t>e  collaterally  attacked  by  defend 
in  breach  of  promise  suit  See  11  Am.  Dec.  222,  64  Am.  Dec.  ; 
72  Am.  Dec.  610,  79  Am.  Dec.  762,  and  83  Am.  Dec.  Et34,  notes, 
collateral  attack. 

Bankruptcy. — Judgment  may  be  Impeached  for  purpose  of  sb 
ing  Its  procurement  for  purpose  of  avoiding  operation  of  banki 
act,  p.  427. 

Cited  In  Gay  t.  Brierlleld  Coal  Co.,  &i  Ala.  32T.  11  So.  362. 
I>.  R.  A.  674,  upholding  State  Jurisdiction  over  suit  by  defrau 
creditors  against  defendant  in  Federal  action. 

Bankruptcy. —  In  order  to  render  payment  Illegal,  under  act 
must  have  been  made  wltbln  four  months  before  Qllng  of  petlti 
by  one  Insolvent,  or  in  contemplation  of  Insolvency,  with  view 
give  preference,  and  to  person  having  reasonable  cause  to  bell 
maker  Insolvent  and  tbat  payment  was  In  fraud  of  act,  p.  429. 

Bankruptcy. —  Creditor,  induced  by  fraudnlent  representaU 
of  another  creditor.  Intending  to  secure  preference,  to  release 
debt,  may  disregard  release  and  petition  that  debtor  be  decla 
bankrapt,  p.  429. 

bllecellaneous.—  Harmaneon  v.  Bain,  1  Hughes,  201,  F.  O.  S,( 

21  WalL  430-140.  22  L.  673.  DILLON  T.  BARNABD. 

Equity. —  Demurrer  to  bill  In  equity  does  not  admit  accuraej 
alleged  construction  of  Instrnment  set  forth  therein,  p.  437. 

The  following  citing  cases  cite  tbe  principal  case  as  anthoi 
tor  holding  following  allegations  not  admitted  by  demurrer:    Qo 
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T.  ETanrrille,  etc.,  R.  R.,  91  V.  B.  636,  23  L.  420,  mere  arennente  of 
legal  codcIusIoob;  United  States  t.  Ames,  99  U.  S.  49,  25  L.  301, 
aUegations  as  to  llatilllt;  on  bon<^;  Eltcbcock  t.  Bucbonan,  105  U. 
S.  418,  26  L.  1070,  aUegatlon  as  to  effect  of  bill  oF  escbange  set  out 
In  pleading;  Fennie  T.  Bels,  132  XJ.  6.  470,  33  L.  420,  10  8.  CL  151, 
tbat  statute  Imposes  certain  obUsatloUB;  Fogg  t.  Blair,  130  U.  S. 
127,  3B  L.  107,  11  8.  Ct.  478,  aUegations  tbat  transaction  was  a 
frand,  wltbont  stating  nltlmate  facts  upon  wblcb  based;  Inter- 
state Land  Co.  t.  Maxwell  Land  Co.,  139  U.  S.  [>T8,  35  L.  282,  11 
8.  Ct.  650,  allegations  construing  Instrument  set  forth  In  bill;  Taylor 
T.  Holnaes,  14  Fed.  500,  correctness  of  ascription  of  purpose  to  par- 
ties, wben  not  Jnatlfled  by  facts  alleged;  Ctitcago,  etc.,  Ry.  v.  New 
York,  etc.,  R.  B.,  24  Fed.  610,  general  avermeDt  of  diversion  of 
trafflc,  none  of  tbe  circumstances  being  sbown;  Disbong  r.  Flnk- 
blner,  48  Fed.  17,  that  complainant  has  clear  title;  Fuller  t.  Mon- 
tague, 60  Fed.  215,  16  U.  8.  App.  301,  tbat  complainant  baa  not 
been  sullty  of  laches;  Lumley  v,  Wabasb  By.,  71  Fed,  27,  28,  gen- 
eral allegation  of  fraud,  facts  not  being  set  forth;  Woodruff  t.  New 
Tork,  etc.,  R.  R.,  59  Conn.  90,  20  AtL  21,  averment  of  pnrpoit  of 
resolatlons;  Bonnell  t.  Grlswold,  68  K.  X.  20S.  averments  as  to 
meaning  of  contract;  Ballroad  t.  Wilson,  31  Ohio  St  568,  allega- 
tion of  duty  to  fence  track:  O'Hara  t.  Parker,  27  Or.  166,  89  Fac 
1006,  aUegatlon  that  officer  executing  deed  was  not  quaUfled  by 
law;  Alexander  v.  School  District,  G2  Vt  277,  19  Atl.  996,  allegation 
tbat  party  waa  not  legally  qualified  to  serve  writ:  Newberry  Land 
Co.  T.  Newberry,  95  Ya.  123,  27  S.  E.  901,  averment  tbst  contract 
Innred  by  operation  of  law  to  plaintiff's  beneSt  Cited  and  prin- 
ciple applied  also  in  QUchrist  t.  Helena,  etc.,  Co.,  47  Fed.  606, 
boldlUK  answer,  containing  mere  allegations  of  law,  should  be 
stricken  out;  United  States  t.  Floumoy  Stock  Co.,  71  Fed.  578, 
holding  averments  of  facts  Judtctally  noted,  not  properly  pleaded 
so  ma  to  preclude  court  from  relying  upon  Its  Judicial  knowledge; 
Patrick  T.  Colorado  Rmcldng  Co.,  20  Colo.  275,  38  Pac.  238,  holding 
special  matters,  set  forth  in  writing,  control  general  aUegatloDB 
of  complaint;  Oordan  y.  National  Shoe  Co.,  74  N.  Y.  472,  holding 
party  not  estopped  by  not  taking  Issue  upon  matter  of  law  averred 
in  adversarr's  pleadlogii;  State  v.  County  Court,  33  W.  Ya.  693,  11 
S.  B.  74,  holding  motion  to  quash  mandamus,  equivalent  to  demnr- 
rM-  thereto;  Lockbead  t.  Berkeley  Springs  Co.,  40  W.  Ya.  659.  21 
8.  B.  1033,  holding  court,  In  passing  npon  demnrrer,  not  bound  to 
accept  as  tme,  allegation  as  to  effect  of  writing  set  out  In  bill. 
Cited  generally  in  United  States  v.  Trans-Mlssoari  Freight  Assn., 
58  Ped.  78,  19  V.  8.  App.  86,  24  L.  R.  A.  87. 

Ll«na. — To  create  contractor's  Hen  for  future  services,  on  specific 
tonda  of  employer,  there  must  be  not  only  express  promise,  but 
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■ome  act  of  appropriation  on  employer's  part,  depriving  bImM 
of  control  of  such  funds  and  conferring  upon  contractor  rlglit 
have  same  applied,  wltbout  employer's  consent,  to  bis  payment  < 
completion  of  services,  p.  43S. 

Liens. —  Under  railroad  mortgage,  contalolOR  covenant  tliat  tra 
tees'  assent  should  be  necessary  to  alt  company's  contracts,  befo 
same  should  be  a  charge  on  any  sums  received  from  bond  sslc 
contractor  haying  completed  work  under  contract  so  assented  1 
acquires  no  lien  for  payment  tberefor,  upon  funds  received  fro 
bond  sales,  p.  440, 

Cited  and  relied  upon  In  Harris  v.  Tonngstown  Bridge  Co.,  I 
Vea.  328,  62  TJ,  S.  App.  123,  holding  after-acquired  property  dan. 
In  mortgage  attaches,  subject  to  all  known  Hens  against  mortgago 
General  Electric  Co.  v.  Transit  Equipment  Co.,  6T  N.  J.  Eq.  47 
476,  42  AtL  106,  lOT,  holding  mortgage  of  after-acquired  proper 
does  not  Include  chattels  delivered  to  mortgagor  under  condition 
contract  of  sale;  Porter  v.  Pittsburgh  Steel  Co.,  122  U.  S.  2S3.  ; 
L.  1211,  7  S.  Ct  120S,  holding  rails  affixed  to  railroad,  covered  I 
prior  mortgafre.  subject  to  lien  thereunder  for  mortgagees,  as  again 
vendor;  Toledo  K.  R.  v.  Hamilton,  134  TJ.  S.  300,  33  L..  907,  10 
Ct  548,  holding  priority  of  Hen  of  prior  mortgage  cannot  be  dl 
placed  by  snbsenuent  contract;  Phcenfx  Iron  Co.  T.  New  York  8 
curlty  Co.,  83  Fed.  759,  54  U.  8.  App.  414,  and  Morgan  v.  Donova 
S8  Ala.  263,  as  to  what  property  panses  by  railroad's  mortgag 
IiBwronce  v.  Phy,  27  Or.  614,  41  Pac.  673,  as  to  harvester's  lieu  u 
der  crop  lease. 

21  WalL  441-453,  22  L.  823.  TRIST  v.  CHILD. 

Liens.—  An  order  to  pay  a  debt  out  of  particular  fund,  belongli 
to  debtor,  gives  creditor  a  specific  equitable  lien  upon  fund,  ai 
binds  It  In  hands  of  drawee,  p.  447. 

Cited  and  applied  In  Fengh  v.  I'orter,  112  D.  8.  742,  23  L.  8t! 
5  S.  Ct.  364,  holding  assignment  of  Interest  In  claim  to  be  ests 
Usbed  against  foreign  government,  works  appropriation  thereof  pi 
tanto;  Dowell  v.  Cardwell,  4  Sawy.  227,  230,  F.  C.  4,039.  holdli 
asstgiiment  of  government  claim  for  collection,  absolute  as  to  agent 
percentage  for  commission;  Carroll  v.  Kelly,  111  Ala.  Gr>5,  20  S 
468,  holding  contrai^t  to  pay  out  of  certain  legacy,  creates  li« 
thereon;  Central  Bank  v.  Spratlen,  7  Colo.  App.  434,  43  Pac.  104 
holding  order  to  pay  from  particular  fund,  an  asHlgnment  therei 
pro  tanto;  Fairbanks  v.  Sargent.  117  N.  Y.  330,  22  N.  E.  1040, 
L.  R.  A.  477,  holding  contract  to  pay  attorney  one-third  of  sui 
collected,  an  equitable  assignment;  Baillie  v.  Stephenson,  IKS  Wl 
602,  70  N.  W.  661.  holding  agreement  to  discontinue  foreclosure.  I 
consideration  of  application  of  certain  rents  to  debt,  valid  aaslgi 
meat  thereof. 
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Anleiun«nt. —  Part  of  partlcaUr  tund,  beloncliiK  to  debtor,  mar 
be  ABslgDed  to  creditor  b;  order,  aod  payee  may  enforce  payment 
of  sncb  part  agaiost  drawee,  p.  447. 

Cited  and  applied  la  Tbe  Elmbank,  72  Fed.  615.  holding  order  to 
pay  third  party  portion  of  amount  to  be  realized  for  ealvage,  en- 
forceable In  admiralty;  BscliaDKe  Bank  t.  McLoon,  73  Me.  509.  40 
Am.  Rep.  303,  holding  assignment  of  part  only  of  entire  demand 
Talid.  although  against  consent  of  drawee;  James  v.  Newton,  142 
Mass.  377,  56  Am.  Bep.  689,  8  N.  E.  127,  holding  aaslgninent,  with- 
out debtor's  consent,  of  part  of  debt  due,  enforceable  in  equity: 
lAnlgan  v.  Bradley,  etc.,  Co..  SO  N.  J.  Eq.  206,  24  Aa  506.  holding 
valid  equitable  oral  assignment  may  be  made  of  portion  of  con- 
tract price  of  building  to  be  erected.  See  57  Am.  Dec.  441,  and  2 
Am.  St.  Rep.  473.  notes,  on  assignment  of  part  of  demand. 

DlstlDKalshed  in  Fourth  Street  Bank  -r.  Yardley,  165  U.  S.  644, 
41  L.  861,  17  S.  Ct  440.  holding  check  not  equitable  assignment 
pro  tasto  of  maker's  funds  in  bank. 

ZJena. —  Mere  agreement  to  pay  creditor  oat  of  particular  fund.  Is 
Insufficient  to  create  a  lien  thereon,  p.  447. 

Cited  and  principle  applied  in  Porter  ▼.  White,  127  U.  S.  246,  82 
L.  lltJ,  S  S.  Ct  1223,  holding  verbal  agreement  InsutHcleDt  to  create 
lien  on  award;  Ex  parte  Tremont  Nail  Co.,  24  Fed.  Cas.  184,  hold- 
ing promise  to  pay  from  particular  fund,  when  received,  payor 
being  nnnotlfled,  creates  no  lien;  Silent  Friend  MIn.  Co.  t.  Abbot. 
7  Colo.  App.  77,  42  Pac.  31Q,  holding  equitable  aasignment  not 
created  by  agreement  to  par  out  of  particular  fund;  Story  y.  Hull, 
143  lU.  511,  32  K.  B.  267,  S.  C,  note,  36  Am.  St.  Rep.  414.  holding 
agreement  for  reasonable  comi^eniiatloQ,  gives  attorney  no  lien  on 
proceeds  of  litigation;  Poss  v.  Gobler,  105  Iowa,  732,  75  N.  W.  517, 
holding  letter  directing  attorney  to  pay  himaelf  from  funds  In  his 
hands,  not  an  equitable  asalgiiment;  Williams  v.  Ingersoll,  89  N. 
T,  518,  holding  agreement  to  pay  attorney  from  sum  recovered,  gives 
blm  no  equitable  lien  thereon;  Thomas  v.  New  York,  etc.,  Ry.  Ca, 
130  N.  T.  179,  34  N.  E.  881,  holding  agreement  to  pay  debt  from 
designated  fund,  does  not  give  eqnltable  lien  thereon;  Bank  of  New 
Hanover  v.  Williams,  79  N.  C.  137,  dlstlngulablng  agreement  to  pay 
from  particular  fund,  from  equitable  assignment  thereof;  Qelata' 
Appeal,  104  Pa.  St  355,  holding  partial  assignment  of  claim  against 
city,  not  binding  thereon;  RIcka  v.  Roanoke  Brick  Co.,  94  Va.  746, 
27  8.  B.  598,  holding  promise  to  pay  out  of  fund  to  be  received,  not 
an  eqnltable  assignment;  Hossaek  v.  Graham,  20  Wash.  102,  55 
Pac.  38,  holding  mortgage  agreement  to  aet  apart  fund  for  pay- 
ment thereof,  creates  no  equitable  Hen;  DIrlmple  v.  State  Bank. 
91  Wis.  606.  re  N.  W.  603,  holding  acceptance  of  order  by  which 
acceptor  agrees  to  pay  on  receipt  of  moneys,  not  an  assignment  by 
acceptor. 


2]  Wall.  441-453  Notes  on  U.  S.  Eeports.  452 

AcUoiis. —  Remedy  for  breach  of  mere  personal  agreement  to 
pay  out  of  partlcniar  fnnd  belonging  to  debtor,  <s  at  law,  p.  44T. 

Cited  and  applied  In  Story  v.  Hull,  143  111.  012,  32  N.  B.  26T.  S. 
C,  note,  3G  Am.  St.  Rep.  415,  holding  attorney's  remedy  for  breach 
of  promise  of  reasonable  compensation,  at  law. 

United  States. —  Personal  agreement  to  pay  attorney  proportion 
of  amount  to  be  secured  by  kim  on  claim  against  United  States.  Is 
Told,  nnder  act  of  February  26,  1853,  p.  448. 

Followed  in  Manning  t.  Lelghton,  65  Vt  93,  26  AtL  260,  24  L.  B. 
A.  690,  and  n.,  holding  lien  cannot  be  secured  by  such  agreement. 
Cited,  arguendo,  In  I^ngan  v.  Blnfleld,  49  Neb.  859,  69  N.  W.  124, 
holding,  under  State  statute,  assignee  of  lease  of  school  lands  ob- 
talna  no  rights  as  against  State,  until  recording  of  assignment. 

Dtstlnguished  In  MlUlben  t.  Borrow,  65  Fed.  891,  holding  act 
not  applicable  to  assignment  of  contingent  sugar  bounties;  Burdon 
Sugar  Co.  v.  Ferris  Sugar  Co.,  78  Fed.  4IS.  419,  420,  holding  equtt&ble 
Hen  tn  favor  of  lessor  of  sugar-bouae,  on  future  bounties,  paid  letH 
see,  may  be  created  by  stipulation  in  lease;  WasseU  t.  Armstrons, 
35  Ark.  262,  266,  holding  agreement  to  prosecute  claim  on  con- 
tingency, and  at  own  expense,  not  withfu  act;  Wallace  v.  Donglass, 
103  N.  C.  26,  9  S.  B.  454,  holding  assignment  of  deputy  marshal's 
claim  against  marshal,  not  within  act. 

Cktntracts  against  public  poU(^y,  or  morality,  or  contrary  to  stat- 
ute, as  to  consideration  or  thing  to  be  done,  are  unenforceable,  p.  448. 

The  following  cases  cite  the  principal  case  as  authority  for  hold- 
ing the  contracts  specified,  Invalid:  Oscanyan  v.  Arms  Co.,  103  U.  S. 
275,  26  L.  545.  affirming  S.  C.  15  Blatchf.  84,  85,  P.  C.  10,600.  con- 
tract to  Influence  foreign  government  to  purchase  anna  from  de- 
fendant; GIbbs  V.  Baltimore  Gas  Co.,  130  U.  fi.  410,  32  L.  9^.  9  S. 
CL  S58,  agreement  between  companies  to  maintain  certain  gas  rate; 
McMuIlen  V.  Hoffman,  174  U.  S.  655,  19  S.  Ct  845,  aflJrming  S.  C, 
69  Fed.  616,  agreement  between  prospective  bidders  for  public  con- 
tract to  combine  Interests;  Kohn  v.  Melcher,  43  Fed.  644,  10  L.  R.  A. 
441,  denying  recovery  for  price  of  liquor  sold  druggist  In  Iowa  for 
retail  sale  as  beverage;  Grler  v.  Baynes,  46  Fed.  624.  holding  In- 
ventor cannot,  by  agreement  with  licensee,  cut  off  rights  of  assignee 
of  portion  of  royalty;  People  v.  Chicago  Gas  Co..  130  111.  295.  17 
Am.  St.  Rep.  334,  22  N.  B.  803,  S  L.  R.  A.  606,  and  n.,  holding  char- 
ter granted  to  corporation  void  as  creating  monopoly:  Doane  v. 
Chicago  City  R.  R.,  160  III.  32.  45  N.  B.  609.  35  L.  R.  A.  693.  con- 
tract to  purchase  consent  of  property-owners  to  laying  of  railroad; 
Blkhart  County  T^odge  v.  Cary,  98  Ind.  243,  244,  49  Am.  Rep.  750. 
751,  agreement  to  secure  location  of  post-office  by  Influence;  Chaffee 
V.  Farmer,  34  La.  Ann.  1020,  agreement  to  refrain  from  bidding 
at  probate  sale;  Snyder  v.  Wllley.  33  Mich.  496,  note  given  in  con- 
BlderatloD  of  suppression  of  criminal  prdceedlngs.  In  hands  of  prom- 
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•ee,  coUectlnc  caaes;  Brooks  t.  Cooi>er,  50  N.  J.  Eq.  770,  35  Am. 
}t  Bcp.  601.  26  AtL  981,  21  L.  B.  A.  620.  aereement  between  two 
levBpapera  not  to  compete  for  pnbUc  prlotiDg,  collecting  casea: 
:;oan47  of  Chester  t.  Barber,  ffi  Pa.  St  463,  contract  of  coanty 
mnmlBBloners  binding  coanty  to  pay  unreaBonably  large  contln- 
rent  fee;  North  Carolina  t.  Vanderford.  35  Fed.  283.  holding  no 
"Igbt  of  action  can  arise  from  immoral  traneacUon;  Murray  t. 
iTilcago,  etc.,  Ry.,  62  Fed.  41,  arguendo.  See  note  In  67  Am.  Dec. 
H7. 

DlBtlngnlsbed  In  Bridgford  v.  Tuacnmbia,  4  Woods,  614,  16  Fed. 
)13,  holding  payment  of  mayor  for  circulating  petition  to  purchase 
Ire-engine,  did  not  avoid  sale,  do  concealment  being  sbown;  Eln- 
lew  V.  Endere,  164  Pa.  St  271.  44  Am.  St  Bep.  600,  30  Atl.  130. 
rr  L.  B.  A.  61,  and  n.,  npbolding  contract  for  payment  of  money 
n  conslderBtfon  of  allowing  child  to  live  with  grandfather. 

Vnltcd  States. —  Agreements  for  purely  professional  services  of 
ittomey  In  secnrlng  allowance  of  claim  against  the  government,  are 
raUd,  p.  450. 

The  following  dtlog  cases  sustain  the  specified  agreements,  vpon 
inthority  of  the  principal  case:  Wright  v.  Tebbltts.  81  U.  B.  254, 
S  L.  321,  agreement  to  present  and  prosecute  claim  before  Indian 
'Mm  commission;  Stanton  t.  Bmbrey,  &3  U.  8.  567,  23  L.  985, 
igreement  to  pay  contingent  compensation  for  professional  ser- 
rlces  Id  prosecuting  claim  In  treasury  department;  Salinas  T.  Btlll- 
inon,  66  Fed.  6S1,  30  U.  8.  App.  40,  agreement  to  secure  approprla- 
Uon,  In  absence  of  averment  that  agent's  services  were  to  be  Il- 
legal; Wassell  V.  Armstrong.  35  Ark.  2TS,  upholding  agreement  to 
pay  attorney  proportion  of  amount  collected;  Denlson  v.  Craw- 
rord  County,  48  Iowa,  215,  contract  with  attorney  to  make  applica- 
tion (or  swamp  lands,  fee  contingent;  McBratney  t.  Chandler,  22 
Kan.  6S5,  SI  Am.  Rep.  215.  attorney's  contract  for  services  as  such, 
In  prosecution  of  government  claim,  valid;  Barry  v.  Capen,  151 
Mass.  101,  23  N.  E.  736.  6  U  R.  A.  809,  retaining  of  counsel  to  argue 
before  street  commissioners  on  necessity  for  opening  street,  legal; 
Yates  V.  Bobertson.  80  Va.  484.  contract  for  drafting  petitions,  ad- 
dressing  legislature,  etc.;  Eoalton  v.  Nlchol,  93  Wis.  307.  400,  401, 
403.  57  Am.  8t  Bep.  920.  931,  932,  934,  67  N.  W.  716.  717,  7ia  33 
U  R.  A.  168,  169,  ITO,  contract  to  secure  opening  of  lands  to  settle- 
ment, not  as  a  favor,  but  as  a  right  See  66  Am.  Dec.  507,  508, 
note,  on  lobbying  contracts,  and  13  Am.  St.  Rep.  298,  note,  on  what 
contracts  of  attorneys  void,  as  against  public  policy. 

Contracts. —  Agreement  to  procure  passage  of  private  bill  by 
lobby  service.  Is  void,  p.  452. 

The  following  dting  cases  hold  the  spoclfled  contracts  void  on 
mithorlty  of  the  princti>al  case;  Hayward  v.  Nordberg  Mfg.  Co., 
*Ci  Fed.  11,  54  TJ.  S.  App.  tW3,  contract  for  services  In  procuring 
contract  with  city;  Crlcbfield  v.   Bermudez  Paving  Co.,   174   IlL 
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480,  91  N.  E.  667,  42  L.  R.  A.  ^2,  contract  to  promote  passage  of 
special  asKSsment  to  enable  defendant  to  secnre  contract;  Mc- 
Bratnejr  t.  Chandler,  22  Kan.  695,  31  Am.  Bep.  215,  contract  for  ser- 
vices as  lobbyist;  Bnmey  t.  Lndellng,  47  La.  Ann.  96,  18  So,  616, 
agreements  contemplating  nse  of  private  Infltience  to  secure  legis- 
lation; Honlton  t.  Dnnn.  60  Minn.  29,  61  Am.  St.  Kep.  495,  61  N. 
W.  899,  30  L.  B.  A.  740,  and  n.,  contract  to  lecore  passage  of 
land  bill  by  lobbrlng;  Sweener  ▼■  McLeod,  15  Or.  338,  16  Pac 
279,  agreement  to  prevent  passage  of  law  by  "  legitimate  Impor- 
tnnlty; "  Spalding  t.  Bwlng.  149  Pa.  St  370,  34  Am.  SL  Bep.  611, 
24  Atl.  220,  U  L.  B.  A.  729,  contract  to  procure  allowance  of  post- 
master's  claim;  Chtppewa  VaUey  By.  t.  Chicago,  etc.,  By.,  75  Wla. 
246,  44  N.  W.  22,  6  K  B.  A.  608,  contract  of  one  railroad  to  asstst 
another  to  secure  land  grant;  Weed  t-  Black,  2  McAr.  274,  29 
Am.  Rep.  620,  contract  with  congressman  to  lobby  claim.  See 
notes  In  3  DIU.  SS7.  F.  C.  16.805,  40  Am.  Dec.  624,  66  Am.  Dec 
507,  608,  and  13  Am.  St.  Bep.  290. 

Contracts. —  Compensation  cannot  be  recovered  for  professional 
services  of  attorney  la  securing  passage  of  private  clslm  bin,  when 
blended  with  services  as  lobbyist;  the  Invalid  consideration  Is  not 
separable  from  the  valid,  p.  452. 

Cited  and  applied  In  Meguire  v.  Corwlne,  101  U.  S.  Ill,  112,  25 
L.  001,  denying  recovery  under  contract  to  procure  appointment 
as  counsel  against  government,  on  cooalderatlon  of  division  of 
fees;  Manhattan  Trust  Go.  v.  Dayton,  69  Fed.  333,  16  U.  S.  App. 
688.  holding  indivisible  contract,  Illegal  In  part,  must  fall;  Crlch- 
fleld  V.  Bermudez  Paving  Co.,  174  111.  481,  61  N.  B.  667,  42  L.  R. 
A.  352,  holding  contract  void,  where  part  of  consideration  was  il- 
legal; McBratney  v.  Chandler.  22  Kan,  696.  31  Am.  Rep.  215,  hold- 
ing contract  for  services,  partially  as  attorney  and  partially  as 
lobbyist,  void;  Edwards  County  v.  Jennings,  89  Tei,  620,  35  S, 
W.  1054,  holding  contract,  partly  based  on  consideration  of  creation 
of  monopoly,  unenforceable:  Simpson  v.  Normand,  61  La,  Ann.  1366, 
26  So.  270.  refusing  concubine's  claim  for  services  as  bouse  servauL 

Miscellaneous.—  Farrington  v.  Tennessee,  95  U.  S.  682,  24  L.  W9. 
as  to  necessity  for  public  honesty;  Brady  y.  Atlantic  Works,  3  Fed. 
Cas.  1196,  no  application  to  case;  Gatton  v,  Chicago,  etc.,  B.  B., 
95  Iowa,  142,  63  N.  W.  699.  28  L.  B.  A.  566,  as  to  existence  of  Fed- 
eral common  law. 

21  WaU.  463-456,  22  L.  616,  HILL  T.  MBNDENHALL. 

Appearance. —  Voluntary  nppearance.  by  attorney.  Is  as  effect- 
ive, for  purposes  of  Jurisdiction,  as  actual  service  of  summous,  p. 
464. 

Cited  In  Downs  v.  Allen,  23  Bletcbf.  60.  22  Fed.  808,  holding 
partnership  bound  by  Judgment  entered  on  appearance  by  attor- 
ney, under  authority  of  one  member;  Fisher  v.  March,  26  Gratt 
778,  holding  Judgment  on  appearance  enforceable  in  other  States. 
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Attorney  and  cUmt. —  When  an  ftttomcr  of  record  appears  In 
3D  action  for  a  partr,  blB  autborltr,  In  absence  of  proof  to  contrary, 
U  pre^met],  p.  464. 

Followed  in  Botinlfleld  t.  Tborp,  71  Fed.  927,  boldliig  attorney** 
lack  of  authority  to  appear  must  be  establlsbed  by  poslttve  evU 
•jeace;  Rutledge  t.  Waldo,  M  Fed.  2G5,  holding  burden  on  defend- 
uita  of  proving  appearance  for  them  In  original  action  nnanthoriied; 
Coter  T.  County  Commre.,  6  N.  Mex.  116,  118,  27  Pac.  621,  825, 
holdlofT  attorney's  stipulations  binding  on  client;  LatimeF  t.  Lati- 
mer, 22  ts.  C.  262,  holding  attorney's  lack  of  autiiorlty  must  be 
dearly  shown  by  party  asserting  same. 

Judgments. —  In  action  on  Judgment  rendered  In  another  State, 
detpGdant  may  contradict  record  to  extent  of  showing  that  court 
therein  bad  not  Jurisdiction  of  bis  person,  p.  454. 

Cited  and  principle  followed  In  Hatch  v.  Ferguson,  57  Fed.  971, 
holding  Jndgoient  upon  appearance  does  not  preclude  defendant 
From  showing  appearance  unauthorized,  in  subsequent  proceeding; 
KooEce  T.  Butler,  84  N.  C.  224,  holding  lack  of  attorney's  authority 
to  appear  may  be  shown  on  motion  to  vacate  Judgment;  Quthrle  t, 
Lowry.  St  Pa.  St  537,  record  of  action  In  another  State  may  be  eon- 
tradlcted  by  evidence  impeaching  Jurisdiction;  Bowler  t.  Huston, 
30  Gnitt.  276,  32  m.  Rep.  679,  holding  defendant  In  action  on  for- 
oign  judjnnent  may  show  lack  of  appearance  or  service,  by  special 
plea;  Bowyer  t.  Knapp.  15  W.  Va.  290,  holding  return  of  aberlfC 
oa  process  In  foreign  suit  only  prima  fade  evidence;  Moch  ▼.  Vlr- 
glDla  Ins.  Co.,  4  Hughes,  119,  10  Fed.  706,  holding  decision  of 
court  as  to  Itt  Jurisdiction,  binding  on  parties  thereto,  In  suit  In 
another  State. 

Judgments. —  In  suit  on  foreign  Judgment,  defects  appearing  on 
face  or  rccoi-d  may  be  taken  advantage  of  upon  Its  production 
under  ptea  of  nul  tiel  record,  but  those  requiring  extrinsic  evidence 
to  mate  them  apparent  must  be  formally  alleged  before  they  can 
be  proven,  p.  iS5. 

Cited  and  applied  In  Bonnifield  Y.  Thorp,  71  Fed.  928,  holding 
authority  to  appear  must  be  challenged  by  direct  attack;  Eaton  v. 
Hasty,  6  Neb.  427,  29  Am.  Rep.  368,  holding  fraudulent  appearance 
may  be  Bhown  despite  record:  Ritchie  v.  Carpenter,  2  Wash.  522, 
26  Am.  St.  Rpp.  884,  28  Pac.  383.  holding  pleas  to  Jurisdiction  must 
be  direct  and  certain.    See  16  Am.  Dec,  100,  note. 

Indgments. —  In  snlt  on  record  of  Judgment  rendered  In  another 
State,  on  defendant's  appearance  by  attorney,  attorney's  lack  of 
antljority  to  appear  can  be  shown  only  by  special  plea,  p.  456. 

Pollowert  iTi  Ritchie  v.  McUuUen,  159  V.  S.  241,  40  L.  135,  18 
a.  Ct  173.  a  similar  case. 
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21  Wall.  450-475,  22  K  678,  BAILEOAD  CO.  T.  MAETLAND. 

Prtnciptd  aod  Ag«iiL —  Agent  or  receiver  cannot  wltUiold  t 
money  of  principal,  under  pretense  of  lUegality  In  transaction  1 
virtue  of  vhlch  It  was  obtained,  p.  4ST. 

Honey  ncalved. —  Snlt  of  State  against  a  railroad  to  recov 
one-fifth  of  paaeenger  fares  received,  tbe  State  bavlng  stlpalat 
therefor  In  granttng  the  charter,  cannot  be  sustained  If  It  be  t 
snmed  this  stipulation  wea  Invalid,  on  tbe  principle  tbat  an  age 
cannot  withhold  his  principal's  monej  under  pretense  of  lUegall 
of  the  traneactlon,  pp.  467,  408. 

Courts —  Unconsdtutlonallty  of  charter  stipulation  for  payme 
of  proportion  of  railroad's  earnings  to  State  having  been  allegi 
as  defense  to  such  payment.  Btate  court  was  bottnd  to  pass  therec 
and  Its  decision  is  reviewable  by  Supreme  Conrt,  p.  409. 

Commerce. —  State  cannot  Impose  tax  on  movement  of  commer 
between  States,  p.  472. 

Cited  In  nekard  v.  Pullman  Car  Co.,  117  U.  8.  48,  29  L.  790. 
S.  Ct  042,  holding  privilege  tas  per  annum  on  every  foreign  slee 
Ing-car  rtm  over  railroads  In  Tennessee,  void. 

Constltatlona]  law.—  Povrer  to  make  and  regulate  charges  t< 
transportation,  as  distinguished  from  taxation  thereon,  1b  absolute 
within  State  control,  p.  472. 

Cited  and  applied  In  Stone  v.  Farmers'  Loan  Co.,  116  U.  8.  32 
329,  29  L.  642,  643,  0  S.  Ct  342,  343,  holding  State's  rtgbt  to  Um 
railroad  rates  cannot  be  granted  away  by  its  legislature  unless  t 
words  of  positive  grant;  Pullman's  Car  Co.  V.  Pennsylvania,  141  \ 
a  24,  35  L.  617,  11  S.  Ct  878.  upholding  Us  on  capital  stock  of  fo 
eign  car  company  In  proportion  to  mileage  over  which  Its  cars  ai 
ran  in  State;  Ashley  v.  Ryan,  153  U.  S.  444,  38  L.  777,  14  S.  C 
667,  holding  State,  in  permitting  foreign  railroad  corporation  1 
consolidate  with  home  corporation,  may  Impose  such  condltloi 
as  It  deems  proper;  Louisville,  etc.,  R.  R.  v.  Kentucky.  161  U.  I 
703,  40  L.  800,  16  S.  Ct  724,  upholding  authority  of  State  to  pn 
hibit  consolidation  of  competing  railroads;  Wells-Fargo  Co.  ' 
Oregon  K.  R.,  etc.,  Co.,  8  Sawy.  613,  15  Fed.  571,  holding  ralhtu 
corporation  created  by  State  bound  to  furoish  express  facilities 
Atlantic,  etc.,  R.  R.  v.  United  States,  76  Fed.  192,  holding  Congrec 
may  regulate  charges  for  traUBportatlon  over  railroads  incorp( 
rated  by  It;  Stene  v.  YaEoo,  etc.,  B.  R.,  62  Miss.  S34,  52  Am.  Rei 
195,  upholding  power  of  State  te  prescribe  rates  chargeable  b 
railroad  corporation  created  by  It;  Norfolk,  etc.,  R.  R.  v.  Pendletoi 
60  Va.  1007,  II  8,  E.  1063,  holding  State  may  reasonably  regular 
rates  for  transportation  therein.  Cited  generally  In  UonongabeL 
Navigation  Co.  v.  United  States.  148  V.  8.  343,  37  L.  474,  13  8.  CI 
633,  holding  company,  oo  Federal  condemnation  of  lock,  entitlei 
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0  compenEation  for  toll  franchise  also;  Lake  Sbore,  etc.,  R.  R.  t. 
State,  8  Ohio  C.  C.  221,  upboldlDg  requirement  tliat  trains  stop  at 
owns  of  certain  size;  dissenting  opinion  Id  Wabash,  etc.,  R.  R.  t. 
lUnola,  118  U.  S.  590,  30  L.  256,  7  S.  Ct  20,  majority  holding  State 
Kw  punishing  rate  discrimination  Told  ■■  applied  to  Interstate 
mffic    See  25  Am.  St  Rep.  SS9,  valuable  note  on  subject 

Dlitlngulshed  In  Corington  Bridge  Co.  t.  Kentucky,  1&4  U.  S. 
no,  38  L.  966.  14  8.  Ct  1088,  holding  State  act  filing  tolls  on  in- 
erstate  bridge.  Invalid,  reviewing  eases;  Oarton  v.  Illinois  Cen- 
ral  R.  H.,  B9  Iowa.  158,  44  Am.  Rep.  675,  13  N.  W.  60,  bolding 
cgolatioa  of  rates  Invalid  as  affecting  Interstate  commerce;  dls- 
leotlng  opinion  In  Pullman's  Car  Co.  v.  Pennsylvania,  141  U,  8. 
S,  35  li.  620,  11  S.  Ct  881,  majority  opinion,  supra. 

Conatitntlonal  law. —  Stlpnlatlon  In  railroad  charter  for  pay- 
□ent  of  proportion  of  railroad's  eamlags  to  State  Is  not  unconstl- 
ntlonal,  p.  473. 

FoUowed  In  Baltimore,  etc,  B.  R.  v.  State,  45  Hd.  600,  61S,  np- 
loldlng  same  stipulation.  Cited  and  principle  applied  In  Memphis, 
itc,  R.  R.  V.  Nolan,  14  Fed.  533,  holding  State  license  on  business 
if  Interstate  express  company,  valid;  Pullman's  Car  Co.  v. 
[Vombly,  29  Fed.  668,  upholding  State  tax  on  Interstate  railroad's 
ars  used  In  State;  Honduraa  Co.  t.  Board  of  Assessors,  54  N.  J.  Ij. 
S4,  23  AtL  6T0,  holdlns  State  may  levy  tax  on  capital  stock  of  do- 
□estlc  corporation  engaged  In  foreign  trade;  People  v.  Wemple, 
38  N.  y.  11,  33  N.  B.  723,  19  L.  E.  A.  698,  holding  foreign  corpo- 
atlon  engaged  In  both  State  and  Interstate  transportation  taxable 
Ike  domestic  corporation;  Union  Transit  Co.  v.  Lynch,  18  Utah,  390. 
<5  Pac  612,  holding  cars  owned  by  foreign  corporation,  but  running 
Q  State,  taxable  therein. 

BaUroada.— itellef  against  exorbitant  rates  exacted  by  State 
Ines  of  transportation,  can  only  be  found  In  competition  or  feai 
hereof,  p.  174. 

Miscellaneous.— Hayward  v.  People,  145  lU.  58,  83  N.  H.  885, 
ind  Indiana,  etc.  By.  v.  Allen,  113  Ind.  584,  15  N.  B.  417. 

1  Walt  475-480,  22  L.  685,  FOX  ▼.  OABDNBB. 
Bankruptcy. —  Valid  agreement  to  substitute  another  as  creditor 

nay  be  made  before  bankruptcy,  and  Is  pleadable  as  discbarge  o 
tebt  if  fair  and  binding  on  first  creditor,  p.  480. 

Bankruptcy. —  Debtor's  acceptance  of  draft  drawn  on  him  by 
Tedltor  known  to  be  iDsolvent,  with  intent  to  give  preference,  Is 
Iraud  on  bankruptcy  act,  and  assignee  can  recover  amount  of  draft 
!rom  acceptor,  p.  480. 

Cited  in  noto  In  96  Am.  Dec  166;  also  3  Am.  St  Bep.  786,  note. 
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Fraud. —  Courts  vlll  not  aid  eitber  porter  to  enforce  ^reemei 
founded  on  fraud,  p.  480. 
Cited  generally  in  Second  National  Bank  t.  Brady,  90  Ind.  50T. 

21  Wall  481-188,  22  L.  471.  GROSHOLZ  t.  NBWMAN. 

Homestoad. —  Mere  secret  Intention  of  husband  and  wife  to  mal 
lot  a  portion  of  homestead,  will  not  atlect  Innocent  purchaai 
thereof  from  husband  alone,  p.  487. 

Cited  and  applied  In  Mcintosh  v.  Atkinson,  63  Ala.  239,  holdlc 
clear  and  definite  Intention  of  present  residence  and  actual  occ 
patlon  necessary  to  constitute  valid  claim  to  homestead;  Sotai 
V.  Hewlett,  18  Fla.  759,  holding  Intention,  not  manifested  by  act 
of  future  occupancy  of  premises  as  homestead,  insufficient;  Ollvi 
T.  Snowden,  18  Fla.  835,  836,  43  Am.  Bep.  339,  340,  holdhig  flUi 
declaration  does  not  eiempt  property  unless  actually  occupied  i 
home:  Drucker  v.  Rosenstelu,  19  Fla.  194,  holding  flUng  declaratlc 
does  not  exempt,  property  not  being  fit  for  occupancy;  disaentli 
opinion  In  Bonner  t.  Mlnnler,  13  MonL  282,  34  Pac.  33,  majorl^ 
holding  homestead  liable  to  liens  for  materials  furnished  for  li 
prorement  thereof.  See  extended  note  In  70  Am.  Dec.  347,  34 
on  homesteads;  McDongall  y.  Meginniss,  21  Fla.  370,  holding  use  < 
part  of  homestead  not  covered  by  residence,  immaterial. 

Adveiae  poaaesalon. —  Where  adverse  possession  Is  relied  on 
give  title,  possession  for  full  period  reqnlrea  by  statute  must  1 
definitely  shown,  p.  487. 

Cited  In  Brown  v.  Bocqnln,  57  Ark.  106,  20  S.  W.  814,  holdli 
date  of  commencement  of  adverse  posBesslon  not  definitely  Bbon 
by  proof  of  entry  between  18T0  and  18T2. 

Estoppel. —  Where  owner  of  lots  deeds  one  In  absolute  tern 
to  A.,  and  subsequently  mortgages  it  and  another  to  A.,  A.'s  granti 
of  former  Is  not  estopped  by  A.'b  acceptance  of  mortgages  fro 
asserting  ownership  under  deed,  p.  488. 

Equity. —  Recovery  on  ground  that  apparently  abaolnte  deed  wj 
really  a  mortgage,  cannot  be  had  where  claim  Is  unsupported  I 
allegations  In  bill,  p.  488. 

Cited  In  Bradley  v.  Converse,  4  CUff.  875,  F.  a  1,776,  holdit 
recovery  can  only  be  bad  on  case  made  In  pleadings;  Merrill 
Washburn,  83  Me.  191,  22  Atl.  118,  holding  bill  not  containing  anf 
dent  allegations  must  be  dismissed,  irrespective  of  evidence. 

21  Wall.  488-492,  22  L.  650,  TEXAS  t.  CHILES. 

Witnesses. —  Revised  statutes,  section  8SS,  making  parties  < 
actions  competent  witnesses  In  Federal  courts,  Is  not  permlssii 
merely,  and  under  It  one  party  may  com[)el  the  other  to  teatl( 
p.  4S& 
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Cited  and  ai^lled  In  Ballroed  Co.  t.  Pollard,  22  Wall.  350,  22  L. 
r9,  holding  party  may  teetlfj  by  deposition  as  well  as  orally ; 
raro  t.  Pabel,  2S  Fed.  117,  but  boldlng  FennaylTanla  practice 
'  etamiiilnK  adverse  party,  as  If  on  cross-examlDatloB.  Inapplicable 
Federal  court;  Lowrey  t.  Kusworm,  66  Fed.  540,  holding  detend- 
it  may  examine  plaintiff  de  bene  esse,  before  Issne  Joined,  Trhere 
alntlff  resides  ont  of  district;  Gottlieb  T.  Hartman,  3  Colo.  60, 
>ldlus  objection  to  appellant  being  called  as  witness  for  appellee 
>t  well  taken;  Manning  t.  Clark,  40  Fed.  124,  holding  statute  to 
^  liberally  construed. 

Dlstingulsbed  In  Easton  t.  Hodges,  T  Blss.  326,  F.  C.  4,258,  bold- 
e  par^  to  Federal  action  at  law  cannot  be  examined  at  Instance 
'  adversary  before  triaL 

.  WalL  492-600,  22  I,.  MB,  ERIH  BY.  CO.  T.  PENNSYLVANIA. 
CooTte. —  Oonstrnctlon  of  statute  by  htgheat  State  court,  Involv- 
g  no  question  under  Federal  Constltatlon  or  laws,  Is  conclusive 
1  Supreme  Conrt,  p.  497. 

Taxation. —  Railroad,  small  portion  of  whlcb  mna  throogb  State 
ber  than  that  of  its  Incorporation,  Is  "  doing  business  "  In  former, 
id  may  be  proportionally  taxed  therein,  p.  497. 
ated  and  applied  tn  State  Railroad  Tax  Case^  9?  U.  S.  611,  23 

672,  upholding  municipal  tax  based  on  proportion  of  mileage 
Itfain  municipality  to  value  of  whole  road;  Pullman's  Car  Co.  v. 
■nnaylvanla.  141  V.  S.  28,  36  L.  618,  11  8.  CL  880,  and  PItUburgb, 
c.  By.  V.  Backus,  1B4  U.  8.  431,  38  L.  1038.  14  8.  Ct  1118,  up- 
•IdlDg  tax  based  on  proportion  of  mileage  tn  State  to  total  mile- 
x:  Western  TJulon  TeL  Co.  v.  Taggart,  163  TJ.  8.  21,  41  L.  5T,  16 

Ct  1061,  Bfflrmlng  S.  C,  141  Ind.  293,  40  N.  E.  1054,  upholding 
X  on  telegraph  company  based  on  such  proportion  of  capital 
Dck  as  length  of  lines  In  State  bears  to  total  length;  Adams  Bx- 
ess  Co.  T.  Ohio  Bute  Auditor,  165  U.  8.  226,  41  L.  697,  17  8.  CL 
1.  upholding  tax  on  express  companies  based  on  proportion  of 
isiaess  In  State  to  total  business;  People  v.  Wemple.  131  N.  Y. 
,  27  Am.  St  Rep.  546,  29  N,  E.  1003,  holding  foreign  manufactur- 
S  corporation  doing  business  In  State  subject  to  taxation;  Pled- 
ont,  etc..  R.  R.  v.  Reldsvllle,  101  N.  C.  407,  8  S.  B.  128,  2  L.  B.  A. 
S,  and  n.,  upholding  mtmlcipal  tax  on  railroad  running  through 
tj,  notwithstanding  existence  of  State  ad  valorem  tax;  Western 
olon  TeL  Co.  V.  Mayer,  28  Ohio  St  631,  upholding  tax  on  gross 
cdpta  within  State  of  foreign  corporation;  Insurance  Co.  v. 
^mmonwealth,  87  Pa.  St  182,  30  Am.  Rep.  355,  upholding  taxa- 
3D  of  home  insurance  companies  on  entire  business,  home  and 
irelgn.  Cited,  arguendo,  In  Chicago,  etc.,  Ry.  v.  Auditor-General, 
i  Mich.  88,  18  M.  W.  690,  and  Hannibal,  etc,  B.  B.  t.  State  Board, 
i  Mo.  307. 


21  WalL  600-S03  Kotee  OQ  U.  S.  Bepotts. 

TazKtlon. —  Language  In  wlilcti  State  snrreaderB  Its  right  ot  b 
tlon,  mnet  be  clear  and  tinmlBtakable,  p.  499. 

Cited  and  principle  applied  In  MempbU  Gas  Co.  t.  Shelby 
109  V.  B.  400,  27  L.  977,  3  a  Ct  206,  holding  exemption  <xi 
exist  by  virtue  of  Implied  contract;  Vlckeburg,  etc.,  R.  B.  t.  I 
nie,  116  U.  8.  6CS,  29  L.  771,  6  8.  Ct  627,  holding  provision 
exemption  for  ten  years  after  completion  of  road  does  not  a] 
before  completion;  Dauphin,  etc.,  Ry.  v,  Kennerly,  74  Ala. 
holding  construction  of  exemption  reqnlrea  narrowest  meaning 
be  taken  which  will  carry  out  legislative  Intent;  Memphis,  etc.. 
R.  v.  Berry,  41  Ark.  444,  holding  exemption  granted  rallroai 
personal  Immunity,  Incapable  of  transfer  without  express  etatul 
direction;  Grand  Lodge  v.  f-'ew  Orleans.  44  La.  Ann.  6G&,  11 
151,  holding  statutory  exemption  not  contained  in  charter,  ma; 
repealed;  State  v.  Maine  Central  R.  R.,  66  Me,  406,  holding  corpi 
don  formed  by  consolidation  of  several  corporations  with  spe 
Immunity  from  taxation,  cannot  claim  same;  State  v.  Whltwo 
8  l«a,  1)07,  holding  exemption  does  not  follow  property  Into  ha 
of  purchaser  unless  clearly  bo  provided;  Memphis  v.  Bank,  « 
Co.,  91  Tenn.  5S0,  19  S.  W.  759,  and  Slemphls  v.  Home  Ins,  i 
91  Tenn.  562, 19  S.  W.  1043,  both  holding  existence  of  exemption  ni 
be  free  from  any  reasonable  doubt;  State  t.  Bank  of  Commei 
9S  Tenn.  227.  31  S.  W.  995,  reaffirming  rule,  and  collecting  cai 
RaUroad  v.  Harris,  99  Tenn.  693,  43  8.  W.  117,  bolding  exempt 
from  privilege  tax  Dot  Included  iD  exemption  of  capital  st 
and  fixtures;  dissenting  opinion  in  State  v.  Morgan,  28  Lo-  A 
493,  majority  holding  exemption  of  railroad  from  taxation  no 
transferable  right;  State  v.  Baltimore,  etc.,  R,  R.,  48  Md,  85,  i 
jorlty  holding  exemption  of  railroad  from  taxation  covered 
hotels;  arguendo,  Dow  v.  Railroad,  07  N.  H.  48,  36  AtL  534.  . 
extended  note  In  72  Am.  Dec.  684,  on  exemption  from  taxation. 

laxatloii. —  Grant  to  railroad,  specifying  rate  of  taxation  then 
does  not  preclnde  right  of  further  taxation  by  State,  p.  499. 

21  Wall.  500-503.  22  L.   625,   LITTLE  v.   ALEXANDER. 

Bankruptcy. —  Giving,  by  Insolvent  debtor,  of  new  note  for 
debt.  In  order  that  creditor  may  obtain  Judgment  prior  to  ot 
creditors,  under  State  ordinance  giving  priority  of  trial  to  suits 
debts  contracted  after  certain  date,  Is  an  unlawful  preference,  i 
-withstanding  Invalidity  of  ordinance,  p.  502. 

Cited  and  principle  applied  In  Rogers  v.  Falmer,  102  U.  8.  ! 
26  Ii.  1%,  where  Insolvent  aided  creditor  to  procure  Judgm 
which  latter  could  not  otherwise  have  obtained  so  soon;  In  re  13 
plch,  7  Blss.  391,  F.  C.  6,418,  bolding  warrant  of  attorney  to  coof 
Judgment,  void,  where  recipient  knew  debtor  to  be  In  solve 
Loudon  T.  First  National  Bank,  2  Hughes,  427,  F.  G.  8,625,  hold: 
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bstltatlon  of  dem&nd  notes  for  othen,  to  enable  creditor  to  ob* 
In  speedy  Judgment,  a  preference;  Balfonr  v.  Wheeler,  16  Fed. 
2,  holding  Judgment  entered  on  cognovit  note,  gtven  to  secure 
eference,  void;  Sartwell  t.  North,  144  Mass.  185.  10  N.  H.  82T. 
IdlDg  any  positive  set  done  by  debtor  with  Intention,  and  which 
n  effect,  to  aid  creditor  in  obtaining  preference  by  execution, 
itbin  statute;  Wright  t.  Fergns  Falls  Bank,  48  Minn.  128,  60  N. 
.  1031,  holding  jndgment  obtained  under  collusive  understanding, 
lecnrlty  gtven,"  nnder  BtBte  act;  Conover  v.  Hull,  10  Wasb.  680, 

Am.  Bt  Rep.  824,  39  Pac.  172,  holdlug  Judgment  against  Insol- 
nt  corporation  secured  throngb  Information  from  officer  thereof. 
Id;  Stewart  t.  Bopblns.  30  Ohio  St.  531.  holding  debtor's  Intent 
d  creditor's  reasonable  ground  (or  believing  him  Insolvent,  must 

established;  arguendo,  in  McCabe  v.  Ooodwine,  65  Ind.  2&4. 
QnallSed  In  Brown  t.  Jefferson  County  Bank,  19  Blatchf.  322, 
Fed.  263.  holding  intention  that  creditor  have  preferential  Judg- 
?nt  mnst  be  accompanied  by  some  overt  act. 
Equity. —  Verdict  of  Jury  on  chancery  Issues  Is  not  conclusive, 


WaU.  5O3-C20,  22  L.  Q90,  CASE  OF  BRODERICK'S  WILL. 
Equity  win  not  entertain  Jurisdiction  of  a  bill  to  set  aside  a  vrlD 

the  proliate  thereof  (subject  discussed  at  length),  pp.  500-517. 
Cited  and  followed  In  BlUs  v.  Davis,  100  D.  S.  494.  27  L.  1009, 
S.  Ct  332,  affirming  B.  C.  4  Woods.  11,  12.  14,  16,  F.  C.  4,402, 
idlng  Circuit  Courts,  sitting  In  equity,  lack  Jurisdiction  to  annul 

Bfflrm  probate;  Simmons  v.  Saul,  138  V.  S.  459,  460,  34  L.  1063, 

8.  Ct  876,  denying  Jurisdiction  over  suit  to  set  aside  letten  of 
ministration;  In  re  FrSBer,  0  Fed.  Cas.  713,  denying  Federal  Jn- 
idictlon  over  probate  matters;  Reed  v.  Reed,  31  Fed.  53,  holding 
rcnlt  Courts  In  Ohio  cannot  try  will  conteat  brought  under  State 
itute;  In  re  ClUey.  58  Fed.  982,  084,  985,  989.  and  In  re  Aspln- 
ill's  Estate,  83  Fed.  852.  both  holding  proceeding  to  estabUsb  will 
it  a  "  suit  at  common  law  or  in  equity."  and.  therefore,  not  remov- 
ile,  reviewing  cases;  Oakley  v.  Taylor,  64  Fed.  246,  dlamlsHing 
11  to  cancel  will;  Copeland  v.  Bmnlng,  72  Fed.  8.  holding  Federal 
nrts  lack  Jurisdiction,  original  or  on  removal,  over  suits  to  de- 
nnlne  validity  of  wills;  Blythe  v.  Hinckley.  84  Fed.  250,  holding 
ate  court's  decision  as  to  right  of  Inheritance,  conclusive;  Mo- 
snlel  V.  Pattlson.  98  Cftl.  99.  100,  27  Pac.  «S3.  654,  holding  Pro- 
ite  Court  has  exclusive  Jurisdiction  over  action  to  establish  de- 
royed  Win,  directly  or  Indirectly;  Langdon  v.  Blackburn,  109  OaL 
t,  41  Pac.  816,  an  almost  Identical  case;  Ultchell  t,  Hngbes,  S 
™io.  App.  48,  82  Pac.  186,  denying  Jurisdiction  of  equity  to  set 
rtde  probate;  Clougb  v.  Clougb.  10  Colo.  App.  436.  444.  51  Pac. 
14,  517,  holding  contestant,  on  appeal  from  County  to  District 
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Court,  eatltled  to  JniT  trial;  Belton  t.  Summer,  31  Fto.  146, 
So.  373,  21  L.  ^L  A.  156,  and  n.,  holding  probate  can  neither 
impeached  collaterally  or  set  aside  In  enDitr;  Luther  t.  Luther, 
la  MC.  13  N.  E.  IQS,  holding  Jurisdiction  of  equity  to  set  u 
probate,  being  purely  statutory,  statute  must  be  strictly  follow 
Wlnslow  T.  Donnelly,  118  Ind.  666,  22  N.  B.  12,  holding  will  d 
probated  cannot  be  collaterally  attacked  In  action  to  qalet  tl 
Proctor  T.  Dlcklow,  57  Kan,  126,  45  Pac.  88,  holding  adjudicat 
or  Probate  Coui-t  on  dlstrlbutlOD,  concluslTe  except  on  app 
therefrom;  Chase  t.  Winans,  69  Md.  481,  holding  revision  of  [ 
hate  no  part  of  equity  Jurisdiction;  Mooney  v.  Hinds,  160  Ms 
471,  36  N.  E.  484,  holding  neither  mistake  nor  negligence  In 
talnlug  probate  decree  in  another  State  can  he  Inquired  Into;  Sto 
y.  Stowe,  140  Ho.  602,  41  8.  W.  964,  holding  probate  not  open 
collateral  attack  In  equity;  Loosemore  v.  Smith,  12  Neh.  34*. 
N.  W.  493,  holding  order  admitting  will  to  probate  conclnslve, 
cept  on  direct  appeal;  Trustees  v.  Wilkinson,  36  N.  J.  Eq.  142,  he 
lug  legality  Of  execution  and  capacity  of  testator  cannot  he  tr 
In  bill  for  accounting;  Missionary  Society  v.  Eells,  6S  VL  SOI,  S 
606,  511,  64  Am.  St  Rep.  880.  8M.  898.  36  AU.  465.  466.  468,  h<i 
Ing  eqnity  has  no  Jurisdiction  to  establish  suppressed  or  destro] 
will,  reviewing  cases;  Holmes  y.  Oregon,  etc.,  Ry.,  6  Sawy.  S 
6  Fed.  634,  holding  probate  decree  granting  letters  of  admlnlBt 
tlon,  conclusive  and  exclusive;  In  re  Maxwell,  74  Cat  886,  16  P 
207,  holding  probate  conclusive  after  one  year,  under  code;  diBse 
Ing  opinion  In  Eldred  v.  Warner,  1  Ariz.  218,  226.  26  Pac  813.  8 
majority  upholding  action  praying  that  administrator  pay  o< 
property  under  agreement  between  complainant  and  decede 
See  13  Am.  Dec,  611,  and  90  Am.  Dec.  136,  13T,  notes  on  this  ai 
Ject.  Cited,  arguendo.  In  United  States  v.  FUnt,  4  Sawy.  74, 
C.  15.121.  and  Oglesby  v.  AttrlU,  12  Fed.  228. 

Cited,  but  not  applied.  In  Brlggs  y.  Stroud,  68  Fed.  720.  I 
tlngulsbed  In  Gaines  v.  Fuentes.  82  U.  S.  21,  23  L.  628,  holding  s 
to  annul  a  will,  as  a  muniment  of  title.  If  maintainable  in  Sb 
c-ourt.  may  be  maintained  In  Circuit  Court,  where  parties  lu 
diverse  citizenship:  Southworth  v.  Adams,  9  Bias.  623,  524,  4  F 
S,  holding  suit,  under  State  statute,  against  heir  by  legatee  to 
tabllsh  lost  will,  removable  to  Circuit  Court  for  diverse  citlMnsli 
Kohn  T.  Ryan,  31  Fed.  637,  holding  proceeding  to  test  validity 
assignment  exists  In  any  court  of  competent  Jurisdiction;  To 
T.  Owen,  52  Fed.  418,  upholding  Jurisdiction  of  suit  for  coDstr 
tion  of  will,  validity  being  recognized;  Comstock  v.  Herron, 
Fed.  811,  6  U.  8.  App.  626,  upholding  Jurisdiction  over  admlnist 
tlon  of  assets  of  decedents;  Richardson  v.  Green,  61  Fed.  428,  4 
15  U.  S.  App.  488.  upholding  Federal  Jurisdiction  over  direct  s 
to  attack  validity  of  will,  as  authorized  by  Oregon  code;  Plei 
T.  Prescott.  128  Mass.  143,  affirming  mle,  bnt  holdlug  guardian  n 
ligent  in  not  appealing  from  decree  of  distribution;  Bolles  v.  Boll 
44  N.  J.  Eq.  3S7,  holding  equity  may  restrain  executor  from  actli 
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IvAgmmniM. —  One  h&vtDg  had  &  day  In  court  and  opportunity 
to  Mt  up  a  fraud,  and  who  baa  foiled  to  do  so,  Is  forever  concluded, 
iioleu  ttaen  Ignorant  of  Its  perpetration,  p.  512. 

Cited  and  prioclple  applied  In  Boone  Co.  r.  Burlingrton,  etc.,  R. 
K.,  138  U.  8.  693,  35  L.  323,  11  8.  Ct  600,  Ware  v.  Galveston  City 
□«,  146  U.  S.  115,  36  I-.  eiO,  13  B.  CL  38,  LWlngeton  v.  Pro- 
prietor, etc.,  16  Blatchf.  561.  F.  C.  8,418,  Daunemeyer  v.  Coleman, 
1'  Sawy.  58.  11  Fed.  102,  Kemp  v.  Nickerson,  66  Fed.  683,  coUeLtlng 
:ases,  and  Kansome  t.  Bearden,  50  Tex.  127.  Cited  generally  in 
Castro  T.  Gell,  110  Cal.  206.  52  Am.  St.  Rep.  8T,  42  Pac.  805.  to 
^olnt  tliat  statute  of  llmitatlona  applies  to  equity  cases.  See  87 
A.m.   Dec.  164,   note,  on  application  of  statute  of  limitations  In 

WlUa. —  Equity  Trill  not  aid  one  alleged  to  have  been  defrauded 
Dy  probate  of  forged  will,  by  establishing  trust  fn  hts  favor  aa 
igalnst  puTchaaera  from  executor,  Probate  Court  baving  possessed 
full  Jurisdiction  oyer  the  matter,  p.  517. 

Followed  In  Langdon  v.  Blackburn.  109  Oal.  24,  41  Pac,  816.  an 
ilmoet  Identical  case;  Missionary  Society  v.  Bells,  68  Vt  511,  54 
km.  St  Bep.  898.  35  AtL  468,  affirming  rule. 

Equity. —  Where  Probate  Court's  Jurisdiction  has  terminated, 
equity  may  give  relief  to  complainants  tree  from  lacbes,  KB  against 
[lartlefl  bavlng  possession  of  estate  mala  fides,  p.  518. 

Dlstlngnlsbed  In  dissenting  oplniou  la  Gaines  t.  Fuentea,  92  U. 
B.  25,  23  L.  530,  majority  opinion,  supra. 

Limitation  of  actions. —  Non-discovery  of  fraud,  by  reason  of 
retidence  in  remote  and  secluded  region,  does  not  excuse  lachca 
i>r  reUeve  from  bar  of  statute  of  limitations,  p.  519. 

Cited  and  principle  applied  In  Manning  t.  San  Jacinto  Tin  Co., 
r  Sawy.  433,  0  Fed.  737,  holding  Ignorance  will  not  excuse  laches 
ivbere  fundamental  facts  constituting  fraud  are  of  record;  Norria 
r.  Haggln,  12  Sawy.  60,  61,  28  Fed.  278,  285,  holding  California 
itatute  of  limitations  applicable  to  equity  suits  In  Circuit  Courts 
Lherein;  Naddo  v.  Bardon,  47  Fed.  787,  holding  neither  poverty  not 
tbacnce  from  State  eicuse  for  laches;  Naddo  v.  Bardon,  51  Fed. 
196.  4  U.  S.  App.  642,  affirming  last  case  in  Circuit  Court  of  Appeals; 
Dugan  T.  (XDoiuiell,  68  Fed.  990,  holding  non-residence  not  of  Itself 
excuse  for  want  of  diligence;  Elder  v.  McClaskey,  70  Fed.  642,  87  U. 
a.  App.  1,  holding  possession  of  tenant  In  common  may  become  ad- 
verse without  giving  co-tenants  actual  notice  of  ouster;  Rudland 
V.  Haatlc,  77  Fed-  680,  holding  absence  In  remote  region  does  not 
Entitle  claimant  to  eqnltable  relief,  ejectment  having  become 
barred;  De  Mares  v.  Gilpin,  16  Colo.  84,  87,  24  Pac.  571,  672,  hold- 
lac  disability  of  flue  by  reason  of  laws  of  complainant's  residence, 
■•  excuse  for  delay  In  aolng  in  asotbei  Jurisdiction;  Townaend  t. 
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Elchelberger,  SI  Ohio  St  216,  38  N.  B.  20S,  holding  tgnora 
rights  arising  from  residence  abroad  does  affect  running  of  s 
Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  32.  36,  56  Am.  8i 
832,  835,  23  8.  K.  083,  685,  holding  parties  b.v  seclusion  from 
of  Information  cannot  claim  exemption  from  statiites  of  llml 
Latterly  v.  Lafferty,  42  W.  Ta.  792,  26  S.  B.  266,  afllrmin 
where  complainant  had  means  of  knowledge.  See  note  is  G 
St.  Bep.  519,  on  Ignorance  of  rights  as  ground  for  relief. 

Courts. —  Alterations  In  Jnrlsdlction  of  State  conrts  cannot 
equitable  Jurisdiction  of  Federal  Circuit  Courts  sitting  In 
States,  wliiie  the  eqnftable  rights  themselTes  remain,  p.  520. 

Cited  and  reUed  upon  tn  Whitehead  v.  Sbaltnck,  138  U.  I 
84  L.  875,  II  S.  Ct  277,  holding  State  statute  cannot  confer 
Jurisdiction  on  Circuit  Court  over  suit  in  equity  where  r 
exists  at  law;  Lindsay  v.  ShrcTeport  Bank,  156  U.  S.  493, 
608,  16  S.  Ct  476,  holding  State  procedure  cannot  authorize  bli 
ol  legal  and  equitable  claims  in  suit  In  Circuit  Conrt;  Bm 
Ames,  168  U.  S.  616,  42  L.  838,  IS  8.  Ct.  422,  holding  one  entli 
sue  In  eQttlty  In  Federal  court  cannot  be  deprived  of  right  bi 
allowed  by  State  statute  to  sue  at  law  on  same  cause;  Bei 
■*.  Cavaroc,  2  Woods,  172,  173,  P.  C.  1,300,  holding  fact  that 
has  empowered  its  courts  to  enforce  equitable  right  by  sta 
proceeding  does  not  oust  Federal  equity  Jurisdiction;  EimI 
Mobile  Co..  3  Woods,  605,  F.  G.  7,774,  holding  State  law  pro 
other  procedure  cannot  circumscribe  equity  Jurisdiction  of  F 
courts;  Teall  t.  Sullivan,  14  Sawy.  374,  40  Fed.  781,  holdlnj 
tlnued  absence  no  excuse  for  failure  to  discover  fraud,  instr 
being  recorded;  Morrow  Shoe  Co.  t.  New  England  Shoe  Co.,  0 
842,  IS  V.  S.  App.  616,  24  li.  B.  A.  426,  refusing  to  entertain 
Itor's  bill  against  corporation  by  simple  contract  creditor 
Illinois  statute,  legal  remedy  not  being  exhausted;  United  SU 
Swan,  66  Fed.  652,  31  U.  S.  App.  112,  holding  garnishment  pr 
Ings  cannot  be  entertained  on  equity  side  of  Circuit  Court  alt 
allowed  In  equity  by  State  statute;  Davis  v.  Davis,  72  Fed. 
U.  S.  App.  723.  holding  equitable  defenses  In  actions  at  la' 
permissible  In  Federal  court  although  permitted  by  State. 

Courts. —  Where  State  effects  an  enlargement  of  equitable  i 
admlnlstemble  by  State  courts,  same  may  tie  administered  b 
colt  Conrts  sitting  In  said  State,  p.  520. 

Cited  aud  principle  followed  in  Holland  v.  Ghallen,  110 
24,  28  L.  66,  8  S.  Ct  500,  holding  Circuit  Court  In  Nebraaki 
follow  State  statute,  simplifying  BultB  to  quiet  title;  Beyno 
CrawfordBvllle  Bank.  112  U.  S.  410.  28  L.  735,  5  8.  Ct  216,  uphi 
Jurisdiction  of  Circuit  Court  lu  Indiana,  over  bill  to  quiet 
against  deed  alleged  void  on  face;  Chapman  v.  Brewer.  1 
8.  171,  29  L.  88,  6  S.  Ct  805,  holding  Circuit  Court  having  }w 
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tion,  will  administer  same  relief  which  State  courts  can  grant; 
Oormley  v.  Clark.  134  U.  S.  348.  33  L.  914,  10  8.  Ct  557,  holding 
enlargement  of  equitable  remedial  proceeding,  admlnisterable  by 
Circuit  Court;  Wehrman  v.  Conklin,  155  U.  S.  324,  39  L.  173,  15 
S.  Ct  132,  upholding  jurisdiction  over  suit  to  quiet  title,  under 
Iowa  code,  neither  party  being  in  possession,  there  being  no  remedy 
at  law;  Bardon  v.  Land  Co.,  157  U.  S.  330,  39  L.  720,  15  S.  Ct  651, 
holding  Circuit  Court  In  Wisconsin,  may  entertain  action  to  quiet 
title,  as  enlarged  by  State  statute;  Cowley  v.  Northern  Pacific 
B.  B.,  159  U.  S.  583,  40  L.  267,  16  S.  Ct  131,  holding  Federal  courts' 
powers  over  special  proceeding,  gauged  by  State  statutes  goyemlng 
same;  Wells  t.  Miner.  11  Sawy.  285,  25  Fed.  535,  holding  right  of 
Interpleader,  as  enlarged  by  California  statute,  enforceable  in  Cir- 
cuit Court;  Bank  of  Sherman  t.  Apperson.  4  Fed.  31,  holding  en- 
largement of  commercial,  enforceable  In  Federal  courts;  Flash 
T.  Wilkerson,  22  Fed.  691,  holding  statutory  rule  of  State  prac- 
tice, enforceable  after  removal,  to  preserve  statutory  liens;  White- 
head V.  Entwhistle,  27  Fed.  780,  holding  Federal  courts  will  fol- 
low remedy  prescribed  by  State  statute  for  enforcement  of  right 
created  thereby;  Aspen  Min.  Co.  v.  Bucker,  28  Fed.  222,  holding 
Federal  courts,  sitting  In  equity,  may  administer  any  equitable 
right  given  by  State;  Buflford  v.  Holley,  28  Fed.  684,  holding  right 
conferred  by  State,  must  be  enforced  by  Federal  courts  therein; 
Spragne  Co.  v.  Hoyt  29  Fed.  428,  vesting  title  to  land  by  decree  in 
equity,  without  act  of  respondent  under  Connecticut  statute;  Gil- 
christ V.  Helena  Hot  Springs  Co.,  58  Fed.  711,  upholding  equitable 
jurisdiction  to  enforce  State  statutory  liens;  Grether  v.  Wright,  75 
Fed.  746,  43  TJ.  S.  App.  770,  holding  Federal  courts  may  grant  stat- 
utory equitable  remedy  not  Infringing  on  right  to  jury  trial;  Mis- 
souri Trust  Co.  V.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  620,  holding 
Minnesota  statute,  enlarging  relief  from  usurious  contract,  bind- 
ing on  Circuit  Court  therein;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed. 
13,  14,  49  U.  S.  App.  11,  13,  and  Lilienthal  v.  Drucklieb,  80  Fed. 
563,  holding  party,  by  entering  Federal  court,  loses  no  right  or 
remedy  available  in  State  court;  generally  in  Pittsburgh,  etc.,  B.  B. 
V.  Keokuk  Bridge  Co.,  68  Fed.  21,  46  U.  S.  App.  530,  as  to  equity 
jurisdiction;  dissenting  opinion  in  Gates  v.  Allen,  149  U.  S.  463,  37 
li.  810,  13  8.  Ct  978,  majority  holding  contract  creditor  without 
judgment  without  standing  in  Circuit  (equity)  Court  upon  bill  to 
vacate  fraudulent  conveyance. 

Qualified  In  Scott  v.  Neeby,  140  U.  S.  109,  35  L.  860,  11  S.  Ct 
713,  holding  rule  subject  to  qualification  that  enforcement  does 
not  Impair  any  constitutional  right  Distinguished  In  Oakley  t. 
Taylor,  64  Fed.  247,  holding  statute  conferring  right  on  equity 
courts  to  hear  will  contests,  not  enforceable  in  Federal  court 

Miscellaneous. —  Ellis  v.  Davis,  4  Woods,  14,  16»  and  Sharon  t. 
Terry,  13  Sawy.  409.  no  application. 
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21  WaU.  D21-531,  22  L.  606,  LANGDEAU  V.  HAKES. 

Treatiea. —  By  ceasloa  of  territory,  from  one  State  to  anothe 
lie.  property  and  sovereignty  alone  pass,  private  property  r 
Ing  uoafTected,  p.  S27. 

Pabllc  lands. —  LefrlalatloD  conflrmatory  of  French  Httlera 
In  Nortbweet  Territory  reviewed,  p.  528, 

Public  lands —  Legislative  confirmation  of  claim  to  lant 
deflned  boundaries,  perfects  title  tbereto,  and  subseqaent  pa 
only  documentary  evidence  of  title,  p.  530. 

Cited  and  principle  followed  In  Morrow  "v.  Whitney,  OS 
505,  24  L.  457,  holding  confirmation  of  grant  perfects  title  as  a 
Bubsequent  patent,  for  military  purposes,  subsequent  patent 
only  evidence;  Whitney  t.  Morrow,  112  U.  8.  695,  28  L.  87: 
Ct.  334,  holding  patent  does  not  add  to  validity  and  complc 
of  title  confirmed  by  Congress;  Wright  v.  Boseberry,  121  TJ. 
80  L.  1041,  7  S.  Ct  983,  holding  grantees  of  identified  swame 
may  maintain  for  recovery  thereof  before  Issuance  of  patent 
consln  E.  E.  t.  Price  Co.,  133  U.  S.  510,  33  L.  694,  10  8.  C 
holding  land  taxable  by  State  prior  to  issuance  of  patent,  bu 
fulfillment  of  conditions;  St.  Paul  t.  Northern  Pacific  B.  B., 
S.  6,  35  L.  80,  11  S.  Ct  390,  holding  confirmation  not  affec 
snttsequent  patent;  Deseret  Salt  Go.  T.  Tarpey.  142  V.  S.  '. 
L.  1003,  12  S.  Ct  162,  holding  grantee  ma^  maintain  ejectmt 
fore  issuance  of  patent;  McNee  v.  Donahne,  142  U.  S.  598, 
1127,  12  B.  Ct  215,  affirming  S.  C,  76  Cal.  502,  504,  18  Pac  44 
affirming  rule;  Bussell  v.  Maxwell  Land  Co.,  158  tr.  S.  2BS, 
971,  15  S.  Ct  828,  holding  survey,  by  proper  officers,  not  o 
collateral  attack  after  confirmation;  Shaw  v.  Kellogg,  170  TJ. 
42  L.  1060,  18  S.  Ct  644,  holding  survey  by  land  departmen 
pleted  title  prior  to  issuance  of  patent;  Adams  v.  Burke,  3 
419,  F.  C.  49,  and  Wythe  v.  Haskell,  3  Sawy.  5T8,  P.  C.  18,111 
holding  patent  under  Oregon  donation  act,  merely  evidence  i 
passed  by  act;  Tripp  r.  Spring,  5  Sawy.  216,  holding  confln 
of  Congress  controls  any  subsequent  patent;  Cahn  v.  Bai 
SavTy.  55,  6  Fed.  833,  holding  patent  conclusive  record  evlde 
Identity  of  lands  granted;  Pengra  t.  Mnnz,  12  Sawy.  238,  2 
835,  holding  effect  of  patent  to  give  patentee  record  evidence 
existing  title;  Denny  v.  ttodson,  13  Sawy.  76,  32  Fed.  904,  1 
Northern  Pacific  grant  one  In  prresentl;  Franccenr  v.  Neii 
14  Sawy.  354,  40  Fed.  620,  holding  ejectment  malntalnablt 
to  issuance  of  patent;  Briggs  v.  Wash-I>uk-Qna,  37  Fed.  137 
Ing  patentee  estopped  by  warranty  deed  conveying  to  grant 
fore  patent  from  asserting  title  thereunder;  Northern  P&cl&< 
T.  Wright,  51  Fed.  71,  holding  act  making  direct  grant  bett 
dence  of  title  than  patent;  Jatunn  v.  Smith,  95  CaL  15S,  S 
201,  holding  adverse  possession,  commencing  after  date  of 
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not  Interrupted  by  subsequent  patent;  Llddon  y.  Hodnett,  22  Fla. 
448,  holding  exemplification  of  patent,  record  evidence  of  same 
dignity  as  patent;  Briggs  y.  McClain,  43  Kan.  655,  23  Pac.  1046, 
holding  title  passed  to  heirs  of  allottee,  under  Kilcapoo  act  of  1862, 
who  dies  prior  to  patent;  Busch  v.  Donohue,  31  Mich.  484,  holding 
grants  of  swamp  lands,  in  prsesenti,  subsequent  patent  being  mere 
evidence;  Miller  v.  Tobin,  16  Or.  545,  IG  Pac.  164,  holding  title  of 
patentee  of  swamp  land  from  Oregon,  superior  to  that  of  subse- 
quent Federal  patentee;  Clark  v.  Hills,  67  Tex.  145,  147,  2  S.  W. 
358,  holding  confirmation  passes  title;  Barden  v.  Northern  Pacific 
R.  B.,  154  U.  S.  337,  38  L.  1005,  14  S.  Ct  1042,  majority  holding 
mineral  lands  excluded  from  grant  to  defendant;  Farmers'  Loan  Co. 
V.  Chicago,  etc.,  R.  R.,  39  Fed.  151  (overruled,  see  Angle  y.  Chicago, 
etc.,  By.,  151  U.  S.  27,  40,  generally),  De  Mares  v.  Gilpin,  15  Colo. 
81,  24  Pac.  570,  and  Baird  y.  St.  Louis  Hospital,  3  Mo.  App.  439, 
all  holding  description  in  grant  sufficiently  definite;  Petring  y. 
Belore,  3  Mo.  App.  606,  and  Talbot  y.  King,  6  Mont  108,  9  Pac 
442,  both  holding  patent  relates  back. 

Distinguished  hi  Slidell  v.  Grandjean,  111  U.  S.  439,  28  L.  330, 
4  S.  Ct  488,  holding  confirmation  of  grant,  stating  no  boundaries, 
void  for  uncertainty;  Marsh  y.  Nicols,  128  U.  S.  611,  32  L.  541,  9 
8.  Ct  170,  holding  patent  to  Inyention  conyeys  no  rights  until  prop- 
erly signed  and  Issued;  Michigan  Land  Co.  y.  Rust,  168  TJ.  S.  592, 
42  L.  692,  IS  S.  Ct  209,  where  granting  act  specially  proyided  for 
issuance  of  patent;  Smith  y.  Madison,  67  Mo.  704,  additional  formal- 
ities being  requisite  to  pass  title  under  original  Spanish  grant 

Public  lands. —  On  legislative  confirmation  of  claim  to  certain 
quantity,  but  not  to  specific  tract  of  land,  segregation  by  survey 
will  be  required,  when  confirmatioh  will  Immediately  attach  title 
to  hmd  segregated,  p.  531. 

Cited  in  Stoneroad  v.  Stoneroad,  158  U.  S.  253,  39  L.  970,  15  a 
Ct  827,  holding  confirmation  of  grant  in  issue  implied  that  it  should 
be  segregated  by  survey;  President,  etc.  v.  McClure,  167  111.  37,  47 
N.  EL  76,  construing  State  act 

Adverse  posseasion. —  One  claiming,  under  confirmation  of  French 
settlers'  titles,  in  Northwest  Territory  (1807),  cannot  maintain  eject- 
ment against  one  entering  under  claim  and  color  of  title,  and  in 
possession  seyen  years,  notwithstanding  issuance  of  patent  to  plain- 
tiff during  said  period,  p.  531. 

21  WaU.  532-W8,  22  L.  487,  EDWARDS  v.  ELLIOT. 

Courts. —  Supreme  Court  has  no  Jurisdiction,  where  errors  do  not 
show  definitely  that  any  question  cognizable  there,  under  a  writ 
of  error,  was  presented  to  State  court  for  decision,  p.  549. 

Reaffirmed  In  IJagar  v.  California,  154  U.  S.  639,  2^  L.  1044,  14 
8.  Ct  118a    Cited  and  principle  applied  in  O'Neil  y.  Vermont,  144 
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TT.  S.  83Q,  86  L.  4S7,  12  S.  Ct  60S,  holding  record  did  not  pre» 
a.  Federal  qneatloii;  Snell  v.  Dwight,  121  Mobs.  850,  reCualng 
order  an  amendment  to  record,  six  montba  after  Jadgment,  to  ena 
case  to  be  remoTed  to  Federal  conrts. 

Appwd  uid  «rroT. —  Supreme  Court  cannot  go  oat  of  record 
re-examine  an;  qnestlon  under  a  writ  of  error  to  a  State  court 
549. 

Cited  and  principle  applied  In  Newcomb  t.  Wood,  97  D.  S.  t 
24  U  1086,  boldtng  party,  by  not  requiring  referees  to  be  awe 
walrea  any  objection;  Wilson  t.  McNamee,  102  U.  8.  574,  26  L.  : 
Dreiel  v.  True,  74  Fed.  14.  86  D.  S.  App.  611.  and  Carter-Cm 
Co.  V.  Peurrung,  86  Fed.  441,  all  holding  objection,  not  taken 
court  below,  cannot  be  considered  here. 

Court*. —  Supreme  Court  bas  Jurisdiction  vh^re  State  court 
cfded  that  contract  for  building  a  resael  was  not  maritime,  and  I 
glren  by  State  law  was  constitutional,  pp.  S60-S51. 

Ajtpeal  and  error. —  Where  State  court  amended  Judgment  ai 
entry  of  writ  of  error,  original  Judgment  Is  one  to  be  re-examli 
p.  5S2. 

Admiralty. —  State  legielatares  cannot  create  a  maritime  lien, 
confer  Jurisdiction  on  State  court  to  enforce  such  a  lien  by  i 
or  proceeding  in  rem,  p.  556. 

Cited  and  principle  applied  In  The  J.  E.  Bumbell.  148  IT.  S. 
87  li.  847,  13  S.  Ct  500.  and  The  GUde,  197  U.  S.  620,  42  L.  801 
S.  CL  835.  both  holding  Uen  given  by  State,  to  be  enforced  In  ren 
enforceable  only  In  admiralty;  The  J,  F.  Warner,  22  Fed.  345.  h 
lug  admiralty  has  Jurisdiction,  In  pereonam,  of  purely  exectil 
agreement,  and  where  State  law  has  annexed  a  lien  will  eoft 
It:  The  Illinois,  2  Fllpp.  40S.  F.  0.  7,005,  holding  Uen  for  t 
piles,  under  State  statute,  valid;  State  v.  Cox,  —  N,  J.  L.  — , 
Atl.  206,  Hen  for  repairs '  In  home  port,  not  cognisable  In  Si 
tribunal;  Hayford  v.  Cunningham,  72  Me.  134,  holding  admin 
remedies  for  repairs  upon  domestic  veBBele  belong  exclusively 
admiralty;  The  Wlllapa,  25  Or.  76.  34  Pac.  690.  holding  Uen  si 
by  State  statute,  arising  out  of  maritime  contracts,  must  be 
forced  In  admiralty.  See  note,  62  Am.  Dec.  236,  on  Jnrlsdlctloi 
District  Courta. 

Admiralty. —  Contract  for  building  a  ship,  or  to  famish  mater 
for  that  purpose.  Is  not  maritime,  p.  656. 

Cited  and  principle  applied  In  Endner  v.  Greco,  3  Fed.  413,  h 
ing  suit  In  personam,  for  repairs  famished  domestic  vessel, 
cognizable  In  admiralty;  The  Guiding  Star,  9  Fed.  B24,  and  ' 
Count  de  Lesseps,  17  Fed.  461,  both  holding  lifce  cited  case;  Ie 
Glenmont,  87  Fed.  704.  and  The  Glenmont.  34  Fed.  403,  both  b 
Ing  there  was  no  lien  for  equipment,  after  ball  wai  launcbed;  I 
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e  T.  Knobelocb.  31.)  Fed.  41,  holdlog  eerrlcea  of  ageat  Id  por- 
ting Blilp,  not  a  maritime  contract;  Tbe  J.  C.  Rich,  46  Fed.  137, 

The  WlUlHio  Wliidom,  73  Fed.  408.  botb  holding  lien  jlven 
State  Btatute  for  conatructlon  of  veaBel,  not  enforceable  In  ad- 
ilty;  Pile  Driver  B.  O.  A.,  69  Fed.  1008.  holding  contract  for 
')llea  to  floating  pllc-drlver,  non-marltlme;  Globe  Iron  Works 
'he  John  B.  Ketcham.  2d,  100  Mich.  590,  43  Am.  St.  Rep.  470. 
1.  W.  249,  upboliling  lien  given  by  State  statute  for  demands 
nst  watercraft:  IVllson  v.  Lawrence,  82  N.  Y.  411,  412,  np- 
llng  lien  of  State  i^tnlute  for  price  of  satis;  The  Victorian,  24  Or. 

41  Am.  St.  liep.  843,  32  Pac.  1942,  upholding  lien  given  by 
e  statute  for  tmlkllng  oC  reesel;  dissenting  opinions  tn  The 
lawanna.  21  Wnll.  592,  22  L.  667,  majority  holding  valid,  lleoa 
ited  bj  State  for  necessaries  furnished  to  vessel  in  home  port: 
jiUc  Works  V.  'I'ul:  ailde,  157  Mass.  520,  533,  34  Am.  St.  Rep. 

310.  note,  33  N.  IC.  IGC,  majority  holding  Hen  given  by  State 
ute,  for  repnirs.  pnforceable  In  State  court 
iBtingulRbed  in  Tiie  Manhattan.  46  Fed.  709,  holding  contract  to 
plete  vessel,  entered  into  after  the  launching,  Is  maritime; 
ttaker  v.  The  J.  A.  Travis,  20  Fed,  Cas.  1119,  holding  party  could 
'eed  in  rem  for  supplies  furnished  In  home  port,  upon  credit  of 
vessel. 

dmiralty, —  Slate  legislatures  may  create  liens  for  contract  to 
d  a  stiip,  or  to  furnish  materials  therefor,  and  prescribe  the 
le  of  their  enforcenient  p., 557. 

Itert  and  priuciplfi  applied  In  The  Oregon,  14  Sawy.  464,  45  Fed. 
holding  suit  may  tie  maintained  in  admiralty  for  death;  Davis 
Jason.  44  Ark.  sriH,  Warren  v.  Kelley.  80  Me.  525,  526,  15  Atl. 

551,  Atlantic  Works  v.  Tug  Glide,  167  Mass.  628,  34  Am,  St 
.  308.  33  N.  E.  ITrl,  Globe  Iron  Works  v.  The  John  B.  Ketcham, 
100  Sllch.  589,  43  Am.  St.  Hep.  469.  59  N.  W.  249,  Steamer  Petrel 
)umont  28  Ohio  ?r.  318.  22  Am.  Rep.  406.  and  Balzley  v.  Tbe 
rilla,  121  Pa.  St.  23T,  W  Atl.  522,  1  L.  B.  A.  506,  and  n.,  aU 
Ung'llke  cited  cnRe;  McDonald  v.  The  Nimbus,  137  Mass.  363, 
Ung  no  lien  can  be  enforced  here  for  materials  fDmisbed  vessel 
notter  State,  See  note,  62  Am.  Dec.  241,  244. 
ir7. —  Provision  of  Federal  Constitution,  securing  right  of  trial 
lory,  In  controversies  exceeding  |20,  does  not  apply  to  trials  in 
:e  courts,  p.  57,7. 

eafilrmed  in  Walker  v.  Sauvtnet,  92  U.  S.  92,  23  L.  679,  Pearson 
rewdall.  95  V.  S.  2)W,  24  L.  437.  Foster  v.  Jackson,  57  Ga.  207. 
Iker  V.  Railroad,  7  N.  Mex.  288,  34  Pac.  43,  Board  of  Gommrti. 
JeKlnley,  8  OhI.  135,  56  Pac.  1046,  and  Hall  v.  Armstrong,  65 
424.  26  Atl,  693,  20  L.  R.  A.  368. 

Ited  and  prlnci[>lc  applied  In  United  States  y.  Grulkshank,  02 
3.  M2,  23  L.  591.  holding  provision  in  Constltntlon,  as  to  right 
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•f  people  to  SMmiMe;  does  not  opetate  opoB  the  States;  ^ 
nnnoli,  IS  r.  a  IflG,  31  I>  S6.  S  a.  CL  St.  EDenbe^^o'  t.  Pljn 
Co^  134  U.  8.  ».  33  L.  808.  10  S.  CL  425,  and  In  re  Uquo 
Fitzpatrtek.  I«  B.  L  63,  II  AtL  TT5.  an  bidding  that  first  tea  ai 
menta  do  not  Umit  powen  of  StatM;  TUtoa  r.  Uajes.  163 
382.  41  t^  196.  16  S.  Ct.  960.  bcMfng  fifth  amradment  no 
pUcable  to  local  l^fslati<»  of  Cben>ke«  nation;  State  t.  Bot 
104  Ind.  S42.  4  K.  E.  ffTG.  balding  State  an  proceed  In  fekui 
Information;  State  t.  Bates.  14  Utah.  298.  47  Pac  79,  43  L.  1 
42.  and  n^  boldins  raUd,  trial  bj  eight  Jnrors;  dlssmtlnK  cqiinl 
Utller  ▼.  ComnuHiwealtb.  SSTa.62S.14S.E.M3,15L.R.A. 
and  n^  majorttj  holding  section  of  code  conferring  upon  }\u 
concurrent  Jurisdiction  with  Connt?  Conrts,  over  offense  of 
Ing  a  bawdy-hoaae,  repugnant  to  State  Constltiitlon.  See  48 
Dec.  Iffi,  note,  on  this  point    Cited  also  In  56  Am.  Dec  644,  nc 

21  WaU.  558-609,  22  L.  654,  THE  LOTTAWANXA. 

Courts. —  Solemn  Jndgment,  long  relied  on  BS  a  role  of  proi 
should  not  be  overmled,  althoush  erroneous,  except  for  very  « 
reasons,  p.  STL 

Admiralty. —  General  maritime  law  Is  only  so  far  operatli 
law  In  any  country,  aa  It  Is  adopted  by  the  laws  and  usages  tbi 
p.  572. 

Cited  and  applied  In  Tbe  Scotland^  105  U.  S.  2&,  26  L.  1003, 
Ing  American  maritime  law  applicable  In  controversy  arising 
colllBion  of  foreign  and  American  ship;  Liverpool  Steam  C 
PhenlT  Ins.  Co..  I2S  U.  S.  444,  32  L.  703,  9  S.  Ct  4T3.  holdln 
frelghtment  contract,  made  In  America,  with  British  ship,  t 
constroed  by  American  maritime  law;  Ralll  v.  Troop,  157  U.  S. 
39  L.  751,  15  S.  Ot.  665.  discuBBlne  American  nile  as  to  contribi 
ill  general  average;  The  John  G.  Stevens,  170  U.  S.  127,  42  L. 
18  8.  Ct.  550,  stating  American  rule  as  to  preference  of  I 
Thoniassen  v.  Whltwell,  B  Ben.  403,  409,  F.  C.  13.029.  holding 
eral  maritime  law  applicable  in  determining  extent  of  Uabillt; 
collision  between  foreign  vesseis:  The  Mai  Morris,  24  Blatcbf. 
28  Fed.  884,  holding  local  statute  may  Furnish  mle  of  decisU 
absence  of  doctrine  peculiar  to  admiralty;  The  Brantford  CIt; 
Fed.  SS5,  as  to  what  maritime  law  governs  construction  of  fo: 
bills  of  lading;  Card  v.  Hlne.  39  Fed.  821,  and  Phelps  v.  S.  8. 
of  Panama,  1  Wash.  Ter.  526,  both  holding  Federal  maritime 
law  of  the  territory,  and  enforceable  In  Its  District  Conrts. 

Qualified  In  M'Carty  v.  The  City  of  New  Bedford,  4  Fed. 
holding  foreign  Jurists  and  ordinances  referable  to  for  pro( 
what  marine  law  Is. 

Admiralty, —  Constitutional  prorlsioQ  for  Federal  Jurisdt 
over  admiralty,  referred  to  a  system  of  law  operating  unUo 
In  tbe  whole  country,  p.  575, 
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ited  and  applied  In  Re  Garnett.  141  U.  S.  12,  13.  14,  35  1-.  638, 

11  S.  Ct.  S42,  M3.  hnldlDS  law  of  Umlted  Uablllty  (18S1)  ex- 
la  over  navigable  rhera;  Covington  Bridge  Co.  t.  Kentucky, 
U.  S.  211.  3S  L.  OCR,  14  S.  Ct.  1089,  holding  admiralty  Jnrlsdlc- 

ertends  over  navigable  Internal  waten  of  United  Statea;  Zol- 
;r  T.  The  Bmma,  30  Fed.  Gaa.  940,  holding  admiralty  Jnrlidlc- 

extendn  over  navli^able  vaters  entirely  within  State;  Malony 
!lt7  or  MUwaukop,  1  Fcil.  613,  holding  marine  tort  on  ardflclal 
a  within  admiralty  jurisdiction;  The  E.  A.  Shores,  Jr.,  73  Fed. 

boldlDg  nartor  liiw  (February  13,  1803)  applies  to  veBsela  on 
tt  I,akes;  Holt  v.  Cumnilngs,  102  Pa.  St  214,  48  Am.  Sep.  190, 
Jng  engineer  of  tug  In  Delaware  hay,  entitled  to  rights  of 
ical  attendance  conferred  on  seamen  by  maritime  law;  argu- 
>,  In  Swift  T.  Philadelphia,  etc.,  B.  B.,  64  Fed.  68,  holding  then 
0  commoD  law  of  the  United  States;  generally  In  In  re  Whtt- 

71  Fed.  734,  and  Railway  Co.  t.  Simon,  US  Ohio  a  O.    182. 

extended  note  in  G2  Aol  Dec.  238,  on  State  actions  against 


dmiralty. —  Question  as  to  limits  of  admiralty  law  Is  excloslTely 
clal,  and  neither  State  nor  congressional  law  can  broaden  ot 
tiw  them  as  Judicially  determined,  p.  676. 
ted  and  principle  applied  In  The  Schooner  Kalmar,  10  Ben. 
244,  F.  C.  7,601,  holding  lien  for  half  pilotage  does  not  depend 
State  statute;  The  GuiaiQS  Star,  0  Fed.  526,  holding  material* 
.'s  lien  cannot  be  extended  to  Include  State  Hen  upon  non- 
itlme  contracts;  The  Mnnbasaet,  18  Fed.  921,  927,  holding  State 
aot  create  maritime  Hen  for  rion-maritlme  tort;  The  H.  B.  Wll- 
.  52  Fed.  389,  holding  Hen,  under  Maine  statute,  for  adrauces 
le  by  part  owner.  non-mitrlHme,  and  unenforceable  In  admiralty; 
John  G.  Sweeney,  55  Fed.  642,  dismissing  libel  for  Injury  by 
I  to  bridge;  The  Alii.inca,  66  Fed.  612,  holding  State  legislation 
not  impose  conditions  on  maritime  liens;  Greenwood  t.  Town  of 
Mport,  63  Conn.  e04,  GO  Fed.  677,  holding  declaiona  o(  highest 
!e  court  do  not  relieve  Admiralty  Court  from  exercising  Its 
1  judgment;  Pile  Driver  B.  O.  A.,  69  Fed,  1007,  holding  ad- 
alty  cannot  enforce  State  lien  on  floating  structure,  unless  same 
Itted  for  navigation:  Hudson  t.  Parker,  166  U.  S.  284,  30  L.  426, 
S.  Ct  453,  holding  court  cannot,  by  rule,  enlarge  or  restrict 
own  inherent  Jurisdiction  or  that  of  other  courts.  See  note  in 
4m.  Dec.  237. 

.dmiralty. —  Under  its  commercial  powers.  Congress  has  an- 
rlty  to  Introduce  such  changes  Id  maritime  law  as  are  from 
e  to  time  needed,  p.  5TT. 

ited  and  applied  In  Providence  Steamship  Co.  v.  Hill  Mfg.  Co., 
U.  a  5S0.  27  I..  1042.  3  8.  Ct  386,  Sustaining  act  of  1851,  Ilmlt- 
Bhipowner'e  UablHly  for  loss  by  fire;  Butler  v.  Boston  Steamship 
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Co.,  130  IT.  8.  555,  656,  BSJ,  32  L.  1024,  9  8.  Ct  618.  619.  tt 
liability  law  coextensive  with  genera]  admiralty  JurlBdlctloi 
re  TraneportaUoD  Co.,  S  Fed.  614,  621,  and  Tbe  Katie,  40  Fed 
7  I..  K.  A.  66,  and  n.,  Bnataliilng  Umlted  liability  act  of  1851 
City  of  Norwalk.  55  Fed.  110,  boldintt  action  for  damages  foi 
sonal  Injuries,  permitted  by  State,  cognizable  In  admiralty; 
eraUy  tn  Tbe  IlUcofs,  2  FUpp.  410,  F.  G.  7,005.  as  to  power  to 
admiralty  law. 

Maiitiine  liens. —  Under  maritime  law,  aa  received  In  tbls 
try,  no  Ilea  exists  on  ship  for  repairs  made  and  supplies  fnm 
In  ber  home  port,  p.  578. 

Cited  and  principle  applied  In  Norton  t.  Switzer,  03  U.  S.  3i 
L.  907,  holding  master  of  domestic  vessel  has  no  Ilea  tbereo 
Berrlces;  The  J.  B.  Rambell,  148  U.  S.  12,  37  h.  347,  13  S.  Ct 
denying  such  lien,  under  general  maritime  law,  but  holding 
lien,  created  by  State  law.  enforceable  In  Federal  Admiralty  G< 
The  Steamboat  Slonltor.  10  Ben.  188.  F.  C.  9,701),  dismissing  Ub 
supplies  furnished  In  home  port;  The  Albany,  4  Dill.  442.  44 
C.  131,  holding  materialman  has  no  lien  for  supplies  furnish 
bome  port,  criticising  rule;  Monongabela  Nav.  Co.  v.  The  Bob 
nell,  1  Fed.  219,  denying  lien  for  lockage  where  services  wer^ 
dered  In  home  port:  The  Short  Cut,  6  Fed.  631,  holding  maste 
no  lien  for  wages;  The  D.  S.  Newcomb,  12  Fed.  736,  denyluf 
for  raising  sunken  ship  In  home  port;  In  re  Insurance  Co.,  22 
114,  bolding  no  general  Hen  created  by  maritime  law,  in  fav 
insurer,  for  unpaid  premtuois:  The  Menominee,  36  Fed.  198,  bt 
lien  for  supplies  furnished  In  home  port  can  only  exist  by 
vlBlons  of  State  statutes;  The  Gilbert  Knapp.  3T  Fed.  214, 
holding  stevedore  has  no  lien  for  loading  ship  In  home  port;  "1 
T.  The  North  Cambria.  40  Fed.  666,  holding  no  Hen  exists  for 
age  from  death  of  relative,  through  marine  tort;  Lighters  Ni 
and  28,  57  Fed.  606,  15  V.  S.  App.  236,  holding  Hen  creatt 
State,  unenforceable,  unless  supplies  were  furnished  on  crei 
vessel;  The  SIrius,  65  Fed.  235,  bolding  watchman  on  vessel 
In  bome  port  has  no  Hen  for  services;  The  0.  Vanderbllt,  86 
788.  789,  bolding  no  Hen  for  wharfage  attaches  to  domestic  ' 
withdrawn  from  navigation  and  kept  at  wbarf  for  storage  m 
Cited  generaUy  in  Tbe  Albany,  4  Dili.  446,  448.  F.  0.  131.  ani 
Favorite,  3  Sawy.  411,  F.  C.  4.609,  as  to  what  constitutes 
port;  The  Thomas  Fletcher,  24  Fed.  377,  holding  supplies 
be  furnished  In  foreign  port  snd  on  ship's  credit  to  create  mai 
lien;  Kretamer  v.  The  Wlinnm  A.  Levering,  35  Fed.  784.  h< 
State-created  Hen,  not  enforceable  where  statute  was  not  st 
complied  vrithr  Tbe  Samuel  Marshall.  49  Fed.  756,  qusre, 
wbetber  rule  applies  where  part  of  owners  reside  In  port  i 
supplies  are  furnished;  Davidson  y.  Baldwin,  79  Fed.  97,  • 
&  App.  589. 
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Uted,  but  not  appUi^d,  In  The  Alvlra,  63  Fed.  147,  enforcing  Hen 
home  supplies,  tn  ated  by  California  statute.  DiRtlngulsbed  In 
?  Sarah  Harris,  13  Blatchf.  504,  F.  C.  12,347,  where  auppUea  were 
nished  in  foreign  jjort;  The  I'lymouth  Bock,  13  Blatchf.  608,  F, 
11,237,  holding  Hen,  created  by  fnnilBhIng  suppUea  to  New  Jer- 
sblp  in  New  York;  Tlie  Dolpbln.  1  FUpp.  B84,  F.  0.  8,973,  hold- 
lien  exlfita  on  Hhi])  In  favor  of  underwriter  for  premininB  due 
marine  pohcy;  Ch.ipinan  t.  The  Engines  of  the  Greeapolnt,  38 
I.  072,  holding  rule  does  not  extend  to  claims  for  salvage  in  do- 
itliT  ports;  Tbe  Scow  No.  IB,  92  Fed.  1010,  upholding  Hen  against 
neatic  vessel  for  wharfage. 

kdmlnilty.—  Decree  anstalning  libel  against  domestic  eblp,  pro- 
dings  having  been  begun  when  mlea  of  admiralty  practice  did 
extend  to  proceedings  in  rem,  against  domestic  ship,  for  sop- 
's, must  be  reversed,  although,  before  flnal  Judgment  on  ai>peal, 
iB  were  amended  to  allow  such  proceedings,  p.  D79. 
L  maritim.a  lien  la  a  right  o£  property,  not  a  mere  matter  of  pro- 
ore,  p.  578. 

ited  In  Tbe  J.  E.  Rumbell,  148  U.  8.  11,  37  L.  347.  18  S.  Ct  BOO. 
[inguishlDg  State  li<'n  for  building  ship,  from  maritime  lien;  The 
n  G.  Stevens.  170  V.  S.  117.  42  L.  971,  18  S.  Ct  B46,  holding  lien 
damagen  from  collision  takes  precedence  over  prior  Uen  for  sup- 
s:  The  J.  W.  Tucker,  20  Fed.  131.  holding  concurrent  liens  are 
je  paid  pro  rata;  dissenting  opinion  In  The  Great  Western,  118 
S.  534,  30  L.  101,  <i  S,  Ct  1168,  as  to  nature  of  proceeding  In  rem. 
[aritline  liens  —  Admiralty. —  In  absence  of  congressional  regn- 
on  of  subject,  rights  of  materialmen,  furnishing  necessaries  to 
),  In  home  port,  may  be  regulated  by  States,  Hens  given  tbem  by 
te  law  being  enforceable  In  District  Court,  p.  580. 
'oUowIng  are  the  citing  cases  relying  upon  this  holding:  The 
S.  Rumbell,  148  U.  S.  13,  37  L.  348,  13  8.  Ct.  500,  holding  State 
I  for  supplies  furnished  in  borne  port,  enforceable  In  Federal 
rairalty  Courts;  I'he  Virginia  Bulon,  13  Blatchf.  520,  F.  0,  16,974, 
orclng  lien  for  whtirfage,  given  by  State  law;  The  John  Farron, 
Blatchf.  25,  F.  C.  7,341,  holding  State  lien  enforceable  In  ad- 
-alty,  altbougl)  same  law  gives  8tate  courts  unconstitutional 
ver  to  proceed  In  rem;  The  William  T.  Graves,  14  Blatcbf.  192, 
leu.  572,  F.  C.  17.758,  holdioK  State  statute,  creating  preferred 
1  for  home  repairs,  takes  precedence  over  title  acquired  un- 
■  foreclosure  of  prior  mortgage;  The  J.  H.  Slarln,  15  Blatchf.  COt, 
Conn.  500,  F,  C.  7,;;20,  enforcli.g  State  wharfage  lien;  The  tJna- 
la,  8  Ben.  479,  F,  C.  14.332,  holding  State  Hen  for  home  supplies 
fvallH  over  title  of  purchaser,  without  notice;  The  General  Burn- 
e,  2  Fllpp.  145,  3  Fed.  220,  holding  State  lien  of  materialmen 
mUliIng  supplies  In  home  port  of  equal  rank  with  that  of  for- 
;n  materialmen;  The  IUIuoIb,  2  Fllpp.  404,  408,  409,  F.  0.  7,005, 
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enforclog  State  lien  for  neceasarfes  famished  In  home  port,  1 
holding  same  not  a  maritime  Hen;  The  Raleigh,  2  Hughes,  48, 
F.  C.  11,639,  enforcing  State  lien  for  home  supplies;  Scholta 
Bosman,  5  Hoghea,  101,  F.  C.  12,488,  upholding  admiralty  Jorlac 
tion  to  enforce  libel  In  personam,  Irrespective  of  existence  of  I 
for  snppllee;  The  George  T.  Kemp,  2  Low.  4T9,  480,  F,  0,  5,3 
holding  admiralty  will  enforce  lien  ^ven,  notwlttastandtng  pi 
ence  of  owner,  by  State  law;  The  Revenne  Cntter,  No-  2,  4  8ai 
1!>3,  F.  0.  11,714,  enforcing  lien  for  supplies  furnished  cntter 
fore  sbe  paaeed  to  government;  The  Hlawatba,  B  Sawy.  162,  F. 
6,4S3,  holding  State  lien  of  domestic  materialman  prevails  over  t' 
of  prior  mortgagee;  Holmes  v.  Oregon,  etc..  Ry.,  6  Sawy.  272 
Fed.  83,  holding  statutory  right  to  recover  damages  for  death, 
forceable  In  admiralty;  The  Canada,  7  Sawy.  185,  7  Fed.  733,  b< 
Ing  State  lien  of  domestic  materialman  prevails  over  prior  ni< 
gage,  whether  etatnte  so  provides  or  not;  The  City  of  Salem,  7  Sa^ 
479,  10  Fed.  845,  enforcing  State  Hen  of  laborers;  The  Oregon, 
Sawy.  464,  45  Fed.  77,  holding,  nnder  Oregon  law,  admlnlstrs 
haa  lien  on  vessel  for  damage  from  death  of  Intestate,  caused 
marine  tort;  The  Bradish  Johnson.  3  Fed.  Oas.  1134,  and  The  Tt 
dore  Perry,  23  Fed.  Cas.  911,  both  holding  State  lien  for  home  s 
piles  OBtranks  mortgage;  Reyley  v.  The  Carrie  Brooks,  20  S 
Cas.  681,  bnt  holding  mortgage  took  precedence  over  snbsequ 
State  Itens,  tinder  State  law;  The  St  Joseph,  21  Fed.  Cas.  : 
holding  District  Court  proper  forum  for  enforcement  of  lien  crea 
by  State;  In  re  Transportation  Co.,  5  Fed.  609,  618,  holding 
miralty  bound  to  recognize  property  rigbta  established  by  Sta' 
The  Qeneral  Tompkins,  9  Fed.  621,  recognizing  lien  given  by  i 
sonri  statute;  The  Two  Uarys,  16  Fed.  700,  holding  shipwriebt  n 
acquire  lien  under  State  statute;  The  J.  F.  Warner,  22  Fed.  i 
holding  State  Hen  for  breach  of  executory  contract  enforceable 
personam  In  admiralty;  The  Venture,  26  Fed.  287,  holding  State  ] 
against  domestic  vessel  precedes  mortgage  recorded  under  act 
Congress;  The  Sylvan  Stream,  35  Fed.  315,  enforcing  State  ilen 
home  supplies;  The  Wyoming,  35  Fed.  549,  550,  holding  State  ] 
for  labor  of  equal  dignity  with  like  foreign  liens;  Clyde  v.  Stc 
Transp.  Co.,  36  Fed.  502,  1  L.  R.  A.  794,  holding  State  supply  1 
entitled  to  precede  prior  mortgage;  Tlie  Madrid,  40  Fed.  680,  < 
holding  State  supply  lien  ranks  equally  with  lien  for  foreign  a 
plies;  WIsbart  v.  The  Jos.  Nixon,  43  Fed.  926,  holding  towbi 
keeper's  services  maritime,  and  State  Hen  therefor  enforceable 
admiralty;  The  Manhattan,  46  Fed.  798.  799,  enforcing  State  ] 
for  materials  furnished  In  constmctlng  vessel;  The  Lonis  Olsen, 
Fed.  653,  enforcing  master's  Hen  for  wages,  provided  by  Oallfoi 
code;  Tbe  Samuel  Marshall,  54  Fed.  400,  6  U.  S.  App.  389  (affi 
Ing  8.  C,  49  Fed.  756,  758,  769,  In  0.  0.  A.),  and  The  City  of  t 
walk,  55  Fed.  100,  holding  action  In  personam  for  damages  for  ] 
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lojnrles,  permEtted  by  local  law,  within  admiralty  Jurlsdlo 
Blgelow  V.  NIckersOD.  70  Fed.  119,  34  U.  S.  App.  201,  30  L. 

340,  enforcing  WlscouBln  statute  as  to  actions  lor  death  by 
[ence;  The  ■Willamette,  70  Fed.  880,  44  tJ.  S.  App.  28,  31  L.  R. 
),  holding  representatives  of  pasaengerB  killed  In  collision  may 
Q  admiralty,  where  State  permits  such  actlona;  The  Iris,  SS 
906,  DOS,  holding  principles  of  maritime  law  applicable  to  Ifena 
irelgn  vessels,  shonid  be  applied  to  statutory  liens;  The  Del 
,  90  Fed.  500,  bolOtng  local  lien  laws  not  amendments  of  gen- 
Qiarltlme  code,  but  to  be  upheld  as  aids  to  commerce;  The 
30.  94  Fed.  551,  reversing  S.  C,  80  Fed.  373,  enforcing  State 
'or  repairs  in  home  port;  State  v.  Cm,  —  N.  J.  L.  — ,44  Atl. 
contract  for  repairs  In  home  port  not  cognlzabla  In  State 
aal;  Warren  v.  K.-lley,  80  Me.  524,  525.  630,  15  AU.  50,  53,  np- 
ig  power  of  Staff  to  create  Hen,  based  on  maritime  contract; 
ler  Petrel  v.  DumonL  28  Ohio  St  610,  611,  018,  22  Am.  Bep, 
too.  4I>G,  holding  State  Uen  for  repairs  to  domestic  vessel,  un- 
ceable  in  rem  In  State  conrta  only;  The  Willapa,  is  Or.  73, 
:  Pac.  680,  Sill,  and  Weaton  v.  Morae,  40  Wis.  4B9,  both  holding 

may  create  llpn  for  domestic  anpplles,  but  remedy  mnat  be 
it  In  Federal  courts:  dissenting  opinion  In  Wabash,  etc.,  R.  B. 
inols,  118  U.  S.  GS5,  30  L.  2>4,  7  S.  Ct  18,  majority  holding 

law    prohibiting  rate  discrimination,  void. 
pd,  arguendo.  In  Waterbury  v.  Newton,  50  JJ.  J.  L.  539,  14  Atl. 
ipholding  statute  punishing  sale  of  oleomargarine.    Cited  gen- 

In  Brown  V-  Houston,  114  U.  S.  631,  29  Ia  260,  5  S.  Ct  1096, 

power  of  States  to  regulate  commerce  in  absence  of  con- 
lonal  action;  TIip  Ellia  Ifldd,  3  Sawy.  521,  B".  0.  4.364,  as  to 

constltntes  raariiime  contract;  The  De  Smet,  10  Fed.  483,  as 
orlty  of  Ileus  over  mortgagea;  Lonlavllle.  etc.,  R.  R.  t.  Railroad 
ilssion,  19  Fed.  T12.  aa  to  State  regulation  of  commerce;  Gould 
irobson.  58  &llcli.  291,  25  N.  W.  196,  holding  mortgagee  of  ves- 
)1<1  by  Admiralty  Court,  without  obtaining  Jurladlctlon,  may 

replevin  against  purchaser.  Cited  In  27  Am.  St  Rep.  555, 
on  State  regiilntlon  of  commerce. 

>(i,  but  not  applied.  In  The  Schooner  Columbus,  6  Sawy.  488, 
'.  C.  3.044,  hoUllTig  DO  Hen  existed  by  State  law;  The  John  T. 
i.  3  Woods.  64.  F.  0.  7,430,  and  The  Caral.  4  Woods,  20,  50 
223,  Hen  not  having  been  recorded  as  provid'NJ  In  State  law 
□g  same;  The  Rapid  Transit  11  Fed.  327,  328,  no  lien  exlst- 
Qder  State  law.  Distingnished  In  Tbe  Kate  Hlncbman,  6  BIsa. 
r.  C.  7.620.  affirmed  In  Circuit  Court.  8.  C.  7  Bias.  239,  F.  C. 

holding  State  lien  for  home  auppUes,  Inferior  to  maritime 
;age;  Undefwrltera'  Wrecking  Co.  y.  The  Katie,  3  Wooda,  186, 

14.d42.  postponing  State  Uen  to  subsequent  mortgage;  Bald- 
'.  Tbe  Bradlah  Johnson,  3  Woods,  SS5,  586.  F.  C.  798.  holding 

cannot  create  lien  which  shall  hare  priority  over  one  already 
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exlsUag  by  act  of  Congreaa;  McCaskey  t.  Tbe  Coal  Bluff,  I 
IB  Fed.  Cas.  1260,  12G1,  holding  admiralty  jurlHdiction  does  ni 
tend  to  claim  of  bnllder's  lien,  work  being  done  ashore;  The 
E.  A.  Barnard,  2  Fed.  721,  holding  maritime  liens  for  fordgi 
piles  outraok  statutory  Hen  for  home  supplies;  The  Sylvan  < 
9  Fed.  336,  holding  State  statute  cannot  create  maritime  He 
damages  for  death  from  marine  tort;  The  Kingston,  23  Fed 
dismissing  Ubel  created  by  State  law  for  non-maritime  coii 
Welsh  T.  Tlie  North  Cambria,  39  Fed.  OIC,  holding  lien  cam 
created  for  damages  from  personal  Injuries  received  by  one 
Ing  vessel;  The  Lyndburst,  48  Fed.  841,  842,  holding  State  lit 
applicable  to  foreign  vessels  on  which  maritime  Hen  exi8t« 
same  supplies;  Lighters  Nos.  27  and  28.  57  Fed.  666,  15  U.  8. 
:£36,  dismissing  libel,  under  State  lieu,  vrhere  supplies  wer 
furnished  on  credit  of  vessel;  The  Unadilla,  73  Fed.  351,  h< 
holder  of  State  Hen,  unenforceable  by  admiralty  process,  can 
proceeds  of  sale  only  after  satlsfactloa  of  maritime  Uens.  Qu. 
In  The  floward,  29  Fed.  604.  and  The  Blectrwn,  74  Fed.  695 
685,  45  U.  8.  App.  16.  both  holding  SUte  cannot  confer  11 
home  port,  unless  supplies  are  furnished  on  vessel's  credit 
Westover,  76  Fed.  383,  holding  State  Hens  merely  operate  to  i 
rebuttable,  presumption  that  credit  was  given  owner  peraoot 

Admiralty. —  States  cannot  exclude  contracts  for  fumlshini 
essaries  to  vessel  in  home  port  from  domain  of  admiralty 
diction,  or  confer  Jurisdiction  on  State  courts  to  proceed  ii 
for  enforcement  of  Hens  created  by  State  laws,  such  beln 
forceable  by  common-law  remedies  only,  p.  580. 

Cited  and  principle  applied  In  Watts  v.  Camors,  115  U.  8 
20  L.  409,  6  8.  Ct  &i,  holding  charter  clause  as  to  stipulated 
ages,  to  be  interpreted  according  to  general  maritime  law 
State  rule;  Tbe  Glide.  167  U.  S.  619,  «»).  622,  42  L.  300.  301 
17  S.  Ct  934,  935,  reversing  S.  C,  157  Mass.  626,  528,  34  Ai 
Rep.  306,  308,  33  N.  E.  163,  IfM,  holding  enforcement  In  rt 
State  Ilea  exclusively  within  admiralty  Jurisdiction;  The  Mini 
Chllds,  10  Ben.  556,  F.  C.  9,640,  holding  State  statute,  pro' 
remedy  In  rem  In  State  court,  unconstitutional;  The  nilnols,  2 
410,  F.  C.  7.005,  holding  Admiralty  Courts  will  enforce  Jn  thel: 
mty  whatever  rights  State  statutes  create;  Endner  v.  Greco,  ; 
412,  holding  suit  In  personam,  for  supplies  furnished  domestli 
sel,  within  admiralty  jurisdiction;  Glndele  v.  Corrigau,  129  III 
16  Am.  St  Bep.  295,  22  N-  E.  617,  but  holding  attochment  of  i 
in  common-law  action,  does  not  render  proceeding  Id  rem; 
ford  V.  Cunningham.  72  Me.  133,  holding  State  conits  have  do 
diction  over  proceeding  In  rem,  to  enforce  supply  lien;  Wan 
Eelley,  80  Me.  529,  15  Atl.  53,  holding  State,  by  creating  lien 
not  confer  Jurisdiction  on  Its  courts  to  enforce  same;  UcDon 
Tbe  NlmbQS,  137  Mass.  363,  denying  power  of  State  court  ' 
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State  Hen  for  rppaira;  The  WlUapa,  25  Or.  75,  34  Pac.  600, 
ng  power  of  State  eonrt  to  enforce  State  lien  by  proceetling 
3];  state  T.  Cox,  ~-  N,  J.  L.  — ,44  Atl,  206,  contract  for  repairs 
me  port  not  cognizable  In  State  tribunal;  disBentlng  opinion  In 
ittc  Works  V.  Tug  Glide,  16T  Mass.  630,  533.  33  N.  B.  165, 
U  Am.  St.  Itep.  309,  810,  note,  denying  power  of  State  conrt 
force  State  Hen  In  rem,  majority  contra. 

sUifled  in  Shearer  v.  City  Bank,  116  Ala.  3C2,  22  So.  15S,  bold- 
tate  courts  mny  enforce  State  llena  on  contracts  for  wblcta  gen- 
rnarltlnie  latv  confora  no  lien;  Crescent  City,  etc.,  Co.  v.  Simp- 
77  Cal.  289,  19  Pnc.  427,  holding  State  Jurisdiction  concurrent 
e  common-Ian-  reiiii?dy  Is  Bought;  Burke  Mfg.  Co.  t.  The  Salts- 
42  Mo.  App.  91,  !>2.  holding  State  lien  for  home  supplies,  en- 
able In  State  court. 

miralty. —  Jurisdiction  of  District  Court  over  admiralty  ques- 
is  exclusive,  p.  5S(i. 

ed  and  applied  In  Moran  t.  Stui^es,  154  IT.  S.  276,  88  L.  968, 
CL  1025,  holding  Btate  court  lacka  Jurtedlctlon  In  personam 
Ubellant  proceeding  In  District  Court;  The  John  Cuttreli,  9 
77S,  boldlng  sale  of  ship,  under  State  law,  cannot  deatroy 
ivoe  lien  thereon;  United  States  t.  Burlington,  etc.,  R.  R.,  21 
337,  342.  holding  ^tate  laws,  creating  Jurisdiction  In  rem,  to 
ce  maritime  liens,  void;  The  Lyndhurst,  48  Fed.  841,  holding 
statute  iDcompotcnt  to  Impart  superior  attributes  to  State 
over  maritime  Hens;  The  Cerro  Gordo,  62  Conn.  G70,  684,  S4 
392,  365,  holding  fieamen's  lien  enforceable,  despite  their  prior 
ery  of  Judgment  In  State  court;  The  Willamette  Valley,  62 
296.  holding  maritime  Ileus  enforceable  in  admiralty,  against 
in  poBseBRion  of  receiver  appointed  by  State  court;  Haller  v. 
51  Fed.  299,  bolding  action  on  bond,  on  contract  to  hire  and 
ige  steamboat,  wiililn  admiralty  Jurisdiction. 
jniralty. —  Under  jiower  of  Admiralty  Court,  to  diatribate  snr- 
proceeds,  on  Bale  of  lil)el]ed  ahlp,  to  all  showing  vested  Inter- 
herein,  same  may  be  paid  to  holder  of  mortgage,  to  secure 
not  founded  on  maritime  contract,  although  such  a  creditor 
not  file  a  Ubel  tberefor,  p.  583. 

ed  and  principle  applied  In  The  Illinois,  2  Fllpp.  432,  F.  O. 
,  holding  Bole  right  of  mortgagee  In  admiralty.  Is  to  claim 
Ina  proceeds  of  Piile:  Petrle  v.  Tug  Coal  BlutT,  No.  2,  3  Fed. 
holding  claimant  may  petition  for  satisfaction  of  claim  from 
In  admiralty  reiilnter,  although  not  entitled  to  sue  In  ad- 
ity;  The  Guiding  Star,  9  Fed.  624,  bolding  mortgage  on  ship 
only  be  trented  as  a  legal  lien;  S.  C„  18  Fed.  207,  holding 
time  outrank  non-maritime  llena;  The  B.  V.  Munday,  22 
174.  holding  surplus,  after  sale  under  llbeL  may  be  distrib- 
to  mortgagees;  The  Wyoming,  87  Fed.  643,  holding  surplus 
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cannot  be  awarded  to  general  creditor,  as  against  mortgagee 
Templar,  S&  Fed.  208,  boldlnK  court  has  power  to  pay  claims 
pairs,  out  of  snrplns;  The  Adrance,  63  Fed.  706,  holding 
gagee,  on  default  In  mortgage,  before  appolntmeat  of  recelvi 
rested  Interest,  n-lthln  rule;  The  Katie  O'Nell.  05  Fed.  113,  1 
Admiralty  Court,  having  surplus  funds  from  sale  of  vessel,  m 
tertala  mortgage  claims,  passing  on  validity  thereof;  The  Eln 
72  Fed.  611,  holding  equitable  assignment  of  portion  of  fui 
forceable  In  admiralty;  Steam  Dredger,  No.  1,  87  Fed.  763,  h 
foreman  on  dredge  entitled  to  Hen  for  wages,  whlcb  roust  t 
Isfled  In  distribution  of  surplus;  arguendo.  In  The  Dora,  S'. 
347. 

Distinguished  In  The  3.  E.  Rumbell,  148  U.  S.  15,  17,  37  1 
348,  13  S.  Ct  BOl,  602,  holding  valid  State  Hen  for  material 
nished  In  home  port,  takes  precedence  over  prior  mortgage 
Alice  Getty,  2  Fllpp.  19,  21.  F.  a  IIB,  holding  mortgage  Her 
poned  to  maritime  Hens;  Miller  v.  The  Peerless,  45  Fed.  4! 
fusing  to  adjudicate  mortgagor's  claim  for  damages  against 
gagee:  The  Ballzl,  52  Fed.  415.  refusing  to  distribute  surp 
creditors  baring  no  Tested  Interest  therein;  The  WlUamette  1 
76  Fed.  841.  843,  847,  854.  and  In  re  Forsyth,  78  Fed.  SM, 
holding  creditor,  under  Judgment  of  State  court,  has  no  U' 
surplus  proceeds. 

Uarittme  Ueoa. — Materialmen  have  Hen  on  ship  for  sn 
furnished  her  Id  ber  borne  port,  per  CHfford,  J.,  dlsseutlDi 


Cited  In  The  Albany.  4  Dill.  447,  F.  C.  131,  and  The  Bed  ' 
B  McCrary,  123.  124,  14  Fed.  870,  871.  872,  criddilnc  niUi 
majority. 

Admiralty. —  Term  "  foreign  port "  Includes  aU  maritime 
other  than  those  of  State  to  which  vessel  belongs,  per  ClllToi 
dissenUng,  pp.  694-600. 

Cited  In  The  Albany,  4  DHL  444,  F.  0.  131,  holding,  wbethei 
ael  Is  foreign  or  domestic,  depends  on  owner's  residence;  The 
berland,  30  Fed.  461.  holding  every  port  in  vessel's  State  a 
port,  all  others  foreign;  Endner  v.  Greco,  3  Fed.  413,  holding 
tract  for  repair  of  scow   Is  maritime. 

HlBcellaneons.—  The  Albany,  4  DIU.  440.  F.  0.  131.  and  B) 
T.  The  Venture,  21  Fed.  928. 

21  WalL  609-616.  22  L.  687,  NATIONAL  BANK  r.  COLBY. 
Bankruptcy. —  Property  of  national  bank,  organized  nude 
of  1864,   cannot  l>e  attached   by   Individual  creditor,   after 
vency.  so  ai  to  defeat  claim  of  subsequently-appointed  recelT< 
612. 
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ted  and  principle  applied  In  DsyIs  v.  Elmlra  Sav.  Bank,  U>I 
•>.  285,  40  L,  701,  16  8.  Ct  6W,  holding,  under  itatutes,  that  a 
erence  of  debt  of  an  Inaolrent  national  bank,  for  a  deposit  by 
vlngs  bank.  Is  Invalid:  Boberts  v.  Hill,  23  Blatchf.  314.  318,  2t 
.  5~2,  570.  bolillQg  that  transfer  was  fraudulent;  Chemical  Nat. 
k  T.  ArmBtroDg,  09  Fed.  375,  IS  U.  8.  App.  4aS,  28  L.  R  A.  234, 
Ing  credliora  of  insolrent  national  bank  cannot  be  required  to 
V  credit  for  coUectlona  made  after  Insolvencr,  on  collateral 
rities;  Denton  v.  Baker,  79  Fed.  192.  48  U.  S.  App.  241.  bold- 
equltr  caunot  compel  the  allowance  of  claim  by  receiver; 
vey  T.  Allen.  IG  Blatchf.  37.  38,  F.  O.  6,177,  and  Woodward  r. 
worth.  4  Colo.  583,  holding  Uke  cited  case;  National,  etc..  Bank 
k'chanics'  Nat  Bank,  89  N.  T.  441,  holding  that  receiver  may 
e  to  vacate  attacbment  without  being  a  party;  National,  etc.. 
k  T.  Mechanics'  Nat  Bank,  8S  N.  Y.  469,  holding  attachment 
lot  Issue  out  of  State  court  against  a  national  bank  about  to 

stlngulslipd  In  PHce  v.  Coleman,  22  Fed.  696,  697.  where  there 
notblDK  to  jii'licfite  Insolvency  at  time  of  attachment;  Yardley 
'lotbler.  41)  I'Vd.  341,  holding  depositor  In  insolvent  bank,  in- 
fng  note  discounted  by  bank,  can  set  off  his  deposit  against 
note  maturing  after  the  Insolvency. 

inks  and  banking. —  Purpose  of  act  of  1864,  creating  national 
-,s,  was  to  sci:ure  the  govemmeot  notes  by  giving  a  first  Uen, 
lo  secure  assets  for  a  ratable  dietrlbutlou  among  creditors;  re- 
;r  has  control  of  the  asaeta  for  thU  purpose,  p.  618. 
ted  and  rellod  upon  in  Pacific  Nat  Bank  v.  Mlzter.  124  tf.  S. 
31  L.  GTO,  8  S.  Ct  720,  holding  no  attachment  can  Issue  against 
itlonal  bank  before  final  Judgment;  Uerrill  v.  National  Bank, 
V.  S.  143,  19  S.  Ct  36S,  holding  secured  creditor  of  an  Insolvent 
>qh1  bank  may  receive  dividends  upon  bis  claim;  Bailey  v. 
tier.  G3  Fed.  491.  27  U.  S.  App.  339.  holding  creditor  of  Insolvent 
>nal  bank  cannot  enforce  against  officers  the  personal  liabll- 
mposed  by  statute;  Hayden  v.  Thompson,  71  Fed.  fltS,  36  U.  8. 
.  361,  holding  receiver  can  sue  for  dlvldeods  unlawfully  paid; 
rt  V.  Hayden,  72  Fed.  40S,  36  U.  S.  App.  462,  holding  receiver 
er  party  to  enforce  liability  of  a  fraudulent  transferrer  of 
t:  Uerrlll  v.  National  Bank,  T5  Fed.  162,  41  U.  8.  App.  S29,  In 
against  receiver,  decree  should  direct  that  claim  of  creditor  be 
fled  to  couiptroller  of  currency;  Denton  v.  Baker,  93  Fed.  49, 
ing  receiver,  though  not  a  party,  may  contest  validity  of  Judg- 
t  in  State  court;  Balcb  t.  Wilson,  25  Minn.  303,  33  Am.  Bep. 
holiitng  no  lien  can  be  created  or  preference  obtained  after 
>iutmpnt  of  receiver;  Stephens  t.  Schucbmann,  32  Mo.  App.  338. 
ing  indurser  cannot  set  off  deposits  in  action  by  receiver. 
tnkruptcy. —  Transfers  by  Insolvent  bank,  after  commission  of 
,ct  of  inRolrcucf,  or  Id  contemplation  thereot,  to  prefer  a  cred- 
ate  void,  p.  61B. 
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Cited  aad  principle  applied  In  Harden  t.  Gbemlcat  Nat.  Bai 
9  Bias.  61,  F.  C.  14,SS3,  and  Harden  t.  National  Bank,  84  Fed.  S 
56  V.  B.  App.  424,  holding  valid,  payment  to  depositor  as  a  gol 
concern;  Armstrong  v.  Cbemlcal  Nat.  Bank,  41  Fed.  238,  6  L.  R. 
230,  and  n.,  npbolding  transfer  to  secure  a  debt;  Bell  v.  Hano' 
Nat  Bank,  D7  Fed.  821,  bolding  valid,  retention  of  a  balance  stsi 
Ing  to  tbe  credit  of  Insolvent  bank,  witb  a  correspondent;  Btap 
too  T.  Stockton.  91  Fed.  330,  831.  63  U.  S.  App.  420,  bolding  val 
transfer  bf  way  of  security  for  a  present  advance. 

Corporations. —  Life  of  corporation  may  be  prolonged  by  st 
nte  for  purpose  of  conducting  suits  to  Judgment,  p.  61S. 

Cited  and  principle  applied  In  Edison  E.  L.  Co.  v.  Weatlngbov 
34  Fed.  233,  faoldlng,  under  statute,  that  the  suit  did  not  abate  d[ 
conaolidatlon;  Bdlson  B.  L.  Go.  v.  New  Haven  B.  Co.,  39  Fed,  2 
holding  asaiguTuent  by  officers  of  old  corporation,  conveyed  title 
the  consolidated  company;  Life  Ins.  Co.  v.  Qoode,  2  Posey,  4 
at^endo,  as  to  what  petition  In  suit  against  dissolved  corporat 
should  show. 

Banks  and  banking. —  Suit  agamst  a  national  bank,  to  enfo 
collecUoD  of  demand.  Is  abated  by  a  decree  dissolving  tbe  corpa 
don,  and  forfeiting  Its  franchises,  p.  615. 

Cited  and  principle  applied  In  Scott  v.  Annstrong.  146  TJ.  S.  C 
36  L.  1062,  13  S.  Ct  160,  holding  that  decree  of  dissolution  tranaf 
assets  of  national  bank  to  the  receiver;  Kelley  v.  Miss.  Cent.  R. 
2  Fllpp.  580,  1  Fed.  570,  holding  parties  served  as  representati' 
of  a  corporation,  can  plead  Its  extinction:  Uraatland  v.  City 
Memphis.  12  Fed.  290,  holding  scire  facias  proper  remedy 
Judgment  against  old  corporation,  In  suing  the  new;  Mason 
Fewabtc  Mln.  Co.,  66  Fed.  394.  22  U.  S.  App.  685,  holding  direct 
had  no  authority  to  bring  suit  Involving  controversy  between  sto 
holders;  Nelson  v.  Hubbard.  96  Ala.  245.  11  So.  430.  17  L.  B- 
37S.  holding  statute  did  not  authorize  suit  agaluBt  a  corporat 
dissolved  at  Instance  of  stocbboldera;  Ordway  v.  National  Bank, 
Md.  238,  bolding  there  was  no  flnal  dissolution;  Richards  v.  Natioi 
Bank.  148  Mass.  191,  10  N.  E.  354,  1  L.  B.  A.  783,  and  a,  holdl 
shares  of  national  bank  not  transferable  after  end  of  period 
which  It  was  organized;  Life  .\Rsn.  v.  Goode,  71  Tex.  95,  8  S. 
640,  holding  Hlce  cited  case;  Giles  v.  Stanton,  86  Tex.  625.  26  S. 
617,  holding  valid,  Judgment  rendered  pending  an  appeal  tP 
judgment  forfeiting  charter;  Gombes  v.  Eeyes.  89  Wis.  313,  46  A 
St.  Knp.  845,  62  N.  W.  94.  27  I,.  E.  A.  374,  In  action  against  i 
solved  corporation.  It  was  competent  for  Its  secretary  to  so  Info 
the  court;  dissenting  opinion  In  State  v.  Railway  Co..  45  a  G.  4 
23  8.  B.  380.  majority  holding  that  statute  did  not  abate  snlta.  f 
note,  40  Am.  Dec.  738. 
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,n.  01&-635.  22  L.  402.  JACKSON  t.  LUDBLING. 
It7.— WheD  tivo  nr  more  persoDH  bKve  s  conunon  Interest  In 
ritj,  equity  will  not  allow  one  to  appropriate  It  excloalTely 
iself  or  to  Inipnir  lis  worth  to  the  others,  p.  622. 
i  and  prin;:)ple  ar)plled  In  Ervln  t.  O.  R.  &  N.  Co.,  23  Blatchf. 
'  Fed.  632.  holilto):  majority  of  stockholders  seeking  to  make 
at  eipenee  of  minority  kre  gntltr  of  constructive  fraad; 
V.  Chesapeake,  etc..  R.  R.,  65  Fed.  357,  directing  receiver  to 
tereat  on  first  uiurtcnge  to  prevent  Its  foreclosnre;  Toler  ▼. 
renn.,  etc..  Ry..  r.T  Fed.  180,  holding  trustee  not  bound  to 
[:eordini:  to  the  wishes  of  the  majority  of  bondholders;  Boimd 
Car.  Ry..  71  Ferl.  SS,  and  Bound  v.  So.  Car.  R.  R.,  TS 
B.  42  U.  S,  App.  ass,  holding  bondholders  not  represented 
i  purchasing  conmiittee  could  not  claim  a  priority  In  the 
ution  of  cash  pnlil  by  It;  Hackettstown  Nat  Bank  v.  Brew- 
..  74  Fed.  112.  ?,S  V.  S.  App.  681,  holding  minority  not  bound 
luslve  action  of  majority;  Sldell  v.  Mo.  Fac.  Ry.,  78  Fed. 
I  V.  S.  App.  H,  holding  that  majority  of  stockholders  cannot 
■rlate  the  common  property  for  their  own  advantage;  Miner 
Co..  93  Mich.  115.  53  N.  W.  224,  IT  L.  R.  A.  41S.  holding 
can  wind  up  tho  iifTalra  of  a  corporation  at  enlt  of  a  stock- 
because  of  i^oss  abuse  by  an  officer;  Lang  t.  Dougherty, 
;.  232.  12  S.  W.  S2.  holding  eqnlty  will  prevent  unjust  prefer- 
by  an  insolvent  corporation. 

loratloiiB.— Equity  will  not  allow  a  creditor  to  destroy  the 
of  property  by  dissevering  from  the  franchise  what  Is  es- 
to  Its  usefnl  esistt-nee,  p.  623. 
1  in  Yellow  River  I.  Co.  v.  TVood  Co.,  81  Wis.  562,  51  N.  W. 
.7  L.  B.  A.  9^1,  and  n.,  holding  value  of  flooding-dam.  valuable 

I  connection  with  franchises  of  Improvement  company,  should 
Included  In  assessment  of  land. 

lorations. —  ManauiTs  and  ofQcers  of  a  company  are  trostees 
<;khold(-r3  and  creditors,  p.  024, 

:i  and  principle  appUed  in  Wells  t.  8o.  Minn.  Ry.,  1  McOrary, 
''ed.  2T2.  holding  "  servant "  and  "  employee  "  did  not  Include 
iry  of  railroad:  Combination  Trust  Co.  v.  Weed.  2  Fed.  26, 
14.207a,  holding  that  president  of  corporation  must  account 
operty  Improperly  applied  to  his  own  use;  Coons  v.  Tome, 
534.  boUling  that  directors  cannot  save  themselves  at  ex- 
of  creditors;  LIpplucott  v.  Shaw  O.  Co.,  26  Fed.  686,  Olney 
,d  Co..  16  R.  I.  iJiKi.  27  Am.  St  Eep.  769,  18  AtL  182,  5  L.  R. 
;,  and  filcrcantlk'  Co.  v.  Co-op,  Inst,  12  Utah,  235  42  Pac. 

II  holding  preferences  of  special  advantage  to  directors  of 
tnt  corporation  will  bo  set  aside;  Mayor,  etc.  v.  Huff,  60  Ga. 
aiding  lllpjoil,  lea.se  by  mayor  of  public  park;  Simmons  v. 

71  Ga.  60.  holding  director  appropriating  sufflctent  assets  of 
Vol.  VIII  — 81 
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comp&njr  to  pay  debt  for  which  he  Is  snrsty,  cannot  have  coi 
tion  trom  co-anretr:  Forster  t.  Planing  U.  Co.,  16  Mo.  Ap] 
holding  deed  to  director  to  lecnre  a  loan,  li  not  necesaarlly 
Wllldn»on  t.  Dodd.  40  N.  J.  Bq.  142.  8  AO.  872,  holding  that 
Bgera  are  peraonaUr  liable  for  their  breaches  of  tnut;  Hn 
Bank,  9  Left,  744,  holding  directors  not  accepting  the  office  a 
liable  to  creditors;  Lamb  t.  Laughlln,  2S  W.  Ya.  31S.  query,  w 
directors  of  an  insolvent  corporation  can  prefer  themselyee; 
T.  Pannell,  28  W.  Vs.  667,  holding  that  director  cannot  obtal 
not  ret  due,  on  which  he  is  snretr.  In  payment  of  deposits  da 
Pyles  T.  Fumltnre  Co.,  30  W.  Va.  136,  2  S.  B.  81T,  holding  « 
Inaolrent  corporation  can  prefer  creditors;  Cochran  t.  Ocean 
Co.,  SO  La.  Ann.  1366,  corporation  mar  not  appropriate  ass* 
corporate  salaries  nntll  creditors  are  paid. 

DlBtlngnlBhed  In  Booth  t.  Robinson,  65  Md.  442,  to  hold  db 
personally  liable  for  acts  wlllfnUy  fraadnlent,  construcUre 
Is  InroffldenL 

Sallroads. —  Foreclosure  sale  at  the  Instance  of  local  ma 
of  an  embarrassed  railroad  holding  but  a  small  portion  of  th« 
gage  bonds,  at  which  sale  such  managers  were  purchaser 
low  price,  wlU  not  be  sustained,  p.  631. 

Cited  and  principle  applied  to  Leavenworth  Co.  t.  Chicag 
By.,  134  V.  S.  708.  33  L.  1073.  10  S.  Ot  715,  sustaining  sale 
foreclosure  of  mortgage,  where  there  was  no  collusion  or 
Central  Nat  Bank  t.  FltKgcrald,  94  fed.  19,  holding  equity  i 
aside  ft  fraudulent  payment  by  administratrix  to  one  a 
though  estate  la  still  unsettled;  Corey  v.  Wadaworth,  99  Ala. 
Am.  St  Sep.  36,  11  So.  353,  23  L.  S.  A.  621,  holding  that  ofl 
an  tosolTent  coritoratlon  cannot  be  a  preferred  creditor;  B 
School  Township,  124  Ind.  194,  24  N.  B.  661,  holding  townsl 
bound  on  certificates  fraudulently  Issued;  Bruner  t.  Brow 
Ind.  604,  38  N.  E.  319,  holding  receiver  conld  not  recover  vi 
stock  unless  fraud  is  proved;  Lamb  t.  Ban  Pedro,  etc.,  Co 
Mex.  454,  0  Pac.  531,  restrslnlng  enforcement  of  fraudulent 
ment  obtained  by  conspiracy  of  trustees;  Santa  Fe  B.  Co.  t. 
cock.  9  N.  Mex.  166,  60  Pac.  836,  holding  there  was  condusl 
dence  of  fraudulent  conspiracy  to  defeat  mortgagee;  Fann< 
&  T.  Co.  T.  New  Tork,  etc,  K.  R.,  160  N.  Y.  429,  66  Am.  8' 
686,  44  N.  B.  1048.  34  L.  R.  A.  83,  holding  corporation  canni 
chase  majority  «f  stock  In  another,  and  direct  it  so  as  to 
the  minority.    See  extensive  note,  99  Am.  Dec.  835. 

Distinguished  In  Brown  t.  Fumlture  Co.,  58  Fed.  293,  16 
App.  221,  23  L.  R.  A.  824,  holding  valid  mortgage  securlog 
tloDS  of  directors  and  stockholders;  Kitchen  t.  8t  Louis,  eh 
69  Ho.  273,  holding  purchase  by  directors  of  corporate  oblli 
at  a  discount  not  per  se  fraudulent 
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Judicial  sales.-'' Judgment  of  homologation  under  Louisiana  act 
of  1834,  whereby  sheriffs  sale  Is  confirmed,  Is  conclusiye  only  as 
to  matters  of  form,  and  not  as  to  whether  the  purchasers  were 
guilty  of  fraud,  or  trustees  mala  fides  for  others,  p.  633. 

Cited  in  Johnson  y.  Waters,  111  U.  S.  668,  28  L.  557,  4  S.  Gt  634, 
holding  sale  made  by  order  of  court  Toid  for  fraud;  Warren  v. 
Stlnson,  6  N.  Dak.  309,  70  N.  W.  284,  holding  order  confirming  sale 
settlea  no  question  of  fact  or  law  as  against  owner;  Kurtz  v.  Bail- 
road  Co.,  187  Pa.  St  68,  40  Atl.  091,  holding  equity  will  not  inter- 
fere with  judicial  sale  where  there  are  no  ayerments  showing 
fraud. 

Miscellaneous. —  Referred  to  generally  in  Parsons  y.  Jackson,  99 
U.  S.  436,  25  L.  458,  and  Jackson  y.  LudeUng,  99  U.  S.  513,  514,  25 
L.  461.  Cited  to  no  point  decided  in  Ridings  y.  Johnson,  128  U. 
8.  225,  82  L.  405,  9  S.  Ct  76,  and  Sheffield,  etc.,  Co.  y.  Newman,  77 
Fed.  794,  41  U.  S.  App.  766,  Byers  y.  Rollins,  13  Colo.  27,  21  Pac 
896,  Chadwick  y.  Old  Colony  R.  R.,  171  Mass.  243,  50  N.  B.  630. 

21  Wall.  636-640,  22  L.  653,  MOORB  y.  MISSISSIPPI. 

Courts. —  To  give  Supreme  Court  Jurisdiction  on  error  to  State 
court  it  must  appear  that  a  Federal  question  was  necessarily  tn- 
yolyed  in  decision  of  latter,  p.  638. 

Cited  in  Citizens'  Bank  y.  Board  of  Liquidation,  98  U.  S.  142,  25 
Lk  115,  holding  Supreme  Court  without  Jurisdiction. 

Courts. —  On  error  from  Supreme  to  State  court,  if  record  shows 
that  a  Federal  question  was  not  necessarily  inyolyed,  and  does  not 
show  that  one  was  raised,  court  will  not  go  elsewhere  to  ascertain 
that  fact,  p.  639. 

BeafiOrmed  in  Otis  y.  Oregon  S.  S.  Co.,  116  U.  S.  550,  29  L.  720, 
6  &  Ct.  524. 

XndictnLent  aaid  information. —  Flea  to  whole  indictment  not 
meeting  the  whole  case  will  be  bad  upon  demurrer,  p.  639. 

21  WalL  640-642,  22  L.  689,  WOOD  y.  BAILEY. 

Bankruptcy.— Onder  bankrupt  act  appeal  will  be  disallowed  if 
notice  is  not  senred  on  assignee  wltliin  ten  days  of  filing  of  de- 
cree, p.  641. 

Beafflrmed  In  Bz  parte  Mead,  109  U.  S.  282,  27  L.  914,  3  S.  Ct 
130,  and  Mead  y.  Piatt,  17  Fed.  510.  Cited  and  principle  applied 
In  Fellows  y.  Bumap,  14  Blatchf.  64,  F.  C.  4,721,  holding  filing  by 
creditor  of  notice  of  appeal  and  statement  of  claim  within  ten 
days  are  not  Jurisdictional  requisites;  In  re  McEwen,  9  Biss.  371, 
4  Fed.  16,  holding  appeal  must  be  entered  at  term  next  after  the 
entering  of  the  order.  Cited  in  Bosenthal  y.  Walker,  111  U.  S.  191« 
28  Lb  397,  4  S.  Ct  385,  without  particular  application. 
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21  Willi.  642-647  Notes  on  IT.  a  Beporta. 

Banlmptcr- —  "  Defeated  partr,"  In  etgbth  section  of  ban 
act.  naming  party  to  wliom  notice  of  appeal  sbonld  be  glren 
clerical  mlBtake  for  opposite,  succeaaful  or  adverw  party,  p.  B 


21  WalL  642-647,  22  L.  M6.  DOB  T.  CHILDRESS. 

Bmnkruptey. —  Wbere  attacbment  was  levied  In  State  conri 
mouths  prevlouB  to  commencement  of  baoknipt  proceeding: 
slgnee  not  Intervening,  tbere  being  no  fraud,  a  sale  under  It  i 
a  good  tlUe,  pp.  644-64&. 

dted  and  principle  applied  In  Eyster  T.  Gaff,  91  D.  S.  B! 
L.  40S,  holding  assignee  of  mortgagor  appointed  during  pen 
of  proceedings  tor  foreclosnre  ebould  be  substituted  for  ban! 
or  be  made  a  defendant  on  petition;  Davis  v.  Friedlander,  1 
8.  673,  26  L.  818,  and  Klmberllng  v.  Hartly.  I  McCraiy,  1 
Fed.  676,  holding  aaatgnment  In  bankruptcy  did  not  divest  coi 
Jurisdiction  to  determine  priority  of  attachment  Uen;  Hill  v-  . 
ias,  107  U.  S.  633,  27  L.  4M,  2  B.  Ct  406,  holding  State  court 
on  application  of  bankrupt,  stay  proceedings  to  await  the  dei 
nation  of  court  of  bankruptcy;  Winchester  t.  Helskell,  119 
463,  30  L.  464,  7  B.  Ct  282,  assignee  having  appeared  in  State  c 
those  vhom  he  represented  are  bound  by  the  decree;  Hill  t.  Ha 
130  U.  B.  703,  32  L.  I0S4.  9  S.  Gt  726,  and  Barnstable  S.  B.  v 
gins,  124  Mass.  116,  holding,  although  defendant  receives  hi 
charge  in  laankmptey.  State  court  may  render  Judgment,  so 
tlEF  can  proceed  against  sureties;  Mattocks  v.  Farrlngton,  2 
333,  F.  C.  9.298,  Crowe  v.  Reld,  67  Ala.  286,  Unnson  v.  B 
etc..  R.  R.,  120  Mass.  85,  21  Am.  Rep.  601.  and  Qlbbs  v.  Logi 
W.  Va.  211,  all  holding  like  cited  case;  In  re  Moller.  8  Ben 
P.  C.  9.699,  holding  action  of  assignee  a  waiver  of  right  to 
sale  of  mortgaged  property:  In  re  Albrecht  1  Fed.  Caa.  315,  hi 
assignee  appointed  a  year  afterwards  could  not  enjoin  gamlsl 
In  State  court;  Hatdeld  v.  Moller,  4  Fed.  720,  Sullivan  v.  Ral 
Ala.  440,  5  So.  749,  Robinson  v.  Tuttle,  2  Hask.  86,  F.  C.  ] 
Franklin  v.  Claflin,  49  Md.  46,  and  Moore  v.  Albro,  129  Mat 
all  holding  attachment  levied  within  four  months  of  comn 
ment  of  bankruptcy  proceedings  Is  dissolved  thereby;  Broi 
Newman,  66  Ala.  278,  holding  levy  and  sale  under  execntlo 
affected  by  Intervening  bankruptcy  of  defendant;  Hardl 
MInear,  54  Cal.  607,  where  attached  property  of  bankrupt 
released,  party  was  entitled  to  benefit  of  the  undertaking; 
V.  Kdmlson,  4  Dak.  49,  22  N.  W.  499.  Toung  v.  CardweU.  6 
172,  and  Elliott  V.  Booth,  44  Tei.  190,  191.  23  Am.  Rep.  696 
both  holding  discharge  in  bankruptcy  no  bar  to  action  on  fi 
Judgment  In  State  court  when  no  application  had  been  ma 
stay  proceedings;  Oolson  v.  Powell.  92  La.  Ann.  524.  holding 
the  assignment,  and  not  the  adjudication  of  bankruptcy 
solves  the  attachments,  levied  within  four  months;  Ray  v.  V 
119    Mass.    427,    428,    20    Am.    Rep.    334,    335,    holding    ph 
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baying  a  valid  attachment  is  not  entitled  to  enforce  same  nnt!l 
question  of  debtor's  discharge  is  determined;  Holland  v.  Martin, 
123  Mass.  280,  holding  creditor  may  prosecute  daim  to  judgment 
against  bankrupt;  Toung  t.  Oardwell,  6  Lea,  197,  holding  bank- 
rupt pleading  his  discharge  Is  entitled  to  appeal  from  Judgment 
against  him;  Boone  y.  Bey  is,  44  Tex.  386,  Hancock  y.  Henderson, 
45  Tex.  485,  Bassett  y.  Proetzel,  63  Tex.  580,  Francisco  y.  Shelton, 
85  Ya.  788,  8  S.  B.  794,  and  Beall  y.  Walker,  26  W.  Ya.  749,  all 
holding  creditor  may  enforce  lien,  notwithstanding  discharge  In 
bankruptcy;  Lindsey  y.  Corkery,  29  Gratt  659,  where  indiyidual 
partners  are  declared  bankrupts  in  different  courts,  partnership 
creditors  may  seek  partnership  effects  in  State  court  See  notes, 
58  Am.  Dec  299,  and  17  Am.  Bep.  207. 

Bankruptcy. —  Where  power  of  State  court  to  proceed  In  a  suit 
is  subject  to  be  impeached,  it  can  only  be  done  upon  an  interyen- 
tion  by  assignee  who  shall  make  necessary  proof.  The  rule  obtains 
whether  the  four  months'  principle  is  applicable  or  not,  p.  647. 

Cited  and  principle  applied  in  Ck>nner  y.  Long,  104  U.  S.  234,  26 
L.  726,  holding  title  of  assignee  relates  back  to  filing  of  petition, 
although  goods  are  levied  under  an  attachment  within  four  months 
preceding  that  date;  Boiling  y.  Munchus,  59  AU.  488,  holding,  after 
discharge  of  bankrupt,  creditor  without  a  lien  cannot  set  aside  a 
voluntary  conveyance;  Bowen  y.  Elchel,  91  Ind.  25,  46  Am.  Bep. 
576,  and  McCarthy  v.  Goodwin,  8  Mo.  App.  383,  both  holding  that 
discharge  in  bankruptcy  does  affect  Judgment  of  State  court  in 
pending  action;  Haber  v.  Klauberg,  8  Mo.  App.  845,  holding  Juris- 
diction of  State  court  not  ousted  by  bankrupt  proceedings,  unless 
pleaded;  Wallace  v.  Bogel,  62  'tex.  638,  holding  like  cited  case. 
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21  Wan.  648-662,  22  L.  600,  YIGO'S  CASE;  BX  PABTB  UNITED 
STATES. 

MandftTnus. —  Where  Congress  intended  to  refer  a  claim  to 
Court  of  Claims  for  adjudication,  and  to  confer  special  power  and 
Jurisdiction  for  that  puri>ose,  mandamus  will  lie  to  compel  allow- 
ance of  appeal,  p.  651. 

Cited,  without  particular  application,  in  Coates  y.  United  States, 
53  Fed.  992,  8  U.  S.  App.  296.  Cited  as  illustration  of  construction 
of  a  remedial  statute  in  Easley  v.  Bone,  39  Mo.  App.  392. 

Distinguished  in  United  States  v.  GilUat,  164  U.  S.  46,  41  L.  345, 
17  8.  Ct  18,  where  original  claim  was  never  referred  to  Court  of 
Claims  for  Judicial  action. 


ii 


21  Wali  652-659,  22  L.  472,  UNITED  STATES  v.  BCECKEB. 

Internal  rsysnue. —  Sureties  on  bond  of  distiller,  defining  the 
location  of  the  business,  cannot  be  held  for  taxes  of  distillery  car- 
ried on  elsewhere,  in  same  town,  though  none  was  erected  at  speci- 
fied place,  p.  666. 
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Cited  and  prioclple  applied  In  United  States  t.  Ulricl.  Ill  ' 
41,  42,  28  K  3^,  346,  4  S.  Ct.  290,  Iioldlng  sureties  on  dlstl 
bonds  for  taxes  dlscbarged  b7  seizure  for  fraudulent  acts  of  dlB< 
and  payment  of  taxes  tlierefrom;  United  States  T.  De  Vlsse 
Fed.  657,  658,  holding  postponement  of  sale  by  secretary  ef  < 
ury  dlscIiBrged  surety;  United  States  t,  Campbell,  10  Fed, 
holding  rellqnldatlon  of  dnties,  after  three  years.  Is  not  legi 
Bgalast  surety;  United  States  y.  Freel,  92  Fed.  SOI,  308,  ho 
surety  released  by  any  substantial  alterations  In  contract 
note,  2  Am.  Dec.  316. 

21  Wall.  eeO-67S,  22  Ih  689.  MORTON  v.  NEBRASKA. 

Treaties. — Private  property  protected  by  Louisiana  pure 
comprehends  titles  complete  and  Incomplete,  p.  6T2. 

Glted  in  Bryan  t.  Kennett,  113  U.  S.  192,  28  L.  913,  S  8.  Ot 
holding  that  "property"  In  treaty  comprehends  every  specli 
title. 

OonstltaUonal  lair. —  Locations  made,  or  lands  reserved 
sale  or  entry,  are  not  "  vested  rights,"  p.  673. 

Cited  and  principle  applied  In  Bmslle  v.  Tonng,  24  Kan.  744, 
Ing  tltie  of  railroad  conid  not  be  disturbed  by  subsequent  a< 
Cdngress;  Cummlngs  v.  Powell,  116  Ho.  480,  38  Am.  St  Rep. 
21  S.  W.  1081,  holding  government  baring  conveyed  land  to  E 
had  no  tiUe  upon  which  subsequent  act  could  operate. 

Pnbllo  lands. —  Entry  on  land  In  Territory  of  Nebraska,  v 
saUnes  were  noted  on  field-books  and  palpable  to  eye,  wai 
valid,  pp.  674-076. 

Cited  and  principle  applied  In  Malln  v.  Harwood,  112  I 
368,  28  L.  667.  S  S.  Ot  177,  holding  that  commissioner  rels 
patent  without  authority  fs  a  good  defense  In  suit  for  infrlngen 
Colorado  Goal  Co.  v.  United  States.  123  U.  8.  326,  31  L.  II 
S.  Ct  140,  holding  surface  Indications  of  coal  will  not  prevent 
emption;  Lake  Superior,  etc.,  Co.  v.  Cnnn Ingham,  155  U.  8. 
39  L.  190,  IB  S.  Ct.  110,  and  Lake  Superior,  etc.,  Co.  v.  Cum 
ham,  44  Fed.  831,  both  holding  that  lands  belonged  to  State, 
could  not  be  granted  by  Congress;  Burfenulng  v.  Chicago, 
Ry.,  163  V.  B.  323,  41  L.  176.  16  S.  Ct  1019.  United  States  v.  Cu 
62  Fed.  83,  Garrard  t.  Silver  P.  Mines,  82  Fed.  587.  588,  Gai 
V.  Sllvec  P.  Mines,  94  Fed.  989,  Elting  v.  Gould,  96  Mo.  638, 
W.  923,  ManUe  v.  Noyes,  5  Mont  291,  5  Pac.  862,  Sliver  1 
etc.,  M.  Co.  T.  Clark,  6  Mont  410,  421,  6  Pac.  673,  680,  Roi 
Richmond  U.  Co.,  17  Nev.  64,  27  Pac.  1113,  and  Stewart  v. 
stock,  22  Or.  187,  29  Pac.  666,  all  holding  patent  given  for  rese 
land  transfers  no  tiUe;  United  States  v.  Reed,  12  Sawy.  lOl 
Fed.  486,  the  test  Is.  would  the  land  be  expected  to  be  more 
nable  for  mineral  than  agrlcnltnral  purposes;  Northern  F,ac.  E 
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cCormlck,  72  Fed.  73S,  44  U.  B.  App.  896,  holdlns  psteat  not 
lice  of  title  to  land  not  anbject  to  disposition  by  United  States; 
ke  T.  Deffenbacli,  4  D&k.  34,  22  N.  W.  487,  holding  no  title 

1  be  acquired  to  known  mineral  lands;  Lee  t.  Justice  Min. 

2  Colo.  App.  124,  29  Pac  1024,  holding  assignment  of  location 
lien  Tests  no  right;  Palmer  v.  Boom,  80  Mo.  106,  refuslns  to 
t  parol  evidence  to  show  land  was  swamp  land;  Norttient 
K.  E.  T.  Barnes,  2  N.  Dak.  873,  51  N.  W.  406,  holding  title  ol 
1  were  to  railroad,  notwithstanding  failure  of  secretary  to  ap- 
J  the  Beleetions;  Ferry  v.  Street,  4  Utah,  586,  11  Pac.  575.  hold- 
leclalon  of  land  department  that  lands  are  mineral  Is  conctn- 

If  collaterally  attacked;  dlssenttng  opinion  In  Sonth  End  M. 
.  Tinner,  22  Ner.  62;  85  Fftc  lOi,  without  any  particular  ap- 

jtingnlshed  tn  Ohaves  t.  De  Sanches,  7  N.  Uez.  86,  82  Pu. 
holding  the  lands  were  not  reserved  from  sale. 
scellaneous.—  B&mard  t.  Boiler,  lOB  CiL  217,  88  Pac.  729,  ogt 
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22  WalL  1-32,  22  L.  e99,  GILL  v.  WELLS. 

Patents. —  Valid  letters-patent  may  be  granted  for  invention  ccm- 
slsting  entirely  In  new  combination  of  old  ingredients,  proTided 
it  produces  new  and  useful  results,  p.  14. 

Approved  and  rule  applied  in  Bates  v.  Goe,  98  U.  S.  40,  48,  25 
L.  71,  74,  sustaining  patent  for  drilling  and  screw-cutting  machine; 
Dudley  B.  Jones  Co.  t.  Munger,  etc.,  Co.,  4d  Fed.  63,  2  U.  S.  App. 
55,  holding  patent  of  combination  for  conveying  and  cleaning  cot- 
ton, valid. 

Patents. — Invention  of  new  combination  of  ingredients  is  not 
infringed  by  construction  or  use  of  substantially  diflerent  combina- 
tion, though  it  includes  same  ingredients;  but  mere  formal  altera- 
tions constitute  no  defense  to  charge  of  infringement,  pp.  14,  15. 

Cited  and  relied  upon  in  Fuller  v.  Yentzer,  94  U.  S.  297,  24  L. 
106,  holding  patent  for  marker  on  sewing  machine  not  infringed; 
Electric,  etc.,  Co.  v.  Hall,  etc.,  Co.,  114  U.  S.  98,  29  L.  99,  6  S.  Ct 
1076,  holding  defendant's  system  of  signalling  made  new  combina- 
tion and  did  not  infringe;  Rowell  v.  Lindsay,  10  Biss.  225,  6  Fed. 
297,  holding  defendant's  cultivator  embodied  new  combination; 
Burdett  t.  Estey,  16  Blatchf.  109,  F.  C.  2,146,  holding  combinations 
of  reeds  and  boards,  etc.,  in  organs,  substantially  different;  Tra- 
vers  V.  Palmer,  23  Fed.  512,  holding  hammock  adopting  two  one 
of  six  elements  of  plaintiff's  invention,  not  an  Infringement;  dis- 
senting opinion  in  Cochrane  v.  Deener,  94  U.  S.  792,  24  L.  143,  ma- 
jority holding  patents  for  bolting  flour,  valid  and  infringed. 

Patents. — Old  ingredients,  known  at  date  of  letters-patent,  if 
known  also  as  proper  substitute  for  one  or  more  ingredients  in 
patented  inventions,  are  equivalents,  and  inventors  of  new  combina- 
tions are  entitled  to  claim  equivalents,  p.  15. 

Cited  and  rule  approved  and  applied  in  Imhseuser  v.  BuerlL,  101 
U.  S.  656,  25  L.  946,  holding  patent  for  watchman's  time-detector 
Infringed  by  apparatus  having  minor  differences;  Storrs  v.  Howe, 
4  Cliff.  389,  F.  C.  13,495,  holding  lever  element  in  two  machines 
substantially  alike  and  equivalents;  American  Whip  Co.  v.  Lom- 
bard, 4  Cliff.  505,  F.  C.  319,  holding  blades  used  in  gauge-lathe  the 
equivalent  of  burrs  in  patented  machine;  Tatum  v.  Gregory,  14 
Sawy.  379,  41  Fed.  144,  holding  improvement  in  gang-edger  in- 
fringed; Goodyear,  etc.,  Co.  v.  Preterre,  15  Blatchf.  280,  F.  C  5,596^ 
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hoMinf  ceHuloid  the  equivalent  of  mlcanlte  described  in  patent 
for  artificial  teeth;  Bnrdett  v.  Eetey,  16  Blatchf.  110,  F.  C.  2,146,  and 
Odorless,  etc.,  Co.  v.  McGanley,  18  Fed.  Gas.  590,  holding  combina- 
tion of  cleaning  apparatus  unchanged  bj  use  of  different  kind  of 
valyes,  and,  therefore,  infringed;  Dedericlc  v.  Gassell,  9  Fed.  308, 
holding  defendant's  changes  in  ballng-press  not  material,  and  an 
hifringement;  Read  v.  Schnlze,  78  Fed.  496,  holding  plaintilTs 
compound  of  rosanillne  infringed  by  use  of  known  equiyalents. 
Approved  also  in  Rowell  v.  Lindsay,  10  Biss.  227,  6  Fed.  299,  hold- 
ing substituted  element  in  cultivator  not  an  equivalent  to  plaintiff's 
brace-bar;  Babcock  v.  Judd,  1  Fed.  411,  holding  defendant's  sash- 
holder  introduced  new  element  and  did  not  liifringe;  Norton  v. 
Jensen,  81  Fed.  499,  holding  certain  devices  in  can-heading  ma- 
chines not  equivalents;  Burdett  v.  Estey,  16  Blatchf.  110,  F.  G. 
2,146,  holding  certain  different  sets  of  reeds  in  organs  not  equiva- 
lents. 

Patents  reissued  must  be  for  same  invention  as  surrendered 
originals,  and,  in  case  of  machines,  neither  model  nor  drawings 
shall  be  amended,  except  each  by  the  other,  p.  15. 

Cited    as  settled  authority,  and  followed  in  Collar  Co.  v.  Van 
Dusen,  23  Wall.  558,  560,  23  L.  132,  holding  reissued  patent  for 
paper  collars,  invalid;  Powder  Co.  v.  Powder  Works,  98  U.  S.  139, 
25  L.  82,  holding  reissued  patent  for  method  of  exploding  nitro- 
glycerine, void;  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  112,  1  S.  Gt. 
97,  holding  reissued  patent  for  plate-holder,  void;  Moffitt  v.  Rogers, 
106  U.  S.  428,  27  L.  77,  1  S.  Ct  74,  holding  claim  of  reissued  patent 
for   **  former ''   too  broad,   and,   therefore,   invalid;   McMurray   v. 
Mallory,  111  U.  S.  103,  28  L.  366,  4  S.  Ct  378,  holding  similarly  as 
to  claims  of  reissue  for  soldering  machine;  Mahn  v.   Harwood, 
112  U.  S.  359,  28  L.  667,  5  S.  Ct  177,  holding  reissue  for  ball-covers 
too  broad,  and,  therefore,  invalid;  Torrent  Co.  v.  Rodgers,  112  IT. 
fi.  669,  28  L.  846,  5  S.  Ct  507,  holding  first  claim  of  reissue  for  log- 
rolling machine  not  'covered  by  original  patent;  Parker,  etc..  Go. 
V.  Yale  Clock  Co.,  123  U.  S.  100,  31  L.  106,  8  S.  Ct  45,  holding  re- 
issued patent  for  improvement  in  docks,  invalid;  Huber  v.  Nelson 
Mfg.  Co.,  148  U.  S.  290,  37  L.  453,  13  S.  Ct  610,  affirming  S.  C,  38 
Fed.  840,  holding  claim  in  reissue,  leaving  out  flushing  chamber, 
described  in  original,  void;  Miller  v.  Bridgeport  etc.,  Co.,  14  Blatchf. 
287,  F.  C.  9,563,  holding  reissue  for  improvement  in  lamps,  void; 
Beay  v.  Raynor,  22  Blatchf.  16,  19  Fed.  309,  holding  reissue  of 
patent  for  envelope  machine  too  broad,  and,  therefore,   invalid; 
Hammond  v.  Franklin,  23  Blatchf.  82,  22  Fed.  836,  holding  inven- 
tion of  refrigerator  void  to  certain  extent  as  described  in  the  re- 
issue;  Swain,  etc.,  Co.  v.  Ladd,  23  Fed.  Gas.  487,  holding  reissue 
for  patent  of  turbine-wheel  void  as  to  additional  claims;  Doane, 
etc.,  Co.  V.  Smith,  15  Fed.  461,  holding  reissue  of  patent  for  vapor- 
bnmers,  invalid.    Cited  obiter  in  Wilkins,  etc.,  Co.  v.  Webb.  89 
Fed.    966,  holding  patent  for  shoe-button  fastener,  including  de« 
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vice  for  holding  and  on«  for  packlns,  valid.  Cited  In  revli 
note,  10  B188.  416. 

Explained  In  Chriatman  t.  Bnmser,  17  Blatchf.  155,  F.  O. 
holding  patent  reissued  for  pnmp-fllter  valid  since  It  contalni 
new  matter. 

Patents. —  If  patent  la  Invalid  by  reason  of  defective  spet 
tlons  or  because  patentee  claimed  too  mnch.  It  ma;  t>e  snrren 
if  error  arose  by  Inadvertence,  accident  or  mistake,  and  wl 
frandulent  Intent,  and  new  patent  may  be  Issued  for  same  1 
tlon,  but  it  shall  contain  no  new  matter,  p.  IB. 

cated  approTlnglr  In  Tucker  v.  Tucker  Mfg.  Co.,  4  CUff.  « 
O.  14,227,  enstalnnig  reissue  for  process  of  bronslng  Iron;  St 
V.  Prltchard,  4  Cliff.  419,  F.  O.  13,407,  reissue  for  improvemf 
making  boots  and  shoes,  upheld;  Herring  v.  Nelson,  14  Bl: 
303,  F.  C.  6,424,  sustaining  reissue  for  Improvement  In  d 
meal;  Wootter  v.  Handy,  22  Blatcbf.  333,  21  Fed.  6S,  holding  n 
for  Improvement  In  sewing  machine  Invalid  because  It  lntro< 
new  matter;  Cochran  v.  Zimmerman,  S3  Fed.  803,  holding  n 
of  patent  for  furnace  fuel-feeder  too  broad,  and  Invalid. 

Patents.— Patentee  may  describe  several  combinations  Ii 
speclBcatlon,  and  secure  several  Inventions  bf  separate  daii 
all  produce  new  and  useful  results,  p.  24. 

Cited  vrlth  approval  in  Eelleher  v.  Darling,  4  GUff.  439, 
7,6Ct3,  holding  patent  for  mocassln-pac.  Infringed;  Ulller  v.  B 
port,  etc.,  Co.,  14  Blatchf.  287,  F.  C.  9,563,  where  original 
was  for  only  one  combination;  Turrell  v.  Bpceth,  24  Fed.  Oai 
holding  reissued  patents  of  Improved  skates,  valid;  Sessions  1 
madks,  21  Fed.  ISl,  court  doubting  whether  certain  Improve; 
to  trunks  should  have  been  combined  In  one  patent 

Patants  for  machines,  conslstlug  of  combinations  of  old  In 
euts,  are  much  more  numerous  than  any  other,  and  descr 
should,  therefore,  be  full,  clear,  concise  and  exact  p.  28. 

Patenta. —  Patentee  of  combination.  In  suit  for  Infrlngemenl 
not  prove  that  one  of  several  Ingredients  in  comblnatiou  li 
less,  as  thing  claimed  would  disappear,  p.  26. 

Approved  in  Gerard  v.  Dlebold,  etc.,  Co.,  48  Fed.  881.  b< 
patent  for  burglar-proof  safe  was  not  a  patent  for  burglar 
lock. 

Patents  should  be  accurately  described,  that  government 
know  what  Is  granted,  licensed  persons  may  know  how  t 
invention,  and  other  Inventors  know  field  occupied,  p.  27. 

Cited  and  doctrine  Indorsed  In  Bates  v.  Ooe,  98  U.  S.  88, 
71,  holding  descrlptlou  of  patent  for  drilling  machine  suH 
Henry  v.  Providence,  etc.,  Co.,  11  Fed.  Gas.  USD,  holding  i 
expired  with  term  of  foreign  patent  where  words  granting  ; 
were  not  explicit 
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atonts. — Whetlier  one  derlce  or  tngredleat  1>  the   eqalralent 

mother,  is  s  question  of  fact,  p.  28. 

•tents. —  Patentee  cannot,  by  relssned  patent,  Becnre  InventlonB 

combination!!  fewer  In  nnmber  than  the  whole  described  In 
IdoI  patent,  the  liitter  containing  no  description  of  an;  anclf 
indon,  p.  32. 
Ited  and  mle  applied  aa  follows:    Dunbar  t.  Myers,  M  U.  &. 

24  Ii.  40,  holding  use  of  combination  omitting  clamp  deacribed 
patent,  not  an  Infrlagement;  Huber  t.  Nelson  Mfg.  Co.,  148 
i.  292,  87  L.  454.  13  3.  Gt  611.  affirming  S.  a,  38  Fed.  840,  hold- 

relsane  leaving  out  fluBhlng-cbamber  In  original  patent  for 
er-closet.  Invalid;  Miller  t.  Bridgeport,  etc.,  Co.,  14  Blatchf.  287, 
3.  9,5(13.  where  tamp  of  relssned  claim  w&a  without  complex  ar- 
jement  of  heaters  described  in  original  patent;  Johnson  t. 
shlng,  etc..  R.  R.  Co.,  15  Blatchf.  198,  P.  C.  7,384.  holding  re- 
e  for  ImprovemcDt  In  fastening  metal  to  roofs  Invalid  In  re- 
-Ing  stud  from  combl&atlon;  Blackman  t.  BIbbler.  17  Blatchf. 

F.  C.  1,471.  holding  reissue  Invalid  dropping  one  element  from 
mt  for  base  of  coal-oil  burner;  Gerard  t.  Diebold,  etc.,  Co.,  48 
.  381.  holding  patent  for  burglar-proof  safe  did  not  secur* 
:nt  for  burglar-proof  loch;  dissenting  opinion  in  The  Oom- 
3ter  Fateot.  23  Wall.  239,  23  L.  17B,  majorlt;  snstalnlng  certain 
sues.     Cited  generaUy  In  Beedy  t.  Scott,  23  Wall.  367,  23  L. 

where  Improvcmimt  In  hoisting  machine  was  held  not  Infringed; 
'ood  v.  The  Portlaud  Co.,  10  Fed.  286,  holding  patentee  of  wheel 
id  claim  Id  rolaaue  what  he  had  shown  to  be  of  Importance  In 
Inat  doEciiptloD. 

xplaiDod  In  HiTTlng  t.  Nelson,  14  Blatchf.  S04,  F.  a  6,421. 
ling  reissue  for  Improvement  In  drying  meal,  valid  where  dlf- 
ni^e  In  deKerlptloii  from  original  was  not  Bubstantlal;  Chrlstman 
lumsey,  IT  Blatcbf.  156,  F.  C.  2,T04.  holding  reissue  for  Improve- 
it  In  pump-ttlter  valid,  though  combination  was  somewhat  dlf- 
nt  from  original;  Wilson  v.  Coon,  18  Blatchf.  639,  540,  6  Fed. 

620.  sustaialng  reissue  Cor  improvement  In  collars;  Dedeiick 
'assell,  9  Fed.  3<JS,  sustaining  reissue  of  patent  for  ballng-press. 
;ittgiilHhed  in  Kerosene,  etc.,  Co.  v.  Llttell,  14  Fed.  Cas.  378, 
!aliilDg  relRsue  for  patent  of  oil-stove,  and  holding  It  substao- 
ly  identical  with  orlglnaL 

[Iscellaneoiis.—  Cited  In  Brett  v.  QninUrd,  20  Blatchf.  321,  323, 
^ed.  742,  Involving  same  patent 

i\-all.  32-33,  22  L.  7!)3.  INSURANCE  CO.  v.  NEWTON, 
vidence. —  Every  admission  Is  to  bo  takes  as  an  entirety  of  the 
which  makes  for  the  one  side,  with  the  quallQcatlons  which 
I.  modify  or  destroy  its  effect  on  the  other  side;  thus,  admission 
ns<urance  company  Is  snfflclent  to  establish  death  of  Insured, 
should  be  taken  together  with  admission  that  It  waa  occasioned 
luldde,  p.  35. 
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Cited  and  doctrine  ftfflrmed  In  Insurtince  Co.  v.  Hlggtobo 
95  U.  S.  390.  24  L.  503,  boldlng  proofs  of  deatb  ftdmlsBlble 
whole,  but  boldlng  Inconslateut  stfttement  In  affldavlt  over 
Richelieu  Nav.  Co.  t.  Boston  Ins.  Co.,  136  D.  B.  430.  34  L 
10  S.  CL  042,  afflrmlDS  S.  C,  26  Fed.  G»9,  holding  admlssl' 
proofs  of  loss  of  steamer  lOTolved  admlsBlon  of  ezplanatlo 
same  writing;  Lehman  t.  La  Forge,  42  Fed.  494,  holding  on 
mlaaiona  of  a  party  anfflclent  to  defeat  former  Judgment  obt 
by  him;  Murphey  v.  McCarthy,  —  Iowa,  — ,  78  N.  W.  820,  h< 
admission  In  will  was  to  be  construed  with  reference  to  all 
of  will;  arguendo,  in  National  8.  S.  Co.  T.  Tugman,  143  V.  I 
36  L.  64,  12  S.  Ct.  362,  and  Crotty  t.  DoIod,  etc.,  Ins.  Co.,  144 
626,  36  L.  5B8,  12  8.  Ct  7B0. 

Dlstloguished  in  SnUlvan  t.  McUillan,  26  Fla.  5S3,  8  So. 
holding  letters  which  did  not  amount  to  admissions  against 
est  Inadmissible  to  prove  truth  of  their  assertions. 

Inanranee. —  Proofs  of  death  of  Insured  presented  to  con 
In  compliance  with  terms  of  policy,  are  admissible  as  prima 
evidence  against  Insured  to  show  manner  of  death,  pp.  S6,  86. 

Cited  with  approval  In  Supreme  Lodge,  etc.  t.  Beck,  94  Fed 
holding  prima  fade  evidence  of  suicide,  made  by  preliminary  p: 
overcome;  Waltber  r.  Mntnal  Ufe  Ins.  Co.,  66  Cal.  419,  4  Pac 
holding  coroner's  verdict  admissible  as  prima  fade  evldem 
death  by  suldde;  Buffalo,  etc.,  Co.  v.  Knights  T..  etc.,  Assd 
N.  T.  «6,  22  Am.  St.  Rep.  842,  27  N.  B.  944,  holding  phyali 
certificate  admissible  by  Insurer  as  proof  of  admission  of  ; 
tiff;  Helwig  V.  Mutual,  etc.,  Ins.  Co.,  132  N.  T.  334,  28  An 
Rep.  CiSO.  30  N.  B.  834,  holding  cerUficate  of  physldan.  proc 
by  beneficiary  of  Insured,  admissible  evidence  In  behalf  of 
pany;  Modem  Woodmen  v.  Vac  Wald,  6  Ean.  App.  236,  49 
788,  holding  proofa  of  death,  fumtshed  by  plaintiff,  errone 
rejected. 

Limited  In  Drier  v.  Oonttnental,  etc.,  Ins.  Co.,  24  Fed.  67S, 
Ing  statement  of  physician,  respecting  diseases  of  Insured 
available  to  company,  tbongh  found  with  preliminary  proofs; 
mania,  etc.,  Ins.  Co.  v.  Lewin,  24  Colo.  51,  65  Am.  St  Rep.  Z 
Pae.  491,  holding  coroner's  verdict  not  admisHlble  to  prove  deai 
suicide  tn  action  on  Insurance  policy.  DIstlnKulshed  In  Oa 
Shillock,  4  Dak.  190,  20  N.  W.  663.  holding  defendant  boun 
admission  In  answer  of  the  execution  of  deed  end  power  o 
tomey;  Goldscbmldt  v.  Mutual,  etc.,  Ins.  Co.,  102  N.  T.  492, 
B.  412,  and  Fisher  v.  Life  Aaan.,  188  Pa.  SL  14,  41  AU.  488. 
holding  those  making  proof  not  bound  In  any  way  by  com 
verdict,  where  the;  expressly  dented  Its  truthfulness,  thong] 
fered  as  proof  of  death.    Explained  In  note,  02  Am.  Rep.  6. 

Inaarance. —  Benefldarles  under  policies  are  bound  by  pn 
tiary  proofs  of  deatb  offered,  unless  it  Is  shown  that  they 
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ie  under  mlsnpprotienBlon  of  facts,  or  In  tgnorance  of  facts  sub- 
aentJy  ascertained,  p.  36. 

.pproved  and  follr■^vell  In  K«els  Y.  Mutual,  etc.,  A»8n.,  29  Fed. 
,  201,  bolding  eviiK'nce  supported  Terdlct  that  statement  In  pre- 
inary  proofs  ns  to  manner  of  deatb,  was  incorrect;  Travelers' 
.  Co.  v.  Uollck.  IS  Fed.  187.  27  U.  8.  App.  547,  27  L.  a  A.  634. 
ere  douth  t\-aa  fuiind  accidental,  notwithstanding  evidence  of 
tb  by  suicide  in  prelimlnarr  proofs;  Supreme  Lodge,  etc.  T. 
■M,  94  Fed.  753.  holding  admission  of  suicide  overcome;  Leman  v. 
e  Ins.  Co.,  40  I.a.  .Vna.  1101.  49  Am.  St  Rep.  349,  15  So.  389,  24 
[t.  A.  SOI.  holding  insurer  not  estopped  by  prellmlnar;  proofs  of 
■ide:  Spnilll  v.  Insurance  Co.,  120  N.  C.  150,  27  a  B.  42,  holding: 
den  shifted  to  bcncdciary  where  statement  In  proof  of  claim 
nitted  death  b;  siii<!ide;  Bentlef  v.  Insurance  Co.,  40  W.  Va.  745, 
S.  E.  5S8.  holding  insured  not  bound  by  proofs  of  loss  by  Ore 
ere  be  could  show  mistake  as  to  amount  of  loss. 


T..  779,  CAET  T.  THE  SAVINGS  UNION. 
. —  Fayment    to    depositors,    where    tbey    con- 


Walt.  38-11.  2 

?ted  for  proportlimate  share  of  the  profits  of  a  business  In 
ich  their  money  was  employed,  Is  a  dividend,  and  not  Interest, 
hln  purview  of  acts  of  1864  and  1806,  taxing  dividends  declared 

to  depositors  In  savings  banks,  p.  41. 
:eafllrmed  in  similar  case,  Onlton  v.  Savings  and  Loan  Soc,  154 
R.  G15.  22  I..  7.S(i,  14  8.  Ct  1208. 


Wall.  42^7,  22  T..  838.  HOUSH  T.  MULLEN. 
,iiiilta.tioii  of  actions. —  Statuta   of   limitations   does    not   run 
Inst  a  feme  covert  p.  45. 

Ited  In  Grant  v.  Anderson,  1  Tei.  App.  Civ.  76,  holding  statute 
not  run  against  minor  on  note  given  to  guardian. 
Iqoity. —  PartlL's  di'fendant  are  properly  Joined  where  bill  shows 
t  all  claim  through  deed  from  plaintiff  alleged  to  be  void  for 
it  of  consent,  p.  iTi. 

.pproved  in  Torrent  t.  Hamilton,  95  Mich.  161,  54  N.  W.  634, 
^re  defendants  to  Mil  for  foreclosure  of  four  distinct  mortgages 
■e  Leid  properly  joined. 

Iquity. —  Joinder  of  parties  plalntilf  without  allegation  of  In- 
^t.  Is  fatal  to  bill  on  demurrer  or  answer,  and  no  evidence  of 
LtloDship  of  plaiQtirfs  can  be  admitted  under  Uie  bill.  p.  46. 
.pproved  in  Huhbard  v.  Manhattan  Trust  Co.,  87  Fed,  S7.  57 
S.  App.  741,  holiiing  wrongful  addition  of  partjr  curable  by 
^□diuent. 

ndgraent. —  BUI  dismissed  on  account  of  misjoinder  of  parties 
I  failure  to  ameuit.  or  by  terms  dismissed  without  prejudice, 
not  conclude  eltiier  party  upon  the  merits,  p.  48. 
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Approved  In  Hozen  t.  LyndonTtlle  B&nfe,  70  Vt  551,  67  A. 
Bep.  084,  41  AtL  1048.  boldlns  decree  dlsmla&lDK  blU  nitbont 
dice  for  vant  of  pro8e<nition,  not  a  bar.  See  96  Am.  Det 
note. 

Jadgnuoit  on  demurrer,  which  presents  severaj  gronada 
fense,  some  of  which  go  to  the  merits,  may  be  succesafall;  p 
In  bar  to  another  action  on  same  matter,  p.  47. 

Cited  and  rule  Indorsed  and  applied  In  Keith  r.  Clark,  97 
4S6,  24  L.  1072,  presuming  that  decision  of  lower  court  was  i 
merits,  where  It  did  Dot  iudlcate  that  It  was  based  on  want 
risdlcUon;  BllUng  t.  Gilmer,  60  Fed.  336,  23  U.  8.  App.  IS 
suming  decree  of  dismissal  to  be  a  final  adjudication;  8p 
Board  of  C!o.  Commrs.,  88  Fed.  7B3,  60  TJ.  8.  App.  45,  holdin 
eral  Judgment  on  pica  In  abatement  Joined  with  pleas  In  iDar, 
consUtnte  bar  to  future  actions;  Four  Hundred  and  Twent] 
Co.  T.  Bullion  Uln.  Co.,  3  Sawy.  6G2,  653,  F.  C.  4,989,  holdli 
mer  Judgment  a  bar  where  answer  had  set  up  defenses  In  I 
well  as  in  abatement;  Merrill  v.  Board  of  Commrs.,  7  Kan 
721,  52  Pac  110,  holding  former  Judgment  on  demurrer  cont 
ground  going  to  the  merits,  a  bar;  Bledsoe  t.  Brwln,  33  La 
619,  620,  holding  former  Judgment  at  law  rendered  on  the  i 
a  bar. 

Distinguished  In  Gilmer  t.  Morris,  30  Fed.  480,  holding  1 
Judgment  not  a  bar  where  cause  of  action  was  based  on  dl: 
agreement. 

Bqnity. — Decree  not  showing  upon  what  ground  demurrt 
sustained  and  bill  diBmtased,  and,  as  It  might  have  been  fa 
Joinder  of  parties,  and  not  on  tlie  merits.  It  was  rerersed,  wlU 
to  amend  bill,  or  dismiss  without  prejudice,  p.  47. 

Cited  and  authority  followed  In  Kendlg  v.  Dean,  97  U.  I 
24  Jj.  1063,  rererslng  decree  made  on  the  merits  for  want  of 
sary  party;  Goodman  t.  Nlblack,  102  U.  S.  563,  26  L.  232,  i 
blU  wblcb  was  bad  for  want  of  necessary  parties  should  har 
dismissed  without  prejudice;  Van  Doren  t.  PennsylTSnla  R.  1 
93  Fed.  272,  reviewing  authorities,  and  reversing  flnal  Jud 
on  demurrer  and  permitting  amendment  of  bill  to  prevent 
tice;  Hubbard  v.  Manhattan,  etc..  Co..  87  Fed.  61,  S7  U.  S.  Ap 
reversing  general  decree  of  dismissal,  and  permitting  amen 
within  reasonable  time;  Gmlkshank  v.  Lnttrell,  67  Ala.  325,  i 
Ing  final  decree  where  It  appeared  that  there  was  a  want  of 
parties;  Tan  Winkle  v.  Blackford,  33  W.  Ya.  588,  11  8.  B.  31,  i 
Ing  decree  which  sustained  demurrer  on  the  merits,  and  n 
want  of  parties:  obiter  in  Four  Hundred  and  Twenty  Mln. 
Bullion  Mis.  Co.,  8  8awy.  K>5,  F.  C.  4.D89,  holding  appellate 
would  have  reversed  former  Judgment  en  the  merits,  if  It  : 
have  been  a  ikon-sult.    See  44  Am.  St  Rep.  566,  valuable  ni 
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:)!stlD^!shed  In  HerBliberger  y.  Blewett,  SS  Fed.  172,  denjIOK 
tjon   to  dlemlF!9  wltbont  prejadlc6  wbere  demnirert  bad  been 

■rmled  and  answer  Sled. 


WaU.  47-57,  22  L.  833,  JEFFRIES  t.  INSURANCE  CO. 
lumuranoe.—  Sintomonts  In  appUcatloDi  for  Inanmnce  need  not 
□e  np  to  degree  of  warmntles,  but  If  false,  and  policy  la  laaned 
)□  condition  tliiLt  tbey  are  true,  vhetber  material  to  riak  or  not. 
icr  Is  aToided,  as  wliere  applicant  falaely  stated  that  he  was 
gle  and  that  lie  had  not  previously  applied  for  Insurance,  pp. 

53. 

Lffirmed  and  applied  as  follows:  MtiUL  Lite  Ins.  Ca  t.  France. 
U.  S.  512,  516.  23  I-  402,  403,  where  appUcant  falsely  stated  his 
:,  and  that  be  had  had  no  disease;  Schultz  v.  Mutual,  etc..  Ins. 
,  6  Fed.  674,  holding  erldence  admissible  to  prove  breach  of 
rranty  In  policy,  not  to  practice  any  pemlcloos  habit;  Brady  t, 
Ited,  etc.,  Abhd.,  CO  Fed.  729,  20  U.  S.  App.  337,  holding;  policy 
d  where  Insnred  gave  false  answer  as  to  names  and  addcesses 
physicians  who  had  attended  him;  Insurance  Co.  t.  Trefz,  104 
S.  202,  26  L.  710.  amrmlng  8.  C  24  Fed.  Cas.  178,  holdinfr  tt  was 

Jury  to  decide  whether  material  question  was  answered  truth- 
ly  or  not  by  one  unfamiliar  with  English  language;  Masons,  etc., 
in.  V.  Brockman,  2u  Ind.  App.  218,  50  N.  R.  497,  holding  Insured 
ind  by  warranty  not  to  use  Intoxicating  liquors;  Well  t.  New 
rk,  etc..  Ins.  Co.,  47  La.  Ann.  1419,  17  So.  858,  and  Boyle  t. 
rthwestem,  etc.,  Aean.,  96  Wis.  318.  70  N.  W.  353.  both  holding 
ley  avoided  by  breach  of  warranty  as  to  condition  of  health; 
iltmore  v.  Supreme  Lodge,  etc.,  100  Mo.  47,  13  5.  W.  497,  hold- 
:  policy  avoided  on  account  of  mlsrepresentatlonB  as  to  health; 
)e  V.  Mutual  Reserve,  etc..  Assn.,  147  Mo.  575,  578,  49  S.  W. 
i.  557,  holding  policy  void  on  account  of  breaches  of  warranty 

to  health,  prior  appllcatloDa  and  prior  Insurance;  Byers  t. 
rmcra'  Ins.  Co.,  35  Ohio  St.  619.  35  Am.  Bep.  628,  holding  mis- 
ireHcotntlon  as  to  amount  of  mortgage  tn  fire  Insurance  policy 
jided  It;  Insumnce  Co.  T.  Pyle,  44  Ohio  St  30.  68  Am.  Rep.  783, 
1.  E.  460,  holding  policy  null  and  void  on  account  of  untrue  an- 
ers,  and  Insured  belag  not  at  fanlt  entitled  to  recover  premium; 
■eeney  v.  Metropolitan,  etc.,  Co.,  19  R.  I.  172,  61  Am.  St  Hep.  752, 

Atl.  10,  38  h.  R.  A.  297,  holding  bnrden  of  proof  on  insured  to 
)ve  truth  of  answers  In  application;  Virginia,  etc.,  Ins.  Co.  v. 
•rgBD,  90  Va.  203,  IS  S.  E.  192,  holding  promise  to  keep  books  tn 
'e  a  warranty,  and  breach  sufficient  to  avoid  policy.  Cited  gen- 
Llly  with  Rpprova!  In  Oulltinan  v.  Insurance  Co.,  69  Vt  476,  38 
L  317.  See  notes,  2!)  Am.  Rep.  579.  35  Am.  Bep.  643. 
Distinguished  in  Moulor  v.  American  Life  Ins.  Co..  Ill  tr.  S.  841, 

L.  440,  4  S.  Ct.  469,  holding,  where  stipulations  were  equivocal, 
licy  was  not  avoided  because  assured  had  disease  of  which  he 
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h&d  no  knowledge  at  time  of  application;  White  t.  Conner 
etc.,  Ids.  Co..  4  DIU.  181,  1S3,  F.  C.  17,545,  holdlmr.  under  Ul: 
statute,  policy  was  not  avoided  by  false  answer  to  Immi 
qnestlon;  BueU  v.  Connecticut,  etc..  Ins.  Co.,  2  Fllpp.  12,  J 
C.  2,104,  holding  voluntary  answer  as  to  age  of  father  at  < 
thonsb  nntme,  not  a  defense  to  action  on  policy;  Metrop< 
etc.,  Co.  V.  Harper,  3  Hughes,  266,  F.  C.  9,50B,  holding  ceo 
rould  not  take  advantage  of  answer  dictated  by  tbelr  own  ■ 
Hoffman  t.  Supreme  Council,  etc.,  35  Fed.  K3,  holding  qui 
whether  statements  were  essentially  nntrue,  might  be  left  to 
Seiby  T.  Mutual  Life  Ins.  Co.,  67  Fed.  492,  holding  contra 
Insurance  voidable  only,  where  there  was  no  stipulation  that  b 
of  warranty  rendered  It  void;  Commercial,  etc.,  Ins.  Co.  v.  . 
80  Ala.  577,  1  So.  206,  holding  failure  to  disclose  an  eaaeme 
property  insured,  not  a  misrepresentation,  and  not  material;  'V 
bury  V.  Dakota,  etc.,  Ins.  Co.,  6  Dak.  475,  4S  N.  W.  699.  h< 
voluntary  statement  concerning  stovepipes.  Immaterial,  and 
pany  ll&ble  for  loss;  Ball  t.  Granite,  etc.,  Assn..  64  N.  H.  I 
Ati.  104,  holding  conditions  as  to  truth  of  representaHons,  w 
by  acceptance  of  premiums;  Dupree  t.  Virginia.  etCn  Ins.  O 
N.  G.  436,  holding  inaccurate  valuation  of  property  not  vtti 
element  In  Are  Insurance  policy;  Insurance  Co.  r.  Leslie,  47 
SL  413,  418,  24  N.  B.  1073,  1075,  9  L.  B.  A.  47.  48.  holding  111 
Bursnce  policy  not  avoided,  under  Ohio  statute,  respectluf 
valuation  of  property  Insured,  etc.;  Knecht  v.  Mutual  Life  Ins 
90  Pa.  St.  121.  35  Am.  Bep.  642,  holding  failure  to  carry  out  i 
Ise  In  application,  not  to  practice  any  pernicious  habit,  InBun 
to  work  forfeiture;  Equitable,  etc.,  Soc.  v.  Haztewood,  75  Tex 
10  Am.  St  Bep.  898.  12  S.  W.  622.  7  I^  B  A.  221,  and  n..  bo 
insured  did  not  warrant  that  his  statements  would  be  con 
written  down  by  medical  examiner.  Modified  in  Alabama,  etc. 
Co.  V.  Johnston,  80  Ala.  475,  2  So.  131,  holding  immaterial  i 
ment  will  not  avoid  policy,  though  untrue,  if  assured  did  not  I 
it  to  be  untrue;  Schwarabach  v.  Protective  Union,  25  W.  Va. 
52  Am.  Bep.  230,  holding  statements  in  policy  not  warranties  v 
provisions  as  to  materiality  were  Incouaistent  Cited  as  d 
fishing  authority  In  59  Am.  Rep.  S20,  note, 

Inaurauce  company  has  right  to  determine  what  is  materl 
effecting  Insurance,  aa  any  individual  h&s  right  to  make  wii 
unwise  contract,  and  where  the  contract  Is  clear.  It  is  not  for 
to  decide,  p.  54. 

Cited  and  rule  approved  and  applied  Id  Phoenix,  etc.,  Co.  v. 
din,  120  U.  S.  189,  30  Ii.  646,  7  S.  Ct  602,  holding  company  wt 
imperfection  In  answer  to  application  where  it  was  manlfestt 
eomplete;  Keller  v.  Mutual  Life  Ins.  Co.,  75  Fed.  643,  holding 
ranty  In  policy  that  Insured  would  not  die  by  his  own  hand,  i 
American,  etc.,  Co.  v.  Carrollton,  etc.,  Mfg.  Co.,  96  Fed,  113, 
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!  answer  as  to  amonnt  of  loHea  was  natnie,  tbere  was  no 
ty  under  policy:  Alabama,  etc.,  Ins.  Co.  t.  Garner,  77  Ala. 
olding  mateiltillty  of  question  of  age  was  settled  by  terms  of 
:  Kelly  v.  Life  Ins..  etc.,  Co.,  113  Ala.  466,  21  8o.  365,  hold- 
>Iicy  avoided.  Bccordlng  to  Its  terms,  by  false  answer  con- 
g  prior  appll<^tlon  for  Insurance;  Waters  t.  Knights  of 
a.  lOG  Ga.  ]r,2.  31  S.  E.  16G,  holding  Insured  bound  by  war- 
a  in  appllc-atloD  regarding  use  of  liquors;  Northwestern,  etc.. 
Bo(Iiirtt]».  —  Ind.  — ,  as  N.  E.  789,  holding  application,  In- 
S  all  "  agrppiucnt.''  formed  part  of  Insurance  contract,  and 

1  TCould  avoid  policy;  Johnson  t.  Maine,  etc.,  Ins.  Co.,  83  He. 

2  Atl.  lOS.  boUling  answer  respecting  brother's  Insanity,  ma- 
where  InsiirE^d  had  so  stipulated  with  company;  Go-operatlrc 
T,  Leflore,  53  Mlas.  15,  applying  rule  to  stipulations  respect- 

paltb  of  Insured;  Alve  t.  Mutual  Reserve,  etc.,  Assn.,  147 
76.  4f)  S.  W.  557.  holding  stipulations  valid,  thst  untrue  an- 
as to  lienlth  nod  prior  insurance  would  vitiate  policy;  Con- 
al.  etc..  I!niik  v.  Farris,  77  Mo.  App.  196,  holding  Individual 
g  money  lo  bank,  bad  rlgbt  to  require  approval  of  board  of 
ors;  Boyle  v.  Northweatem.  etc.,  Assn.,  96  Wis.  819,  70  N. 
3.  bolding  condition  valid,  that  parties  contract  upon  faith 
Mi  henliti  of  aeiHured;  dlRBeoIlog  opinion  In  Blumer  v.  Pbwnix 
k).,  4,''>  Wis.  054.  majority  holding  statement  that  one  or  two 
slept  In  mill,  material  to  risk.  See  59  Am.  Rep.  821.  note. 
Ungulsbed  In  Hoffmon  v.  Supreme  Council,  etc.,  35  Fed.  254, 
lolding  question  whether  Btatementa  were  eSRentlally  nntme. 
rly  left  to  Jury;  Penn.,  etc.,  Ins.  Co.  v.  MechanlCB.  etc..  Co., 
A.  431.  37  TI.  S.  App.  692,  38  L.  R.  A.  63,  and  n..  reviewing  au- 
les,  and  holillDg  materiality  of  question  and  answer  as  to  dls- 
of  Insured  was  for  the  jury. 

lU.  57-60,  22  L.  T29,  SCOTT  v.  KELLY. 

i«al  and  error. —  It  is  too  late  to  object,  upon  wilt  of  error, 
itate  court  had  no  Jurisdiction  to  act  where  assignees  in  bank- 
r  voluntarily  siilimltted  themselves  to  its  Jurisdiction,  p.  59. 
•a  and  spiilled  In  Davis  v.  Frledlander.  104  U.  S.  573,  2«  L. 
md  Lindsey  v.  Corkery,  20  Gratt.  659,  both  holding  assignee 
I  by  adjudication  IQ  State  court,  between  himself  and  attach- 
reditors:  Wlnchpster  v.  Hetskell,  119  U.  S.  453,  30  L.  464.  7 
2S2,  holding  aRslgnee  bound  by  dedslon  of  State  court  estab- 
B  Hen;  In  re  Moller,  S  Ben.  630,  F.  C.  9,699,  and  Augustine  T, 
riand.  2  Fed.  Cas.  215,  where  assignee  was  held  bound  by 
OBure  suit 

iris.—  Decision  of  State  court  that  bnnlcnipt  had  no  title  to 
rty,  prescnt»i  no  question  of  which  Supreme  Court  can  take 
Action  upon  writ  of  error,  pp.  59,  QO. 
Vol.  VIII— 82 
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22  Wall.  60-87,  2*  K  784,  PUTNAM  v.  DAT. 

BiSTiew. —  Id  absence  of  fraud,  mlatahe  or  want  of  authc 
part;  cannot,  on  bill  of  review,  rely  upon  fact  that  he  nev 
answer  or  croeB-blll  fUed  tn  blB  behalf,  or  that  attorney  fs 
make  the  best  defense,  p.  64. 

Approved  In  Taylor  \.  Charter  Oak  Ins.  Co.,  S  McCrary. 
Fed.  SOS,  holding  parties  bound  to  know  terms  of  snpplemei 
cree.    Bee  note.  6  Am.  Dec.  716. 

Keview. —  Bill  of  mview  conflnee  court  to  examination  ol 
IngB.  proceedings  and  decree,  and  excludes  consideration  of 
p.  66. 

Cited  and  followed  tn  Bufflngton  t.  Harvey,  96  U.  8.  99 
382,  holding  it  error  to  insert  evidence  is  bill;  Thompson  i 
well,  etc.,  Co..  96  n.  8.  397,  24  L.  4&1,  refusing  to  consider  f: 
garding  compromise;  Shelton  v.  Van  Kleeck.  IOC  V.  8.  S34 
270,  1  S.  Ct  492,  boIdlDg  allesatlons  in  bill  of  review  of  fs 
consistent  with  decree,  bad;  Willamette,  etc.,  Co.  v.  Hat 
TJ.  S.  7,  81  L.  631,  S  8.  Ct  814,  reversing  case  upon  questions 
alone;  Barker  r.  Barker,  2  Woods,  242,  F.  C.  987,  holding 
lien  not  established  by  record,  and,  therefore,  not  reviews 
win  V.  Meyrose,  2  McCrary,  247,  7  Fed.  635,  reviewing  auU 
and  dismissing  bill,  no  error  appearing  of  record;  Jonrol 
Ewing,  85  red.  106,  56  U.  8.  App.  155,  holding  bill  did  no 
correct  erroneous  decree  resulting  from  misconception  of  ei 
Nashua,  etc.,  B.  B.  Co.  v.  Boston,  etc..  B.  B.  Co.,  169  Ma 
47  N.  B.  608.  holding  bill  defective  IB  not  setting  out  fall 
Priestley's  Appeal,  127  Pa.  8t  433,  17  AtL  1086,  4  L.  R  A.  S 
n.,  denying  bill  brought  to  review  question  of  fact  respecth 
missions;  Wroten's  Assignee  v.  Armat,  31  Oratt  261,  and  T 
V.  Brooke,  76  Va.  164,  both  courts  flndlng  no  error  In  the 
Rawllngs  V.  Bawllngs.  75  Va.  89,  dismlsBlng  bill  seeking  to 
Boding  of  executor's  good  faith;  8tate  Bank  v.  Blanchard, 
25,  17  S.  E.  743,  holding,  upon  bill  of  review,  fact  of  pun 
good  faith  conclusively  established  by  lower  court;  Parish 
Mexico  Mln.  Co.,  5  N.  Mex.  237.  21  Pac.  S3,  applying  rule  to 
tn  equity  case  by  writ  of  error.  Cited  generally,  with  appr 
Allen  V.  Wilson,  21  Fed.  884,  Freeman  v.  Clay.  52  Fed.  7. 
App.  254,  and  Reed  v.  Stanly,  89  Fed.  432.  Cited  In  note 
Crary,  250.  and  In  extensive  note.  20  Am.  Dec.  167. 

Beview. —  Where  defendant  admits  in  his  answer  that  I 
subscription  on  stock,  and  prays  for  contribution,  hut  rec 
closes  no  other  defense,  he  cannot  set  up  laches  for  flrat 
bill  of  review,  pp.  65,  66. 

Cited  and  applied  In  Gibson  v.  Green,  89  Va.  526,  37  . 
Bep.  889.  16  8.  B.  682.  holding  ntatute  of  limitations  could 
relied  upon  for  first  time  on  appesL 
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Creditor's  bill  may  be  filed  in  dlfTerent  court  from  that  In  which 
creditor  Obtains  his  Judgment,  p.  65. 

Equity. —  Practice  of  reciting  pleadings  and  proceedings  in  de- 
cree is  abolished  in  Supreme  Court,  but  decree  may  state  con- 
clusions of  fact  as  well  as  of  law,  and  often  does,  to  render  Judg- 
ment more  clear,  p.  67. 

Approved  in  M'Claskey  v.  Barr,  48  Fed.  131,  holding  pedigree  of 
parties  properly  set  forth  in  decree. 

22  Wall.  67-77,  22  L.  825,  RITCHIE  v.  FRANKLIN  COUNTY. 

Constitutional  law. —  General  curative  act  of  Missouri.  March 
21,  1868,  to  pay  debts  contracted  by  counties,  without  consent  of 
voters,  caused  by  erroneous  construction  placed  on  imperfect  lan- 
guage of  former  act,  giving  authority  to  County  Courts  to  borrow 
money  and  issue  bonds  for  road  purposes,  is  valid,  pp.  75,  76. 

Cited  and  followed  as  established  authority  in  Grenada  Co.  Super- 
visors V.  Brogden,  112  U.  S.  272,  28  L.  708,  5  S.  Ct  131,  holding  act 
of  1872,  of  Mississippi,  requiring  payment  of  bonds,  issued  without 
previous  authority,  valid;  Anderson  v.  Santa  Anna,  116  U.  S.  364, 
29  L.  035,  6  S.  Ct.  417,  sustaining  curative  act  legalizing  an  elec- 
tion declaring  in  favor  of  county  subscription  to  railroad;  Bradley 
V.  Franklin  Co.,  65  Mo.  639,  reaffirming  principal  case;  Nolan  Co. 
V.  State,  83  Tex.  200,  17  S.  W.  829,  sustaining  act  of  1885.  validat- 
ing county  bonds;  Redd  v.  Supervisors,  31  Gratt  712,  holding  act 
confirming  county  subscription  to  railroad  stock,  valid;  Lewis  Co. 
V.  Gordon,  20  Wash.  88,  54  Pac.  780,  sustaining  act  providing  for 
payment  of  expenses  of  town  incorporated  under  unconstitutional 
act;  dissenting  opinion  in  Treadway  v.  Schnauber,  1  Dak.  271,  46 
N.  W.  476,  majority  holding  extra  session  of  legislature  illegal,  and 
county  issue  of  bonds,  made  under  its  acts,  void.  Cited  in  note,  68 
Am.  Dec.  299;  also  98  Am.  Dec.  671,  note,  98  Am.  Dec.  680,  note, 
and  51  Am.  St  Rep.  860,  valuable  note. 

Denied  in  Perrine  v.  Thompson,  17  Blatchf.  19,  F.  C.  10,997,  hold- 
ing New  York  act,  validating  irregularities  of  commissioners  in 
issuing  bonds,  unconstitutionaL 

22  W^all.  77-81,  22  L.  564,  MAXWELL  v.  STEWART. 

Judgment. — Record  of  Judgment  is  valid  upon  its  face,  if  it  ap- 
pear that  court  had  Jurisdiction  of  subject-matter  of  action  and 
of  parties,  and  that  Judgment  had  in  fact  been  rendered,  p.  79. 

Cited  with  approval  and  relied  upon  in  Carpenter  v.  Strange,  141 
U.  a  101,  35  L.  646.  11  S.  Ct.  964,  holding  record  of  New  York  Judg- 
ment duly  exemplified;  Walker  v.  Sturbans,  38  Fed.  300,  holding 
judgment  and  order  of  sale  in  State  court,  valid;  Woodbridge,  etc., 
Co.  V.  Ritter,  70  Fed.  678,  holding  record  of  New  Jersey  Judgment 
suflScient;  Lehman,  etc.,  Co.  v.  Glenn,  87  Ala.  626,  6  So.  45,  giving 
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full  faith  and  credit  to  decre*  of  Virginia  court;  Sammle  t.  W 
man.  31  Fla.  25.  12  So.  530,  Klvlng  full  credit  to  New  York  ; 
mcDt;  Moody  t.  Dentacb,  85  Mo.  245,  holding  Judgment  of 
court  Rufnclently  formal  where  It  abowed  relief  granted,  etc.;  '. 
ering  y.  Templeton,  2  Mo.  App.  431,  holding  entry  sufflclently 
plete:  Terry  t.  Berry,  13  Nev.  521,  holding  Judgment  valid, 
withstanding  Irregularity  In  form  of  Judgment-roll;  Oilcbrii 
West  Virginia,  etc.,  Co.,  21  W.  Va.  lis,  45  Am.  Rep.  B57, 
Ing.  nnder  New  York  statute,  personal  Judgment  against  fo 
corporation  not  appearing,  void;  dissenting  opinion  In  Pennyv 
Foote.  27  Ohio  St.  647,  majority  holding  court  had  no  Jufladl 
of  defendant  on  account  of  CMl  War- 
Judgments. —  Defense  of  payment  in  enit  on  a  Judgment  i 
good  when  It  does  not  anywhere  appear  that  value  of  pro 
taken  under  attachment  in  former  suit  was  eufflclent  to  disci 
entire  Judgment,  p.  79. 

Judermeuta. —  Trial  by  court,  without  waiver  of  Jnry,  is  at 
only  error,  and  Judgment  after  such  trial  is  not  necessarily 
mere  en-ors  cannot  be  set  up  as  defense  to  an  action  brought 
it.  p.  79. 

Cited  and  rule  applied  In  Humphries  v.  District  of  Columbli 
tt.  S.  195,  19  8.  Ct.  639,  holding  Judgment  not  avoided  by  li 
larity  In  rendition  of  verdict;  Hubbardston,  etc.,  Co.  v.  Cove 
Mich.  2rpl,  holding  record  conid  not  be  rejected  on  ground  that 
was  misnamed,  etc. 

Jadffm»ntB. —  Selisure  of  personal  property,  under  attachmc 
not  necessarily  a  satisfaction  of  Judgment  afterwards  obt 
though  sheriff  Is  responsible  for  eierclse  of  ordinary  care  Ii 
serving  It;  burden  Is  on  defendant  in  action  of  Judgment  to 
satisfaction,  p.  80. 

Approved  In  Taylor  v.  Felder,  B  Tex.  Civ,  App.  423.  23  3.  Tf 
holding  defendant  required  to  show  that  levy  of  distress  wt 
resulted  in  satisracUon  or  reduction  of  claim;  Chapman  v.  : 
Lee,  etc.,  Co..  7  Kan.  App.  268,  63  Pac,  780,  holding  mere  le 
attachment  did  not  satisfy  debt.  See  note,  68  Am.  Dec  35! 
also  note,  91  Am.  Dec.  314. 

Distinguished  in  Lacliett  v.  Rumbaugh,  45  Fed.  82.  holding 
ment  void  and  attachment  proceedings  nullities. 

Indumenta — Jurisdiction  of  person  Is  presumed  In  fai 
Judgment  when  record  shows  that  party  voluntarily  appeare 
submitted  himself  to  Jurisdiction,  and  filed  demurrer  and  ai 
and  went  to  trial  upon  the  Issues,  pp.  80,  81. 

Cited  in  L'Eugle  v.  Gates,  74  Fed.  515,  holding  want  of  Ja 
Hon  waived  by  appearance  and  plea  to  the  merits;  dlasentlns 
ion  lu  Pennywlt  v.  Foote,  27  Ohio  St  642.  majority  holding 
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conid  not  nalre  client'*  riKbts  created  b;  state  of  rebellion 
:  enter  his  nppeflnince.     Cited  generally  In  Bomalne  t.  Union 
.  Co..  2S  Fed.  ti3S.    See  note,  75  Am.  Dec.  722. 
udgments.—  Frflud  cannot  be  pleaded  to  an  action  In  one  State 
■n  Juiigmeut  in  another,  p.  81. 

.pproved  and  rolloved  In  Hanley  t.  Donogbne,  116  U.  B.  3,  29 
i36.  G  S.  Ct.  243.  sustaining  action  In  Maryland  on  Judgment  ob- 
led  Id  Pennsylvania;  Simmons  t.  Saul,  138  U.  S.  469.  31  L. 
2.  11  S.  Ct  37!},  dlsmleslng  bill  seeking  to  set  aside  probate 
ceedlngB  In  Louisiana,  on  ground  of  fraud;  Barras  t.  Bidwell, 
Foods,  T.  F.  C.  1.039,  overruling  defense  that  fraud  was  prac- 
d  by  attorneys  In  former  action;  Union,  etc.,  Co.  t.  Rochester, 
,  Co..  29  Ft'd.  t'lio,  holding  alleged  collusive  arrangement  be* 
■en  adverse  [)tirties  In  former  action,  not  available  In  suit  oo 
smeut;  Duff  v.  Hopkins,  33  Fed.  608,  holding  certain  defenses 
n-rit  of  s(.-lre  facias.  Issued  on  revived  Judgment,  not  available; 
lingular,  etc.,  Co.  v.  Eelts,  OS  Fed.  35,  32  U.  S.  App.  348,  and 
mbleton  v.  Glenn.  72  Md.  348,  20  AU.  120,  holding  decree  of  court 
another  State,  not  Impeachable  for  fraud  In  collateral  proceed- 
:  Kansas  City,  etc.,  R.  R.  Oo.  v.  Morgan.  47  U.  S.  App.  1.  76 
1.  435,  lioldJiiK  iitalntlfT  bound  by  Judgment  obtained  by  bis 
:t  frleud.  eveu  If  fraud  were  admitted;  Board  of  Commr*.  ▼. 
tt.  79  Fell.  5T3.  4t>  U.  S.  App.  226,  where  fraudulent  arrange- 
Qt  amoDK  parlies  to  prior  suit  was  alleged,  but  not  allowed; 
Lire.  etc..  Co.  v.  Klchesln,  91  Fed.  84,  holding  Judgment  of  Bute 
irt  coDchislve:  Ambler  v.  Whipple,  139  IIL  S24,  32  Am.  Bt  Bep. 
;  28  N.  E.  84'i,  reviewing  authorities,  and  holding  plea  of  frand 
dmisslble;  Snow  v,  Mltcbell,  37  Ban.  641.  16  Pac.  739,  holding  de- 
se  In  suit  on  jii<l);inent  of  frauduleat  assignment  In  prior  snit,  uri* 
[liable;  Mooney  v.  Hinds,  160  Mass.  471,  36  N.  B.  4S4.  holding 
ud  In  decree  of  California  court,  could  not  be  Inquired  into; 
app  V.  Thomas.  39  Oblo  St  387,  48  Am.  St  Hep.  468,  holding  an 
conditional  pardon  could  not  be  Impeached  for  fraud  in  collateral 
1  summary  proceeding.  See  note,  2  Am.  Dec.  46. 
llstlniruisbed  In  SewaU  v.  Sewall,  122  Mass.  161,  23  Am.  Rep. 
:.  boi'ling  decree  of  divorce  void,  where  Ubetlant  fraudulently 
icured  conrt's  jurisdiction. 

rudgmeuts.^  Nil  debet  is  sot  good  plea  to  an  action  upon  Jndf- 
nt  In  another  State,  p.  81. 

Wall.  81-98.  22  L.  738.  HATCRAFT  v.  UNITED  STATES, 
iovereign  cannot  be  sued  in  his  own  conrts,  except  with  his  con- 
it,  p.  92. 

War. —  Cotton,  In  Civil  War,  has  been  uniformly  held  to  have 
tn  legitimate  subject  of  capture,  p.  98. 


22  WalL  1»-104 


,  Reports. 


Cited  In  Lamar  v.  Browne,  92  U.  S.  104,  23  I^.  653,  holding  age 
of  government  not  liable  for  retention  of  captured  cotton;  Toi 
T.  United  States,  97  U.  S.  58,  24  L.  997,  holding  cotton,  belong! 
to  foreigner,  who  aided  Rebellion,  subject  to  confiscation.  I 
notes,  87  .\m.  Dec  509,  and  91  Am.  Dec.  280. 

War. —  Pardoned  enemy,  aa  well  ae  loyal  enemy,  coutd  avail  bl 
self  of  benefits  of  captured  and  abandoned  property  act,  if  be  bi 
In  time  prescribed  by  tbat  act,  p.  96. 

Court  of  Claims  has  no  JurlBdlctlon  of  action,  commenced  t 
years  after  suppression  of  Rebellion,  by  one  wbo  gave  It  aid  e 
comfort,  to  recover  money  in  treasury,  arising  from  sale  of  c 
tnred  property,  p.  98. 

Affirmed  In  Rice  t.  United  States,  122  U.  S.  616,  620,  7  S. 
1384,  1385.  boldlng  claim,  under  act  of  18T7,  barred  by  lapse 
lime;  Lane  v.  United  States.  154  U.  8.  616,  22  L.  743,  14  S.  CL  IS 
holding  claim  barred  by  two  years'  lapse;  Austin  v.  United  Stal 
155  U.  S.  426,  39  L.  209,  15  8.  Ct.  171,  holding  claimant  not  entit 
to  recover  under  special  act  of  March  3,  18S3,  for  want  of  loyalty 

Actions. —  Where  right  and  remedy  are  created  by  same  st 
nte.  the  remedy  provided  Is  exclusive  of  all  others;  hence,  t 
years'  limitation  only  applies  to  action  for  restoration  of  captu 
property,  p.  98. 

22  Wall.  99-104,  22  L.  818.  UNITED  STATES  t.  INSURAN 
COS. 
Pl«adliig. —  Plea  of  general  Issue  admits  capacity  of  plalntift  t 
poratlon  to  sue,  as  does  going  to  trial  upon  the  merits,  p.  101. 
'  Followed  In  Imperial  Ref.  Co.  v.  Wyman,  38  Fed.  576,  3  L. 
A.  5(H,  and  n..  boldlng.  under  general  denial,  Incorporation  of  pb 
tiff  could  not  be  questioned;  Emerson  Co.  t.  Nlpocks,  88  Fed.  i 
holding  objection  to  plaintiff's  cori>orate  existence  waived  by 


States.— Officers  acting  under  color  of  otUce  Illegally,  are 
facto  offlcera,  and  their  acts  are  valid  aa  concerns  third  parties  t 
the  public;  hence,  enactments  of  de  facto  legislatures  in  r« 
States,  during  the  war,  by  which  corporations  were  created,  w 
valid,  p.  103. 

Cited  In  Joseph  t.  Cawthom.  74  Ala.  415.  holding  attachm 
proceedings  not  affected  by  failure  of  clerk  to  take  oath  of  oS 
dissenting  opinion  In  Pennywit  v.  Foote.  27  Ohio  St.  638,  majoi 
holding  Judgment  of  court  connected  with  Insurrectlooar;  gove 
ment  of  Arkansas,  not  binding  on  non-resident 

Distinguished  In  Bragg  v.  TufCts,  49  Ark.  562.  6  8.  W.  161,  b< 
Ing  ordinance  of  Arkansas  convention,  for  revenue,  being  a  ^ 
measure  and  hostile  to  Union,  void. 
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Courts. —  Corporations  can  sue  in  Court  of  Claims  as  any  other 
indiyidual,  for  restoration  of  property,  under  captured  and  aban- 
doned property  act  of  1863,  p.  104. 

22  Wall.  105-115.  22  L.  713,  MARYLAND  v.  RAILROAD  CO. 

Tender. —  Implication  that  undertaking  in  contract  is  to  pay  in 
gold,  must  be  found  in  language  of  contract,  and  undertaking  can- 
not be  presumed  from  expectation  of  parties,  p.  111. 

Cited  with  approval  in  Woodruff  v.  Mississippi,  162  U.  S.  303, 
40  L.  977.  16  S.  Ct.  824,  holding  bonds  valid  and  payable  in  legal- 
tender  notes;  Heirs  of  Watrous  v.  McKie,  54  Tex.  71,  holding  par- 
ties bound  by  written  contract  to  abide  by  a  Judgment,  construc- 
tion not  being  dependent  upon  expectations,  etc.,  of  parties.  Cited 
generally,  without  applying  rule,  in  dissenting  opinion  in  Woodruff 
T.  Mississippi,  162  U.  S.  311,  40  L.  980,  16  S.  Ct  827. 

Contracts. —  Reference  to  surrounding  circumstances  is  allowed 
to  ascertain  subject-matter  of  contract  or  to  aid  construction,  but 
not  for  purpose  of  adding  new  and  distinct  undertaking,  p.  113. 

Cited  as  authority  and  followed  in  Reed  v.  Insurance  Co.,  95  U. 
S.  31,  construing  clause  in  marine  insurance  policy  by  aid  of  cir- 
cumstances; United  States  v.  Peck,  102  U.  S.  65,  26  L.  47,  admit- 
ting parol  evidence  to  prove  that  parties  contracted  for  hay,  to  be 
gathered  in  a  particular  region;  Mellen  t.  Ford,  28  Fed.  646,  con- 
struing meaning  of  "  plastering  and  stucco-work,"  in  contract,  with- 
out aid  of  parol  testimony;  Chicago,  etc.,  R.  R.  Co.  v.  Pyne,  30 
Fed.  88.  construing  ambiguous  contract  by  its  language,  where  there 
were  no  extraneous  circumstances  of  value  to  assist  the  court; 
Sorensen  v.  Keyser,  51  Fed.  32,  2  U.  S.  App.  177,  excluding  parol 
evidence  to  show  meaning  of  word  "  drought,"  as  used  in  contract; 
Union  Stock- Yards  v.  Western,  etc.,  Co.,  59  Fed.  57,  18  U.  S.  App. 
438.  rejecting  evidence  offered  to  change  effect  of  contract  for  bail- 
ment ot  cattle;  Shipman  v.  Saltsburg  Coal  Co.,  62  Fed.  148,  17  U. 
8.  App.  625,  holding  contract,  by  its  terms,  did  not  require  parties 
to  take  coal  in  monthly  installments;  Consolidated  Coal,  etc.,  Co. 
V.  Mercer,  16  Ind.  App.  511,  44  N.  B.  1007,  holding  contract  for  de- 
livery of  certain  number  of  brick  per  month,  did  not  require  whole 
to  be  delivered  on  the  lirst  of  each  month;  Tuxbury  v.  French,  41 
Mich.  13,  1  N.  W.  906,  holding  extrinsic  evidence  necessary  to  ex- 
plain will;  Bruce  v.  Fulton  Nat  Bank,  79  N.  Y.  165,  35  Am.  Rep. 
510,  holding,  where  contract  was  silent,  lessee  could  not  be  held 
bound  to  renew  lease  by  implication;  Heirs  of  Watrous  v.  McKie. 
54  rji^j  yi  holding  parties  bound  by  written  contract  to  abide  by 
a  certain  judgment  in  a  similar  controversy;  Talbott  v.  Richmond, 
etc.,  R.  R.  Co.,  31  Gratt  689,  holding,  with  reference  to  deed  and 
Rurroonding  circumstances,  that  there  was  no  dedication  to  public; 
Bank  of  Old  Dom.  v.  McVeigh,  32  Gratt  538,  interpreting  contract 
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to  enter  conwnt  Judfcment,  by  Ite  terms  and  b;  aid  of  parol  e 
dence;  Collier  t.  Southern  Exp.  Co.,  32  Oratt  724,  boldlng  d 
tract  of  surety  could  not  be  varied  by  parol  evidence;  Isbam 
Parker,  8  Wash.  764,  29  Pac.  838,  applying  mle  to  Interpretadon 
contract  between  attorney  and  client;  concnrrlng  opinion  In  ii 
■Isslppl,  etc..  Co.  T.  Wbeellban,  04  Wis.  102,  68  N.  W.  880,  major 
holding  omitted  words  In  contract  could  not  l>e  constructively  ei 
piled. 

Tender.—  Acts  of  Maryland,  1836  and  1839,  constltoOng  contn 
between  State  and  railroad  for  Issue  of  l>onds  In  aid  of  latter,  i 
not  provide  for  payment  of  Interest  and  dividends  In  any  pardcu 
tind  of  money,  and  fact  tbat  until  1865  they  were  paid  In  sterll 
funds  cannot  change  contract,  and  tbey  may  be  paid  In  legal-teni 
notes,  p.  115. 

Cited  In  Legal-Tender  Case,  110  V.  8.  438,  28  L.  211.  4  S.  CL  1 
holding  notes  of  United  States,  reissued  under  act  of  1878.  lej 
tender  In  payment  of  private  debts;  without  particular  appll< 
Uon.  la  Uercantlle,  etc.,  Co.  v.  Baltimore,  etc.,  R.  R.  Co..  82  F< 
372. 


22  Wall.  116-123.  22  L.  780.  PLEASANTS  v.  FANT. 

Evidence. —  If  admission  of  defendant  to  plaintiff,  and  evldei 
of  K.,  a  partner,  are  Insafflclent  to  raise  prima  facte  presumpt 
of  partnership,  then  declarations  of  K.  on  tbat  subjeirt  are  in 
mlsBlble,  p.  119. 

Partnerahip. —  Right  to  compel  account  of  profits,  In  equity, 
one  of  most  approved  criteria  of  exlateace  of  partnership,  p.  1 

Followed  In  Priest  t.  Chouteau,  85  Mo.  405.  SS  Am.  Rep.  3 
affirming  S.  C,  12  Mo.  App.  2Ci8,  holding  acts  of  parties  and  i 
cumstances  established  fact  of  partnership  lu  theater  business 

Partnership. —  One  lending  money  to  member  of  firm,  who  voli 
tartly  promises  lender  an  Indefinite  proportion  of  profits,  does  i 
become  a  partner,  p.  120. 

Followed  Id  Meehan  v.  Valentine,  14S  V.  8.  625,  36  L.  842, 
S.  Ct.  07S,  holding  one  loaning  money  to  firm,  for  Interest  and  c 
ttngent  share  of  profits,  not  a  partner;  In  re  Ward,  2  Fllpp.  4 
F.  O.  17,144,  holding  loan,  at  Interest  proportionate  to  profits.  < 
not  constitate  lender  a  partner. 

Trial.— Court  should  make  plain  to  Jury  the  Issues  they  are 
try,  should  admit  only  such  evidence  as  Is  proper  In  these  Issues,  i 
Instruct  them  in  rules  of  law  by  which  evidence  Is  to  be  exunii 
and  applied,  pp.  121.  122. 


Flunnta   ^ 
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pproved  In  Texas,  etc.,  E.  R.  Co.  v.  Rhodes,  71  Fed.  148,  30 
i.  App.  5fil.  reversing  c»8e  for  errora  Id  refusing  to  give  eorreet 
ructioDH  to  jury;  SwansoD  t.  Allen,  —  Iowa,  — ,  7»  N.  W.  132, 
rstng  case  no  accnunt  of  confused  lustructJoDs,  and  for  reading 
dlnini  to  jury  In  lieu  of  concise  statement;  St  Louis,  etc.,  B. 
:o.  V.  Tonmey,  6  Kan.  App.  41Ct,  49  Pac.  820,  taoldlng  court 
lerlf  submitted  Issues  of  n^llgence  to  Jury. 

ilal,^  Where  there  U  no  evidence  upon  which  Jury  can  prop- 
proceed  to  Ond  for  party  producing  It,  conceding  to  CTldenee 
test  possible  force  to  which  It  la  fairly  entitled,  court  may 
ihold  cnse  from  Jury,  p.  122. 

tllowlng  are  the  citiuft  caaea  approving  and  relying  upon  tnis 
log;  CoDinjissloners.  etc.  v,  Clark,  94  U.  S.  284,  24  L.  62,  hold- 
no  evidence  tn  go  to  Jnry  to  show  that  EndorBee  had  notice  of 
r  equity;  Baltimore,  etc.,  R.  R.  Co.  t.  Jones,  95  D.  8.  44S,  24  L. 
holding  plHlotifT  not  entitled  to  recover  In  action  against  rall- 
for  personal  Injuries;  Herbert  v.  Butler,  97  U.  S.  320,  24  L. 
plalntilT,  In  action  for  attorney's  fee,  non-suited;  Bowdltch  v. 
on,  101  TJ.  S.  IS,  2.-)  L.  981,  affirming  S.  C.  4  CUff.  339,  P.  0. 
t.  non-sult!ne  platntKT  In  action  to  recover  for  destruction  of 
ling  to  prevent  spreading  of  fire;  Oscanyan  t.  Arms  Co.,  103  V. 
iS.  20  L.  542,  where,  upon  admitted  facts,  court  directed  verdict 
lefendant:  .\rtbur  v.  Jacoby,  103  V.  S.  678.  26  L.  454,  holding  In- 
Ttlon  to  And  for  iitnlntiS,  In  suit  to  recover  back  duties,  correct; 
onal  Bank  v.  Insurance  Co.,  103  U.  S.  786,  26  L.  460,  holding 
larly  In  action  to  recover  money  loaned  to  Insurance  agent; 
rart  T.  Lnnslng.  104  U.  8.  512,  26  L.  869,  affirming  directed  ver- 
for  defendant  in  action  on  municipal  bond  conpons;  Randall 
altimore.  ete.  R,  R.  Co.,  109  V.  S.  482,  27  L.  1005,  3  8.  Ct  324. 
Iiaway  v.  East  Tfna,  etc.,  R.  R.  Co.,  29  Fed.  491,  and  Horn 
Inltimore.  etc.,  R.  R.  Co.,  54  Fed.  304,  6  U.  S.  App.  381,  all 
Ing  evidence  ot  negligence  InsufBclent  to  warrant  verdict  against 
oad:  Carter  v.  Carusl,  112  U.  S.  484,  28  !>.  822,  5  S.  Ct.  285, 
Ing  omission  of  court  to  Instruct  as  to  one  of  several  pleas,  not 
r,  there  being  no  evidence  to  support  It;  Anderson  Co.  v.  Reals, 
U.  S.  241.  2S  L.  !)7I.  5  S.  Ct.  440,  holding  jury  properly  Instructed 
nd  for  ptalntifT  In  action  on  bonds;  Schofiekl  v.  Chicago,  etc., 
t.  Co.,  114  U.  S.  610,  29  L.  225,  B  S.  Ct  1127  (affirming  8.  C. 
cCrary,  209).  and  Cnndelaria  v.  Atchison,  etc.,  R.  B.  Co.,  6  N, 
.  284.  27  Pac.  iiO^.  wbere  directed  verdict  for  defendant  in  aC- 
for  injuries  enured  by  railroad  train  was  affirmed:  Hl^lns 
cCrpa.  116  V.  S-  ilS3.  29  L.  708.  6  8.  Ct  B«3,  holding  charge  not 
aeous  where  court  would  have  been  justified  In  directing  ver- 
upon  plalntlfT's  own  testimony;  M&rsball  v.  Hubbard,  117  U, 
19,  20  L.  920.  G  S.  Ct  806,  holding.  In  action  on  notes,  evidence 
fficlent  to  authorize  verdict  for  defendant;  Ferguson  v.  Arthur. 
U.  B.  490.  2D  L.  982,  6  S.  Ct  SflCS,  affirming  pecemptory  verdict 
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for  defendant  In  action  to  recover  duties  paid;  Famous  Smitb  v. 
United  States,  161  U.  S.  55,  38  L.  70,  14  S.  Ct  235,  holding.  In  ab- 
sence of  evidence,  question  of  defendant's  nationality  could  not  be 
left  to  jury;  Sparf  v.  United  States,  156  U.  S.  100,  101,  39  L.  360. 
361,  15  S.  Gt.  292,  293,  holding  jury  properly  instructed  that  they 
could  not,  from  the  evidence,  find  defendants  guilty  of  manslaughter; 
Rosen  v.  United  States,  161  U.  S.  43,  40  L.  610,  16  S.  Ct.  439,  hold- 
ing court  might  have  instructed  jury  that  paper  was  obscene,  etc.; 
Coughran  v.  Bigelow,  164  U.  S.  307,  41  L.  446,  17  S.  Ct.  119,  holding 
plaintiff,  In  suit  against  sureties,  properly  non-suited;  In  re  Seeley. 
21  Fed.  Cas.  1009,  holding  question  of  fraudulent  transfer  by  in- 
solvent ought  to  have  been  decided  by  the  court;  Singer  Mfg.  Co. 
v.  Hester,  2  McCrary,  421,  6  Fed.  808,  sustaining  peremptory  ver- 
dict for  plaintiff.  In  action  on  bonds;  Candee  v.  Citizens'  Ins.  Co., 
4  Fed.  144,  holding  evidence  of  termination  of  policy  by  consent,  too 
scanty  to  submit;  Miller  v.  Chicago,  etc.,  R.  R.  Co.,  41  Fed.  911, 
sustaining  demurrer  to  evidence  in  action  for  malicious  prosecution; 
Southern  Pac.   Co.   v.  Johnson.   64  Fed.   957,   29  U.   S.   App.    201, 
and  S.  C,  09  Fed.  565,  44  U.  S.  App.  1,  both  holding  jury  should  have 
been  Instructed  to  find  for  railroad.  In  action  for  damages;  Frank- 
lin, etc.,  Co.  V.  Phoenix  Ass.  Co.,  65  Fed.  776,  25  U.  S.  App.   119, 
directing  verdict  for  defendant,  in  action  on  Insurance  policy;  Sul- 
livan V.  Colby,  71  Fed.  466,  34  U.  S.  App.  432,  and  Baldwin  v.  Shan- 
non, 43  N.   J.   L.   603,   affirming  judgment   upon   verdict  directed 
by  the  court  in  action  of  ejectment;  Mt.  Holly,  etc.,  Co.  v.  Cara- 
lelgh,  etc..  Works,  72  Fed.  249,  25  U.   S.  App.  669,  holding   evi- 
dence, conceding  it  to  be  true,  insufficient  to  establish  contract; 
People's  Bank  v.  ^:tna  Ins.  Co.,  74  Fed.  512,  42  U.  S.  App.  81,  non- 
suiting plaintiff  in  action  on  fire  insurance  policy;  Travelers'   Ins. 
Co.  V.  Selden,  78  Fed.  290,  42  U.  S.  App.  253.  directing  verdict  for 
defendant  in  action  on  accident  policy;  Sloss,  etc.,  Co.  v.   Sonth 
Carolina,  etc.,  Co.,  85  Fed.  138,  42  U.  S.  App.  748,  non-suiting  coal 
company  in  action  on  contract;  United  States  v.  Kuhl.  85  Fed.  627. 
632,  holding  evidence  Insufficient  to  support  an  indictment  under 
Federal  statute;  Chapman  v.  Yellow,  etc.,  Lum.  Co.,  89  Fed.  905, 
61  U.  S.  App.  502,  sustaining  peremptory  instruction  to  find  verdict 
for  defendant  in  suit  on  lumber  contract;  Smyth  v.  New  Orleans, 
etc.,  Co.,  93  Fed.  927,  holding  plaintiff  properly  non-suited  in  action 
to  recover  lands;  First  Nat.  Bank  v.  Comfort,  4  Dak.  172,  28   N. 
W.  857,  and  Knapp  v.  Sioux  Falls,  etc.,  Bank,  5  Dak.  395,  40   N. 
W.  589,  both  affirming  directed  verdict  for  defendant  in  action  for 
conversion;  Simmons  v.  Chicago,  etc.,  R.  R.  Co.,  110  111.  346,  holding 
evlden(.*e  insufficient  to  prove  negligence  of  company  In  excavat- 
ing hill;  Rack  v.  Chicago,  etc.,  R.  R.  Co.,  173  111.  291,  50  N.  B.  668, 
44  L.  R.  A.  128,  directing  verdict  for  defendant,  in  action  for  In- 
jury by  cable-car;  Weis  v.  Madison,  75  Ind.  254,  holding  similarly 
In  action  a.erainst  city  for  injury  to  land;  Purcell  v.  English,  86  Ind. 
35,  and   Faris  v.  Hoberg,   134  Ind.  273,  39  Am.   St  Rep.   264,    33 


H.  1029.  affirming  verdict  for  defendant  Id  action  for  personal 
irics;  Jloj-er  v.  Hoiick,  85  Iowa.  325,  52  N.  W.  237,  holding  Jury 
^orly  directed  to  find  for  defendant,  In  action  to  set  aalde  convey- 
e:  Meath  t.  Jaquitti,  68  Me.  436,  and  City  Nat.  Bank  v.  HIckox, 
.  Mex.  215.  5  N.  MeX.  33.  16  Pac.  915.  both  afflrmlng:  peremp- 
■  Instruction  to  flml  for  plaintiff.  In  action  on  note:  Powell  v. 
wjurl  Pac.  R.  R.  Co..  76  Mo.  84.  directing  verdict  for  defendant 
■re  plaintiff's  evidence  showed  contributory  negtlgence:  Alei- 
i'T  T.  Tennessee,  etc.  Mln.  Co.,  3  N.  Mei.  195,  3  Pac.  741,  and 
ch  V.  Charlotte,  etc..  E.  R.  Co.,  22  8.  C.  563,  affirming  Judgment 
lerdlcl  directed  for  defendant  In  damage  suit;  Dwlght  v,  Oer- 
ilB,  etc..  Ins.  Co..  103  N.  T.  360.  67  Am,  Rep.  740.  8  N.  B.  662, 
ling  verdict  should  have  been  directed  for  defendant.  In  suit  on 
policy;  Lane  v.  Hancock.  142  N.  Y.  519.  37  N.  B.  475.  holding 
r  not  to  non-suit  t>laintlff  In  action  against  town  for  penonal 
riea:  Lonsley  v.  n.il.».  I  8.  Dat.  261.  46  N.  W.  248.  affirming 
;inent  for  defendant  on  verdict  directed  In  action  on  claim  and 

pproved  in  concurring  opinion  In  White  v.  Warren.  120  Cal.  328, 
'ae.  131,  majority  holding  Jury  correctly  Instructed  to  And  for 
miff,  in  action  by  wife  to  recover  loan  to  husband:  dissentiuK 
lion  In  Patton  t.  Southern  R.  R.  Co.,  82  Fed.  986.  42  U.  S. 
'.  567.  majority  litiMlng  question  of  neRllgence  should  have 
1  submitted  to  Jury.  Approved,  arguendo.  In  New  York.  etc.. 
H.  Co.  v.  Fraloff.  100  U.  8,  27,  25  T-.  5.3.1,  Klanowskt  v.  Grand 
nk  R.  R.  Co..  57  Mich.  532.  24  N.  W.  S04,  and  Paine  v.  Grand 
nk  R.  R.  Co..  58  N.  H.  614.  and  dlsaentlng  opinion  In  Sparf  v. 
ted  States.  1.^0  U.  3.  174.  39  I~  386,  15  S.  Ct.  321.  Cited  gen- 
ly  in  Southern  Pai-.  Co.  v.  Burke.  60  Fed.  715.  23  U.  S.  App. 
nd  American  Ex.  Itank  v.  Flret  NaL  Bank.  82  Fed.  964.  48  U. 
Lpp.  639.     Cited  In  notes.  24  Am.  Dec.  623.  and  50  Am.  Rep. 

l.'.tlnsulshed  In  Texas,  etc..  B.  B.  Co.  v.  Gentry.  163  tJ.  8.  36.1. 
,.  192.  IK  S.  Ct.  IK'S,  and  St.  Ixinls,  etc.,  R.  R.  Co.  v.  Toomey. 
an.  App.  415,  49  Pac.  820.  both  holding  qneatlon  of  negligence 
>erly  went  to  Jury;  Wolff  v.  Connecticut,  etc..  Ins.  Co.,  2  PHpp. 

F.  C.  17.9a>.  and  Conely  v.  McDonald.  40  MIeh.  154.  where 
^tlons  of  innnnlty  were  held  properly  submitted  to  Jury;  Hud- 

T.  Charleston,  etc  ,  R.  R.  Co.,  55  Fed.  258,  holding  right  to 
land  peremptory  instruction  waived;  Spiro  v.  Felton.  73  Fed. 
holding  court  could  not  set  aside  verdict,  because  against  the 
slit  of  evidence;  Mr.  Adams,  etc.  R.   K,  Co.  v,  I^wery.  74  Fed. 

473.  43  V.  S.  Apii.  408.  reviewing  authorities,  and  affirminn 
rmcnt  upon  verdk't  attains!  railroad,  though  apparently  agsln<it 

iht  of  evidence:  B.'ntty  v.  Mutual  Reserve  Assn..  75  Fed.  68, 
'.  S.  App.  537.  holding  question  as  to  course  of  dealing  be^ 
en  insnrer  and  Inniircd  should  have  gone  to  Jury:  Phsnlx  Ass. 
V.  Lucker,  77  Fed.  246,  42  U.  S.  App.  Ill,  and  Travelers'  Ins. 
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Oo.  Y.  Randolph,  78  Fed.  760,  47  U.  S.  App.  260,  both  holding,  In 
action  on  Insurance  policy,  questions  properly  submitted  to  jury;. 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Thompson,  82   Fed.  725,  54  U.  S. 
App.  231,  holding  question  as  to  what  was  sufficient  space  for 
coupling  cars,  properly  submitted  to  Jury;  Sprague  v.  Southern  R. 
R.  Co.,  02  Fed.  63,  63  U.  S.  App.  717,  Offutt  v.  Columbian  Exposition,. 
175  III.  474,  51  N.  E.  651,  State  v.  Union  R.  R.  Co.,  70  Md.  77, 
18  AtL  1034,  Kaminitslcy  v.  Northeastern  R.  R.  Co.,  25  S.  C.  59,  and 
Juclcer  V.  Chicago,  etc.,  R.  R.  Co.,  52  Wis.  151,  8  N.  W.  862,  all 
holding  issues  in  actions  for  personal  injuries  should  have  been 
submitted  to  jury;  Seabury  v.  Bolles,  51  N.  J.  L.  104,  16  Atl.  55, 
11  L.  R.  A.  136,  and  Dunlay  v.  Elford,  22  S.  C.  308,  both  holding 
question  as  to  existence  of  partnership,  one  for  jury  to  decide; 
Chaves  y.  Chaves,  3  N.  Mex.  218,  5  Pac.  331,  holding  sufficiency  of 
evidence  on  plea  of  set-ofT,  a  question  for  jury;  Kirchner  v.  Laugh- 
lin,  4  N.  Mex.  220,  17  Pac.  134,  holding  similarly  as  to  question  of 
part  performance;  United  States  v.  Oumm,  9  N.  Mex.  616,  58  Pac 
399,  holding  error  to  take  from  jury  consideration  of  a  case  in- 
volving illegal  cutting  of  timber,  etc.;  State  v.  White,  89  N.  C.  406, 
holding  evidence  of  defendant's  guilt  sufficient  to  go  to  jury;  Peet 
V.  Dalcota,  etc.,  Ins.  Co.,  1  S.  Dalt.  467,  47  N.  W.  533,  holding  ques- 
tlon  whether  sub-letting  was  material  to  rislc,  should  have  been  sub- 
mitted to  jury. 

New  trial. —  If  party  has  not  given  sufficient  evidence  to  sup- 
port verdict,  it  is  duty  of  court,  after  verdict,  to  grant  new  trial, 
p.  122. 

Cited  with  approval  in  Henning  v.  Western,  etc.,  TeL  Co.,  43- 
Fed.  134,  granting  new  trial  in  action  for  personal  injuries;  Southern 
Pac.  Co.  V.  Hamilton,  54  Fed.  471,  473,  7  U.  S.  App.  626,  and  Fin- 
ney V.  Northern  Pac.  R.  R.  Co.,  3  Dak.  284,  16  N.  W.  505,  grant- 
ing new  trial  where  verdict  was  against  railroad,  in  action  for 
injuries  Inflicted  on  being  ejected  from  train. 

Trial. —  Plaintiif  may  submit  to  non-suit  and  try  his  case  again,  If 
he  can  strengthen  it,  or  he  may  abide  judgment  of  court,  subject  ta 
right  of  review,  whether  or  not  he  has  made  such  a  case  as  ougbt 
to  go  to  jury,  p.  122. 

Cited  in  Gassman  v.  Jarvis,  94  Fed.  604,  holding  motion  to  dis- 
miss, made  before  instructions  to  jury,  should  have  been  grantea. 
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Carriers. —  In  absence  of  special  contract,  American  cases  gen- 
erally limit  carrier's  liability  to  his  own  line,  although  there  are* 
cases  which  hold  liability  as  continuing  throughout  whole  route, 
and  such  is  the  English  doctrine,  p.  129. 

General  rule  approved  and  applied  as  follows:  Insurance  Co.  v. 
liailroad  Co.,  104  U.  S.  157,  26  L.  685,  holding  first  carrier,  under 
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agreement,  not  liable  for  losa  beyond  termbiDs  of  Ma  line; 
Ick  T.  Mirlilgan,  etc.,  H,  R.  Co.,  107  V.  8.  107,  27  L.  326,  1  S.  Ct 

holdlDg  first  carrier  not  liable  for  wtohkIuI  delivery  at  des- 
tion:  Pennsylvania  R.  R.  Co.  y.  Jones,  16C  U.  S.  339,  39  L.  178, 
3.  Ct  138,  hoIillQg  flret  carrier  not  liable  for  personal  Injnries 
^ned  on  connecting  llae;  Stewart  t.  Terre  Haute,  etc.,  Co.,  1 
"rary.  313,  3  Fed.  769.  holding  carrier  not  liable  for  Injury  to 
le  beyond  Its  own  termlnna;  Harding  v.  International  Nav.  Co., 
b-ed.  169,  holding  defendant  a  forwarder  of  goods,  and  not  re- 
nalble   beyond   Its   own   termlnns;    Samner   v.   Walker,   30   Fed.  ' 

holding  ship  not  liable  for  damage  to  cargo  occnrrlng  on  con- 
ang  vessel:  Cincinnati,  etc.,  R.  B.  Co.  v.  N.  E.  Fairbanks  &  Co., 
Fed.  470,  82  TI.  S.  App.  236,  holding  connecting  carrier  Uable  for 

on  Ita  own  line:  Taylor  v.  Little  Rock,  etc.,  R.  R.  Co..  32  Ark. 

29  Am.  Rep.  3,  holding  contract  valid,  exempting  carrier  from 
illty  for  losa  on  connecting  road;  Little  Itock.  etc.,  R.  R.  Co.  v. 
lewell.  39  Ark.  490,  holding  Initial  carrier  liable  for  Its  own  mls- 
e  in  delivery;  Philadelphia,  etc.,  R.  R.  Co.  v.  Lehman,  56  Mfl. 
,  holding  intermediate  carrier  liable  for  loss  by  delay  on  its 
1  line;  Grover,  etc.,  Co.  v.  Missouri,  etc..  R.  R.  Co..  70  Mo.  UTB, 
Am,  Rep,  44F>,  holding  Initial  carrier  not  liable  for  loss  of  goods; 
ttbar  V.  Port  Royal,  etc..  R.  R.  Co.,  36  8.  C.  116,  31  Am.  St  Rep. 
.  15  S.  E.  35S.  loss  of  watermelons,  by  delay  on  connecting  line; 
Cam  V.  International,  etc.,  R.  R.  Co.,  84  Tex.  354,  31  Am.  St. 
).  52.  19  S.  W.  M7.  16  L.  R.  A.  40,  collecting  anthoritlee,  holding 
lal  carrier  protected,  by  contract,  from  liability  for  loss  on  con- 
ting  line;  Smith  T.  Western  Union,  etc.,  Co,,  84  Tei.  862.  31  Am. 

Rep.  61.  19  S.  W.  442,  connecting  telegraph  company  held  liable 

delay  on  Its  line!  McConnell  v.   Norfolk,  etc..  R.  R.  Co.,  86 

255,  9  S.  E.  1008.  holding  initial  carrier  exempt  from  bearing 
i  of  freight  on  connecting  line.  Cited  In  exhaustive  note,  72  Am. 
c.  232,  23<i;  nlso  In  note,  42  Am.  Rep.  665. 

!«Tri«B.—  Railroad  company  may  snbject  Itself  to  obligations  of 
rier  beyoQd  Its  own  line,  nnder  law  of  New  York,  Massacbn- 
18  and  Vermont  p.  130. 

jitcd  and  approved  as  the  established  rule  in  Railway  Co.  t. 
Carthy,  96  TJ.  S.  266.  24  L.  695.  holding  first  carrier  liable  for 
Dry  to  cattle  arising  from  negligence  of  connecting  line;  Milne 
Douglass.  4  McCrary,  371,  13  Fed.  39,  holding  three  companies 
ntly  liable  for  delay  In  dellrery  of  goods;  Davis  v.  Jacksonville. 
..  Line,  126  Mo.  81,  28  S.  W.  968.  holding  first  carrier  liable  on 
itract  to  fornnrd  goods;  Burke  v.  Concord  R,  R„  61  N.  H.  238, 
idlng  railroad  conld  make  "  hiisInesH  connection  "  with  connect- 
:  roads:  Pace  v.  Chicago,  etc..  R.  R,  Co..  7  8.  Dak.  299,  64  N.  W. 
r,  holding  iiupstion  properly  left  to  jury;  Texas  Exp.  Co.  v. 
ipree,  2  Tex.  .\pp.  Civ.  278.  holding  initial  carrier  liable  under 
Qtract  to  cairy  valise  to  destination;  Missouri,  etc.,  R.  R.  Co.  r. 
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Carter,  9  Tex.  Civ.  App.  690,  29  S.  W.  570,  holding  carrier  bound 
by  parol  contract  to  deliver  at  destination  beyond  its  terminus. 
Cited  generally  in  Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R.  R.  Co., 
19  S.  C.  364;  arguendo,  in  Black  v.  Ashley,  80  Mich.  96,  44  N.  W. 
1122.  Approved  In  dissenting  opinion  in  Talcott  v.  Wabash  R.  R. 
Co.,  159  N.  y.  487,  54  N.  B.  10,  majority  also  holding  initial  car- 
rier not  liable  for  loss  of  personal  baggage  beyond  terminus.  Cited 
in  note,  72  Am.  Dec.  231. 

Distinguished  in  Stewart  v.  Terre  Haute,  etc.,  Co.,  1  McCrary, 
314,  3  Fed.  770,  holding  there  was  no  contract  by  which  carrier  was 
liable  for  loss  of  cattle  on  connecting  line. 

Carriers. —  Authority  of  station  agent  to  make  contract  to  trans- 
port beyond  terminus  of  road  Is  question  of  fact  for  jury,  and 
Supreme  Court  cannot  Interfere  with  findings  of  Jury  if  made  upon 
evidence  legally  sufficient  to  justify  them,  p.  131. 

Approved  in  Page  v.  Chicago,  etc.,  R.  R.  Co.,  7  S.  Dak.  300.  64 
N.  W.  137,  holding  question  of  local  agent's  authority  properly  left 
to  jury. 

Distinguished  In  Grover  v.  Missouri,  etc.,  R.  R.  Co.,  70  Mo.  677, 
85  Am.  Rep.  447,  holding  local  freight  agent  unauthorized  to  con- 
tract for  transportation  beyond  terminus. 

Carriers. —  Way-bill  is  admissible  to  prove  contract  of  transpor- 
tation, or  at  least  as  part  of  res  gestae,  p.  132. 

Approved  in  Wyman  v.  Chicago,  etc.,  R.  R.  Co.,  4  Mo.  App.  40, 
holding  bill  of  lading  proper  evidence  of  joint  contract  to  carry 
through  freight. 

Carriers. —  Receipts  of  entire  pay  for  carriage  over  several  lines 
affords  fair  presumption  of  an  entire  contract  and  jury  having 
found  such  to  be  the  fact,  the  other  companies  are  to  be  deemed 
agents  of  defendants,  for  whose  faults  defendants  are  liable,  p.  133. 

Cited  approvingly  and  followed  in  Louisville,  etc.,  R,  R.  Co.  v. 
Meyer,  78  Ala.  599,  holding  carrier  receiving  freight  money  and 
goods  directed  to  point  beyond  its  terminus  liable  for  safe  de- 
livery; Pereira  v.  Central  Pac.  R.  R.  Co.,  66  Cal.  94,  95,  4  Pac. 
990,  991,  holding  Initial  carrier  liable  for  loss  of  fruit  shipped; 
Beard  v.  St.  Louis,  etc.,  R.  R.  Co.,  79  Iowa,  531,  44  N.  W.  804. 
holding  way-bill  evidence  of  entire  contract,  and  first  carrier  liable 
for  injury  to  butter  on  connecting  line;  Wyman  v.  Chicago,  etc., 
R.  R.  Co.,  4  Mo.  App.  40,  holding  bill  of  lading  evidence  of  through 
contract,  which  should  have  been  submitted  to  jury;  Union  Pac. 
R.  R.  Co.  V.  Johnson,  45  Neb.  63,  50  Am.  St.  Rep.  543,  63  N.  W. 
146,  holding  bill  of  lading  through  contract,  and  railroad  liable  for 
wrongful  delivery;  Page  v.  Chicago,  etc.,  R.  R.  Co.,  7  S.  Dak.  302,  61^ 
N.  W.  138.  holding  giving  of  through  price  evidence  to  be  sub- 
mitted to  jury;  International,  etc.,  R.  R.  Co.  v.  Anderson,  8  Tex. 
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App.  12.  21  S.  W.  692.  holding  Initlnl  rarrler  liable  nnder  Its 
:raet  for  loss  of  nnlmalB  od  conoectlng  line;  Gulf,  etc.,  B.  B. 

V.  Colp.  8  Tm.  Civ.  App.  G40,  28  8.  W.  394,  findloK  througb 
Tact  and  first  carrier  liable  for  personal  Injuries;  dissenting 
lioD  In  Flcdroont  Mfg.  Co.  t.  Columbia,  etc.,  B.  B.  Co.,  19  8. 
17S,   niajoHty  Iinlilini;  cbarge  erroneous  dzlng  liability  on  In- 

cflrrior.     See  note.  72  Am.  Dec.  242. 
fstlngiilshed  In  Ilnrris  v.  Grand  Trunk,  15  H.  I.  373.  6  Atl.  307, 
ling  Klilpper  luiiiiul  by  bill  of  lading  and  not  entitled  to  recoTer 
11  first  enrrier. 

irrlera  are  (luilpr  ihity  to  furnlsb  suitable  vehicles  for  tntns- 
ation.  ami  If  unlU.  carrier  Is  not  relieved  by  fact  that  shipper 
w  tbem  to  be  deffi'tive  and  used  them,  p.  133. 
ited  and  IndorsHil  ns  the  correct  rule  In  St.  I»uIh.  etc.,  B.  B.  Co. 
*B9er,  46  Ark.  211.  1i>'ldlng  carrier  at  fault  In  providing  unsafe 

Union  Pac.  B,  B.  Co.  v.  Ealney.  19  Colo.  22S.  230,  34  Pac.  987, 

holding  similarly  where  cars  were  unsuitable  for  shipping 
ws;  Beard  v.  IIIIudIs.  etc.,  B.  B.  Co.,  79  Iowa,  521,  18  Am.  St, 
..  384.  44  N.  W.  mi.  7  L.  B.  A.  282,  holding  carrier  liable  for 
wportlng  butter  tn  ordinary  cars:  State  v.  Cincinnati,  etc.,  K, 
Co..  47  Ohio  St.  l-lii,  33  N.  B.  931,  7  L.  B.  A.  322,  and  n.,  com- 
ing railroad  to  supply  equal  facilities  to  all  for  transportation 
.11;  G..  C.  &  S.  F.  It.  E.  Co.  v.  Wilhelm,  3  Tex.  App.  Civ.  560. 
?re  sheep  were  Uiwt  from  use  of  defective  cars.  See  valuable 
;,  63  Am.  SL  Rep.  .'■HU. 

BTTiers  cannot  stipulate  for  unreasonable  exemptions  from  lia- 
Ly.  as.  for  neglipcnfo  of  themselves  or  their  servants,  p.  134. 
loctrlne  approved  and  cited  aa  follows:  Liverpool,  etc.,  S.  8.  Co. 
■henix  Ins.  Co.,  llTi  V.  S.  442,  32  L.  792,  9  S.  Ct.  472.  affirming 
1,  22  Blatchf.  397.  22  Fed.  728,  holding  atlpulatioa  against  loss 
perils  of  sea  arlxln^  from  negligence.  Invalid;  Volght  v.  Baltl- 
e,  etc..  R.  B.  Co..  7!)  Fed.  563,  holding  railroad  could  not  contract 
ti  express  njeHHenccr  to  exempt  Itself  from  liability  for  negll- 
(■e:  Pierce  v.  .Soutliern  Pac.  Co.,  120  Cal.  16S,  47  Pac.  876,  40 
R.  A.  3.53,  holdinc  railroad  liable  for  negligence  In  shipping 
age  trees  by  north,  rn  route;  Union  Pac.  R.  E.  Co.  V.  Balney, 
Colo.  231.  34  Pa.-.  1I8.S.  and  Armstrong  v.  Missouri,  etc.,  B.  B. 

17  Mo.  .4pp.  402.  where  railroad  furnished  unsuitable  cars 
live  stock:  Missouri,  etc.,  R.  B.  Co.  v.  Carter,  fl  Tex.  Civ.  App. 

29  S.  W.  570.  holiilag  contract  requiring  statements  and  no- 
s  of  condition  of  cattle  unreasonable,  and  not  binding;  Davis 
:iiieago.  etc..  R.  II.  Co.,  93  Wis.  481,  57  Am.  St.  Rep.  939,  67 
W.  19.  33  I'.  B.  A.  C'S.  reviewing  cases,  and  holding  provision 

Immunity  for  negilKsnce,  void, 

he  following  cases  approve  the  rule,  but  hold  stipulations  rea- 

able  and  valid:    Hart  v.  Pennsylvania  R.  R.  Co..  112  U.  S.  338, 
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28  L.  720,  5  S.  Ct  154,  and  Brown  v.  Wabash,  etc.,  R.  R.  Ck>.,  18 
Mo.  App.  574,  limitation  of  liability  in  bill  of  lading  as  to  value 
of  live  stock;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  322, 

29  L.  879,  6  S.  Ct  754,  stipulation  giving  carrier  benefit  of  any 
insurance  effected  upon  goods;  Kansas  City,  etc.,  R.  R.  Co.  v. 
Sharp,  64  Ark.  118,  40  S.  W  782,  limitation  of  Uability  to  that  of 
warehouseman  upon  arrival  of  goods  at  station  of  delivery;  Ballou 
V.  Earle,  17  R.  I.  448,  83  Am.  St.  Rep.  888,  22  Ati.  1115,  14  L,  R. 
A.  437,  and  n.,  limitation  upon  value  of  packages;  Houston,  etc., 
R.  R.  Co.  V.  Park,  1  Tex.  App.*  Civ.  143,  Umitation  of  UabiUty  to 
carrier's  own  Une.  Cited  in  notes,  32  Am.  Dec.  500,  and  13  Am. 
St.  Rep.  783. 

Appeal  and  error. —  Judgment  will  not  be  reversed  for  error 
clearly  producing  no  injury,  p.  135. 

Cited  in  Runkle  v.  Burnham,  153  U.  S.  224,  38  L.  697,  14  S.  Ct 
840,  holding  rejection  of  telegrams,  being  immaterial,  not  reversible 
error. 

Miscellaneous. —  Miscited  in  Pickett  v.  Merchants,  etc.,  Bank, 
82  Ark.  370. 

22  Wall.  136-150,  22  L.  743,  ST.  JOHN  v.  ERIE  RY.  CO. 

Gori>orations. —  "  Net  earnings,"  as  used  in  agreement  for  divi- 
dends upon  preferred  stock,  are  those  which  remain  after  deduc- 
tion of  all  charges  or  outlay,  as  net  profits,  p.  148. 

Citing  as  authority  Mobile,  etc.,  R.  R.  Co.  v.  Tennessee,  153  U. 
S.  497,  38  L.  797,  14  S.  Ct.  972,  defining  word  "  dividend  "  under 
statute  exempting  corporation  from  taxation;  Southern  Pac.  Co.  v. 
Board  of  Commrs.,  78  Fed.  266,  defining  **  expenditures "  in  ar- 
riving at  net  earnings  of  road;  Terre  Haute  v.  Hudnut  112  Ind. 
551,  13  N.  B.  690,  holding  witness  properly  used  term  "net  earn- 
ings" to  mean  profits;  Belfast  etc.,  R.  R.  v.  Belfast,  77  Me.  453, 
1  Atl.  366,  holding  annual  contribution  to  sinking  fund  payable 
out  of  earnings;  McLean  v.  Plate-Glass  Co.,  159  Pa.  St  118,  28 
Atl.  212,  holding  part  of  standing  Indebtedness  properly  deducted 
as  a  charge;  Commonwealth  v.  Phila.,  etc.,  R.  R.  Co.,  164  Pa.  St 
261,  30  Atl.  146,  holding  rent  for  rolling-stock  an  operating  ex- 
pense.   See  note,  99  Am.  Dec.  762. 

Corporations. —  Preferred  stockholders  cannot  select  a  part  of  a 
business  and  say  that  net  earnings  specified  in  the  stipulation  for 
their  preferred  dividends,  must  be  a  predicate  of  that  part  and  of 
none  other,  p.  149. 

Cited  and  applied  in  Mackintosh  v.  Flint  etc.,  R.  R.  Co.,  34  Fed. 
605,  holding  revenue  from  land  assets  as  applicable  to  payment 
of  dividends  as  that  from  any  other  source;  People  v.  St.  Louis, 
etc.,  R.  R.  Co.,  176  111.  531.  532.  52  N.  B.  298,  35  L.  R.  A.  661.  where 
net  earnings  were  ascertained   from   accounts   of  entire  system; 
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midt  T.  LouUvIUe,  etc.,  R.  E.  Co.,  ffil  E7.  299,  2ti  S.  W.  496,  uiIt- 
at  expenses  ot  leased  road  by  proporUon  of  total  opentlnr  ei- 

istln^I^bed  !n  Nlckals  t.  New  York,  ete..  R.  R.  Co.,  21  Blatcbf. 
35  Fed.  579.  \rhcre  tbere  was  net  profit  over  all  expensee  of 
operations,  itoL-kholdera  beld  entitled  to  dlTldenda. 
DrporBtiorna.—  Crpdltow  of  railroad  becoming  preferred  rtock- 
lera  under  reorganisation  contract  with  right  to  recelre  dlvl- 
js  "  ont  of  net  earnings  of  road,"  are  not  entitled  to  dlrtdends 
1  routs  accruing  under  leases  and  Interest  npon  bonds  are  paid, 
50. 

Ited  and  followed  In  Warren  t.  King,  lOS  U.  S.  400,  27  ti.  778, 
.  Ct  798,  holding  preferred  stockholders  had  no  prloritr  orer 
nequent  mortgagees;  New  Tork,  etc.,  R.  E.  Co.  t.  Nlckals,  119 

8.  307,  30  L.  368.  7  8.  Ct  214,  holding  preferred  stockholder 
Id  not  enforce  payment  from  net  earnings  applied  to  make 
ble  track;  Mercantile  Tmst  Co.  t.  Baltimore,  etc.,  R.  R^  82  Fed. 

applying  eurnings  to  payment  of  Interest  In  preference  to  dlr- 
ids;  People  v.  St.  Lonls,  etc.,  R.  R.  Co.,  ITS  lU.  BSl.  SS2.  52 
3.  298.  35  L.  R.  A.  661,  holding  Indebtedness  on  preferred  stock 
d  not  be  regarded  a  liability;  Field  t.  Lamson,  etc.,  Co.,  162 

9.  390.  3S  N.  E.  I12T,  27  li.  R.  A.  143,  and  n.,  collecting  cases, 
Ing  that  owner  of  preferred  stock  shoald  be  regarded  as  stock- 
er,  and  not  ae  creditor;  MlUer  v.  Rattennan.  47  Ohio  8t  1S9, 
<.  B.  500,  holding  dividends  on  preferred  stock  payable  only 
of  net  earnings:  McLean  v.  Plate-Glass  Co.,  159  Pa.  St  118,  28 

212.  holding  part  of  permanent  Indebtedness  properly  paid 
re  dlTldendH  on  preferred  stock;  Emerson  t.  New  York,  etc^ 
t.  Co.,  14  R.  I.  5r)8.  holding  preferred  stockholder  had  n*  prl- 
r  over  other  creditors;  State  T.  0.  &  O.  R.  R.  Co.,  16  8.  O. 
holding  bolder  of  preferred  stock  a  iharebolder;  Chaffee  t. 
and  R.  R.  Co.,  55  Tt  126,  holding  floating  Indebtedneai  pay- 
before  Interest  on  preferred  stock. 

Vail.  150-157.  22  1^  832.  SLOAN  t.  LEWIS. 
inkruptcy. —  Accrued  Interest  constltntes  part  of  a  debt  proT- 
agalnst  estatf!  of  bankrapt,  and,  therefore,  Is  part  of  debt 
?h  may  be  used  to  npbold  iDTolnntary  proceedings,  p.  166. 
stJnguIshed    In   Woodard,    etc.,    Co.    t.    Mllnes.    101    Wis.   8S2, 
[.  W.  1G4.  holding  costs  of  snlta  Incurred  thirty  days  before  act 
isolrency  could  not  be  added  to  give  required  amount 
Ldgments.—  Where  record  shows  Jurisdiction,  an  adjudication 
sDkraptcy  cno  only  be  assailed  by  a  direct  proceeding  In  « 
petent  court,  p.  157. 

ted  and  applied  In  Wald  v.  Wehl,  18  Blatchf.  BOl.  6  Fed.  169. 
Ing  determlontlon  by  Bankruptcy  Court  of  existence  and  ma- 
Vol.  VIII  — 83 
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fhorlty  of  agent  of  bankrupt,  etc,  not  reviewable;  In  re  Ives,  5 
Dill.  148,  149,  F.  0.  7,115,  holding  decree  adjudging  debtor  l>ank- 
rupt  could  not  be  attacked  in  application  for  discharge;  Donegas 
T.  Davis,  66  Ala.  372,  holding  authority  of  assignee  could  not  be 
collaterally  assailed. 

22  Wall.  157-169,  22  L.  819,  IN  RE  CHILES. 

Judgments. —  Decree  in  suit  in  equity  brought  to  establish  title 
of  State  of  Texas  to  bonds  there  claimed  is  final  and  conclusive  on 
all  rights  of  all  parties  actually  before  the  court,  p.  166. 

Followed  in  Patterson  v.  Wold,  33  Fed.  792,  holding  action  to 
set  aside  fraudulent  conveyance  barred  by  prior  Judgment 

Injunctienu — Decree  perpetually  enjoining  parties  from  setting 
up  any  claim  or  title  to  bonds  is  not  limited  to  prohibition  of  suit 
In  court,  but  is  violated  where  they  continue  to  assert  title  by 
written  notices;  and  such  action  constitutes  contempt,  pp.  167,  168. 

Cited  in  In  re  Sowles,  41  Fed.  753,  contempt  in  resisting  service 
of  execution  against  respondent's  wife. 

Contempt. —  Federal  courts,  under  section  725,  revised  statutes, 
have  power  to  punish  by  fine  and  imprisonment  for  contempt  of 
their  authority,  and  puipose  is  either  to  punish  guilty  party,  or 
to  compel  performance  of  some  act  or  duty,  p.  168. 

Approved  in  Eureka,  etc.,  Co.  v.  Yuba  Co.,  116  IT.  S.  417,  29  L. 
674,  6  S.  Ct  432,  sustaining  power  of  State  court  to  punish  for 
contempt  under  State  statute;  Ex  parte  Terry,  128  U.  S.  310,  32 
L.  411,  9  S.  Ct  81,  13  Sawy.  468,  holding  Circuit  Court  had  power 
to  punish  without  issue  or  trial;  Denver,  etc.,  R.  R.  Co.  v.  To- 
peka,  etc.,  R.  R.  Co.,  5  McCrary,  291,  16  Fed.  853,  holding  company 
In  contempt  for  refusing  to  check  baggage;  Hendryx  v.  Fitzpat- 
rick,  19  Fed.  812,  813,  holding  court  could  release  one  committed 
for  contempt  upon  showing  that  he  could  not  pay  sum  demanded; 
United  States  v.  Anonymous,  21  £'ed.  768,  reviewing  authorities, 
and  fining  party  for  interrupting  examination  of  witness  before 
examiner;  Norris  v.  Hassler,  23  Fed.  581,  holding  witness  punish- 
able for  contempt  in  disobeying  subpoena;  Corbln  v.  Boies,  34 
Ped.  699,  contempt  in  not  paying  decree;  Ex  parte  Huidekoper,  65 
Fed.  710,  711,  punishing  sheriff  for  detaining  property  ordered  re- 
turned by  court;  Indianapolis,  etc.,  Co.  v.  American,  etc.,  Co.,  75 
Fed.  978,  979,  contempt  in  disobeying  injunction  not  to  allow  re- 
fuse of  mill  to  escape;  Ex  parte  Hardy,  68  Ala.  315,  contempt  for 
refusing  to  deliver  bonds  to  register;  Forrest  v.  Price,  62  N.  J. 
Eq.  30,  29  AH.  221,  contempt  in  refusing  to  indorse  drafts,  etc. 
Cited,  arguendo,  in  In  re  Graves,  29  Fed.  63;  generally  in  State 
V.  Davis,  2  N.  Dak.  471,  51  N.  W.  946. 

Distinguished  in  WhitcomVs  case,  120  Mass.  120,  holding  dtj 
council  could  not  commit  for  contempt 
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intempt. —  Partj  ciitmot  be  guilty  of  contempt  for  disobedience 
a  order  not  jtt  luinle,  p.  109. 

ted  with  approval  In  Stuart  t.  Stuart,  123  Uasa.  371,  holding 
;  transfer  of  property  to  prevent  execution  on  aotldpated  de- 
not  contempt;  Kx  parte  Lake,  S7  Tex.  Orlm.  665,  OG  Am. 
Hep.  854,  40  S.  W.  T30,  boIdlDg  relator  not  In  contempt  wbere 
t  bad  not  yet  Jurlttdlctlon  of  bis  persos. 

Vail.  170-179,  22  L.  766,  BUBNHISBL  T.  FIRMAN. 
tereet  Is  calculated  at  contract  rate  until  date  of  matarity, 
afterivardR,  -where  no  rate  Is  spedfled  at  legal  rate,  p.  176. 
ted  and  applied  In  Holden  t.  Trust  Co.,  100  U.  8.  74,  25  L.  668, 
lifiBory  note  In  District  of  Columbia;  Sherwood  t.  Moore,  35 
109.  promlsEor?  note  executed  In  Georgia;  Newton  T.  Een- 
7.  31  Ark.  628.  2T^  Am.  Bep.  6M,  and  Hicks  t.  Coody,  49  Ark. 
S  S.  W.  714.  notes  executed  In  Arkansas;  Duran  v.  Ayer,  67 
152,  and  Eaton  v.  Bolssotmault,  67  Ue.  C41,  24  Am.  Rep.  53, 
§  executed  in  Maine:  O'Brien  Y.  Young,  95  N.  T.  430,  47  Am. 

65,  holding  rate  af  Interest  on  Judgment  followed  change  of 

by  legislature.  Cited  In  notes,  collecting  conOictlng  author- 
,  6  Am.  Dec.  100,  and  30  Am.  Rep.  47,  DO. 
Btlnguished  In  Sanford  T.  Savings,  ete.,  Boc.,  80  Fed.  61,  and 
ey  V.  EdmisoD,  3  Dak.  471,  22  N.  W.  604,  where  rate,  after 
arlty,  was  sllpulntod  for  In  agreement;  New  Orleans  t.  Warner, 
U.  S.  147,  holilin^  commencement  of  suit  sufficient  demand 
tart  running  of   Interest     Denied   In   Sbaw   t,   RIgby,   84  Ind. 

43  Am.  Rep.  9!>,  holding  rate  flxed  by  contract  measure  of 
ages  after  maturity;  Union  Inst  v.  Boston,  129  Mass.  93,  94, 
im.  Rep.  312,  3i:'..  reTlewIng  authorities,  and  adopting  rate 
I  !d  note  and  mort^nge  as  In  accord  wltb  Intention  of  parties; 
lers  T.  Barber,  81  Mo.  645.  and  Briscoe  t.  Klnealy,  8  Mo.  App. 
both  holding,  where  Interest  was  payable  "from  date,"  same 

continued  after  maturity;  Barbour  v.  Tompkins,  81  W.  Va. 

T  B.  E.  7,  holding  contract  rate  should  govern  until  note  la 

mry.— TVhere  slatute  makes  usury  penal,  but  does  not  de- 
i  contract  void,  usurlona  bond  may  be  enforced  for  amount 
ally  due,  p.  177. 

>Uowed  In  Farniern,  etc..  Bank  t.  Dearlng,  91  V.  S.  85,  28  L. 
bolding  bank  charging  unlawful  Interest  under  national  bank- 
net  entitled  to  reenter  principal;  Lewis  v.  Clarendon,  5  Dill.  339. 
:,  8,320,  allowing  legal  rate  on  manldpal  bonds  where  contract 
WHS  In  excess  of  chartered  powers  of  railroad;  Ourtls  v.  Vail' 
3  Mont  150,  holding  note  void  only  to  extent  of  compound 
rest  charged;  Scottish  M.  A  L.  Inv.  Co.  v.  McBroom,  6  N. 
u  587,  30  Fac.  863,  holding  contract  void  to  extent  of  requliiuK 
AS  In  excess  of  legal  Interest 
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Bankruptcy. —  In  order  to  bring  security  for  debt  given  within 
four  months  of  bankruptcy,  within  prohibition  of  bankruptcy  law, 
It  is  necessary  that  all  prescribed  conditions  should  occur,  p.  177. 

Doctrine  relied  upon  in  Harmanson  y.  Bain,  1  Hughes,  201,  F. 
G.  6,072,  dismissing  bill  to  set  aside  fraudulent  transfers  for  want 
of  necessary  parties;  Matthews  v.  Westphal,  1  McCrary,  447,  48 
Fed.  665,  holding  chattel  mortgage  given  more  than  four  months 
prior  to  filing  of  petition  not  fraudulent;  So.  Gar.  Loan,  etc., 
Go.  V.  McPherson,  26  S.  G.  438,  2  S.  E.  271,  holding  faUure  to 
record  mortgage  did  not  make  It  fraudulent  within  meaning  of 
bankruptcy  act 

Bankruptcy. —  Exchange  of  securities  within  four  months  is  not 
fraudulent  preference  within  meaning  of  bankruptcy  act,  if  se- 
curity given  up  is  a  valid  one  when  exchange  is  made,  and  of 
equal  value  vrith  one  substituted  for  It,  pp.  177,  178. 

Applied  In  Sawyer  v.  Turpin,  91  U.  S.  121,  23  L.  237,  sustaining 
substitution  of  chattel  mortgage  for  bill  of  sale,  though  latter 
was  never  recorded;  Douglass  v.  Yogeler,  6  Fed.  67,  holding  ex- 
change of  mortgages  valid  as  against  assignee;  Hutchinson  v. 
Murchle,  74  Me.  191,  substitution  of  mortgage  for  bill  of  sale  af- 
fecting same  property;  Stewart  v.  Hopkins,  30  Ohio  St  532,  hold- 
ing payment  of  mortgage  by  Insolvent  not  a  preference  where 
mortgage  gave  full  security;  Golt  v.  Sears  Gom.  Go.,  20  R.  I.  65, 
87  Atl.  812,  holding  transfer  of  indebtedness  and  securities  to  an- 
other not  fraudulent  preference;  Akers  v.  Rowan,  83  S.  G.  474,  Vi 
S.  E.  173,  10  L.  R.  A.  716,  and  n.,  where  mortgage  was  merely 
renewed,  held  valid. 

Distinguished  in  Morey  v.  Milllken,  86  Me.  481,  30  AtL  108,  hold- 
ing replacing  of  securities  already  lost  not  an  exchange,  and, 
therefore,  fraudulent 

Bankruptcy. — Assignee  In  bankruptcy  takes  estate  subject  to 
rights,  legal  and  equitable,  of  all  other  parties,  p.  178. 

Oanoellation  of  instrumisnts. —  Equity  will  annul  cancellation  of 
notes,  etc.,  and  revive  securities,  where  there  has  been  failure  of 
consideration,  fraud,  or  mistake,  p.  178. 

ITvary. — If  security,  fatally  tainted  with  usury,  and  founded 
upon  prior  one  free  from  it,  but  given  up  and  cancelled.  Is  de- 
clared void,  prior  one  will  be  revived,  p.  179. 

Approved  and  followed  in  Quint  v.  First  Nat  Bank,  —  Kan. 
App.  — ,  58  Pac.  1012,  holding  usurious  Interest  in  renewal  notes 
did  not  affect  legal  Interest  previously  charged;  Rountree  y.  Briin- 
son,  98  N.  0.  110,  3  S.  E.  748,  allowing  plaintiff  to  recover  on  for- 
mer debt,  though  bond  sued  on  was  usurious;  dissenting  opinion 
in  Frederick  Inst  v.  Michael,  81  Md.  508,  32  AtL  842,  83  L.  R.  A. 
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uid  n.,  majorlt}^  holdioK  anretr's  obUgstton  on  orlgliial  note 
iarged  by  auljstltulion  of  secnritles  with  knowledge  of  debtor'a 

iclal  Condi tloD. 

Vail.   180-198,   22   L.   963,   THE  BLGEE  COTTON  OASBS. 
ar. —  No  one  is  allowed  to  soe  In  Court  of  ClaimB  for  proce«dB 
aptured  or  atinndoQed  property,  anless  be  can  prove  owner- 
.  his  right  to  procoiid^,  and  that  be  never  gave  aid  or  comfort 
le  Rebellion,  p.  186. 
Brmed  in  Souddtr  v.  Ames,  142  Mo.  243,  48  B.  W.  676,  action 

le. —  Whether  property  passes  or  not  Is  dependent  upon  In- 
on  of  parties  to  contract  to  be  gathered  from  Its  langnage, 
17. 

ted  with  apprornl  In  Hatcb  v.  Oil  Co.,  100  U.  S.  136,  25  L. 
holding  Intention  proved  that  title  to  staves  should  pass  upon 
g  piled  and  countcil;  Byles  v.  Colter,  M  Mich.  6,  19  N.  W.  567, 
Ing  title  might  haio  passed  without  delivery,  and  even  though 
lier  Inspection  iras  necessary;  Rail  v.  Little  Falls,  etc.,  Co., 
linn.  425,  50  N.  T^'.  472,  holding  property  in  logs  vested  wltb- 
dellvery  or  payment. 

.1*. —  When  by  ngroement  vendor  Is  to  do  anything  to  goods 
lut  tbem  into  delirerable  State,  performance  of  those  things 
I  be  taken  as  condition  precedent  to  vesting  of  property  p.  188. 
ted  In  Commonwealth  v.  Greenfield,  121  Mass.  41,  holding  title 
qnor  did  not  pans  imtll  delivered  at  L. 

Je.~~  Where  anythiug  remains  to  be  done  to  goods  to  ascertain 
!,  as  by  weighing,  ideasuring,  etc.,  performance  of  these  things 
I  be  condition  procodent  to  transfer  of  property,  although  in- 
lual  goods  are  aticertalned,  e.  g.,  cotton  to  be  paid  for  when 
[bed,  pp.  I8S,  180. 

illowed  In  Blackwood  v.  Cutting,  etc.,  Co.,  76  Cal.  217,  218.  18 
251,  9  Am.  St  It<>p.  203,  204,  holding  no  sale  until  apricots 
d  be  Identified  and  weighed  or  measured;  New  England,  etc., 
V.  Standard,  etc..  Co.,  1^  Mass.  329,  52  Am.  St  Hep.  518,  43 
i.  112,  collecting  nothoritles.  holding  title  to  wool  did  not  pass 
1  separated  from  larger  mass. 

lie.—  Where  buyer  Is  by  contract  bound  to  do  anything,  as  a 
lideratlon,  either  precedent  or  concurrent,  on  which  passing 
iroperty  depends,  title  will  not  pass  until  condition  be  fulfilled. 
igh  buyer  has  poK session,  p.  188. 

pplied  in  Beardsli'y  v.  Beardsley,  138  U.  8.  266,  84  L.  920,  11 
;t  319,  executed  contract  of  sale  of  stock  with  reservation  of 
irliy  by  vendor;  Bull  v.  Pltrat,  #  Fed.  100,  holding  conveyance 
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of  land  free  from  incumbrance  condition  precedent  to  passing  of 
title  to  patent;  Daugherty  v.  Fowler,  44  Kan.  632,  25  Pac.  41,  10 
L.  R.  A.  310,  holding  payment  condition  concurrent  to  passing  of 
title  to  butterine. 

Sale. —  Property  may  be  in  one  person  and  risk  in  another, 
p.  194. 

Sale. —  Earnest  money  Is  of  smaU  importance  in  consideration 
of  its  effect  on  transfer  of  title,  p.  195. 

Miscellaneous. —  Cited  as  res  adjudlcata  in  suits  over  same  sub- 
ject-matter, Bouchard  v.  Parker,  32  La.  Ann.  539,  and  Scudder  t. 
Ames,  142  Mo.  240,  43  S.  W.  674. 

22  WalL  198-208,  22  L.  769,  FRETZ  y.  STOVER. 

Appeal  and  error. —  Objection  that  there  is  no  replication  in 
record  cannot  be  made  for  first  time  on  appeal  to  Supreme  Court, 
p.  204. 

Approved  In  Southern  R.  R.  Co.  y.  Rhodes,  86  Fed.  424,  presum- 
ing on  appeal  that  pleadings  were  complete  where  part  of  record 
was  destroyed;  Woodward  v.  Sloan,  27  Ohio  St  597,  holding  it  too 
late  to  insist  that  there  was  no  denial  of  adverse  possession  set 
up  in  answer. 

Equity. —  No  formal  replication  is  required  to  avoid  effect  of 
answer  to  bill  of  revivor,  for  no  new  defenses  set  up  in  such  an- 
swer can  be  considered,  p.  204. 

Approved  in  Mason  v.  Hartford,  etc.,  R  R.  Co.,  19  Fed.  56, 
allowing  bill  of  revivor  without  considering  merits;  Newcombe  v. 
Murray,  77  Fed.  493,  determining  necessary  parties  in  bill  to  re- 
vive. Cited  generally  in  Mackaye  v.  Mallory,  79  Fed.  2,  45  U.  S. 
App.  741. 

Principal  and  agent. —  Agent  in  Virginia  has  no  authority  to 
take  Confederate  paper  worthless  in  Pennsylvania,  to  discharge 
debts  due  his  principal,  a  citizen  of  Pennsylvania,  p.  206. 

Approved  in  Insurance  Co.  v.  Davis,  95  U.  S.  430,  432,  24  L. 
455,  holding  tender  of  premium  to  one  who  had  ceased  to  act  as 
agent  during  war,  not  good;  McBumey  v.  Carson,  99  U.  S.  572,  25 
L.  382,  and  Ople  v.  Castleman,  32  Fed.  514,  holding  devisees  not 
bound  by  act  of  executor  in  accepting  Confederate  money  in  pay- 
ment of  land;  Lamar  v.  Micou,  112  U.  S.  476,  28  L.  760,  5  S.  Ct 
232,  holding  investment  in  Confederate  currency  by  guardian  un- 
lawful; Dorr  V.  Gibboney's  Exrx.,  3  Hughes,  386,  390,  F.  C.  4,006, 
holding  trustee  could  not  pay  debt  to  creditor  residing  in  loyal 
State  with  Confederate  notes;  Bynum  v.  Barefoot,  75  N.  0.  581, 
holding  Judgment  could  not  be  paid  in  Confederate  money  durlnif 
war.  Cited,  arguedo,  in  Hendry  v.  Benlisa,  37  Fla.  622,  20  So. 
^^*^  ^4  L.  R.  A.  286.  See  notes,  15  Am.  Dec.  138,  and  47  Auol 
Dec.  348. 
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naiinea  and  eiiiiained  In  Baldy  v.  Hunter,  171  tJ.  S.  402,  IS 
::l  &!I5,  boldlug,  under  clrcniustaaces  of  case,  InreBtment  bj 
rdlan  In  Coufederate  currency  not  unlawful;  Hyatt  v.  UcBur- 
lt<  S,  C.  221,  liolding  executor  legal  owner,  witb  full  powei 
'eccive  Contedemte  money  Is  payment  of  notea.  Limited  In 
gers  V.  BsHB,  4G  Tex.  SIS,  boldlng  ag^it  anthoiised  to  ncelra 
oient  of  note  In  Confederate  money,  bli  principal  being  real* 
C  of  Confederacy. 

VaU.  208^215.  22  I*  727,  SWEENET  T.  LOMMB. 
ractice.—  Supreme  Coort  will  adopt  ruling  of  State  court  on 
jtion  as  to  wlietber  obligee  In  bond,  or  real  party  in  Interest,  Is 
)er  plaintlfl  lu  action  on  bond,  p.  213. 

allowed  In  Parrott  T.  Scott.  6  Mont  344,  12  Pac.  76C  allowing 
)□  by  real  party  In  Interest  without  assignment  from  sherlfli 
:rallf  In  Wise  t.  Jefferls,  61  Fed.  644,  T  V.  S.  App.  275,  r»- 
in  agalnat  sheriff, 

splevln.—  Judgment  In  repioTln  In  State  court  Is  not  TOld  t>e* 
le  It  Is  not  altematiTo  Judgment  for  value  or  return  of  property, 
13. 

;>plled  m  Hobblns  T.  Foster,  20  Mo.  App.  523,  boldlng  Judgment 
pplevin,  for  return'  of  property  only,  not  subject  to  collatwaJ 
ck. 

iHtlnguished  In  New  England,  etc.  Go.  t.  Bryant,  61  Mlna. 
GC  N.  W.  dia.  holding  sureties  on  bond  not  liable  where  Judg- 
t  was  for  value  only. 

•plevin. —  Surety  on  replevin  bond  is  liable  If  property  was 
returned  in  accordance  with  Judgment  estabUshlng  one  of  tha 
[Itlona  of  his   undertaking,  pp.  213,  214. 

jproved  !□  Lee  v.  Orimes,  4  Colo.  1S8,  holding  suretlea  cui> 
ed  by  judgment  tn  replevin  suit 

iplevin.— Where  one  falls  In  replevin  suit  and  does  not  return 
erty,  his  sureties  on  replevin  bond  cannot  claim  that  plaintlfl 
ult  on  bond  can  only  recover  value  of  interest  of  attachment 
or  In  property;  nor  Is  It  necessary  that  execution  first  laaua 
itake  property,  p.  214. 

TtiorarL—  Where,  on  appeal  to  Supreme  Gotirt  of  territory,  no 
ment  is  found  In  record  of  lower  court,  court  may,  at  the 
ment,  give  parties  time  to  perfect  record  by  certiorari,  p.  2US. 

PalL  215-231,  22  L.  850,  BAILBT  v.  MAGWIEBL 
Lxatlon. —  Po<rver  to  tax  rests  upon  necessity,  and  la  Inherent 
fery  sovereignty,  p.  226. 

ixation. —  TJn1<;s3  restrained  by  State  OonstltnUon,  leglslatnra 
contract  to  exempt  property  from  taxation,  elUier  In  p«a>> 
Ity  or  for  limited  period,  p.  226. 


22  Wall.  215-231  Notes  on  U.  S.  Reports.  520 

Taxation. — There  Is  no  presumption  in  favor  of  relinquishment  of 
taxing  power;  reasonable  doubts  are  resolved  in  favor  of  State,  and 
language  claimed  to  exempt  property  from  taxation  must  leave 
no  room  for  controversy,  p.  226. 

Cited  and  applied  in  Central  R.  R.,  etc.,  Co.  v.  Georgia,  92  U. 
S.  675,  23  L.  761,  and  St.  Louis,  etc.,  Ry.  Co.  v.  Berry,  41  Ark.  617, 
reviewing  authorities,  where  consolidation  did  not  extend  exemp- 
tion to  corporation  not  possessing  immunity;  Louisville,,  etc.,  B. 
Co.  V.  Kentucky,  161  U.  S.  686,  40  L.  854,  16  S.  Ct  717,  reviewing 
authorities,  holding  railroad  not  authorized  to  purchase  compet- 
ing line;  Dauphin,  etc.,  Ry.  Co.  v.  Kennerly,  74  Ala.  589,  holding 
company  not  exempt  from  taxation;  Kentucky  Cent.  R.  Co.  v. 
Bourbon  County,  82  Ky.  602,  exemption  from  State  taxation  held 
not  to  affect  taxation  by  county;  Bangor  v.  Masonic  Lodge,  73 
Me.  433,  40  Am.  Rep.  370,  holding  Masonic  lodge  not  exempt  as 
charitable  institution;  Yazoo,  etc.,  Ry.  Co.  v.  Thomas,  65  Miss.  562, 
where,  though  exempt  after  completion,  railroad  was  not  so  dur- 
ing construction;  Boody  v.  Watson,  63  N.  H.  321,  statute  author- 
izing exemption  for  ten  years,  held  not  to  authorize  exemption  for 
second  period;  Dow  v.  Railroad,  67  N.  H.  48,  36  Atl.  634,  reviewing 
authorities,  and  applying  principle  to  repealing  power;  Judge  v. 
Spencer,  15  Utah,  249,  48  Pac.  1100,  holding  mortgages  not  exempt 

Taxation. —  Act  granting  railroad  immunity  from  taxation  for 
certain  period,  after  which  it  should  "be  subject  to  taxation," 
etc.,  did  not  exempt  from  any  tax  whatever,  after  expiration  of 
that  period,  pp.  227,  228. 

Approved  in  dissenting  opinion  in  Savannah  v.  Jesup,  106  U. 
8.  571,  27  L.  278,  1  S.  Ct  518,  majority  holding  statutes  exempted 
railroad  from  municipal  tax. 

Distinguished  in  Savannah  t.  Jesup,  106  U.  S.  569,  27  L.  278,. 
1  S.  Ct  517,  holding  property  of  railroad  exempt  from  municipal 
tax. 

Taxation. —  Where,  in  amendment  to  charter  of  railroad  com- 
pany, special  provision  is  made  for  ascertaining  tax  due  State,, 
silence  on  subject  of  taxation  for  other  purposes  cannot  be  con- 
strued as  waiver  of  State's  rights  in  that  regard,  pp.  228,  229. 

Cited  in  Railroad  Commission  Cases,  116  U.  S.  327,  29  L.  643, 
6  8.  Ct  342,  reviewing  authorities,  authority  granted  company  to 
fix  rates  did  not  deprive  State  of  right  to  pass  on  their  reason- 
ableness. 

Distinguished  in  Pingree  v.  Michigan  Cent  R.  Co.,  118  Mich.  329, 
76  N.  W.  640,  reviewing  authorities,  and  holding  State  had  con* 
ferred  contract  right  on  company  to  fix  tolls. 

Taxation. —  Provision  in  charter  of  railroad  company  requiring' 
president  to  make  sworn  statement  of  cash  value  of  its  property^ 
held  not  to  deprive  State  of  right  to  change  manner  of  assessment, 
p.  230. 
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lowed  In  Moore  t.  noQIdar,  4  Dill  63,  T.  C.  9.765,  to  same 
;  State  Bonrd  y.  Morris,  etc.,  R.  Co.,  46  N.  J.  L.  222,  7  Atl. 
States  not  concluded  by  similar  proTlslou. 
Eatlon.— L/eglslatiiri?  bavlng  prorlded  method  of  assessment 
Bte  tax,  b7  conipniiy's  charter.  It  mutt  be  followed  until  an- 

b#  appointed,  p.  23ii. 

irts.—  Decision  of  lils'iest  court  of  State,  as  to  whether  or  not 
>d  pursued  in  nsHos-;nient  and  collection  of  taxes  Is  la  con- 
ty  with  law  of  Staf.  Is  controlling  In  Federal  courts,  p.  231, 
iroved  and  prlneiplf  upplled  In  Hawes  t.  Contra  Costa  W. 
S  Sawy.  280,  F.  C.  6,235,  dtlng  cases,  adopting  decision  of 

court  as  to  water  company's  obligation  to  furnish  free  water 
onlclpollty;  Reclamation  District  v.  Hagar,  6  Sawy.  570,  4 
3G0,  collecting  authoritlea,  following  State  court's  coustruc- 
»f  statutes  aa  to  aHsesBment  of  district;  Daniels  v.  Case,  45 
B46.  following  State  court's  ruling  as  to  validity  of  tax  deed; 
Uatre  v.  Sankey.  14S  IIL  652,  39  Am.  St  Rep.  201,  36  N.  H. 
3  L.  n.  A.  670,  colli  r  ting  authorities,  and  holding  binding  the 
Tictlon  of  local  siatiites  by  court  of  another  State;  Perry  v. 
ler,  12  Bush.  552,    levlewlng  aothoritleB,  and  following  de- 

of  board  of  reference  of  Episcopal  church,  as  to  matters 
1  lU  Jurisdiction:  Hunt  T.  Hunt,  72  N.  T.  236,  28  Am.  Eep. 
loldlng  decree  of  divorce,  by  another  State  court  binding. 
artles  having  been  citliens, 

111.  231^238.  22  1,.  7!K1,  PBBNCH  T.  HAT. 

tracts  — Judgments. — Where  party  executed  assignment  of 

n  Judgments,  Id  consideration  of  $5,000,  and  a  power  of  at- 

r  to  dispose  of  same,  transaction  was  at  most  an  executory 

mcnt  to  assign,  and  transmission  of  title  and  payment  were 

led  to  be  contemporaneous,  p.  236, 

tinguished  in  Bcardsley  T.  Beardsley,  138  T7.  S.  287,  84  L. 

.1  S.  Ct.  310.  where  transaction  vas  held  to  be  sale,  with 

atlon  of  security. 

tracts. —  Rule  that  In  equity  Hme  Is  generally  not  considered 

essence  of  the  contract,  Is  Inapplicable  in  case  of  offer  that 
'es  acceptance  to  make  a  contract,  p.  23fl. 
lity. —  Bin  alleging  RBslgnment  of  Judgments,  and  that  as- 
■  has  wronicfully  collected  same  and  now  holds  money  for 
f  complainant  shows  a  complete  remedy  at  law;  bill  not 

for  discovery,  aid  of  equity  ia  Dot  needed,  p.  237. 

gment. —  Since  no  one  but  owner  of  Judgments  may  cause 

ackuowledgment^  of  satisfaction  to  be  made,  satisfaction 
1  to  be  entered  by  owDeft  uslgnor  does  ndt  affect  former*! 
.  P-  238, 
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Cited  In  Hay  y.  Washington,  etc.,  B.  B.,  4  Hughes,  829,  F.  G. 
6,255a,  satisfaction  of  Judgment  made  without  consideration  is 
nudum  pactum. 

Miscellaneous. —  Miscited  in  Hardraker  t.  Wadley,  172  U.  8.  165» 
19  S.  Gt  126,  Missouri,  etc.,  B.  Go.  t.  Scott,  4  Woods,  388,  13  Fed. 
795,  and  Loomis  y.  Garrington,  18  Fed.  99. 

22  Wall  238-250,  22  L.  854,  FBBNOH  y.  HAY. 

Bemoval  of  cause. —  Objection  that  remoYal  of  cause  to  Fed- 
eral court  was  not  in  compliance  with  statute,  when  not  made 
until  all  evidence  has  been  taken,  and  nearly  three  years  elapsed, 
comes  too  late,  pp.  244,  245. 

Gited  and  applied  in  Marti;i  y.  Baltimore  &  O.  B.  B.,  161  U.  8. 
688,  689,  38  L.  317,  14  S.  Gt  539,  affirming  S.  O.,  86  Fed.  173,  le- 
viewing  authorities,  objection  to  time  of  filing  petition  deemed 
walyed  if  first  raised  in  Supreme  Gourt;  Newman  y.  Schwerin,  61 
Fed.  871,  22  IT.  S.  App.  893,  and  First  Nat  Bank  y.  Society,  80 
Fed.  582,  42  U.  S.  App.  517,  collecting  cases,  holding  objection  to 
time  of  filing  petition  waived,  when  first  raised  in  Court  of  Ap- 
peals; arguendo,  in  Deford  y.  MehafTy,  13  Fed.  488,  holding  bond 
given  on  removal  subject  to  amendment;  Whelan  v.  New  York, 
etc.,  B.  Co.,  35  Fed.  863,  1  L.  B.  A.  74,  and  n.,  refusing  trial  upon 
allegations  of  petition  for  removal  as  to  local  prejudice;  Powers 
V.  Chesapeake,  etc..  By.  Co.,  65  Fed.  184,  135,  where  plalntiir, 
having  dismissed  as  to  resident  defendants,  was  estopped  to  object 
to  time  of  filing  petition. 

Appearance. —  Defendant  having  filed  answer,  verified  by  him* 
self,  and  signed  by  his  attorney,  this  was  an  appearance,  and  placed 
him  within  Jurisdiction  of  the  court,  p.  245. 

Judgments. —  Final  decree  of  State  court,  affirmed  upon  appeal, 
held  conclusive  of  rights  of  parties  as  to  everything  covered  by 
it,  and  unalTected  by  action  of  State  or  Federal  bourt  in  subse- 
quent progress  of  case,  p.  245. 

Gited  in  Bodgers  v.  Pitt  96  Fed.  670,  holding,  in  case  of  concur- 
rent Jurisdiction,  court  first  acquiring  complete  Jurisdiction  en- 
titled to  proceed. 

Equity. —  Where  final  decree,  covering  entire  original  case,  sub- 
sisted, further  relief  sought  could  be  reached,  if  at  all,  only  by 
supplemental  bill;  It  was  gross  error  to  allow  amendment  p.  246L 

Equity. —  Amendment  of  a  bill  gives  defendant  right  to  an- 
swer, as  if  he  had  not  answered  before,  p.  246. 

Approved  in  Blythe  v.  Hinckley,  84  Fed.  244,  vacating  decree 
taken  pro  confesso,  where  bill  was  subsequently  amended. 

Equity. —  Amended  bill  is  esteemed  part  of  original  bill  and  con* 
tinuation  of  the  suit;  but  one  record  is  made,  p.  246. 
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jroTed  In  Excelsior,  etc.,  Co.  T,  Brown.  74  Fed.  324,  42  tJ.  8. 
55,  reviewing  cases,  holding  Circuit  Court  bad  no  jurisdiction 
1  as  amended:  Blytbe  t.  HInckler,  84  Fed.  £44,  vacating  d»- 
taken  pro  confesso,  wbera  blU  was  mbsequentlr  amended. 
lity. —  AmendnjoDt  Is  sometimes  of  ancli  character  as  to  ba 
ded  as  imJL'pendent  graft  apon  original  case  and  beginning 
w  Us  penilens,  p.  240. 

ilty. —  UnlesB  waived,  new  process  Is  necessary,  npon  snpple- 
il  bill  and  bill  of  revivor,  bnt  not  npon  amended  bill  as  to 
dantB  already  tiefore  court;  they  are  bonnd  to  take  notice  of 
of  amende>d  bills,  as  of  any  other  proceedings  In  the  cass- 

all.  230-253.  22  L.  857,  FRENCH  v.  HAT. 

aoval  of  causes. —  Bill  to  enjoin  proceedings  In  State  court, 

trmisrer  of  cawne  to  CIrcnit  Court,  Is  auxiliary  and  dependent 

ch  a  racier,  p.  2-)2. 
•a  In  Dietzacli  v.  Huldekoper,  103  TJ.  8.  408,  26  T,.  408,  re- 
lug  proceedingB  nnder  Judgment  rendered  after  transfer, 
aoval  of  causes. —  Where  canee  Is  properly  tranaferred  from 

to  Federal  court,  decree  previously  rendered  In  State  court 
.'d  and  bill  dlNnilsBed,  a  party  to  the  cause  may  be  enjoined 
proceeding  under  said  decree,  though  beyond  the  territorial 
Iction  of  tlie  Federal  court,  pp.  2&2,  253. 
iroved  and  applied  In  Dtetssch  v.  Hufdefeoper,  103  V.  8.  498, 

49$.  restraining  proceedings  under  Judgment  rendered  after 
'flDsfer;  Baltimore,  etc.,  B.  Co.  v.  Ford,  30  Fed.  173,  Abeel 
Iberson,  56  Fed.  333,  and  President,  etc.  v.  Merxltt,  S9  Fed. 
oialDg  further  proceedings  In  Btate  court,  after  removal; 
\j  T.  BlouDt,  05  Fed.  676,  collecting  authorities,  and  restraln- 
■OBecTjtlon  of  Indictment;  Central  Trust  Co.  v.  Western,  etc., 
.,  80  Fed.  20,  restraining  proceeding  In  State  court  to  nullify 
'  of  Federal  court;  Pickett  v.  Ferguson,  45  Ark.  189,  B6  Am. 
>49,  restraining  party  from  prosecuting  suit  In  another  State; 
ting  opinion  In  Johnson  v.  Brewers'  Fire  Ins.  Co.,  Gl  Wis. 

N.  W-  6G1,  majority  holding  Judgment,  rendered  after  lm< 
'  refusal  to  transfer,  valid,  unless  set  aside  aside  or  reversed. 
inguished  In  Moran  v.  Stnrges,  154  U.   B.  270,  38  L.  086,  14 

1022,  reviewing  authorities,  and  boliling  State  court  had  no 
It-tlon  to  enjoin  certain  libellaQts;  Wagner  v.  Drake,  31  Fed. 
rishman  v.  Insurance  Co.,  41  Fed.  449,  and  Sinclair  v.  Pierce, 
1.  852,  refusing  to  enjoin,  where  Jorisdlctlon  of  Federal  court 
oubtful;  Occur  D'Alene  Ky.  A  Nav,  Co.  v.  Spalding,  03  Fed. 
efusing  to  enjoin  State  court,  record  not  having  tteen  filed 
cult  Court;  White  v.  Hold,  20  W.  Va.  814.  awarding  man- 
I  to  compel  Judge  to  proceed  with  case,  removal  having  been 
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properly  refused;  dissenting  opinion  In  Railway  v.  Stringer,  32 
Ohio  St.  485,  majority  holding  lower  court  improperly  denied  pe- 
tition for  removal.  Limited  in  Stone  v.  Sargent,  129  Mass.  507» 
entertaining  bill  of  exceptions  to  order  of  Judge  granting  removaL 

Courts. —  Prohibition  in  Judiciary  act  against  granting  injunc- 
tions by  Federal  courts,  touching  proceedings  in  State  courts,  has 
no  application  to  bill  to  enjoin  proceedings  in  State  court  after 
cause  is  properly  removed;  prior  Jurisdiction  of  Circuit  Ck>Hrt  took 
case  out  of  provision,  p.  253. 

Cited  and  applied  in  Sharon  v.  Terry,  13  Sawy.  429,  36  Fed.  366, 
1  L.  B.  A.  592,  and  n.,  reviewing  authorities,  and  restraining  par- 
ties from  using,  in  State  courts,  a  paper  Circuit  Court  had  de- 
clared forged;  Texas  &  Fac.  Ry.  Co.  v.  Kuteman,  64  Fed.  551,  13 
U.  S.  App.  99,  enjoining  threatened  multiplicity  of  suits;  Lanning 
V.  Osborne,  79  Fed.  662,  reviewing  authorities,  enjoining  proceed- 
ings in  State  court,  subsequent  to  removal;  Iron  Mountain  B.  Co. 
V.  Memphis,  96  Fed.  131,  reviewing  authorities,  error  in  Circuit 
Court  to  refuse  to  enjoin  suit  in  State  court;  Rodgers  v.  Pitt,  96 
Fed.  670,  671,  collecting  numerous  authorities,  restraining  prose- 
cution of  pending  action  in  State  court' 

Distinguished  In  Logan  v.  Gi^enlaw,  12  Fed.  19,  entertaining 
bill  by  creditor  for  settlement  of  partnership,  though  similar  bill 
between  partners  was  pending  in  State  court;  Rensselaer,  etc.,  R. 
Co.  V.  Bennington,  etc.,  R.  Co.,  18  Fed.  618,  refusing  to  enjoin  pro- 
ceedings under  unconstitutional  statutes;  Hamilton  v.  Walsh,  23 
Fed.  420,  refusing  to  enjoin  proceedings  begun  first  in  State  court; 
Gates  V.  Buski,  53  Fed.  969,  12  U.  S.  App.  69,  holding  injunction 
not  properly  granted  as  to  property  already  in  custody  of  State 
court;  Chicago,  etc..  By.  Co.  v.  St  Joseph,  etc,  Co.,  92  Fed.  25,  refus- 
ing to  enjoin  where  judgment  of  Federal  court  was  mere  matter 
of  evidence,  in  suit  on  another  cause  of  action. 

Miscellaneous. —  Osbom  v.  Michigan  Air  Line,  2  Flipp.  506,  F« 
C.  10,594,  not  in  point 

22  WalL  254-263,  22  L.  837,  CONNOYBB  v.   SCHiEFFBR. 

Pnblio  lands. —  Bffect  of  confirmation  of  Spanish  grant  in  favor 
of  original  and  derivative  claimants,  considered,  pp.  261-263. 

Not  cited. 

22  Wall.  263-276,  22  L.  755,  HAMPTON  v.  ROUSB. 

Taxation. —  Valid  offer  to  redeem  land  from  tax  sale  may  be 
made  by  owner,  or  any  person  willing  to  act  for  party  interested, 
on  ground  that  an  act  done  for  benefit  of  another  is  valid,  if  rat- 
ified, ratification  being  presumed,  p.  274. 

Bankruptcy. —  Under  bankrupt  act  of  1867,  title  to  property  of 
tMinkrupt  is  not  affected  by  adjudication,  but  remains  in  him  until 
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gnee  Is  appointed  end   qaallfl^,   and   conveyance   or  asalgn- 
it  la  made  to  him;  until  that  time  bankrupt  may  exercise  hia 
t  to  redeem  land  Bold  for  taxes,  p.  275. 
pprored   and   principle  applied   In   Conner  T.   Long,   104   V.   B. 

26  L.  724,  wliere  BherflT.  barlag  sold  property  under  attacb- 
it,  was  not  liable  for  conversion;  Boblnsoil  v.  Hall,  8  Ben.  63, 
C.  11,052.  wtiere  mortgage  given  after  adjudication  waa  beld 
d:  Crompton  v.  ConkUng,  B  Ben.  230,  F.  C.  3.407,  one  taking 
I  from  bankrupt  after  petition  filed  most  respond  to  asalgnee: 
gwlck  V.  Grlnnell,  9  Ben.  431,  F.  C.  12,612,  where  rlgbt  to  re- 
u  bankrnpt'H  property  from  mortgage  was  cot  off  by  decree 
ire  assignment:  Tufts  v.  Sylvester,  79  Me.  216,  1  Am.  St  Rep. 
B  Atl.  S.'iS,  bankruptcy  messenger  could  not  prevent  stoppage  la 
situ  before  nppolutment  of  assignees;  Saga  v.  Heller,  124 
s.  214.  no  adjudication  or  assignment  to  assignee  having  been 
le,  attachment  was  not  dissolved;  Ligon  v.  Allen,  56  Miss.  636, 
ling  legal  title  remilned  In  bankrupt  even  after  property  was 
endered  under  composition;  Haley  v.  Thurston,  60  N.  H.  205, 
Ing  Hheriff  liable  for  failure  to  levy  execution. 
istingulabed  In  la  re  Titft,  23  Fed.  Cas.  121S,  enjoining  sale 
er  levy  made  after  petition  filed;  Ewlng  v.  Van  Wagenen,  9 
lb.  47,  32  Pac.  1011,  holding  conveyance  to  assignees  not  necHK 

nnder  local  Insolvency  law. 

Vail.  2T6-.TO8.  22  L.  871,  MECHANICS,  ETC..  BANK  T.  UNION 
BANK. 

'ar. —  Constitution  did  not  prohibit  creation  by  military  an- 
Ity  of  courts  for  trial  of  civil  causes  during  Glvil  War,  In 
luered  portions  of  Insurgent  States,  p.  296. 

pprored  In  Daniel  T.  HutchesoD,  86  Tex.  61,  22  S.  W.  937,  ra- 
ring authorities,  a  sale  under  order  of  court  of  reconstruction 
>d,  held  valid. 

ar. —  General  In  command  of  Federal  army  which  poaaessed 
'  Orleans.  In  I8G2,  had  authority  to  appoint  proTOSt  Judge,  with 
idlction  over  civil  cases,  p.  297. 

ted,  arguendo,  in  Beta  v.  Illlnoli  Oent  R.  Co.,  —  I«.  Ann.  — ^ 
lo.  646,  eS6,  sustaining  title  to  land  granted  by  register  of  land 
e,  under  Constitution  of  1864. 

rmy  and  navy  .^Provost  Court  ordinarily  haa  cognisance  of 
ir  criminal  offenses  only,  but  larger  Jurisdiction  may  be  tfven 
;  p.  297. 

lurts. —  Whether  dril  Jurisdiction  wai  conferred  on  Froroat 
rt  is  not  Federal  question,  and  will  not  be  considered  on  writ 
rror  to  review  Judgment  of  State  court  which  upheld  that  Ju- 
iitlon,  p.  297. 
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Constitutional  law. —  Legislation  of  a  State  may  validate  Judg- 
ments of  a  court,  though  in  giving  the  Judgment  court  may  bate 
transcended  its  Jurisdiction,  p.  2d8. 

22  WalL  808-322,  22  L.  783,  GAVINZBL  v.  OBTJMP. 

Contracts. —  Court  cannot  import  words  Into  a  contract,  making 
It  materially  dilTerent  in  vital  particular,  p.  319. 

Evidence. —  Parol,  to  explain  written  contract,  not  admissiblt 
where  there  Is  no  ambiguity,  p.  819. 

Evidence. —  Parol  evidence,  not  competent  to  alter  terms  of  writ* 
ten  agreement,  by  showing  antecedent  parol  agreement  between 
the  parties,  dilTerent  in  material  particular,  p.  819. 

Contracts. —  If  parties  make  contracts,  where  there  is  no  fraud, 
upon  contingencies  uncertain  to  both,  with  equal  means  of  Informa- 
tion, courts  cannot  set  them  aside;  e.  g.,  loan  of  Confederate  money, 
to  be  repaid  In  such  currency  as  termination  of  Civil  War  should 
bring  with  it,  p.  821. 

Cited  and  principle  applied  in  Lumley  v.  Wabash  By.  Co.,  71 
Fed.  27,  reviewing  cases,  refusing  to  relieve  against  agreement 
signed  by  party  who  did  not  know  Its  contents;  Tredway  v.  John- 
son, 33  Mo.  App.  142,  refusing  to  relieve  against  loss  by  certain 
speculation  in  stocks;  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N.  E. 
912,  contract  in  rebellious  States,  not  In  aid  of  Rebellion,  not  in- 
vaUd. 

Distinguished  in  Hives  v.  Duke,  105  IT.  S.  142,  26  L.  1034,  holding 
bond,  which  contemplated  payment  in  Confederate  money,  should 
be  paid  in  Its  value  in  Federal  currency. 

22  WaU.  322-329,  22  L.  823,  RAILWAY  CO.  v.  RAMSEY. 

Courts  —  Jurisdiction. —  Federal  Jurisdiction,  resting  upon  di- 
verse citizenship,  must  be  affirmatively  shown  by  record,  but  need 
not  necessarily  be  averred  in  pleadings,  p.  326. 

Cited  and  applied  in  Briges  v.  Sperry,  95  IT.  S.  403,  24  L.  390, 
where  court  looked  to  the  petition  for  transfer;  Steamship  Co.  v. 
Tugman,  106  U.  S.  122,  27  L.  89,  1  S.  Ct.  60,  where  citizenship  ap- 
pearing from  the  complaint,  averment  was  not  necessary  in  peti- 
tion; Grace  v.  American  Cent  Ins.  Co.,  109  U.  S.  284,  27  L.  935,  3 
8.  Ct  210,  collecting  cases,  and  holding  averment  of  party's  resi- 
dence not  sufficient;  Chapman  v.  Barney,  129  U.  S.  682,  32  L.  801. 
9  S.  Ct.  427,  collecting  authorities,  where  averment  of  residence  of 
Joint-stock  company  was  held  bad;  Denny  v.  Pironl,  141  V,  S.  124, 
85  L.  658,  11  S.  Ct  967,  reviewing  authorities,  averment  in  re- 
mittitur of  portion  of  Judgment  held  not  sufficient;  Mexico  South. 
Bank  v.  Reed,  17  Fed.  Cas.  243,  holding  citizenship  need  not  ap- 
pear in  caption  of  petition;  Long  v.  Buford,  24  Fed.  248,  remanding 
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«  wbere  one  defendant  wfta  citizen  of  same  State  with  plaln- 
Danabj  v.  Nationnl  Bank,  84  Fed.  149.  24  U.  8.  App.  861.  char- 
r  of  bank  d[(1  not  give  Federal  conrt  Jurisdiction;  Withers  t. 
klna  Place  Sov.  Bnolc,  104  Oa.  94,  30  S.  K.  768,  remoTal  prop- 
Sranted  without  trial  of  facts  alleged  In  petition. 
stinpilsbed  In  KobertBon  y.  Cease.  97  IT.  8.  648,  24  I,.  106S, 
Ing  averment  of  citizenship  In  paper,  not  properlj  part  of 
rd.  Insufflcleot 

lurts. —  RestoratiuD  of  lost  Hies,  not  absolutely  necessary  to 
lort  Jurlsdlotlon.  hnviog  once  been  tbere,  coun  is  presumed  to 
r  their  contents,  p,  327. 

rldence. —  Parol  evidence  Is  admlBslble  to  aid  memory  of  court 
J  contents  of  lost  fllea,  p.  327. 

lurta.— Consent  cnnnot  give  Federal  Jurisdiction,  but  parties 
admit  facte  wLieh  show  Jurisdiction,  and  court  may  act 
■Iftlly  thereupon,  p.  327. 

ted  In  Davles  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  666,  where 
-er  of  right  to  ohjoct  to  removal  was  Implied  from  trial  wtth- 
Dbjectlon;  Ex  pane  Rice,  102  Ala.  675,  15  So.  451,  wbere  right 
bject  to  a  removnl  by  consent  was  held  waived;  Thornton  t. 
>r,  15  R.  I.  555.  2  Am.  St  Rep.  927,  10  AtL  618,  nndedded 
ther  party  was  estopped  by  recital  of  deceased's  residence  In 
Ion  far  probate.  See  note  In  16  Am.  St  Bep.  217. 
•moval  of  causes.—  Procedure  by  party  desiring  removal,  stated, 
13. 

smoval  of  causes.— If,  npon  hearing  of  petition  for  transfer  of 
:e  from  Slate  to  Fpderal  court  It  Is  sustained  by  the  proof, 
e  court  can  proceed  no  further;  has  no  discretion,  and  must 
alt  transfer,  p.  328. 

ted  In  Ez  parte  Grimball,  61  Ala.  607,  collecting  cases,  and  hold- 
transfer  properly  retnsed,  where  controversy  was  not  wholly 
s-een  citizens  of  different  States;  Delaware,  etc.,  Co.  v.  Daven- 
;  ete.,  R.  Co..  4(1  Iowa,  415,  holding  petition  must  be  accom- 
led  by  verlficatiou  or  proof  of  facts;  Goddard  v.  Bosson,  21 
1.  149,  reviewing  i.-aHes,  transfer  properly  refused  where  petition 
.  unverified  and  bond  unapproved;  Hyatt  v.  McBumey,  18  8,  C. 
transfer  refused  whore  answer  contradicted  averment  of  petl- 
as  to  citlzcuKhip:  White  v.  Holt  20  W.  Va.  808,  809,  awarding 
idamuB  to  compel  lower  court  to  proceed,  where  transfer  was 
ised  on  facts. 

Imlted  in  Burlington,  etc.,  Ry.  Co.  t.  Dunn,  122  U.  S.  616,  30  L. 
),  7  S.  Ct.  12113.  reversing  S.  C,  36  Mtan.  78.  27  N.  W.  451,  hold- 
State  court  must  ndralt  facts  stated  In  petition,  npon  hearing; 
lenting  opinion  In  Dunn  v,  Burlington,  etc.,  E.  Co.,  35  Minn.  82, 
27  X.  W.  453.  majority  holding  proof  should  be  made  of  facts 
«d  In  petition. 
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Rsmoral  of  causes. —  After  transf «-  of  case  to  Federal  court,  files 
were  destroyed  by  Are;  parties  thereupon,  by  stipulation,  admitted 
loss  of  files,  that  cause  bad  l>een  transferred  according  to  stat- 
ute, and  that  copies  of  pleadings  might  be  filed;  case  then  went  to 
trial,  without  objection  by  parties  or  court  Held,  that  Jurisdic- 
tional facts  were  aflirmatiYely  shown  by  record,  pp.  326-329. 

Cited  in  Bosworth  t.  Providence,  17  R.  L  50,  20  AtL  97,  who* 
party  waiyed  certain  reasons  of  appeal  by  failure  to  Introduce 
eyidence. 

Distinguished  in  Denny  y.  Pironi,  141  TJ.  8,  124,  85  L.  658,  11  & 
Ct  967,  reviewing  authorities,  such  facts  must  appear  in  paper, 
properly  part  of  record  on  which  judgment  is  entered. 

22  WalL  329-341,  22  L.  786.  STEPHEN  y.  BEALI^ 

Joint  tenant,  or  tenant  in  common,  may  convey  his  portion  of 
the  estate  without  affecting  interests  of  co-tenants,  though  there 
is  an  attempt  to  convey  the  whole,  pp.  335,  336. 

Quieting  title. —  No  cloud  is  cast  upon  title  by  proceeding  or 
claim,  where  record,  through  which  title  is  to  be  made,  shows  de- 
fense to  claim,  p.  336. 

Partiss. —  Where  one  joint  tenant,  or  tenant  in  common,  makes 
deed  of  trust  purporting  to  convey  whole  property,  but  records  show 
interests  of  all  co-tenants,  those  who  did  not  join  in  deed,  are  not 
proper  parties  in  action  to  enforce  it,  pp.  335,  336. 

Explained  and  limited  In  Detweiler  v.  Holderbaum,  42  Fed.  840, 
holding  devisees  necessary  parties  in  foreclosure  of  mortgage  given 
by  executor. 

Husband  and  wlfa — Xaxrisd  woman  may,  by  joining  in  deed 
with  her  husband,  convey  any  interest  she  has  in  real  estate;  such 
deed  conveys  interest  of  both,  p.  337. 

Cited  in  Hall  v.  Dotson,  55  Tex.  525,  reviewing  authorities,  where 
wife  joined  husband  in  deed  of  trust  to  secure  debt  of  third  person. 

Husband  and  wife. —  Where  she  has  exercised  her  power  in  legal 
manner,  and  there  is  the  required  evidence  of  due  execution,  mar- 
ried woman  may  charge  her  separate  estate  with  payment  of  her 
husband's  or  other  debts,  p.  338. 

Oited  and  principle  applied  in  Vantilburg  v.  Black,  3  Mont.  468, 
reviewing  authorities,  holding  judgment  against  married  woman,  on 
note,  erroneous;  Thompson  v.  Ela,  58  N.  H.  491,  citing  cases,  a 
mortgage  of  wife's  property,  to  secure  husband's  debts,  held  valid; 
Flaum  v.  Wallace,  103  N.  0.  311,  0  S.  E.  570,  reviewing  authorities, 
and  holding  wife  bound  by  written  contract  charging  her  personal 
estate;  Webster  v.  Helm,  93  Tenn.  332,  24  S.  W.  490,  married  wo- 
man's equitable  separate  estate  bound  by  her  contract  as  surety; 
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T.  DotflOD,  S5  Tex.  526,  where  wife  mortgaged  her  propertj  to 
re  debt  of  atrangpr;  Witters  t,  Sowles,  32  Fed.  770,  dlBmlaalng 
irougbt  to  enforce  stock  asaesement,  for  want  of  equity.  See 
irate  notes  In  72  Am.  Dec.  Sl^  78  Am.  Dec.  227,  and  81  Am. 
602. 

asts. —  Am  general  rule,  trustee  cauiot  deal  with  subject  of  bis 
:  and  If  he  become  Interested  In  parchase  of  same,  direotlr.  or 
igh  Intervention  of  third  person,  cestnls  que  trust  may  bare 
set  aelde.  p.  340. 

iproved  in  Bouah  v.  Fort,  2  Hont.  486,  dtlng  cases  setting  aside 
to  fraudulent  tn]i<t<«.     See  note  In  19  Am.  St  Bep.  288. 

lists Wbere  traDBactlon  was  not  contemplated  at  original 

of  trust  property,  but  first  thought  of  years  after,  when  flduclary 
was  at  aa  end,  n  here  there  was  no  actual  fraud,  and  full  and 
consideration  was  actually  paid,  a  purchase  of  such  property 
rastee   will  not  be  set  aside  as  fraudulent,  p.  341. 

i'ail.  341-350,  22  L.  377,  RAILWAY  CO.  T.  POLLABD. 
Triers.^  In  action  for  damages,  proof  that  plaintiff  was  In- 
I  while  passenger  on  defendant's  railroad  train,  and  In  exercise 
rillnary  care,  Is  prima  fade  evidence  of  defendant's  liability,  pp. 


ted  and  applied  in  Inland,  etc,  Co.  v.  Tolson,  130  U.  S.  Ei56,  36 
n,  11  s.  Ct.  654,  citing  cases,  proof  of  unusual  damage  by  steam- 
,  prima  fade  evidence  of  n^llgence;  Gleeson  v.  Virginia,  etc., 
k)..  140  U.  S.  443,  35  L.  463,  11  8.  Ot  862.  reviewing  aathor- 
,  where  refusal  ho  to  charge  Jury  was  error:  Tbe  Bellaoce,  4 
ds,  424,  2  Fed.  252,  Injury  by  explosion  of  steamboat's  boUer; 
gue  V.  Southern  Ry.  Co.,  92  Fed.  62,  63  U.  S.  App.  716,  Injury 
ived  by  passenger  on  freight  train;  Georgia  Pac.  Ry.  Co.  T. 
>.  1)1  AJa.  4:j4.  24  Am.  St  Rep.  928,  8  So.  716,  Montgomery. 
Ry.  Co.  V.  Mallette.  92  Ala.  216,  9  Sa  866,  Alabama,  etc.,  B. 
V.  Hill,  93  Ala.  521,  30  Am.  St  Rep.  71,  9  So.  725,  coUectIng  nu- 
lus  authorities,  Wall  v.  Llvezay,  6  Colo.  478,  and  Olondy  v.  St 
Is,  etc.,  Ity.  Co.,  85  Uo.  St,  approving  Instruction  to  same  effect 
ule;  Eagle  Packet  Co.  v.  I>cfrleB,  94  lU.  602,  34  Am.  Bep.  246. 
rj  to  passenger  hy  falling  stage  plank;  Southern  Kan.  By.  Co. 
t'alsh,  46  Kan.  6r>9,  26  Fac.  47,  by  derailment  of  train;  Louis- 
,  etc.,  R.  Co.  V.  Bitter,  85  Ky.  372,  3  8.  W.  592,  collision  with 
;  Stevens  v.  E.  &  N.  A.  By.,  66  Me.  77,  loosening  of  car  wheel; 
Ih  V,  St  Paul  City  By.  Co.,  32  Minn.  B,  50  Am.  Bep.  662,  18 
V.  829.  reviewing  authorities,  collision  of  street  cars;  Dougherty 
ilsBourl  Pac.  B.  Co.,  9  Mo.  App.  481,  sudden  starting  of  horse- 
Ryan  V.  Gilmer.  2  Mont.  523,  25  Am.  Bep.  749,  where,  on  proof 
Djurj  by  overturuiiiK  sleigh,  non-suit  was  Improperly  granted; 
Iman  v.  Lincoln  R.  T.  Co.,  36  Neb.  896,  38  Am.  St  Rep.  757, 
Vol.  VIII  — 84 
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65  N.  W.  272,  20  L.  R.  A.  319,  reviewing  anthorlti^s,  instraction 
that  carrier  must  use  only  ordinary  and  reasonable  care,  erroneous. 
Cited  also  in  extensiye  notes  in  43  Am.  Dec.  363,  62  Am.  Dec.  681, 
684,  and  60  Am.  Rep.  658. 

Distinguished  in  Atchison,  etc.,  R.  Go.  t.  Walton,  3  N.  Mex.  540 
(384,  386),  9  Pac.  354,  proof  of  killing  of  mule  did  not  raise  presump- 
tion of  negligence. 

Carriers. —  PlaintifT,  having  shown  injury  while  passenger  on  de- 
fendant's railroad,  in  exercise  of  ordinary  care,  latter  must  show 
that  its  whole  duty  was  performed,  and  that  injury  was  unavoid- 
able by  human  foresight,  pp.  346,  350. 

Approved  and  applied  in  Gleeson  v.  Virginia,  etc.,  R.  CJo.,  140  U. 
S.  443,  35  L.  463,  11  S.  Ct  862.  reviewing  authorities,  as  to  injury 
caused  by  collision  with  lamlslide;  Georgia  Pac.  Ry.  Co.  v.  Love, 
91  Ala.  434,  24  Am.  St  Rep.  928,  8  So.  715,  Southern  Kan.  Ry.  Co. 
V.  Walsh,  45  Kan.  659,  26  Pac.  47,  and  Cloudy  v.  St  Louis,  etc., 
Ry.  Co.,  85  Mo.  85,  citing  authorities,  and  approving  instruction 
to  same  efTect;  Montgomery,  etc.,  Ry.  Co.  v.  Mallette,  92  Ala.  216, 
9  So.  365,  and  Alabama,  etc.,  R.  Co.  v.  Hill,  93  Ala.  621,  30  Am.  St 
Rep.  71,  9  So.  725,  collecting  numerous  authorities,  where,  after 
proof  of  injury,  burden  was  on  carrier;  Louisville,  etc.,  R.  Co.  v. 
Ritter,  85  Ky.  372,  3  S.  W.  592,  Stevens  v.  B.  &  N.  A.  Ry.,  66  Me. 
77,  Smith  V.  St  Paul  City  Ry.,  32  Minn*.  6,  60  Am.  Rep.  662,  18 
N.  W.  829,  and  Madden  v.  Missouri  Pac.  Ry.  Co.,  60  Mo.  App. 
676,  all  holding  burden  on  carrier,  after  proof  of  injury.  Cited 
also  in  elaborate  notes  in  43  Am.  Dec.  366,  and  20  Am.  St  Rep. 
491. 

Distinguished  in  Atchison,  etc.,  R.  Co.  v.  Walton,  3  N.  Mex.  540 
(884,  385),  9  Pac.  354,  proof  of  killing  mule,  raised  no  presumption 

of  negligence. 

• 

Negligence. —  Ordinary  care  is  that  degree  of  care  which  may 
reactonably  be  expected  under  circumstances,  pp.  346,  360. 

Cited  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  417,  36  L.  489, 
12  S.  Ct  683,  collecting  authorities,  approving  instruction  to  same 
elfect    Cited  also  in  extensive  note  in  56  Am.  Dec.  672. 

Carriers  of  passengers,  by  rail,  must  use  greatest  possible  care 
and  diligence,  pp.  346,  350. 

Carriers  of  passengers,  by  rail,  bound  to  use  best  precautions  and 
improvements  in  known  practical  use,  pp.  346,  360. 

Approved  in  Pennsylvania  Co.  v.  Roy,  102  U.  S.  466,  26  L.  14i 
holding  railroad  company  liable  for  injury  caused  by  falling  berth 
In  sleeper;  Madden  v.  Missouri  Pac.  Ry.  Co.,  50  Mo.  App.  676,  de- 
murrer to  evidence  overruled. 

Negligence. —  If  negligence  of  plaintifT  contributed  to  the  in- 
Jury,  so  that  injury  would  not  have  occurred  had  he  not  been 
negligent,  there  can  be  no  recovery,  pp.  347,  860. 


J 
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.pproved  fn  Donphert;  v.  Missouri  Fac.  R.  Co.,  9  Ho.  App.  4S6, 
lliiK  demurrer  to  plaintiff's  evidence   Improperly  auetained. 
uriers. —  Proor  of  Injury  to  passenger  standing  In  slowly-moT- 

sleeplng-rnr.  tbrougb  sudden  Jerk,  whlcb  threw  her  against 
t,  held  suiSclent  to  Jnstlfy  court  in  leaving  case  to  Jury,  p.  350. 
.pproved  In  Dougherty  t.  Missouri  Fac.  R.  Co.,  B  Mo.  App.  4S2, 
iewlDg  authorities,  where  injury  was  caused  by  starting  of 
se-car  before  passenger  was  seated;  Nelson  v.  Chesapeake  & 
R.  Co..  83  Ya.  ifiS,  mere  fact  that  plalntlS  was  standing  on 
,  did  not  show  contributory  negligence;  Lane  v.  Spokane,  etc., 

Co.,  —  WaBh.  — ,  57  Pac.  370,  whether  standing  In  aisle  was 
trlbutorj  negligeuee,  properly  left  to  Jury.  See  note  in  62  Am. 
•.  6S4. 

'rial, —  Request  to  charge  Jury  Is  properly  refused  where  It  In- 
res  determination  of  facts  by  court,  concerning  which  there 
■onBlct  ot  evidence,  p.  850. 

;ited  and  applied  in  Grand  Trunk  Hy.  Co.  v.  Ives,  144  U.  S.  417, 
L.  489,  12  S.  Ct.  >i83,  collecting  authorities,  and  holding  qneatlon 
negligence  properly  left  to  Jury;  Pyle  v.  Clark,  79  Fed.  747,  49 
S.  App.  l^&l.  an'I  Chicago,  etc.,  Ry.  Co.  t.  Chambers,  OS  Fed. 
,  32  U.  S.  App.  253,  citing  cases,  where  question  of  contributory 
Usence  ^'as  properly  left  to  Jury;  Northern  Faclflc  B.  Go.  t. 
LrlesH,  51  Fed.  57G,  T  U.  B.  App.  359,  Union  Fac.  Ry.  Co.  V.  Jarvi. 
Fed.  70,  10  U.  S.  App.  489.  and  Northern  Fac  R.  Co.  t.  Peter- 
,  55  Fed.  943,  12  U.  S.  App.  254,  rerlewiag  authorities,  afflrmlng 
J  court's  refusal  to  direct  verdict  for  defendant 
,imlted  m  Fj-le  \.  Clark,  79  Fed.  747,  49  U.  S.  App.  264,  collect- 

cases,  being  no  conflict.  Question  ot  contributory  n^llgence 
perly  determined  by  court. 

"rial. —  Where  evidence  submitted  by  plalntltf  is  sufitdent  to 
tify  court  In  leaving  case  to  Jury,  noo-sutt  is  properly  refused, 

J50. 

ntneesea. —  In  Federal  courts,  parttes  to  salt  are  admissible  to 
tify  for  themselves  and  compellabls  to  testify  for  the  others, 

eo. 

nted  In  l^wery  v.'  Kusworm,  66  Fed.  640,  compelling  plaintiff  to 
?nd,  with  certain  papers,  and  testify  at  defendant's  Instance. 

Wall.  3fil-3Sl,  22  L.  716,  WOODSON  v.  MUBDOCK. 
institutional  law. —  Every  clause  of  Constitution  must  have 
Aooable  interpretation,  p.  869. 

rmats.—  A  trustee  may  have  no  right  to  give  up  security  for 
im.  and  yet  be  at  full  Uberty  to  settle  and  adjust  or  sell  claim 
sir,  p.  3IL 
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Comrtitutional  law. —  Provision  of  State  Constitution  that  "  gen- 
eral assembly  shall  have  no  power,  for  any  purpose,  to  release  lien 
held  by  State  upon  any  railroad,"  construed  to  mean  that  while 
debt  remains,  legislature  may  not  let  go  security  for  it,  and  not 
to  forbid  sale  or  compromise  of  claim  for  less  than  total  indebted- 
ness, pp.  369,  370. 

Cited  in  Cleveland  City  Ry.  Co.  t.  Cleveland,  94  Fed.  408,  collect- 
ing cases,  statute  did  not  forbid  city  to  modify  contract  with  com- 
pany as  to  rates;  State  v.  Chappell,  74  Mo.  347,  construing  later 
constitutional  provision  further  restricting  power  of  legislature. 

Bailroada. —  Missouri  act  of  1868,  providing  for  sale  of  Pacific 
railroad  and  foreclosure  of  State's  lien  thereon,  not  repugnant  to 
provision  of  Missouri  Constitution  forbidding  legislature  to  re- 
lease State's  lien  on  any  railroad,  nor  with  railroad  ordinance 
adopted  with  Constitution;  compromise  or  sale  of  State's  claim 
against  said  road  and  release  of  lien,  under  said  act,  held  valid, 
pp.  371,  372,  878. 

Cited  in  Ketchum  v.  Pacific  R.  R.,  4  Dill.  86,  F.  C.  7,739,  de- 
claring lien  of  county  on  earnings  of  road,  under  provisions  of  said 
act 

Statutes. —  Act  having  many  details,  but  all  relating  to  one  gen- 
eral subject,  held  not  repugnant  to  constitutional  provision  requir- 
ing that  no  law  shall  relate  to  more  than  one  subject,  which  shall 
be  expressed  in  title,  p.  378. 

Cited  and  applied  in  State  v.  Illinois  Cent  R.  Co.,  83  Fed.  766, 
collecting  authorities,  upholding  statute  relative  to  disposal  of  cer- 
tain lands  on  Chicago  water  front;  Cantini  v.  Tillman,  54  Fed. 
975,  reviewing  authorities,  upholding  "  dispensary  act"  under  Con- 
stitution of  South  Carolina;  Block  v.  State,  66  Ala.  495,  and  Howell 
V.  State,  71  6a.  230,  51  Am.  Rep.  263,  reviewing  authorities,  statute 
prohibiting  sale  of  liquor  in  two  localities,  held  valid;  Carson  v. 
State,  69  Ala.  240,  citing  cases,  prohibition  statute  valid,  though 
more  liquors  mentioned  in  act  than  in  title;  Wilson  v.  Benton,  11 
Lea,  56,  particulars  of  assessment  and  collection  stated  in  act  for 
collection  of  revenue. 

Distinguished  in  Ballentyne  v.  Wickersham,  75  Ala.  536,  review- 
ing authorities,  act  containing  two  independent  subjects,  held  in- 
valid; County  Commrs.  v.  Aspen,  etc.,  Co.,  3  Colo.  App.  225,  32  Pac. 
718,  where  interpolation  of  new  section  was  not  permissible,  under 
title  of  amendatory  act 

States. —  Bill  against  governor  to  enjoin  sale  of  railroad  under 
lien,  in  favor  of  State,  already  released,  entertained  by  Circuit 
Court  and  injunction  granted,  p.  374. 

Approved  and  principle  relied  upon  in  Lynn  v.  Polk,  8  Lea,  259, 
reviewing  authorities,  suit  against  funding  board  not  forbidden  as 
against  State. 
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lAilroads.—  A  railroad  mortgage.  In  favor  of  State,  and  tixt^tnig 
virtue  of  Biatinc,  iocldentallj  recognlied  as  xalld,  p.  874. 
'ited  to  this  polDt  IQ  note  In  4  Am.  St  Rep.  702. 
lonstitutlonal  law.—  Fnodamental  principles  o(  goTernment, 
ml  in  ConstltutloQB,  must  necessarily  be  declared  in  terms  very 
Leral.  because  tlit^y  must  be  Tery  comprebenatve,  Miller,  J.,  dla- 
tlug.  p.  381. 

Lpproved  in  Opinion  of  the  Jnatlces,  66  N.  H.  6B5,  83  Atl.  lOBO, 
iewlng  numerous  anthoiitles,  holding  property  of  railroad  could 
l>e  taken  for  less  tban  Its  valne  without  owner's  consent 
Ilsf.'ellaneaus.—  St  Louis,  etc.,  Ry.  v.  Loftin,  80  Ark.  701,  not  in 

Wall.  381-3!>4,  22  L.  796,  MORGAN  t.  OAMPBBLL. 

landlord  and  tenant. —  At  common  law,  landlord  could  dlatrals 

'  goods  found  on  premises  at  time  of  taklnc,  but  bad  no  Hen 


:ited  lo  note  In  41  Am.  Dec.  311. 

Statutory  lien  Implies  security  upon  the  thing  before 


-rant  to  b 


s  levied;  levy  and  sale  are  only  means  of  e^ 


ited  In  RospnlxTg  v.  Sbaper.  51  Tes.  142,  where  statutory  Uen 

anJlord  attnclied  Independently  of  dlsireas  warrant 

andlord  and  tenant—  In  IlllDols.  landlord  lias  no  common-law 

on  goodH  of  tenant  for  rent  and  no  statutory  Uen,  except  as 
TO  wing  trops,  p.  3!>2. 

ited  In  First  Nat.  Bank  v.  Adam.  138  III.  499.  28  N.  B.  957. 
ewlng  caaes.  provision  of  lease  did  not  give  Uen  superior  to 
sequent  mortgage:  Kellogg  t.  Newspaper  Go.  T.  Peterson,  163  111. 

r.3  Am.  SI.  R<'p  303.  44  N.  E.  412,  sale  of  gooda,  held  vaUd,  aa 
InHt  Hubsequent  levy  of  distress  warrant  for  rent 
ankruptcy. —  Assignment   In   banferuptcy   relates   back   to   com- 
irtinti'ut  of  pmcecilin^,  and  vests  title  to  bankrupt's  estate.  In   - 
gnee.  tliougli  It  Is  then  attached  on  mesne  process  as  property 
laulirupt.  p.  393. 

t>proved  In  Cunningham  v.  Hall,  69  Me.  354.  collecting  cases, 
position  did  not  discbarge  attachment  lien  on  property  never 
feyed  to  asslgnt'e;  mrshlscr  t.  Tlnsley,  9  Mo.  App.  342,  holding 
imons  In  creilitor'a  suit  such  mesne  process, 
snkruptcy.—  Main  purpose  of  bankrupt  act  to  distribute  prop- 

of  bankrupt  f<iua!ly  among  creditors,  and  creditor,  who  bas 
securlt.y  which  lilnils  property,  at  time  proceedings  are  begun, 
revented  from  obtaining  It,  p.  393. 

pproved  in  Trow  v.  Lovett,  122  Mass.  673.  flUng  of  blU  to  apply 
>ertf  to  execution,  gave  no  sncb  Uen. 
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BMikmptcj. —  There  Is  no  good  reason  why  law  should  protect 
lien  of  landlord,  under  distress  warrant,  levied  after  petition  filed, 
and  repudiate  equally  meritorious  creditor  in  levy  of  attachment, 
p.  388. 

Approved  in  In  re  Robinson,  20  Fed.  Cas.  985,  where  urban  land- 
lord had  no  right  to  priority,  under  Texas  statute. 

Bankruptcy. —  Where,  after  filing  petition  in  bankruptcy,  and 
before  decree,  distress  warrant  for  rent  Is  levied  on  bankmpfs 
goods,  landlord  acquires  no  right  to  said  goods  as  against  a8aignee» 
pp.  893,  394. 

Cited  in  Sage  v.  Wynkoop,  21  Fed.  Cas.  149,  levy  of  attachment, 
relinquished  before  filing  of  petition,  created  no  Hen  against  as* 
signee. 

Distinguished  in  Wood  v.  McCardell,  etc.,  Co.,  49  N.  J.  Eq.  43S, 
24  Atl.  229,  under  local  statutes,  landlord  entitled  to  priority;  Cowan 
V.  Dunn,  1  Lea,  72,  lien  acquired  by  filing  bill  to  apply  property 
to  judgment,  not  dissolved. 

22  Wall.  395-406,  22  L.  801,  AMSINCK  v.  BEAN. 

I  Bankruptcy. —  Where  all  partners  become  bankrupt,  separate  es- 
tate of  one  may  not  claim  against  Joint  estate,  in  competition  with 
firm  creditors,  nor  shall  Joint  estate  claim  against  separate  In  com- 
petition with  separate  creditors,  p.  402. 

Cited  in  elaborate  note  in  43  Am.  St  Rep.  369. 

Bankruptcy. —  Solvent  partner  cannot  prove  separate  debt  against 
separate  estate  of  bankrupt  partner,  in  competition  with  Joint  cred- 
itors of  firm,  p.  402. 

Bankruptcy. —  Solvent  partner  cannot  prove  against  separate  es- 
tate of  bankrupt  partner,  in  competition  with  his  separate  credit- 
ors, until  all  joint  creditors  of  firm  are  paid  or  fully  indemnified, 
except  to  firm  purposes,  or  distinct  trade  is  prosecuted  by  one  or 
more  members  of  firm,  pp.  402,  403. 

Bankruptcy. —  After  bankruptcy  of  one  partner  Is  decreed,  solvent 
partners  retain  full  power  and  authority  over  firm  property,  as 
though  bankruptcy  of  partner  had  not  occurred,  p.  403. 

Cited  in  In  re  Jewett,  7  Blss.  334,  F.  C.  7,306,  same  parties,  as 
members  of  different  firms,  adjudicated  bankrupt  in  different  dis- 
tricts. 

Bankruptcy. —  Debts  due  by  bankrupt  partner,  to  firm,  entitled 
to  priority  over  debts  due  his  separate  creditors;  and  If  joint  funds 
are  insufficient  to  discharge  debt  to  firm,  solvent  partners  may 
prove  deficiency  against  separate  estate  of  bankrupt,  p.  403. 

Partnership. —  When  individual  partner  is  decreed  bankrupt  firm 
is  dissolved,  but  Joint  property  remains  in  hands  of  solvent  partner 


<^ 
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or  iMirtners,  in  trust,  to  be  applied  to  debts  of  partnership  and  to 
account  to  bankrupt  partner  or  his  assignee  for  surplus,  p.  403. 

Cited  and  applied  in  Jones  y.  Newsom,  7  Biss.  323,  F.  G.  7,484, 
assignee  of  partner  holding  such  trust  property,  held  to  account  to 
firm  creditors;  In  re  Jewett,  7  Biss.  334,  F.  G.  7,306,  same  parties,  as 
members  of  different  firms,  adjudicated  bankrupt  in  two  districts; 
Wilkins  y.  Dayis,  2  Low.  615,  F.  G.  17,664,  reyiewing  authorities, 
assignee  of  bankrupt  partner  recoyered  sums  withdrawn  from 
firm  by  solyent  partner;  Russell  y.  Gole,  167  Mass.  10,  57  Am.  St 
Rep.  435,  44  N.  B.  1058,  where  solyent  partner  recoyered  firm  prop- 
erty taken  under  attachment  in  action  against  bankrupt  partner; 
Daugherty  y.  Strauss,  1  Tex.  App.  Giy.  500,  discharge  released 
partner  from  indiyidual  and  firm  debts.  See  note  in  40  Am.  St 
Rep.  571. 

Bankruptcy. —  Assets  are  marshalled  between  firm  creditors  and 
separate  creditors  of  partners  only  when  there  are  partnership  as- 
sets and  separate  assets  of  partners,  and  proceedings  haye  been 
instituted  against  both,  as  proyided  in  thirty-sixth  section,  bank- 
rupt act,  p.  404. 

Bankruptcy. —  Adjudication,  obtained  by  one  partner  against 
another,  will  not  be  sustained  if  real  object  of  petitioner  is  to  dis- 
solye  firm,  and  adjudication  is  not  required  for  any  other  pur- 
pose, p.  404. 

Cited  in  In  re  Hamlin,  8  Biss.  128,  F.  G.  5,004,  petition  filed  by 
one  partner,  solely  to  harass  another  partner,  dismissed.  See  note 
in  60  Am.  St.  Rep.  412. 

Bankruptcy. —  Assignee  of  estate  of  indiyidual  partner,  has  no 
auch  title  as  will  enable  him  to  call  third  parties  to  account  for 
partnership  property;  e.  g.,  to  recoyer  money  paid  to  firm  creditor,  in 
fraud  of  other  creditors  and  of  bankrupt  act;  if  such  recovery  may 
be  had  at  all,  it  must  be  by  partnership  or  assignees  of  Joint  es- 
tate, pp.  404-405. 

Approved  and  applied  in  In  re  Jewett,  7  Biss.  334,  F.  C.  7,306, 
same  parties,  as  members  of  different  firms,  adjudicated  bankrupt 
in  two  districts;  Grompton  v.  Gonkling,  9  Ben.  228,  F.  G.  3,407, 
Corey  v.  Perry,  67  Me.  144,  24  Am.  Rep.  18,  and  Poillon  v.  Law- 
rence, 77  N.  Y.  218,  discharge  of  individual  partner  did  not  release 
him  from  liability  on  firm  debt;  Lindsey  v.  Gorkery,  29  Gratt.  654, 
where  firm  creditors  proceeded  against  firm  property,  though  part- 
ners were  individually  in  bankruptcy;  generally  in  Harmanson  y. 
Bain,  1  Hughes,  201,  F.  G.  6,072. 

22  Wall.  406-424,  22  L.  879,  UNITED  STATES  v.  FARRAGUT. 

Admiralty. —  Parties  to  suit  in  Admiralty  Court,  whether  sitting 
MM  prize  or  instance  court,  may  submit  case  to  arbitration,  under 
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mle  of  court;  the  award  will  be  construed,  and  Its  effect  det«^ 
mined  by  same  general  principles  which  would  goyem  it  in  court  of 
common  law  or  equity,  p.  419. 

Arbitration  and  award. —  Though  provision  In  agreement  of  sub- 
mission is  that  award  shall  be  final  on  questions  of  law  and  fact,  it 
does  not  conclude  all  questions  of  law,  p.  420. 

Arbitration  and  award. —  Award  is  conclusiye  of  facts  found;  a» 
to  propositions  of  law  announced,  it  is  subject  to  correction  in 
lower  court  or  on  appeal;  as  to  proposition  of  mixed  law  and  fact, 
where  error  of  law  cannot  be  distinctly  shown,  it  is  final,  p.  420. 

Admiralty. —  Award,  in  arbitration  of  admiralty  case,  Is  liable 
to  be  set  aside  by  court  for  such  reasons  as  are  sufficient  in  other 
courts,  p.  420. 

War. — Where  owners  of  recaptured  vessels  resided  on  that  side 
of  line  of  bayonets  which  adhered  to  Union,  the  vessels  were  not 
liable  to  condemnation  as  prize;  but  if  citizens,  and  domiciled  in 
States  in  insurrection,  such  vessels  were  subject  to  condemnation 
as  prize,  p.  423. 

War. —  Where  captured  vessels,  subject  to  condemnation  as  prizes, 
were  returned  to  owners,  an  award  of  their  value,  plus  salvage,  to 
captors,  is  erroneous,  p.  424. 

No  citations. 

22  WalL  424-444,  22  L.  774.  FOX  v.  SEAL 

Liens. —  Joint  resolution  of  Pennsylvania  legislature,  January  21, 
1843,  for  protection  of  claims  of  contractors  and  others,  for  work 
done  on  railroads,  etc.,  gave  unpaid  contractor  lien  of  indefinite 
duration,  on  property  of  railroad,  having  priority  over  every  right 
by  or  under  mortgage  made  after  debt  to  contractor  was  Incurredr 
pp.  487,  438. 

Cited  and  applied  in  New  Castle  N.  By.  Co.  v.  Simpson,  26  Fed. 
135,  where  such  claim  was  preferred  to  that  of  company's  counsel 
in  litigation  with  contractor;  Shamokin,  etc.,  R.  Co.  v.  Malone,  85- 
Fa.  St  35,  contractor's  claim  given  preference  over  right  of  pur> 
chaser  without  notice,  under  subsequent  mortgage;  Pittsburgh,  etc.^ 
Ry.  Co.  V.  Marshall,  85  Pa.  St  191,  priority  over  mortgage,  unre- 
corded at  time  certificates  of  indebtedness  issued  to  contractor. 
See  note  in  54  Am.  St.  Rep.  424. 

Limited  In  Title  &  Trust  Co.  v.  Railway  Co.,  189  Pa.  St  368.  69 
Am.  St.  Rep.  817,  42  Ati.  141,  such  subsequent  mortgage  held  valid 
Junior  lien  between  parties.  Distinguished  in  Reed's  Appeal,  122 
Pa.  St.  577,  16  Atl.  101,  contractor  had  no  preference  over  bonds  is- 
sued under  trust  deed,  recorded  prior  to  work. 


r  Nntes  on  U.  S.  Beports.  22  WalL  444-461 

rudgments.—  Tcrre-tetuuits,  against  whom  lav  of  PennarlTanlft 
(uircs  tliat  scire  fHclns,  to  revive  Judgment,  be  sued  out,  In  order 
preserve  Its  lien,  are  those  who  have  wlsln  of  the  land,  are 
ners,  or  rlalm  ownership  by  title  derived  from  defendant  In 
lament:  mortgagee  Is  not  such  terre-tenant.  There  can  be  no 
ih  terre-tenant,  who  la  not  purchaser,  medlatel;  or  Immediately, 
>iii  debtor,  while  laad  was  bonnd  by  Judgment,  p.  441. 
Cited  In  notes  In  10  Am.  Dec  694,  68  Am.  Dec.  443,  and  94  Am. 
■C.  223. 

ludgment  creatca  no  lien  npon  personalty,  p.  442. 
Hortgages. —  ^'horp  property  of  railroad  la  sold  under  mortgage, 
n  of  wliicb  Is  junior  to  tbat  of  contractor,  onder  PennsylTania 
(olutloQ  of  1S43.  latter  Uen  is  undlaturbed,  and  contractor  may 
Ik  to  proceeds  of  s.ile  for  payment,  p.  443, 

Wall.  444-464,  22  I,.  747,  BAILWAT  CO.  v.  McSHANE. 
Taxation. —  Lands  which  have  constitated  part  of  public  domain 
ty  be  taxed  by  States,  before  isenance  of  patent,  but  only  when 
;ht  to  patent  Is  complete  and  equitable  Utle  Is  fully  vested  in 
rty,  without  anjtliinR  more  to  be  paid  or  any  act  to  be  done 
ing  to  foundation  of  Ills  right,  p.  461. 

Approved  and  applied  In  Wlrth  v.  Branson,  98  U.  8.  121,  26  L. 
,  holding  pateut  to  another,  void,  as  against  such  equitable  owner; 
Isronnin  Cent.  R.  Co.  v.  Price  County,  133  U.  8.  507.  33  L.  683, 
S.  Ct.  345.  reverslns  3.  C.  64  Wis.  [»4,  26  N,  W.  99,  where  lands 
held  were  eubject  to  State  tax,  and  unapproved  Indemnity  selec- 
ins  were  Aempt:  Slilver  v.  United  States,  159  U.  S.  499.  40  L. 
3.  16  S.  Ct.  57.  puniKhing  homestead  settler  for  committing  waste; 
assman  v.  Durheini.  166  U.  S.  147,  41  L.  665,  17  8.  Ct.  254,  and 
ver  V.  Friedham,  43  Ark.  206,  tax  sale  of  land,  before  required 
ymenls  made,  held  Invalid;  Pitta  v.  Clay,  27  Fed.  636.  and  Dnr- 
m  V.  Husstnan,  8S  Towa,  35,  66  N.  W.  14,  citing  cases,  tax  sale, 
llle  right  to  patent  was  In  dispute,  held  void;  Hershberger  v. 
ewett  55  Fed.  18lt,  unpatented  claim,  under  Oregon  donation  act, 
t  mbject  to  admlntstraHon;  Nichols  v.  Council,  Bl  Ark.  33,  14 
n.  St.  Rep.  22.  0  s  W.  306,  statute  of  limitations  did  not  run 
alnst  soldier's  honiistead,  before  right  to  patent  was  complete; 
ilf.  etc..  Ry.  Co.  v.  Clark,  —  Ind.  Ter.  — ,  51  8.  W.  963.  home- 
Mder.  having  ohtaiued  receipt  from  land  office,  maintained  tres- 
aa  for  injury  to  land;  Commtssloners  v.  Young,  18  Kan.  443, 
rongtul  tax  sale  of  unimtented  lands,  held  due  to  mistake  of  fact; 
ahn  V.  Barr,  52  Kan.  277,  34  Pac.  882,  land  not  taxable,  after  can- 
Uation  of  certificate  of  entry  for  forgery  In  assignment  of  war- 
nt;  County  of  Cass  v.  Morrison,  28  Minn.  260,  9  N.  W.  763.  rall- 
ad  lands  taxable,  though  statute  snbseqaeut  to  grant  Imposed 
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costs  of  survey;  County  of  Polk  y.  Hunter,  42  Minn.  313,  44  N.  W. 
201,  pre-emption  taxable  from  issue  of  receiyer's  final  receipt;  White 
y.  Burlington,  etc.,  B.  Co.,  5  Neb.  396,  railroad  lands  not  taxable 
before  certificate  of  completion  was  issued;  Duncan  y.  Newcomer, 
9  S.  Dak.  879,  69  N.  W.  681,  homestead  entry  not  taxable  before 
final  proofs  were  made;  Abney  y.  State,  20  Tex.  Oiy.  App.  105, 47  8. 
W.  1045,  land  taken  under  Confederate  certificates,  not  taxable  be- 
fore selection  by  commissioner;  Myers  y.  Aikins,  8  Ohio  C.  C.  233, 
exemption  of  lands  of  charitable  corporation  continues  until  sale 
is  complete  by  full  payment  of  purchase  money.  8ee  note  in  83 
Am.  St.  Bep.  402. 

Taxation. —  Where  payment  of  costs  of  survey  is  made  condition 
precedent  to  right  to  receive  title.  State  cannot  tax  public  lands 
granted  to  railroad,  on  which  costs  of  survey  have  not  been  paid, 
though  railroad  has  mortgaged  such  lands,  with  approval  of  Con- 
gress, pp.  462,  464. 

Cited  and  applied  in  Colorado  Co.  v.  Commissioners,  95  U.  S.  265. 
24  L.  496,  to  tax  on  Mexican  grant;  Northern  Pacific  R.  Co.  v. 
Traill  County,  116  U.  8.  606,  607,  608,  29  L.  479,  6  8.  Ct  202,  203, 
enjoining  collection  of  State  tax  on  such  lands;  Van  Brocklin  v. 
Tennessee,  117  U.  8.  169,  29  L.  861,  -6  S.  Ct  680,  reviewing  author- 
ities, land  sold  to  United  States  for  taxes,  held  exempt;  Graff  v. 
Ackerman,  88  Neb.  723,  67  N.  W.  613,  collecting  cases,  settler's  land 
not  taxable,  where  payments  yet  remained  to  be  made;  State  v. 
Central  Pacific  R.  Co.,  21  Nev.  98,  99,  26  Pac.  443,  holding  onsur- 
veyed  railroad  lands  not  taxable;  Wisconsin  Cent  R.  Co.  v.  Taylor 
County,  52  Wis.  61,  66,  8  N.  W.  833,  835,  reviewing  authorities,  hold- 
ing public  lands,  held  in  trust  by  State,  exempt.  Approved,  without 
application.  In  Railroad  Co.  y.  Commissioners,  98  U.  8.  645,  25  L. 
198. 

Distinguished  in  Hunnewell  v.  Cass  County,  22  Wall.  475,  22  I/. 
764,  costs  and  time  of  assessment  being  uncertain,  court  refused 
to  enjoin  levy;  Central  Pacific  R.  Co.  v.  Nevada,  162  U.  8.  520,  40 
L.  1059,  16  8.  Ct  886  (affirming  8.  C,  21  Nev.  253,  30  Pac.  686), 
Northern  Pacific  Ry.  v.  Myers,  172  U.  S.  598,  19  8.  Ct  279,  and 
State  v.  Central  Pac.  R.  Co.,  20  Nev.  378,  22  Pac.  238,  all  holding 
suCh  lands  subject  to  State  tax,  since  act  of  July  10,  1886;  Malsh 
y.  Arizona,  164  U.  8.  608,  41  L.  670,  17  8.  Ct  197,  interest  of  one 
holding  perfect  Mexican  grant  held  taxable;  Northern  Pacific  R. 
Co.  V.  Cannon,  46  Fed.  226,  holding  company  took  legal  title  to 
lands  before  patent  issued;  Board  v.  Central  Colo.  Imp.  Co.,  2  Colo. 
636,  confirmed  Mexican  grant  held  taxable;  County  of  Cass  y.  Mor- 
rison, 28  Minn.  261,  9  N.  W.  763,  railroad  lands  taxable  before  costs 
paid,  where  they  were  imposed  by  statute  subsequent  to  errant; 
White  V.  Burlington,  etc.,  R.  Co.,  6  Neb.  396,  lands  exempt,  after 
payment  of  costs,  where  other  conditions  were  unperformed;  dis- 


)  Notes  on  U.  S.  Reports.  22  WalL  461-4T9 

iting  opinion  in  Bolton  v.  Las  Camai,  etc.,  Co.,  10  Wasb.  257.  38 
c.  I'm;,  mainrlt;  boldlng  legal  title  to  bomestead  did  not  vest 
til  patent  Issued. 

laxation. —  Contingent  right  of  pre-emption,  In  public  lands 
inted  to  PafiDc  rallwa;.  conferred  no  exemption  from  taxation, 
icther  land  was  patented  or  not;  Railway  t.  Prescott,  16  WalL 
3,  21  L.  3TS,  overrnlcd  on  tbis  point,  p.  462. 

Approved  Id  Board  r.  Central  Colo.  Imp.  Co.,  2  Colo.  635,  taoldlng 
nflrmcd  Mexican  grant  subject  to  tax;  generally  In  Nortbem 
elflc  Ry.  V.  Myers,  172  V.  8.  B98,  19  S.  Ct.  279.  Mobile,  etc.,  R. 
.  V.  Moseley,  -jJ  Miss.  135,  and  Wisconsin  Cent  R,  Co.  ».  Taylor 
UQty.  52  Wis.  55,  8  N.  W.  835. 

Public  lands.—  Payment  of  costs  of  survey  of  land  granted  to 
L-iBc  railroad,  was  condition  precedent  to  company's  rlgbt  to  re- 
ve  title  from  goTemment,  p.  462. 

:3ited  and  principle  applied  in  New  Orleans  Pac.  Ry.  Co.  v.  United 
ites.  124  U.  S.  131.  31  L.  386,  8  B.  Ct.  421.  reviewing  authoritieB,  to 
ne  effect  tbougb  COBta  were  incurred  before  grant  was  made: 
ik-'ny  v.  Clark,  148  U.  S.  358.  37  L.  479,  13  S.  Ct.  621,  afflrmlng 
C.  1  Wash.  557,  20  Pac.  587,  citing  cases,  holding  Otle  of  grantee 
Northern  Pacific  Railroad  Company,  Imperfect. 
Limited  In  ^'asblogtos,  etc..  Co.  t.  Northern  Pac.  R.  Co.,  2 
iho.  519.  21  I'ac.  660.  and  Tarpey  v.  Salt  Co.,  5  Utah.  409,  17  Pac. 
1,  both  boldlns;  a  grant  to  railroad  held  to  be  in  preeaentl,  vesting 
iltahle  Interest;  Central  Branch  v.  Wilcox,  14  Kan.  268,  company 
)  assignable  interest,  and  held  aubsequently-acqulred  patent  In 
3t  for  assignee. 

raxatlon. —  When  grant  of  public  lands  has  been  perfected  by 
ue  of  patent.  State's  right  to  tax  is  complete,  p.  463. 
:;ited  in  Central  Pacific  B.  Co.  v.  Nevada,  162  U.  S.  519,  40  L. 
>9,  16  S.  Ct.  Sfii;.  to  same  effect;  Wisconsin  Cent.  R.  Co.  v.  Taylot 
uDty,  52  Wis.  I>5,  8  N.  W.  835,  reviewing  numerous  authorities, 
ding  State  might  exempt  sucb  lands  for  terms  of  years. 
iliscelianeouH. —  Cited  generally  In  dlesenting  opinion  In  Barden 
Northern  Pac.  B.  Co..  154  U.  S.  348,  88  L.  1009,  14  S.  CL  1046, 
1  Northern  Pac.  R,  Co.  v.  Walker,  47  Fed.  6^ 


Wall.  464-^79,  22  L.  752,  HUNNEWELL  v.  CASS  COUNTY. 
Dax&tion. —  N^'liraska  statute  seems  tn  fix  March  Ist  as  criterion 
determine  who  shall  pay  personal  property  tax,  and  what  county 
ill  receive  for  it,  p.  477, 

ated  In  County  Commra.  v.  Wilson,  15  Colo.  95,  24  Pac.  565.  col- 
tlng  autborltlcs,  property  brooght  Into  State  after  date  fixed 
:  taxable  for  that  jeu. 
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Taxation. —  Where,  at  time  bill  to  enjoin  levy  of  State  tax  on 
railroad  lands  was  filed.  United  States  had  no  interest  in  said  lands 
which  would  forbid  the  tax,  and  it  was  not  clear  that  snch  interest 
existed  at  time  assessment  was  made,  court  refused  injunction, 
p.  478. 

22  Wall.  479-491,  22  L.  789,  TAYLOR  v.  THOMAS. 

War. —  Act  of  Mississippi  legislature  of  December  19,  1861,  au- 
thorizing issue  of  "  cotton  notes,"  was  an  act  passed  in  aid  of  the 
Rebellion  and  void,  and  such  notes  are  not  receivable  for  taxes, 
p.  486. 

War. —  Act  passed  in  aid  of  Rebellion  Is  void,  though  passed  by 
legislature  elected  before  secession,  and  otherwise  innocent  of  any 
treasonable  act,  pp.  488,  489. 

States. —  Legislature  of  Mississippi,  after  that  State  became  mem- 
ber of  Insurrectionary  Confederacy,  ceased  to  represent  the  State 
as  constitutional  member  of  Federal  Union,  p.  489. 

Approved  in  Pennywit  v.  Foote,  27  Ohio  St.  622,  22  Am.  Rep.  354, 
reviewing  authorities,  judgment  of  court  in  rebel  State  not  within 
full-falth-and-credit  clause  of  Ck>nstitution. 

War. —  Acts  necessary  to  peace  and  good  order  among  citizens 
are  valid,  when  proceeding  from  an  actual,  though  unlawful  govern- 
ment, p.  489. 

Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  col- 
lecting authorities,  and  holding  treasury  warrants,  issued  as  war 
measure,  void. 

War. —  Judicial  and  legislative  acts  of  Confederate  States,  hos 
tile  in  their  purpose  or  mode  of  enforcement  to  authority  of  na- 
tional government,  or  which  impaired  rights  of  citizens  under  the 
Constitution,  are  void,  p.  491. 

Approved  and  applied  in  Isaacs  v.  Richmond,  90  Va.  31,  39,  17 
S.  E.  761,  763,  currency  notes  issued  by  Richmond  held  void. 

22  WaU.  492-496,  22  L.  736,   UNITED  STATES  V.   SAUNDERS. 

Statute  should  be  construed  according  to  its  intent  and  meaning 
as  evidenced  by  state  of  law  previous  to  Its  enactment,  as  well  as 
its  language,  pp.  494-496. 

Cited  in  School  Directors  v.  School  Directors,  81  Wis.  433,  con- 
struing word  "  credits "  in  act  concerning  erection  of  counties; 
State  V.  Shove,  96  Wis.  9,  65  Am.  St.  Rep.  20,  70  N.  W.  314,  37 
L.  R.  A.  146,  citing  cases,  where  certificate  of  deposit  payable  in 
future,  was  issued  for  money  banked,  such  money  was  "on 
deposit*' 
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Jnlted  3tat«.— Act  of  July  28,  186G,  proTldlng  for  addition  of 
per  cent,  to  stilnrlcs  of  certain  government  employees,  did 
:  include  superintendent  of  public  garden  of  a«rlcn1turai  depart- 

nt,  p.  4{'C, 

Wall.  490-513,  22  L.  85a  PITATS  ADMR.  v.  UNITED  STATES. 
Evidence.— Parol  evidence  of  what  passed  between  pardea  be- 
c  contract  was  put  In  wrttiog,  or  while  It  wfta  In  preparation, 
not,  in  general,  admlaalble  to  vary  terms  of  written  contract, 
506. 

Evidence.—  Su^BPC!ut■ntly  to  rednclng  contract  to  writing,  and 
rore  breach,  parties  may,  by  new  contract,  waive  same,  aonnl 
or  vary  it  In  any  way.  which  new  contract  may,  In  proper  case, 

proved  partly  by  orl^-iaal  written  agreement  and  partly  by  snb- 
juent  verbal  terma,  p.  506. 
DItod  In  extensive  notes  In  87  Am.  Dec  153,  161,  and  6S  Am. 

Rep.  6(52. 

isntracta.—  A  benefit  to  defendant,  and  loss  to  plaintiff,  dl- 
:tly  reKultlog  from  dcrendanfs  promise.  Is  snfSdent  consldera' 
n  moving  from  plaintiff  to  enable  him  to  maintain  action  on  the 
jmise,  pp.  507,  508. 

Evidence.— Where  army  contractor  fnmisbed  ratloDB  for  some 
le,  mider  written  agreewent,  when,  government  being  unable  to 
Ty  out  Its  part  of  contract,  said  written  contract  was  abandoned, 
a  pursuant  to  oral  agreement  with  secretary  of  war,  he  continued 
furnish  ratloDs  at  a  different  rate,  parol  evidence  was  admissible 
prove  the  new  contract,  p.  607, 

Jnited  States.— Couinilssloners  appointed  by  Congress  to  audit 
a  adjust  claims  agaliis^t  government  do  not  possess  Judicial  power 
bind  parties;  but  If  claimants  appear  and  accept  terms  awarded 

final  settlement  without  protest,  they  preclude  themselves  from 
:tber  claim  and  lltigntion,  p.  009. 

[Inited  States.— Where  commisBlODers  are  forbidden  by  law  to 
ow  claimant  more  than  specified  amount.  It  would  be  anreason- 
le  to  suppose  Congress  meant  that  he  should  relinquish  large 
lance  fonnd  to  be  due  him,  p.  BIO. 
Miscellaneons.—  Mlsclted  In  State  t.  Wbltworth,  8  Lea,  623. 


Wall.  5ia-62T,  22  L.  758,  ROBINSON  t.  BLLIOTT. 

Chattel  mortgage  which  simply  allows  mortgagor  to  retain  pos- 

Mion  and  use  of  property  until  breach  of  ctmdition  la,  when  duly 

N)rded,  prima  fade  valid  In  Indiana,  p.  521. 

Cited  and  principle  applied  In  Jnvell  v.  Knight,  123  U.  8.  4S4.  31 

193,  8  8.  CL  195,  collecting  cases,  question  of  fraud  In  sale  to 
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bona  fide  creditor  one  of  fact;  Waterman  v.  MacKenzie,  138  U.  S. 
260,  34  L.  927,  11  S.  Ct.  337,  citing  cases,  holding  mortgage  of  i>atent 
by  recorded  assignment,  yalld;  Frankhouser  y.  EUett,  22  Kan.  147, 
81  Am.  Rep.  177,  collecting  anthorities,  holding  stipulation  for  re- 
tention of  possession  not  even  prima  facie  fraudulent;  Relchert  v. 
Simons,  6  Dak.  242,  42  N.  W.  658,  fact  that  chattel  mortgagor  re- 
mained in  possession,  not  fraudulent. 

Chattel  mortgage  containing  provisions  which  vitiate  whole  in- 
strument, is  not  rendered  even  prima  facie  good  against  creditors 
by  recording  it,  p.  521. 

Cited  in  Means  v.  Dowd,  128  U.  8.  284,  287,  32  L.  435,  436.  9 
8.  Gt  68,  70,  assignment,  with  beneficial  interest  reserved  to  in- 
solvent debtor,  held  void;  Lutz  v.  Kinney,  —  Nev.  — ,  49  Pac  455, 
and  Peiser  v.  Peticolas,  50  Tex.  646,  32  Am.  Rep.  623,  mortgage  void, 
where  mortgagor  retained  possession  with  unrestricted  power  of 
disposition. 

Chattel  mortgagea. —  Whether  chattel  mortgage  is  on  its  face 
void  as  against  creditors  is  question  for  court;  provision  of  statute 
that  fraudulent  intent  shall  be  deemed  question  of  fact  applies  to- 
cases  of  actual  fraud,  p.  522. 

Followed  in  Sparks  v.  Mack,  31  Ark.  671,  conveyance  with  reser^ 
vation  to  insolvent  debtor  held  void  as  to  creditors;  Leopold  v.  Sil- 
verman, 7  Mont  276,  16  Pac.  582,  Greeley  v.  Wlnsor,  1  S.  Dak.  622, 
48  N.  W.  215,  and  Wineburgh  v.  Schser,  2  Wash.  Ter.  334,  335,  5 
Pac.  300,  301,  holding  mortgages  void  as  matter  of  law. 

Chattel  mortgage  in  Indiana,  by  which  mortgagor  is  permitted 
to  retain  possession  of  goods,  and  to  sell  same  for  express  pur- 
pose of  applying  proceeds  on  mortgage  debt,  would  seem  to  be 
valid,  p.  624. 

Cited  and  principle  applied  in  Etheridge  v.  Sperry,  139  U.  S.  272, 
274,  35  L.  174,  175.  11  S.  Ct  567,  568,  and  Meyer,  etc.,  Co.  v.  Shenk- 
berg  Co.,  —  S.  Dak.  — ,  80  N.  W.  128,  reviewing  authorities,  holding 
mortgage  valid,  where  net  proceeds  were  so  applied;  Overman  v. 
Quick,  8  Biss.  136,  137,  F.  C.  10,624,  a  case  such  as  stated  in  rule;. 
Maish  V.  Bird,  22  Fed.  579,  and  Murray  v.  McNealy,  86  Ala.  236. 
11  Am.  St.  Rep.  34,  5  So.  566,  reviewing  authorities,  Bannon  v.  • 
Bowler,  34  Minn.  418,  26  N.  W.  238,  Red  River  Nat  Bank  v.  North 
Star,  etc.,  Co.,  8  N.  Dak.  442,  79  N.  W.  885,  and  Langert  v.  Brown, 
3  Wash.  Ter.  107,  13  Pac.  704,  mortgage  sustained  where  proceeds 
of  sales  were  so  applied;  Lepin  v.  Coon,  54  Neb.  666,  74  N.  W.  1080,. 
power  of  sale  did  not  per  se  render  mortgage  invalid;  Wilson  v. 
Sullivan,  58  N.  H.  264.  mortgage  valid,  where  proceeds  of  sales  were 
so  applied,  though  power  of  sale  did  not  so  provide;  Brackett  v. 
Harvey,  91  N.  Y.  221,  where  mortgagor  was  to  sell  and  account 
for  proceeds  to  mortgagee. 
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»ttel  mortgage  of  slock  of  goods,  authorizing  reteatloil  of 
SBlon  nn<i  nalo  of  simie  (or  sole  benefit  of  mortgagor  (e.  g..  to 
alsh  stock  with  now  goods  to  whicli  Hen  shall  attach),  on  Its 
shows  that  i[s  Iffinl  cfTect  ia  to  hloder  and  delay  creditors;  the 
mputps  to  It  a  fratidulent  purpose,  regardless  of  parties'  mo- 
and  equity  will  not  enforce  It  against  creditors,  pp.  S23. 
520. 
ed  and  relied  upon  In  following  cases:  Means  t.  Dowd,  128 

2S4,  287,  32  L.  4;!.',  ■138,  a  S.  Ct.  68,  70,  and  Sparks  v.  Mack. 
rk.  870.  <ni,  rpvlcwlng  authorities,  assignment,  with  beneficial 
f«t  reserved  to  Insolvent  debtor,  held  Told;  Crooks  t.  Stuart, 

Crary,  17,  18.  7  Fed.  803,  8M,  setting  aside  mortgage,  where 
fagar  continued  bURlness  on  his  own  account,  wltb  mortgage«^s 
It;  Simon  v.  Openhfimer,  20  Fed.  6M,  Rumsey  v.  Town,  20  Fed. 
and  .Tewett  v.  Lundbsck,  6  S.  Dab.  124,  08  N.  W.  25,  mortgage 

as  to  perRODs  dt^allng  with  mortgagor,  after  Its  execution,  and 
:e  recording;  In  re  Bloom,  3  Fed.  Cas.  726,  and  Lyon  v.  Conncll 
'8  Sav.  Bank,  29  Fed.  573,  075,  576,  078,  reviewing  nnmerons 
orltles.  WiiBon  v.  Volght,  9  Colo.  617.  618,  13  Pac,  728-.  72fl, 
LQ  V,  Logan.  22  Fin.  566,  567,  1  Am.  St.  Rep.  215,  216,  Lewlston 

Bank  V.  Martin,  2  Idaho,  705.  706,  23  Fac.  921,  922.  Mobley  T. 
i,  61  Ind.  20.  Harman  v.  Hoeklns,  58  Miss.  148,  Leopold  v.  Sll- 
lan,  7  Mont.  2Tr..  276,  277,  278,  16  Pac.  582,  083,  Rocbelesn  v. 
e,  11  Mont.  461,  4ia.  463,  466,  28  Pac.  875,  876,  877,  Lnti  V. 
ley,  —  Nev.  — .  W  I'sc.  405.  and  Greeley  v.  Wlnsor,  1  S.  Dak. 

48  N.  W.  215.  all  following  rule  upon  similar  slate  of  facta: 
B  Foster,  fl  Fed.  r.'is.  525,  sncb  mortgage  a  fraudulent  conyey- 
.  under  bankrupt  act:  Wells  t.  Langbeln,  20  Fed.  181,  185,  re- 
lag  cases,  possession,  taken  under  such  mortgage,  void  against 
equent  attachment;  Benedict-Hall  Co.  T.  Renfro  Bros.,  75  Ala. 

125.  127,  51  Am.  Rep.  420,  430,  432.  reviewing  numerous  au- 
Itles.  morli^age  voiil  against  creditors,  where  such  power  was 
saarily  implied;  McDennott  V.  Ebom,  90  Ala.  200,  7  So.  752, 

Eckman  t.  Munnfrl.vn,  32  Fla.  374,  13  So.  924,  reviewing  au- 
Itles;  Stein  v.  Munch,  24  Minn.  394,  Splegelberg  v.  Hersch,  3 
Sex.  283.  284  (20.^,  205),  4  Pac.  706,  Bank  t.  Cooke,  3  Okl.  547, 

S51,  41  Pac.  633,  (34,  and  OrtOD  v.  Orton,  7  Or.  483,  33  Am. 

720.  cases  In  whli;li  mortgagor  In  possession  continued  sales 

Sis  own  benefit  under  verbal  agreement;  Dougherty  ▼.  Bogy,  — 

Ter.  — ,  53  S.  W.  r>49,  where  mortg^e  operated  to  delay  cred- 
I,  actual  purpose  ivas  immaterial;  McCarthy  T.  Miller,  41  Mo. 
.  2D5,  though  valid  oQ  face,  court  of  equily  declared  mortgage 
dulent  upon  evidence;  Leopold  v,  SIlTerman,  7  Mont  270,  276, 

278,  Iti  Pac.  582,  583,  mortgage  void,  though  mortgagor  was  to 
>unt  tor  aalea;  Peiser  t.  Petlcolas,  BO  Tei.  648,  647,  32  Am,  Bep. 

825,  and  Wlneburgh  v.  8cbKr,  2  Wash.  T«r.  334,  336,  6  Pac 


22  WaU.  6ia-527  Notes  on  U.  S.  Reports.  544 

8(K),  301,  mortgage  Told,  where  sales  were  continued  on  bebalf  of 
mortgagor  by  tacit  consent;  McKibbon  v.  Brigbam,  18  Utah,  83,  84, 
55  Pac.  67,  mortgage  invalid,  though  net  proceeds  were  to  be  ap- 
pUed  on  debt;  Byrd  v.  Forbes,  3  Wash.  Ter.  328,  13  Pac.  717.  where 
sales  were  to  be  "  for  sole  use  and  benefit  of  mortgagee; "  Blakes- 
lee  V.  Rossman,  43  Wis.  124,  where  one-half  proceeds  were  left  to 
mortgagor's  disposition;  First  Nat  Bank  v.  Knowles,  67  Wis.  387. 
28  N.  W.  230,  trust  deed  of  personalty  fraudulent;  dissenting  opin- 
ion in  Frankhouser  y.  Ellett,  22  Kan.  152,  majority  sustaining  mort- 
gage authorizing  sale  with  net  proceeds  to  apply  on  debt.  Cited 
also  in  notes  in  d9  Am.  Dec.  550,  31  Am.  Rep.  180,  and  15  Am. 
St.  Rep.  914,  915. 

Distinguished  in  People's  Say.  Bank  y.  Bates,  120  U.  S.  561.  30 
L.  756,  7  S.  Ct  681,  holding  terms  of  mortgage  contemplated  no 
such  result;  Etheridge  y.  Sperry,  139  U.  S.  272,  273,  275,  35  L.  174, 
175,  11  S.  Gt  567,  568,  mortgage  valid  where  net  proceeds  of  sales 
were  paid  to  mortgagee;  Huntley  y.  Kingman,  152  U.  S.  533,  535, 
38  L.  543,  14  S.  Ct  691,  reviewing  authorities,  assignment  for  ben- 
efit of  certain  of  creditors,  reserving  surplus,  valid;  Argall  v.  Sey- 
mour, 4  McCrary,  56,  57,  58,  48  Fed.  548,  549,  550,  mortgage  not  void 
because  mortgagee  did  not  at  once  take  possession;  Miller  y.  Jones, 
17  Fed.  Cas.  323,  324,  where  mortgage  contemplated  no  such  re- 
sult, retention  and  sale  of  goods  did  not  make  it  fraudulent;  Morse 
V.  Riblet,  22  Fed.  502,  and  Hills  v.  Stockwell,  23  Fed.  436,  under 
ruling  of  State  court  fraud  in  such  case  held  question  of  fact;  Maish 
v.  Bird,  22  Fed.  577,  578,  579,  580,  mortgage  sustained  where  pro- 
ceeds of  sales  were  to  be  applied  on  the  debt;  First  Nat  Bank  y. 
Lindenstruth,  79  Md.  139,  47  Am.  St  Rep.  368,  28  Atl.  808,  mere 
retention  of  possession  did  not  render  mortgage  fraudulent;  Eph- 
raim  v.  KeUeher,  4  Wash.  250,  251,  252,  253,  256,  29  Pac.  987,  988, 
989,  18  L.  R.  A.  618,  620,  621,  622,  624,  625,  and  n.,  reviewing  cases, 
and  sustaining  mortgage  where  part  of  proceeds  were  to  be  applied 
on  debt  and  part  to  replenishing  stock.    Criticised  in  Lister  v. 
Simpson,  38  N.  J.  Eq.  441,  reviewing  cases,  mortgage,  with  power 
to  sell  in  usual  course,  not  per  se  void.    Criticised  in  note  in  15 
Am.  St  Rep.  915. 

Bankruptcy. —  A  mortgage,  void  as  to  other  creditors,  held  void 
as  to  assignee  of  bankrupt  mortgagor,  p.  526. 

Cited  in  In  re  Gurney,  7  Biss.  416,  F.  C.  5,873,  where  assignee 
avoided  unrecorded  bill  of  sale;  Lane  v.  Innes,  43  Minn.  142,  45 
N.  W.  6,  where  assignee  maintained  action  to  set  aside  fraudulent 
conveyance. 

Bankruptcy. —  If  holder  of  chattel  mortgage,  on  its  face  void 
as  to  creditors,  seizes  the  goods  within  forbidden  time,  transaction 
is  in  violation  of  preference  clause  of  bankrupt  act,  p.  527. 
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Cited  In  Stein  y.  Munch,  24  Minn.  394,  and  Blakeslee  y.  Bossman, 
43  Wis.  127,  taking  possession  under  fraudulent  mortgage  did  not 
remoYe  taint. 
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Public  lands. —  When  public  lands  are  granted  to  State  in  aid 
of  construction  of  railroads,  subject  to  reyert  upon  company's  fall* 
ure  to  perform  certain  conditions,  and  such  lands  haye  been  trans- 
ferred to  the  company  by  the  State,  default  may  be  asserted  by 
United  States  only,  p.  671. 

Approyed  in  Grlnnell  y.  Railroad  Co.,  103  U.  S.  744,  28  L.  458, 
affirming  S.  G.,  51  Iowa,  485,  1  N.  W.  720,  homestead  settler  could 
not  object  that  grant  had  been  forfeited  by  change  in  line  of 
raiboad. 

Taxation. —  State  cannot  tax  public  lands  while  title  is  in  United 
States,  nor  while  holding  them  as  trustee  for  United  States,  p.  572. 

Approyed  and  applied  in  Van  Brocklin  y.  Tennessee,  117  U.  S. 
16S,  108,  29  L.  851,  6  S.  Ct  679,  680,  reylewing  authorities,  land 
sold  to  United  States  for  tax  imposed  by  Congress,  exempt;  Huss- 
man  y.  Durham,  166  U.  S.  147,  41  L.  665,  17  S.  Ct  254,  citing  cases, 
tax  sale  of  land,  while  title  was  In  United  States,  Inyalid;  Sioux  City, 
etc.,  R.  Co.  y.  County  of  Osceola,  43  Iowa,  321,  assessments,  leyied 
while  State  held  lands  in  trust,  were  yoid;  Jackson  y.  La  Moure 
County,  1  N.  Dak.  238,  46  N.  W.  449,  indemnity  selections  not  tax- 
able before  approyal  by  secretary  of  interior;  Tyler  y.  Cass  County, 
1  N.  Dak.  382,  48  N.  W.  233,  railroad  lands  not  taxable  while  costs 
of  saryey  remained  unpaid. 

Distinguished  in  Wisconsin  Cent  R.  Co.  y.  Taylor  County,  62  Wis. 
62,  8  N.  W.  834,  lands  granted  to  State,  to  aid  construction  of 
railroad,  taxable  when  patented. 

Hortgagefl. —  Where  mortgage  contains  warranty,  legal  title,  as 
fast  as  acquired  by  mortgagor,  Inures  to  moitgagee,  p.  573. 

ICortgages.— If  mortgage  does  not  contain  warranty,  and  land, 
and  not  title  of  mortgagor,  was  conyeyed,  mortgagor  is  barred  by 
estoppel  from  setting  up  after-acquired  title,  and  the  estoppel  runs 
with  the  land,  p.  573. 

Approyed  in  note  in  49  Am.  Dec.  231. 

Taxation. —  Where  Congress  has  granted  lands  to  State  to  aid 
In  construction  of  railroads,  and  State  in  execution  of  trust  has 
transferred  her  entire  title  to  company,  whose  title  has  been  com- 
pleted, such  lands  may  be  taxed  by  State,  p.  572. 

Cited  and  applied  in  West  Wisconsin  Ry.  Co.  y.  Superyisors,  98 
XJ.  8.  505,  597,  23  L.  814,  816,  to  same  effect;  St  Louis,  etc.,  Rys. 
▼.  Loftln,  30  Ark.  714,  exemption  of  capital  stock  did  not  exempt 
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such  lands  from  taxation;  Sionx  City,  etc.,  S.  Co.  v.  County  of  Os- 
ceola, 43  Iowa,  321,  lands  similarly  held  taxable  from  time  com- 
pany's right  was  complete;  State  v.  Railroad  Co.,  89  Mich.  491,  51 
N.  W.  105,  where  State  was  estopped  to  deny  company's  right  to 
lands  involyed  in  principal  case;  Mobile,  etc.,  R.  Co.  v.  Moseley,  52 
Miss.  134»  135,  charter  exemption  did  not  cover  lands  such  as  men- 
tioned in  rule;  Wisconsin,  etc.,  R.  Co.  v.  Taylor  County,  52  Wis. 
54,  55,  8  N.  W.  834,  835,  reviewing  authorities,  such  lands  taxable 
as  soon  as  patented;  Wisconsin,  etc.,  R.  Co.  v.  Price  County,  64 
Wis.  591,  594,  595,  26  N.  W.  97,  99,  100,  reviewing  authorities,  such 
lands  taxable  while  patent  was  withheld  because  of  erroneous  con- 
struction of  law. 

Tajcation.— Imposition  of  taxes  can  in  no  just  sense  be  said 
to  be  a  diminution  of  value  of  lands,  p.  573. 

Approved  in  Mobile,  etc.,  R.  Co.  t.  Moseley,  52  Miss.  135,  charter 
exemption  did  not  cover  real  estate  not  necessary,  and  used  in 
actual  business  of  road. 

Taxation. —  Liability  to  taxation  is  an  incident  to  all  real  estate, 
exemption  Is  the  exception,  p.  573. 

Approved  in  Mobile,  etc.,  R.  Co.  v.  Moseley,  52  Miss.  135,  exemp- 
tion did  not  cover  land  not  necessary,  and  used  in  actual  business 
of  company;  Courtney  v.  Missoula  County,  21  Mont  592,  55  Pac. 
359,  State  lands  sold,  but  not  fully  paid  for,  held  taxable;  Tyler  v. 
Cass  County,  1  N.  Dak.  383,  48  N.  W.  234,  assessor  not  liable  for 
tax  sale  of  railroad  lands  not  taxable. 

Taxation. —  Statute  imposing  specific  tax  on  *'  cost  of  railroad 
and  its  equipments  and  appurtenances,"  in  lieu  of  all  other  taxes, 
has  no  relation  to  lands  owned  by  the  company,  not  used  nor  neces- 
sary in  operating  the  road,  though  such  lands  have  been  mort- 
gaged to  secure  construction  bonds,  p.  574. 

Cited  and  applied  in  New  Orleans,  etc.,  Ry.  v.  Parker,  143  U.  S. 
56,  36  L.  70,  12  S.  Ct.  368,  reviewing  authorities,  "  appurtenances,'" 
in  mortgage,  did  not  cover  subsequent  grant  of  lands  by  Congress; 
Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  665,  40  L.  844.  16  S.  Ct. 
710,  reviewing  authorities,  where  charter  authorized  consolidation 
generally,  and  subsequent  act  limited  it  to  non-parallel  lines;  Ford 
V.  Delta,  etc.,  Co.,  164  U.  S.  667,  41  L.  592,  17  S.  Ct  232,  reviewing 
authorities,  exemption  of  capital  stock,  property  and  effects  did 
not  cover  such  lands;  Brodie  v.  Fitzgerald,  57  Ark.  449,  22  S.  W. 
30,  exemption  of  property  used  for  charity  did  not  cover  property 
rented  for  its  benefit;  Mobile  &  Ohio  R.  Co.  ▼.  Moseley,  52  Miss.  134» 
135,  charter  exemption  held  not  to  cover  lands  granted  by  Congress 
to  aid  construction. 

Taxation. —  Statute  exempting  certain  property  of  railroad  com* 
pany  from  taxation  for  period  of  years,  the  company  not  belnj^ 
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■a  to  do  nnd  lining  nothing  In  return,  Ih  mere  node  pact, 
may  be  kept,  clianged,  or  recalled  at  pleaanre,  p.  574. 
■oved  and  rellfd  upon  In  West  Wlaconsln  Ry.  Co.  y.  Super- 
93  U.  S.  5»5,  W7.  23  L.  814,  815,  and  Manistee,  etc.,  Co.  v. 
Rsloners.  118  Mich.  351,  7«  N,  W.  634.  cases  atmllar  on  the 
Railway  Co.  v.  I^ftin,  98  U.  8.  565,  25  L.  224.  similar  Btat- 
eld  repealnbie;  Grand  Lodge  t.  New  OrleanB,  166  U.  S.  149. 
153.  17  8.  Ct.  5:^5.  reviewing  caaea.  statute  exempting  Masonic 
p^alnble,  though  expenses  were  locurred  on  faJth  of  It:  State 
ine  Central,  66  Me.  501,  reviewing  authorities,  corporation 
1  by  consolidation  did  not  take  benefit  ol  exemption  favor 
consolidating  company ;  Appeal  Tax  Court  v.  Grand  Lodge, 
.  429,  reriewlng  cases,  statute  exempting  Masonic  temple 
object  to  modification;  Holly  Springs,  etc,  Co.  v.  Marshall 
r,  R2  Miss.  2U1.  24  Am.  Rep.  674,  holding  Btate  might  change 
r  tax  fixed  previously  to  company's  Incorporation;  State  T. 
.  au  N.  J.  L.  60,  11  Atl.  148,  and  State  Board  v.  Paterson, 
.  Co.,  50  N.  J.  L.  451.  14  AtL  613.  both  boldli«t  an  exemption 
rter  did  not  amount  to  contract;  Railroad  v.  Alebrook.  110 
162,  14  S.  E.  658.  exemption  oC  "  main  line  "  did  not  extend 
inch  roads  nciguired;  Pennsylvania  R.  Co.  t.  Bowers,  121 
.  193,  16  Atl.  s:iN,  2  L.  R.  A.  623,  Statute  Umltlag  company's 
:y  for  torts,  held  repealable. 

Ingulebed  In  Asylum  t.  New  Orleans,  105  U.  S.  36S,  26  L. 
tiemiition  contained  In  charter  held  binding;  County  Commrs. 
V  Mexico,  etc..  Ry.  Oo.,  8  N.  Mei.  137  (99),  2  Pac.  381,  exemp- 
cld  not  repealable  where  railroad  was  buUt  In  reliance  upon 
atute:  Worth  v.  Wilmington,  etc.  R.  Co.,  89  N.  O.  209,  45 
U'p.  6S6.  tax  on  gross  receipts  held  to  violate  contract  of  ex- 

ation. —  TaxlDg  power  may  be  restrained  by  contract  In  spe- 
iisee  for  the  public  good,  where  such  contracts  are  not  for- 
1,  p.  575. 

iroved.  but  contract  held  not  to  exist,  In  State  Board  v.  Pater- 
tc.  B.  Co.,  50  N.  J.  L.  450,  14  Atl.  612. 

Atlon. —  Taxing  power  Is  vital  to  functions  of  government, 
very  renRonable  doubt  should  be  resolved  against  existence 
itract  In  restraint  of  It.  p.  B75. 

^d  and  prlncliile  applied  In  West  Wisconsin  Ry.  Co.  v.  Super- 
,  93  U.  8.  5!i7.  2.1  L.  815.  gratuitous  exemption  might  be  re- 
before  expiration  of  Its  period;  Fertilizing  Co.  v.  Hyde  Park, 
S.  G66.  24  L.  lom.  citing  cases,  silence  of  charter  as  to  lla- 
for  nuisaDoe  did  not  exempt;  Bank  of  Commerce  v.  Tennea- 
61  U.  S.  146,  40  L.  649,  16  S.  CI.  460,  collecting  cases,  where 
plioQ  of  capital  stock  did  not  exempt  surplus;  Wells  v.  Mafor, 
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107  6a,  3,  82  S.  E.  670,  refusing  to  Imply  exemption  from  fallnre 
to  exercise  right  to  tax;  Appeal  Tax  Court  v.  Baltimore  Academy, 
50  Md.  447,  where,  pursuant  to  reservation  of  right  to  amend,  lai- 
munity  from  taxation  was  removed;  Esser  ▼.  Spauldlng,  17  Nev. 
301,  30  Pac.  897,  certificates  of  indebtedness  not  contracts  to  pay 
out  of  first  money  in  fund;  Dow  v.  Railroad,  67  N.  H.  48,  36  AtL 
534,  reviewing,  at  length,  authorities  on  surrender  of  legislature's 
right  of  repeal;  State  Board  v.  Paterson,  etc.,  B.  Co.,  50  N.  J.  L. 
449,  14  AtL  612,  citing  cases,  holding  exemption  in  charter  subject 
to  right  of  repeal  reserved;  Lee  v.  Sturges,  46  Ohio  St  159.  hold- 
ing shares  of  stock  in  foreign  corporation  taxable;  Pennsylvania 
B.  Co.  V.  Miller,  132  U.  S.  84,  33  L.  272,  10  S.  Ct  37,  reprinted,  129 
Pa.  St  200,  silence  of  charter  did  not  exempt  company  from  in- 
jury incident  to  enlargement  of  its  works;  State  v.  Anderson,  90 
Wis.  562,  63  N.  W.  748,  refusing  to  imply  exemption  from  legisla- 
ture's silence  as  to  details  of  assessment;  Yates  v.  Milwaukee,  92 
Wis.  358,  66  N.  W.  250,  exemption  from  "  taxation  '*  did  not  exempt 
from  special  taxes,  under  local  statute. 

The  following  cases  approve  the  rule,  but  hold  that  there  was 
a  valid  contract  to  exempt:  Farrington  v.  Tennessee,  95  U.  S.  686. 
24  L.  560,  collecting  cases,  charter  provision  for  tax  on  each  share 
of  stock,  held  exclusive;  People  v.  Hall,  8  Colo.  495,  9  Pac.  39,  hold- 
ing county  warrants  receivable  for  taxes;  State  v.  Whltworth,  8 
Lea,  607,  land  held  exempt  in  hands  of  purchaser.  Approved  In 
dissenting  opinion  in  People  v.  Soldiers'  Home,  95  111.  561,  majority 
holding  property  permanentiy  exempt  under  charter. 

TazatioiL. —  Where  contract  in  restraint  of  taxing  power  exists 
it  is  to  be  rigidly  scrutinized,  and  never  i>ermitted  to  extend,  either 
in  scope  or  duration,  beyond  what  terms  of  concession  clearly  re- 
quire, p.  575. 

Approved  and  principle  applied  in  Newton  v.  Commissioners,  100 
U.  S.  561,  25  L.  712,  reviewing  authorities,  statutes  establishing 
county  seat  at  certain  place  held  no  contract;  Vicksburg,  etc.,  B. 
Co.  V.  Dennis,  116  U.  S.  668,  29  L.  771,  6  S.  Ct  627,  affirming  S.  C, 
34  La.  Ann.  956,  exemption  of  property  for  certain  time  from  com- 
pletion of  road  did  not  exempt  it  during  construction;  St  Louis, 
etc.,  Bys.  v.  Loftin,  30  Ark.  711,  exemption  of  capital  stock  did 
not  exempt  lands  granted  in  aid  of  construction;  Memphis,  etc.,  B. 
Co.  V.  Berry,  41  Ark.  446,  exemption  did  not  pass  to  purchaser  at 
foreclosure  sale;  Commissioners  v.  Colorado  Seminary,  12  Colo.  500. 
21  Pac  491,  exemption  of  property  used  exclusively  for  seminary 
purposes  covered  only  buildings,  campus,  etc.;  Northwestern  Uni- 
versity V.  People,  80  III.  335,  22  Am.  Bep.  189,  reviewing  author- 
ities, legislature  had  no  power  to  exempt  property  of  university 
held  for  profit  merely;  State  v.  Maine  Central,  66  Me.  497,  exemp- 
tion did  not  pass  to  new  corporation,  formed  by  consolidation  with 
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ipany,  not  eienipt;  Boody  V.  Watson.  63  N.  H.  321,  anttiority 
leiupt  for  tin  years  dtd  not  permit  exemption  for  second  period; 
tendng  opinion  In  People  t.  Soldlera'  Home,  96  III.  504,  majority 
ling  property  periimnentl;  exempt  under  cbarter;  State  v.  Board 
issesHors.  35  La.  Ann.  661,  majority  holding  Btate  and  mnnlcipal 
da  not  taxable. 

axatlon. —  Ctiniract  In  reetralat  of  taxing  poirer  Is  In  deroga- 
I  of  public  rigliT.  narrows  a  tmst  created  for  benefit  of  all,  and 

0  be  strictly  construed,  pp.  574,  676. 

pproved  In  \'kksburg,  etc.,  R.  Co.  v.  Dennis,  116  H.  S.  668,  20 
"1,  6  S.  CL  6L'7,  exemption  of  property  from  taxation  for  ten 
rs  "after  completion"  did  not  exempt  before;  Pennsylvania  R. 
T.  Miller,  132  U.  S.  84,  33  L.  272,  10  S.  Ct.  37,  reprinted  In  120 
SL  2CM),  collecting  autborltles,  holding  company  not  exempted 
n  llnbnity  for  taking  or  Injuring  property;  Brodle  t.  Fitzgerald, 
Ark.  448.  22  S.  ^A'.  30.  exemption  of  property  used  for  charity 
not  cover  property  rented  for  Its  benefit;  White  t.  Fanners, 
,  Canal  Co..  22  Colo.  201.  43  Pac.  1031.  31  L.  R.  A.  831,  a  contract 
trary  to  subsequent  police  regnlatloD  held  void. 

Sail.  576-5W,  22  L.  730,  ROSS  ▼.  JONBS. 

Imitation  of  actions. —  Civil  war  prohibited  commercial  Inter- 
rse,  suspendinE  right  of  rebel  citlBens  to  sue  in  Federal  courts 
contracts  mn<le  iluring  peate;  hence  statute  of  limitations  did 

run  a^nilnRt  actirm  on  note  between  Arkansas  citizens  lietween 
e  1,  1661  and  April  2,  1866,  pp.  686-587. 

ited  and  followed  In  WilUamson  v.  McCrary,  33  Ark.  472.  holding 
Dte  of  non-claim  suspended  during  war;  Hammond  t.  Johnston. 
Mo.  221,  6  S.  W.  01,  computing  period  of  anspenslon  In  eject- 
it  by  citizen  of  Tennessee,  from  April  10,  1861,  to  April  2,  1866; 
;ers  v.  Wentworth,  58  N.  H.  318,  holding  statute  of  limltatlona 
peniied  by  Iiankruptcy  proceedings;  Haymond  v.  Camden,  22  W. 

180.  200,  201,  holding  decree  enforcing  vendor's  lien  by  attach- 
It  and  publication  during  war  against  rebet  in  favor  of  North- 
er, void:  applied  In  ScotIII  v.  Shaw,  4  Cliff.  667,  F.  C.  12.552, 
ling  claim  against  assignee  In  bankruptcy  barred  by  limitation. 
!d  In  note  In  10  Am.  Dec.  633,  and  elaborate  note,  13  Am.  Dec. 

pistlnguished  fn  Ahnert  r.  Zann,  40  Wis.  620,  holding  capture  of 

•f  Orlenns  by  Federal  troops  removed  disability  to  Bue. 

ills  and  notes.^  Indoraer  whose  liability  Is  fixed  Is  not  a  snrety, 

1  he  cannot  require  holder  to  pursue  maker;  hia  contract  Is  Inde- 
dent,  he  Is  not  primarily  liable,  and  he  cannot  be  Joined  with 
lier,  pp.  589-503. 

.pproved  In  First  Nat.  Bank  v.  Wood,  71  N.  T-  411,  27  Am.  Rep. 
holding  accommodation  Indorser  liable  where  holder  held  aecu- 
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rity  which  he  refused  to  enforce;  Van  Winkle,  etc.,  Co.  v.  Cltteeiw* 
Bank,  89  Tex.  152,  33  S.  W.  864,  holding  bank  not  bound  to  pursue 
acceptor  In  order  to  hold  indorser's  funds;  Willis  v.  Willis,  42  W. 
Va.  524,  26  S.  E.  515,  holding  Indorser  not  liable  for  contribution  to 
prior  Indorser  paying  note;  Maddox  v.  Duncan,  143  Mo.  619,  621, 
65  Am.  St.  Rep.  680,  682,  45  S.  W.  689,  690,  41  L.  R.  A.  583,  5»i, 
holding  statute  of  limitations  not  suspended  as  to  Indorser  by  part 
payments  by  maker;  German  Bank  v.  De  Shon,  41  Ark.  339,  allow- 
ing indorser  to  set  up  usury.  Cited  In  note  in  13  Am.  Dec.  461, 
33  Am.  Dec.  614,  in  elaborate  note  in  32  Am.  St.  Rep.  728.  Cited, 
arguendo,  in  Williams  t.  Rivercourt,  31  Ark.  295. 

Distinguished  in  McCrady  y.  Jones,  44  S.  C.  411,  22  S.  E.  416. 
holding  statute  of  limitations  did  not  run  against  Indorser's  right  to 
sue  prior  indorser  until  payment  by  former. 

Bills  and  notes. —  Arkansas  statute  discharging  sureties  on  note 
on  holder's  failure  to  sue  maker  within  thirty  days  after  written  re- 
quest by  surety,  does  not  include  Indorsers,  pp.  590-592. 

Followed  in  Rice  v.  Dorrian,  57  Ark.  544,  22  S.  W.  214,  holding 
indorser  not  within  act  authorizing  surety  to  obtain  Indenmity  from 
principal  before  liability  due. 

Distinguished  in  McCrady  v.  Jones,  44  8.  C.  411,  22  8.  B.  416, 
holding  statute  of  limitations  did  not  run  against  indorser  until 
after  payment  by  him;  Shields  v.  Reynolds,  9  W.  Va.  488,  holding 
under  local  statute  indorser  exonerated  by  holder's  granting  stay 
after  notice  to  proceed. 

Statutes  in  derogation  of  common  law  should  be  strictly  con- 
strued, especially  where  changing  rule  of  commercial  law,  p.  591. 

Bills  and  notes. —  Circulation  of  negotiable  notes  should  not  be 
embarrassed  by  judicial  decisions,  or  subjected  by  construction  to 
operation  of  local  statutes;  there  should  be  uniformity  throughout 
the  world  on  matters  of  mercantile  law,  pp.  593-594. 

22  Wall.  594-604,  22  L.  724,  RAH/ROAD  CO.  Y.  ANDROSCOGGIN 
MILLS. 

Oarriem. —  Bill  of  lading  reciting  receipt  of  cotton  at  Columbus, 
and  Boston  as  place  of  delivery,  is  contract  of  carriage  over  entire 
route,  though  executed  only  by  connecting  carrier,  p.  601. 

Cited  and  followed  in  Railroad  Co.  r.  Pratt,  22  Wall.  130,  22  L. 
830,  sustaining  power  of  common  carrier  to  contract  beyond  its 
own  lines;  Wyman  y.  Chicago,  etc.,  R.  R.,  4  Mo.  App.  40,  sustaining 
declaration  against  connecting  lines  on  through  shipment,  without 
alleging  partnership;  International,  etc.,  Ry.  v.  Anderson,  8  Tex. 
Civ.  App.  12,  21  S.  W.  692,  holding  connecting  carrier  liable  for 
damages  after  animals  left  its  road.  See  note  in  72  Am.  Dec.  232, 
242. 
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Distinguished  In  McConneU  t.  Norfolk,  etc.,  R.  E.,  86  Va-  255,  9 

E.  lOOS,  holding  carrier  not  liable,  under  contract  to  carry  to  Its 
rminus,  after  delivery  to  connecting  carrier. 

Carriers.—  Bill  of  lading  constituting  through  contract,  construed 
id  htid  to  exempt  carrier  from  liability  for  Iom  by  fire  on  con- 
ctlng  line  before  delivery  to  contracting  carrier,  pp.  602^-601. 
Cited  approvingly  In  H.  ft  T.,  etc.,  R.  R.  t.  Park,  1  Tex.  Qt.  App. 
3.  holding  carrier  exempted  by  stlpalation  from  liability  for  loss 
j-ond  Its  road;  McConnell  v.  Norfolk,  etc.,  R.  R.,  88  Va.  255,  9 

E.  lOoS,  holding  carrier  under  contract  to  carry  to  its  tefmlnus 
Ft  liable  after  detivery  to  connecting  carrier.  See  note  in  T2  Am. 
ec.  242. 

Distinguished  in  Liverpool  Steam  Co.  v.  Pbeniz  Ina.  Co.,  129  U.  B. 
3,  32  L,  800,  9  S.  Ct.  480,  holding  connecting  steamship  line  not 
titled  to  benefit  of  clause  allowing  railroad  Insurance  In  event 

liability:  Milne  v.  EWuglasa,  4  McCrary.  371.  13  Fed.  39,  holding 
nnectlng  roads  jointly  liable  on  through  shipment,  despite  stipnla- 
in  limiting  Uahillty  to  company  having  custody;  Adams  Sxpren 
).  V.  Harrla.  120  Ind.  T«.  16  Am.  St.  Rep.  316,  21  N.  E.  841,  7  I* 

A.  210,  and  note,  holding  connecting  carrier  not  entitled  to  beo^ 
s  of  stipulation  In  favor  of  Initial  carrier;  In  diaaeDtlng  opinion 

Transportation  Co.  T.  Bloch,  86  Tenn.  424,  6  S.  W.  892.  6  Am.  St 
^p.  864,  and  note,  majority  denying  right  of  transportation  com- 
ny  to  exempt  Itself  from  liability  for  loss  by  fault  of  connectlns 
rrierB. 

Wall.  e04-fUl,  22  L.  840,  BAILK7  v.  RAILROAD  CO. 

Internal  reTenne.—  Consolidated  railroad  company  asBuming  obU- 
itlons  of  old  companies,  held  liable  for  Internal  revenue  tax  a»- 
seed  to  old  companies  on  dividend  scrip  Issued  by  them,  pp. 
0-631. 

Internal  revenue. —  Bcrlp  dividends  are  taxable  under  Internal 
venue  tax.  and  the  corporation  may,  except  where  stockholder  Is 
Lempt  be  re()ulred  to  pay  the  tax,  and  be  rendered  liable  to  m 
^nalty  on  default,  pp.  631-632. 

Internal  revenuB,—  Certificates  payable  out  of  future  earnings,  or 
avertible  into  stock,  representing  earnings  Invested  in  permanent 
iprovements,  transferable  on  corporate  books,  but  giving  no  vote, 
e  scrip  dividends  within  Internal  Revenue  Act  of  1864,  pp.  632-638. 
Cited  In  note  In  27  Am.  Dec.  63,  on  voting  power  of  stock  dlvi- 

Dlsdngnlsbed  In  GIbbcMiB  v.  Mahtm,  136  IT.  S.  560,  561,  34  L.  527, 
!8, 10  S.  Ct  ltyr£t.  holding  stock  dividend  by  corporation  authorized 
I  Increase  capital  stock,  having  accumulated  earnings  Invested  in 
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permanent  improyements,  increase  of  capital;  Gordon  t.  B.  F.,  etc, 
B.  B.  Co.,  78  Va.  519,  liolding  dividend  obligation  payable  semi- 
annually did  not  depriye  guaranteed  stockholders  from  sharing  in 
cash  dividends  on  common  stock;  explained  in  Bailey  t.  Bailroad 
Co.,  106  U.  S.  112,  27  L.  82,  1  S.  Ct  65.  holding  judgment  in  prin- 
cipal case  did  not  establish  condusiYeness  of  certificates  as  to 
taxable  amount 

Internal  rerenne. —  In  assumpsit  for  recovery  of  taxes,  irregu- 
larities in  assessment  may  be  disregarded  if  ex  sequo  et  bono  col- 
lector is  not  bound  to  refund  the  tax,  pp.  638-639. 

Applied  in  Matter  of  Yetterlein,  13  Blatchf .  45,  F.  C.  16,  920,  hold- 
ing claim  for  value  of  goods  forfeited  under  revenue  laws^  provable 
debt  in  bankruptcy. 

Distinguished  in  United  States  v.  Myers,  8  Hughes,  245,  F.  a 
15,846,  permitting  taxpayer  In  suit  for  distillery  taxes  to  prove  in- 
correctness of  assessment 

Taxation.— Taxes  paid  under  protest  cannot  be  recovered  when 
taxpayer  failed  to  make  statutory  return,  and  assessor  obtained  his 
Information  in  way  different  than  authorized  by  statute,  taxpayer 
having  had  proper  notice  and  hearing,  pp.  639-640. 

Approved  in  German  Savings  Bank  v.  Archbold,  15  Blatchf.  401, 
F.  0.  5,364,  suslainlng  penalty  on  failure  to  make  return;  Parmley 
v.  Pacific  B.  Co.,  3  Dill.  36,  F.  C.  10,768,  holding  provision  for 
assessment  on  report  of  president,  merely  directory;  Oommisrion- 
ers,  etc.  v.  Buckner,  48  Fed.  541,  refusing  interest  <m  claim  for 
Illegal  taxes. 

Taxation.— Appeal  from  assessment  cures  irregularity  In  notice 
of  assessment,  p.  640. 

Taxation.— Tax  assessed  against  companies  after  consolidation 
is  payable  by  new  company,  and  distraint  of  latter^s  property  to  pay 
tax  is  not  illegal,  p.  640. 

MiBcellaneous.— Cited  in  Bailey  t.  Bailroad  Co.,  106  U.  8.  111. 
27  L.  82, 1  S.  Ct  64,  reviewing  Utigation. 

22  Wall,  641-648,  22  L.  772,  UNITED  STATES  v.  O'GBADT. 

Courts.— An  appeal  to  Supreme  Court  lies  from  judgment  of 
Court  of  Claims  against  United  States  on  claims  under  abandoned 
property  act;  in  absence  of  such  appeal  or  new  trial  Judgment  is 
conclusive,  pp.  646-647. 

Approved  in  United  States  v.  Jones,  119  U.  S.  479,  30  L.  441,  7 
S.  Ct  284,  taking  Jurisdiction  over  appeal  from  Court  of  C^ims. 

Distinguished  in  In  re  Sanborn,  148  U.  S.  225,  37  L.  480,  13  &  Ct 
579,  denying  Jurisdiction  over  appeal  from  report  of  Court  of 
Claims  to  department  of  interior,  on  claim  referred  to  it  for  flndtngs. 
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Courta After  judgment  by  Court  ot  Claims  for  proce«d3  of 

i>tton  under  abao^oaed  property  act,  secretary  of  treasnry  bad 
10  power  to  retain  Bum  tor  cotton  taxes  before  paying  claim,  it 
faould  bare  been  pleaded  as  set-off  or  coanterclalm,  pp.  647,  646. 

Cited  wltb  approval  In  United  States  r.  Waters,  133  U.  S.  213,  33 
-1.  595,  10  S.  Ct  250,  boldtns  attorney-general  could  not  rednce 
oiiDsel  fees  of  district  attorney,  allowed  by  court;  Buchanan  t. 
inoxTllle,  etc.,  E.  Co.,  71  Fed.  331,  37  U.  B.  App.  499,  boldlns  State 
stopped  by  'lecislon  of  8tat«  Cbancery  Court  from  levying  taxes 
n  complainant. 


XXin  WALLACE. 


23  WaU.  1-10,  23  L.  146,  THE  GLABITA  AND  THB  GliARA. 

ColliBion.—  Steam  tng  In  charge  of  Its  own  master  and  crew,  at^ 
tempting  to  transport  burning  ferry-boat,  and  the  tug's  owners,  are 
exclusively  liable  for  damages  to  third  yessel  by  the  ferry-boat, 
pp.  11,  12. 

Cited  and  principle  applied  in  The  John  G.  Stevens,  170  U.  S.  122, 
42  L.  073, 18  S.  Ct  548»  sustaining  maritime  lien  on  tug  for  damages 
to  tow  from  collision  with  third  vessel;  The  Shubert  v.  The  Brown, 
45  Fed.  502,  reviewing  cases,  sustaining  Joint  responsibility  of  tow 
and  tug  under  command  of  tow's  pilot;  The  Doris  Eckhoff,  50  Fed. 
136,  138,  1  T7.  S.  App.  129,  reviewing  cases,  holding  tows  not  charge- 
able with  result  of  faulty  navigation  of  their  tugs,  whose  orders 
they  obeyed. 

Distinguished  as  to  facts  in  The  Chickasaw,  41  Fed.  632,  reversing 
S.  C,  38  Fed.  361,  holding  drifting  coal-flat  wad  not  under  ship^s 
charge. 

Oollision.—  When  it  does  not  appear  that  both  parties  endeavored 
by  all  means  in  their  power,  with  due  care  and  prop^  display  of 
nautical  skill,  to  prevent  collision,  it  is  not  inevitable  acddent, 
p.  13. 

Cited  and  applied  in  The  Nacoochee,  22  Fed.  857,  holding  steamer 
in  fault  for  collision  with  sailing  ship  in  fog;  Seabrook  v.  Baft  of 
Cross-Ties,  40  Fed.  600,  holding  collision  not  inevitable  where  i^lot 
of  moving  raft  misread  lights  on  stationary  vessel;  The  Michigan, 
52  Fed.  507,  where  colliding  vessel,  claiming  inevitable  accident,  had 
sent  out  lines  too  late.    See  also  45  Am.  Dec.  52,  and  note. 

Collision  with  anchored  vessel  displaying  proper  signals^  throws 
burden  of  proof  on  moving  vessel,  pp.  13,  14. 

Cited  and  foUowed  in  The  Oregon,  158  T7.  S.  193,  39  h,  947,  15  S. 
Ct  807,  where  presumption  of  fault  was  against  moving  vessel; 
Hall  V.  LitUe,  2  Flipp.  161,  F.  C.  5,939,  coUecting  cases,  holding 
moving  steam-tug  prima  facie  in  fault  for  colliding  with  moored 
raft;  The  Helen,  5  Hughes,  123,  1  Fed.  923,  throwing  burden  of 
proof  on  moving  vessel  to  exculpate  herself,  though  other's  anchor- 
age improper;  Seabrook  v.  Baft  of  Cross-Ties,  40  Fed.  600,  holding 
moving  raft  in  default  for  collision  with  anchored  dredge  carrying 
proper  lights;  The  Michigan,  52  Fed.  505,  where  collided  yessel 
moored  according  to  direction  of  canal  superintendent  Cited  in 
La  Bourgogne,  86  Fed.  479,  57  U.  S.  App.  714,  holding.  In  daise 
fog  steamer  should  anchor  as  soon  as  practicable. 

554 
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DIstlngulsbed  In  Tlie  Isaac  Bell.  9  Fed.  845,  holding  morlng  vessel 
inlUtss  for  collision  with  anchored  Tessd  wlthoDt  UghL 

Collision. —  A'essel  iinchored  In  Improper  place  mnst  take  conse- 
uenceB,  but  other  rttisels  must  neverthelesB  avotd  her  if  practicable 
□d  consistent  with  safety;  vessel  here  in  question  held  in  proper 
lace,  p.  14. 

Cited  and  principle  applied  in  The  Helen,  B  Hngbes,  123,  1  Fed. 
23,  ttirowlng  burden  oQ  moving  vesBel,  though  other's  anchorage 
nproper;  La  Bourgogne,  86  Fed.  477,  57  U.  8.  App.  711,  holding 
dlUdlDg  vepsel  not  freed  Irom  blame  by  showing  collided  veBsel 
ncbored  In  Irajiroiier  place. 

Dlstlogutsbed  Id  The  Chauncey  M.  Depew,  SS  Fed.  794,  where 
errlek  anchored  In  ibannel  raising  sunken  vessel,  but  reasonable 
Mm  for  navigation  TL'malaed. 

Collision.—  Omission  o(  collided  schooner  to  have  watch  when 
Qcbored  In  pmpor  |il.ioe,  but  having  proper  lights,  and  member  at 
rew  on  deck,  held  not  a  fault,  p.  14. 

Towage.—  Vse  by  tug  whose  business  was  relieving  distressed 
essets.  of  manllln  tinwser  instead  of  chain  to  tow  burning  ferry- 
oat,  constituted  negligence,  rendering  tug  liable  for  damage  done 
r  ferry-boat  when  hawser  parted,  setting  latter  adrift,  p.  15. 

SsJvage  iH  the  compensation  allowed  for,  or  the  voluntary  seiv 
Ice,  not  owed  as  duty,  rendered  In  successfully  saving  property, 
r  portion  thereof,  from  loss  by  marine  peril;  persons  rendering 
ach  serrtce  are  salvors,  p.  16. 

Cited  and  applied  In  The  Burlington,  73  Fed.  261,  262,  allowing 
alrage  to  last  salvor;  The  Lydla  A.  Harvey,  84  Fed.  1001,  holding 
usurer  not  voluntar.v  adventurer,  and  not  entitled  to  salvage. 

Modified  in  The  tjtratbnevis,  76  Fed.  862,  holding  persons  who 
lad  contributed  to  rescue  entitled  to  participate  In  salvage. 

Salvor  must  show  property  was  In  peril,  undertaking  Involved 
Isk  and  enterprise,  service  was  voluntary,  not  owed  as  a  duty,  and 
'Cforts  were  Huccessful,  pp.  16,  IT,  18. 

Salvage.— Owners  of  steamer  whose  negligence  occasioned  lire 
<n  another  vessel  have  no  valid  claim  for  salvage  for  extlngulsh- 
ng  It,  pp.  IS.  19. 

Cited  In  The  Relief,  51  Fed.  266,  reducing  salvage  allowable  to 
>Uot-hoat  of  same  association  as  pilot  whose  unsklllfuiness  caused 
Usaster. 

B  Wall.  2fr-35.  23  L.  55,  THE  GBBAT  BBPUBLIO. 

Collision. —  la  cases  of  colUslon>  thoQgh  evidence  conflicts, 
there  are  generally  some  nndenlable  tacts  whlcb  enable  court  to 

letertnlne  where  blame  ties,  p.  2d, 
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Cited  in  TUe  Freddie  L.  Porter,  2  Hask.  422,  4  Fed.  &4,  where 
testimony  conflicting,  court  was  goyemed  by  undeniable  leading 
facts. 

Evidence. —  Very  little  reliance  can  be  placed  on  witnesses'  esti- 
mates of  distances  in  times  of  excitement,  p.  29. 

Cited  in  Sweat  y.  Boston,  etc.,  B.,  156  Mass.  287,  31  N.  E.  297, 
holding  yritnesses  of  railroad  accident  unreliable  as  to  estimates 
of  distances. 

Collision. —  It  was  imprudent  for  small,  slow  steamer,  only  two 
or  three  hundred  yards  ahead  of  large,  fast  one,  to  attempt  to  cross 
riyer;  not  so  if  former  was  twice  that  distance  ahead,  pp.  29-30. 

Collision. —  Pilot  of  following  boat,  who  did  not  understand  moye- 
ments  of  boat  ahead,  held  in  fault  for  acting  upon  his  "  impres- 
sions," instead  of  answering  or  exchanging  signals  to  ascertain 
the  moyements,  pp.  31-32. 

Cited  in  Bobinson  y.  Detroit,  etc..  Nay.  Co.,  73  Fed.  889,  43  U. 
S.  App.  190,  holding  following  yessel  negligent  for  not  signalling; 
The  City  of  Chester,  78  Fed.  188,  42  U.  S.  App.  366,  holding  failure 
to  heed  signals  negligence. 

Collision. —  Signal  by  leading  boat  for  each  to  keep  to  the  right, 
was  proper,  instead  of  landing  signal,  where  former  intended  to 
cross  broad  riyer  to  land  on  other  side,  p.  32. 

Collision. —  Precautions  against  danger,  and  burden  of  proof  to 
excuse  herself,  rest  upon  the  following  yessel,  particularly  where 
she  is  larger  and  faster  than  yessel  ahead,  pp.  32,  34. 

Cited  in  Bobinson  y.  Detroit,  etc.,  Nay.  Co.,  73  Fed.  869,  43  U. 
S.  App.  190,  requiring  eyery  reasonable  precaution  of  yessel  behind 
in  riyer,  to  keep  out  of  way  of  one  ahead. 

Collision. —  Pilot's  drinking  habits  considered  in  fixing  blame  for 
collision,  p.  83. 

Collision. —  Blame  for  collision  rests  on  larger,  faster  steamer, 
able  to  stop  in  seyenty-fiye  yards,  following  small,  slow  one,  in 
plain  sight  from  starting  point  to  place  of  collision,  where  acci- 
dent ayoidable  by  former  slightest  exercise  of  prudence  or  sklU* 
pp.  33-34. 

Cited  in  Hall  y.  Little,  2  Fllpp.  161,  F.  C.  5,939,  collecting  cases, 
holding  moying  steamer  capable  of  being  controlled,  liable  for  col- 
lision with  stationary  raft;  The  Manitoba,  2  Flipp.  256,  F.  C.  9,029, 
holding  steamer  to  blame  for  collision  for  failure  to  stop  and 
reyerse. 

Collision. —  It  was  negligent  for  captain  of  steamboat  to  be  con- 
yersing  with  passenger  on  lower  deck.  Instead  of  superintending  hef 
nayigation,  p.  84. 
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Collision,—  It  appearing  that  one  of  vesaels  In  collision  neglected 
iiat  and  pro|)er  precantlons,  burden  li  on  ber  to  sbow  accident 
<t  due  to  her  Dcgllgence,  p.  34. 

Cited  and  principle  applied  In  McCabe  v.  Old,  etc.,  Steam-Sblp 
•..  31  Fed.  2au,  collided  Teasel  recovering  only  one-balf  damages 
r  Calling  to  show  ber  negligence  not  contributory;  Tbe  North 
nr,  62  Fed.  $6.  22  V.  S.  App.  242,  dividing  damages  where  each 
isxvl  Euffldeatly  negligent  to  have  brought  about  accident;  Tbe 
F.  Dimock,  "7  Fed.  230.  33  U.  8.  App.  647,  where  steamer  not 
lUKed  because  master  acted  with  an  honest  Judgment 
Collialon. —  Leading  ateamer's  omission  to  give  signal  Imme- 
itely  upon  ci>iiime»clng  manceavre.  In  view  of  following  steamer's 
luy  faults,  and  all  circumstances,  held  Insufflclent  to  justify  ap- 
rtlonnient  of  damuges,  p.  35. 

:iled  In  Tbe  -Athabasca,  45  Fed.  055,  holding  unwarned  steamer 
t  liable  for  destruLtlon  of  unmanageable  raft.  In  narrow  portion  of 

rUstlngtilshed  In  The  North  Star,  62  Fed.  86,  22  D.  8.  App.  242, 
Idlag  immoderate  Epeed  in  fog,  and  failure  to  reverse,  sufficient 
^llgence  to  instlfy  dividing  damages. 
Wlscellaneous.— The  Barque  Kalllsto,  2  Hughes.  144,  F.  a  T,600, 

'Idenially. 

Wall.  35-15.  23  L,  &4,  UNITED  STATKS  v.  VILLALONGA. 
factors. —  At  common  law,  and  In  Georgia,  factor  wbo  has  made 
ranees  on  goodR  consigned  to  him,  is  owner  only  In  a  limited 
ise,  and  to  extent  of  advances,  pp.  42,  43. 

;ilcd  and  principle  applied  In  Stelger  v.  Third  National  Bank, 
dcCrary,  500.  6  Fed.  575,  holding  factor  could  not  pledge  con- 
noi's  goods  for  more  than  charges  and  advances.  Cited,  argo- 
lo,  In  McGrart  v.  Ragee.  60  Wis.  411.  50  Am.  Eep.  380,  19  N.  W. 
;.  See  also  58  Am.  Dec.  167,  note,  collecting  cases. 
ilstinguinhed  In  Glover  v.  United  States.  164  U.  8.  301.  41  L.  442, 
8.  Ct.  9S.  holding  mortgagee,  not  owner,  entitled  to  reimburse- 
nt  of  taxes  to  pay  which  land  was  sold;  Smith  v.  Dare,  89 
.  51.  42  All.  010.  sustaining  principal's  right  to  revoke  power 
attorney,  thottgh  advances  made  upon  faith  of  It 
ractors. —  In  Georgia,  factor  may  sne  upon  contracts  for  sals 
de  In  his  name,  or  for  Injury  to  his  possession,  but  may  recover 
y  for  injury  to  liU  lien;  general  owner  may  recover  for  all 
■ond  that,  pp.  42.  43, 

!lted  In  Boston,  etc.,  H.  y.  Warrior  Mower  Co.,  76  Me.  281. 
Lying  factor  could  assign  consignor's  interest  in  Judgment  In 
Ion  by  former  for  injury  to  property. 
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War. —  A  loyal  factor  can  recover  from  government  only  so  much 
of  proceeds  of  captured  and  abandoned  property  originally  con- 
signed to  him,  as  represents  his  lien  for  expenses  and  advances 
thereon,  pp.  43-45. 

23  Wall.  46-60,  23  L.  59,  COUNTY  OF  ST.  CLAIR  v.  LOVINGSTON. 

Boundaries. —  Course  and  distance  yield  to  natural  and  ascer- 
tained objects,  a  call  for  the  latter  controlling  the  former,  p.  62. 

Cited  in  Brown  v.  MiUiman,  119  Mich.  611,  78  N.  W.  788,  holding 
creek  mentioned  in  field  notes  of  old  government  survey  should 
control  courses  and  distances;  Denny  v.  Cotton,  3  Tex.  Civ.  App. 
643,  22  S.  W.  126,  holding  call  for  river  should  not  yield  to  other 
calls. 

Boundaries. —  Where  calls  are  for  two  comers,  at,  in,  or  on  a 
stream  or  its  bank,  and  there  is  an  intermediate  line  between  them, 
stream  is  boundary,  unless  contrary  intention  is  apparent,  pp.  63-66. 

Cited  and  principle  applied  in  Jefferis  v.  East  Omaha  Land  Co.» 
134  U.  S.  190,  33  L.  876,  10  S.  Ct.  521,  reviewing  cases,  holding  Mis- 
souri river  remained  boundary,  though  course  had  changed;  St 
Louis  V.  Rutz,  138  U.  S.  243,  34  L.  948,  11  S.  Ct  343,  where  river 
held  to  be  the  boundary.;  McDonald  v.  Whitehurst,  47  Fed.  758, 
and  S.  C,  on  appeal,  sub  nom.  Whitehurst  v.  McDonald,  52  Fed. 
635,  8  U.  S.  App.  164,  both  holding  conveyance  of  riparian  lands 
by  metes  and  bounds,  carried  strip  between  high  and  low-water 
mark;  Ross  v.  Faust,  54  Ind.  475,  23  Am.  Rep.  658,  and  Turner  v. 
Parker,  14  Or.  341,  12  Pac.  496,  both  holding  river  boundary,  where 
banks  meandered  by  surveyor;  Sizor  v.  City  of  Logansport,  151  Ind. 
629,  50  N.  B.  378,  44  L.  R.  A.  815,  collecting  cases,  holding  water 
line  the  boundary,  though  description  by  metes  and  bounds;  Kent 
V.  Taylor,  64  N.  H.  490,  13  Atl.  420,  holding  deed  describing  land 
as  bounded  by  non-navigable  river,  made  thread  of  stream,  boun- 
dary; Lake  Shore,  etc.,  R.  R.  v.  Piatt,  53  Ohio  St  266,  41  N.  E.  244, 
29  L.  R.  A.  54,  55,  holding  conveyance  establishing  boundary,  co- 
incident with  line  of  navigation,  conveyed  everything  to  stream's 
central  thread;  Posey  v.  James,  7  Lea,  101,  reviewing  cases,  holding 
river  the  boundary,  though  course  altered  by  accretions;  Denny  v. 
Cotton,  8  Tex.  Civ.  App.  643,  22  S.  W.  126,  holding  river  the 
boundary;  Stoner  v.  Rice,  121  Ind.  55,  22  N.  E.  969,  6  L.  R.  A.  390, 
and  n.,  arguendo.    See  27  Am.  St.  Rep.  60,  note. 

Navigable  waters. —  Whether  ownership  of  land,  bounded  by 
navigable  river,  extended  to  middle  thread  of  river,  or  to  low-water 
mark,  quiere,  p.  64. 

Cited  in  Shively  v.  Bowlby,  152  U.  S.  36,  38  L.  344,  14  S.  Ct  561, 
holding  donation  land  claim,  bounded  by  Columbia  river,  included 
nothing  below  high- water  mark;  Ross  t.  Faust,  54  Ind.  475,  23  Am. 
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a  non-naTlsable  river 

9aTi^bl«  waters.— AllnTlon  Is  an  addition  to  riparlao  land, 
Ldually  and  ini perceptibly  made  b;  the  contiguous  waters,  from 
tier  natural  or  arlltiolal  canses,  pp.  66-68. 

;ited  and  folloni'ii  In  Jefferls  t.  Eart  Omaha  I-and  Co.,  134  TT. 
190,  193.  33  L.  8TC.  8T7,  10  S,  Ot,  521,  522,  reTlewIng  cases,  bus- 
olDg  titlp  of  rlpnrlan  owner,  on  Missouri  river,  to  accretloas; 
turn  V.  City  of  St.  Lonls,  125  Mo.  654,  28  S.  W.  1003,  suBtainlng 
arian  owner's  title  to  accretions,  thouEb  caused  by  position  of 
tflln  dykes;  Gill  v.  Lydick,  40  Neb.  610,  69  N.  W.  106,  holding 
arian  owner  entitled  to  land  left  dry  by  slowly  receding  river; 
mdeo,  etc..  Land  Co.  v.  LIpplncott,  45  N.  J.  L.  410,  holding  owner 
laad  bounded  by  sea  entitled  to  accretions:  Posey  t.  James.  7 
1,  100.  and  Hubhnrd  v.  Manwell.  60  Vt.  247,  6  Am.  St.  Rep.  112, 
Atl.  606.  sustaiDlni;  riparian  owner's  right  to  alluvion;  Denny  v. 
tton.  3  Tes.  Civ.  .\pp,  942,  22  8.  W.  120.  collecting  cases,  apply- 
;-  doctrine  to  11,11-11:31116  Btream;  arguendo,  In  Nebraska  v.  Iowa, 
!  V.  S.  361.  36  L.  ISS,  12  S.  CL  397.  collecting  cases,  and  Bonvler 
Strieklett.  40  Neb.  798,  799,  59  N.  W.  552,  discussing  law  of  ac- 
■tlon  and  avnlsion.  See  valuable  note  tn  33  Am.  Deo.  277. 
Distinguished  as  to  tacts  In  Fulton  v.  Frandollg,  03  Tex.  332, 
lere  accretions  were  not  contiguous  to  plalntHTs  original  grant. 

IfaTlgable  waters. — Test  of  what  Is  gradual  and  Imperceptible 
formation  of  alluvion,  la  Inability  to  perceive  the  Increase  while 
,ng  made,  though  progress  may  be  seen  from  time  to  time,  p.  68. 
Sited  and  tollowfd  ia  Jefferis  v.  Bast  Omaha  Land  Co.,  134  U. 

100,  193,  33  L.  870,  SH,  10  8.  Ot  621,  522,  sustaining  HUe  of 
larian  owner,  on  ^Ilssouri  river,  to  accretions:  Gonlthard  v. 
ivens.  84  Iowa,  2iT>.  35  Am.  St  Rep.  306,  50  N.  W.  984,  sustaining 
larlan  proprietor's  title  to  allnvlon;  Posey  v.  James,  7  Lea,  100, 
lere  riparian  owner's  right  to  accreOons  upheld:  Denny  v.  Cotton, 
Tex.  Civ.  App.  639,  Ml,  22  S.  W.  124,  125.  sustaining  right  ot 
larlan  owner  on  Itio  Grande;  arguendo,  In  Nebraska  T.  Iowa.  143 

S.  368,  30  L.  ]iW.  12  S.  Ct  399,  and  Bonvler  v.  Strieklett  40 
:b.  T9a  799,  50  N.  W.  552,  discussing  law  of  accretion  and  avul- 
in;  Wllhelm  v,  Bnrleyson,  106  N.  C.  387,  11  S.  E.  502,  upon  effect 

cliange  of  stream's  course  on  boundary.     See  valoable  note  in 

Am,   Dec.  277.   270. 

Navlgabls  waters. —  By  American  Revolution,  people  of  each 
ate.  In  their  sovereign  character,  acquired  right  to  navigable 
niers  and  soil  ander  them,  and  same  were  reserved  to  State,  by 
>nBtitutlon.  New  States  have  same  rights,  p.  68. 
Cited  in  Shlvely  t.  Bowlby,  162  U.  8.  36,  38  L.  344,  14  S.  Ct  561, 
ildiDg  United  Stales  patent  passed  no  title  to  tide  lands  below  high- 
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water  mark  as  against  subsequent  deed  from  State  of  Oregon; 
State  of  UUnois  y.  Illinois,  etc.,  B.,  33  Fed.  755,  sustaining  State's 
title  to  bottom  of  lake,  subject  to  riparian  proprietor's  rights. 

Navigable  -watara.^  Bipaxian  right  to  f utnzv  alluvien  is  a  yested 
right,  an  inherent  and  essential  attribute  .of  the  original  property, 
resting  in  the  law  of  nature,  and  applicable  alike  to  streams  that 
oyerflow  their  banks  and  those  that  do  not,  pp.  6S-G9. 

Cited  and  applied  in  Jefferls  y.  East  Omaha  Land  Ck>.,  134  U.  S. 
100,  33  L.  876,  10  S.  Ct  521,  sustaining  title  of  riparian  proprietor  on 
Missouri  riyer  to  accretions;  Posej  y.  James,  7  Lea,  101,  uph(Mtng 
riparian  owner's  right  to  alluylon;  Hubbard  y.  Man  well,  60  Vt  247, 
6  Am.  St  Rep.  112,  14  AtL  696,  holding  riparian  owners  entitled  to 
alluylon  between  lines  extending  to  nearest  riyer  bank;  Boorman  y. 
Sunnucks,  42  WiB.  244,  sustaining  riparian  owner's  title  to  lands 
uncoyered  by  recession  of  lake. 

Denied  In  Elsenbach  y.  Hatfield,  2  Wash.  250,  20  Pac.  543,  12  L. 
R.  A.  641,  and  n.,  holding  right  to  future  accretions  not  a  yested 
right 

23  Wall.  60-76,  23  L.  84,  THE  DEXTER. 

Colliaion. —  Where  deck  officer  saw  approaching  yessel  before 
necessity  for  precaution  arose,  and  want  of  lookout  could  not  haye 
contributed  to  collision,  yessel  was  not  rendered  responsible  there- 
for by  the  omission,  p.  74. 

Cited  and  applied  in  The  Ping-On,  7  Sawy.  496,  11  Fed.  615,  col- 
lecting cases,  where  collision  not  contributed  to  by  absence  of  look- 
out; The  Buckeye,  11  Biss.  94,  0  Fed.  667,  collecting  cases,  holding 
absence  of  lights  on  collided  yessel  no  defense  where  it  did  not 
contribute  to  collision;  The  Pennland,  23  Fed.  556,  holding  failure 
to  exhibit  torch-light  immaterial. 

Distinguished  in  The  Nereus,  23  Fed.  457,  where  yessel  claimhig 
fault  was  immaterial  failed  to  show  time  remained  to  ayoid  col- 
lision; The  Columbia,  29  .Fed.  719,  and  The  Britannia,  34  Fed.  558, 
both  holding  yessel's  improper  position  not  immaterial  when  the 
other  vessel  was  embarrassed  thereby;  The  Sea  Gull,  23  WalL  177, 
23  L.  93,  where  lookout's  negligence  contributed  to  disaster. 

Collision. —  Sailing  ships  are  meeting  "  end  on,"  when  approach- 
ing from  opposite  directions,  or  in  such  parallel  lines  as  inyolye  risk 
of  collision,  and  are  so  near  as  to  necessitate  precaution,  p.  75. 

Cited  in  The  Famley,  5  Hughes^  304,  8  Fed.  633,  holding  yessels 
were  approaching  •*  end  on.** 

Collision. —  Where  sailing  yessels  approach  end  on,  and  one  star- 
boarded and  other  ported  her  helm,  former  was  in  fault  pp.  75-76^ 

Followed  in  The  Maggie  J.  Smith,  123  U.  S.  353,  354,  31  L.  178,  8 
S.  Ct  161,  holding  yessel  liable  for  collision  which  starboarded  her 
helm  when  two  yessels  were  approaching  '*  end  on.** 
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Collision.— Hules  of  navigation  prescribing  conduct  In  time  ot 
Dger  are  obligator^'  upon  resselB  approaching  each  other  from 
le  necessity  for  prpcaatlon  begins,  and  irlille  means  and  onmr- 
iltf  to  avoid  dangiT  remain  and  at  no  other  times,  p.  7S. 
:;iled  and  appHed  in  Brtden  v.  Chaae.  IBO  U.  S.  698,  37  L.  1227,  14 
Ct  271,  boldliifr  liii|iroper  an  Instruction  leaving  question  of  neg- 
?iice  to  Jury  where  mlea  of  navigation  violated;  The  Anrania 
;1  TIjp  Hepublic.  2!1  Fed.  106.  and  The  Non  Parellle,  33  Fed.  526, 
:b  holding  immaterial  the  situation  prior  to  time  when  necessity 
procnntlon  began:  The  Osceola.  S3  Fed.  720.  holding  mtstalie  In 
nceuvcTtng  veRsel  with  cnmbersome  tow.  when  collision  tmml- 
it.  cTcasable  error  In  extremis;  The  Santee.  48  Fed.  127,  holding 
np  not  fn  fault  for  suddenly  changing  course  when  danger  Imml- 
it, 

loUision.—  Iramlnpnce  of  peril  occasioned  by  negligence,  carelesa- 
!s  or  unsklllfulnesK  of  those  In  charge  of  vessel  setting  up  such 
:nse.  Is  no  apology  for  violation  of  rule  ot  narlgatloa,  p.  76. 
'ollowed  In  The  Elizabeth  Jonea,  112  U.  B.  026,  28  L.  816,  S  S.  OL 
'.  n-here  peril  ocf-nsinned  by  vessel  executing  wrong  mRnceuvre. 

Wall.  77-SC.  23  L,  44,  THE  TEUTONIA. 

iolliBion.—  Wliere  two  steam  vessels  continued  to  advance  nnder 

idway  on  dark,  facgy  night  each  knowing  the  other's  proximity 

1  that  signals  had  not  been  understood,  both  were  In  fanit  for 

lielon.  pp.  83-85. 

;iled  In  The  Max  Morris,  137  U.  S.  9.  84  L.  587,  11  8.  Ct.  31,  per- 

tlng  pnrtlal  recovery  of  personal  damages  dne  to  negligence  both 

l>latnlilT  and  ship  officers;  The  New  Tork,  176  IT.  B.  201,  holding 

:9el  bound  to  stop  where  her  signals  disregarded. 

Wall.  85-108.  23  T.,  162,  INSURANCE  CO.  v.  TOUNG'8  AIV 
MIXISTRATOR. 

nFuranco.—  liccplpt  for  premium  by  company's  agent,  with  agree- 
nt  to  repay  earae  [f  appUcatlMi  for  policy  rejected,  reserved  to 
npany  right  to  accept  or  reject  application,  p.  109. 
'ollowed  in  Alnlinma,  etc..  Life  Ins.  Co.  v.  Mayea.  61  Ala.  187, 
I.  holding  receipt  for  premium,  with  contract  to  repay  If  appUca- 
1  reje.ted.  no  contract  to  Instlre. 

nsurance.— OfTer  of  policy  OS  different  terms  from  those  pro- 
leil.  never  assented  to  by  applicant,  did  not  entitle  latter's  ad- 
alstrator  to  insurance,  pp.  106-108. 

^iied  and  principle  applied  In  Glddlngs  v.  Insurance  Co.,  102  U.  B. 
;,  26  L.  93.  denying  recovery  where  policy  differed  from  pro- 
lals  In  making  pa.rinent  of  premium  condition  of  liability;  Oom- 
voi-  vm— 36 
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panla  Bllbaina  t.  Spanish-American,  etc.,  Co.,  146  U.  S.  497,  86  L. 
1058»  13  S.  Gt.  148,  holding  charter-party  nnll  where  parties'  minds 
never  met  as  to  part;  Hamblet  v.  City  Ins.  Co.,  36  Fed.  122,  holding 
insurance  not  effected  by  company  mailing  policy  where  material 
facts  had  been  concealed;  Paine  v.  Pacific,  etc..  Life  Ina.  Co.,  51 
Fed.  691,  10  U.  S.  A  pp.  256,  holding  approval,  in  ignorance  of  appli- 
cant's death,  of  application  received  thereafter  no  contract  to  in- 
sure; Starr  v.  Galgate  Ship  Co.,  68  Fed.  241,  29  U.  S.  App.  599,  hold- 
ing defendants  not  bound  by  confirmation  of  charter-party,  where 
terms  altered  without  their  knowledge;  Tore  v.  Bankers,  etc..  Asso- 
ciation, 88  Cal.  612,  26  Pac.  514,  holding  policy  differing  from  pro- 
posals and  never  assented  to  by  applicant  constituted  no  insurance; 
Stephens  v.  Capital  Ins.  Co.,  87  Iowa,  287,  54  N.  W.  140,  where  fire 
policy,  differing  from  proposals,  was  never  assented  to;  Clark  v. 
Insurance  Co.  of  North  America,  89  Me.  36,  35  Atl.  1011,  35  L.  R.  A. 
279,  holding  company  not  liable  on  policy  issued  without  an  appli- 
cation and  assented  to  after  loss;  Michigan  Pipe  Co.  v.  Michigan 
Fire,  etc.,  Ins.  Co.,  92  Mich.  493,  52  N.  W.  1073,  holding  no  insur- 
ance existed  where  no  terms  agreed  upon  and  policies  not  delivered 
before  loss.    See  37  Am.  Rep.  320,  note. 

Distinguished  in  Shattuck  v.  Mutual  Life  Ins.  Co.,  4  Cliff.  611, 
F.  C.  12,715,  where  policy  executed  as  applied  for  and  mailed  to. 
agent 

Miscellaneous.^  Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  7  Fed. 
178,  incidentally. 

23  Wall.  108-119,  23  L.  67,  SECOMBE  v.  RAILROAD  CO. 

Courts.—  State  court's  decision  that  railroad  company  had  a  legal 
corporate  existence,  and  could  perform  act  of  condemnation,  is  con- 
clusive upon  Federal  courts,  p.  117. 

Cited  and  principle  applied  in  Mooney  v.  Humphrey,  4  McCniry, 
114,  12  Fed.  613,  holding  highest  State  court^s  decision,  affirming 
validity  of  organization  of  State  corporation,  bound  Federal  court; 
Bushnell  v.  Park,  46  Fed.  200,  and  Youngs  town  Coke  Co.  v.  Andrews 
Bros.  Co.,  79  Fed.  671,  672,  673,  reviewing  cases,  both  following 
State  Supreme  Court  decisions  in  determining  character  of  Pennsyl- 
vania joint-stock  associations;  Winona,  etc.,  R.  v.  County  of  DeueU 
3  Dak.  25,  26,  12  N.  W.  569,  collecting  cases,  and  Van  Matre  t, 
Sankey,  148  III.  552,  39  Am.  St.  Rep.  201,  36  N.  E.  631,  23  L.  R.  A. 
670,  collecting  cases,  both  holding  construction  of  State  law  by 
highest  State  court  conclusive;  Perry  v.  Wheeler,  12  Bush,  552,  and 
Hunt  V.  Hunt,  72  N.  Y.  237,  28  Am.  Rep.  143,  both  holding  construc- 
tion of  its  own  laws  by  highest  State  court  bindr  Federal  judiciary. 

Eminent  domain.—  Mode  of  exercising  right  of  eminent  domain, 
In  absence  of  constitutional  provision  contra,  is  within  legislature's 
discretion,  whose  power  is  unlimited,  provided  purpose  be  a  public 
one  and  just  compensation  paid  or  tendered,  p.  118. 
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Cited  and  applied  In  Banman  t.  Rose.  Iff!  V.  S.  693,  42  L.  28Q, 
iQla  Joint-stock  aBsoolatlODB;  Winona,  etc.,  R.  t.  County  of  Deuel. 
r  8.  CL  1>83,  coUectlDK  cases,  sustalnlns  condemnation  proceedings 
I  District  o(  Coluciiila,  according  to  method  prescribed  by  Congress; 

1  re  RuBhelnier,  30  Fed.  371,  and  Chappell  v.  United  States,  81  Fed. 
i5,  42  U.  S.  App.  531),  sustaining  metbods  prescribed  by  Congress  for 
cercislng  power  of  eminent  domain;  State  t.  JackBonvlUe,  etc.,  R-, 
)  Fla.  S49,  HuBtaiulnt'  legislature's  power  to  prescribe  mods  of  pro- 
ving in  coudemniag  pr(^)erty;  Matter,  etc.,  of  Union  Ferry  Co.,  98 
.  Y.  153,  sustaininc  leglslatlTe  detsrmlnatlon  at  necessity  for  con- 
emnation:  Pfople  v.  Adlrondacli  Ry.,  180  N.  Y.  238.  B4  N.  E.  683. 
i-stalntng  direct  einrclse  of  eminent  domain  by  legislative  author- 
y;  Varner  v.  Mnitin.  21  W.  Va.  551,  collecting  cases,  holding  wbere 
90  was  puMlc.  li'slslature  must  determine  necessity  for  and  extent 
f  exerc-lae  of  fiuliient  domain. 

Eminent  domain.—  Taking  of  private  property  for  construction  of 
liiroad  Is  a  public  necessity,  p.  118. 

Cited  and  principle  applied  In  Hnllng  v.  Eaw  Valley  Ry.,  130  U.  6. 
fH,  32  L.  I04{^,  U  S.  Ct.  G05,  snatalnlng  condemnation  of  non-resl- 
ent's  land  for  railway;  Cherokee  Nation  t.  Sontbem,  etc.,  R.,  33 
'ed.  814,  holding  oonstmetlon  of  railroad  proper  case  for  exercise 
f  eminent  domain;  Central,  etc.,  B.  v.  Pennsylvania  R.,  31  N.  J. 
Iq.  492.  holding;  le):lHlatlve  authorization  of  condemnation  proceed- 
igB  for  railroad  lonatmction  determinative  of  question  of  public 
ecessity;  Mutter.  iCc.  of  Union  Ferry  Co..  98  N,  Y.  153,  sustaining 
igislatlve  (leteninnatlon  of  necessity  for  condemnation.     See  also 

2  Am.  Dec.  fiO'i.  iioti'. 

Diatlngul.'iiK'd  in  Vnmer  v.  MarUn.  21  W.  Va.  557,  collecting  cases, 
olding  roml  from  i property-owner* 8  dwelling  to  his  lands  not  public 
ecessity. 

Eminent  domain.—  Occupation,  without  legal  authority,  prior  to 
ondemnatlun,  will  not  preclude  subsequent  taking  of  legal  measures 
o  condemn  the  land.  p.  118. 

Cited  in  Swirl  v.  School  District,  133  U.  8.  504.  33  I-.  74T,  1*  S.  Ct. 
78,  aOlrminfC  Jud^iiient  of  condemnation  where  proceedings  brought 
.fter  occupatiwi;  .ionea  v.  New  Orleans,  etc.,  Assn.,  70  Ala.  232,  C«ry 
'.  Chicago,  etc.,  liy..  100  Mo.  292.  13  S.  W.  348,  Oregon  Ry..  etc..  Co. 
'.  MoBler,  14  Or.  ."L'3.  58  Am.  Rep.  325.  13  Pae.  802,  and  Texas,  etc., 
Ky.  V.  Hays.  It  Ttx.  App.  Civ.  83.  all  holding  company  could  resort 
o  eondeninailoQ  proceedings  after  entry;  State  v.  Jacksonville,  etc., 
it..  20  Fla.  64'.),  where  entry  preceded  condcm nation. 

Judgment  of  condemnation  on  eminent  domain  by  competent 
xiurt.  charged  with  special  Jurisdiction,  la  not  subject  to  Impeach- 
meat  In  a  collateral  proceeding,  p.  119. 

Cited  and  applied  In  Cooper  v.  Annlston,  etc..  R..  85  Ala.  108,  4  So. 
SSO,  holding  errors  oC  law  in  condemnation  proceedings  no  ground 
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for  injunction  against  company;  Brown  v.  Philadelphia,  etc.,  R.,  58 
Md.  545,  dismissing  bill  to  enjoin  company  from  using  land  con- 
demned; Union  Depot  Co.  y.  Frederick,  117  Mo.  148,  21  S.  W.  1120. 
affirming  Judgment  enjoining  execution  of  Judgment  in  ejectment 
against  company  in  possession  under  condemnation  proceedings; 
City  V.  Missouri,  etc.,  Ry.,  17  Mo.  App.  110,  and  Baltimore,  etc.,  R. 
V.  Pittsburg,  etc.,  R.,  17  W.  Va.  831,  832,  reviewing  cases,  both  hold- 
ing Judgment  of  condemnation  not  subject  to  collateral  attack; 
Leonard  v.  Sparks,  63  Mo.  App.  610,  dissenting  opinion,  majority 
proceedings  subject  to  collateral  attack  for  irregularity  in  service. 

23  Wall.  119-128.  28  L.  113,  LEWIS  v.  HAWKINS. 

Vendor  and  purchaaer. —  Execution  of  bond  for  deed  by  vendor, 
and  notes  by  vendee  for  purchase  money,  made  each  trustee  for 
other  as  to  legal  title  and  purchase  money  respectively,  former  also 
having  vendor's  lien  for  money,  p.  125. 

Cited  and  applied  in  Hardin  v.  Boyd,  113  U.  S.  765,  28  U  1144, 
5  8.  Ct  775,  holding  parties  to  similar  transaction  trustees,  vendor 
and  his  ftuccessors  occupying  position  of  mortgagees;  Butler  v. 
Douglaas,  1  McCrary,  631,  3  Fed.  614,  holding  vendor  and  vendee 
trustees  for  conveyance  of  title  and  performance  of  condltiims  re- 
spectively; McConvlUe  v.  Howell,  5  McCrary.  324,  17  Fed.  1U7,  sus- 
taining right  of  vendor  in  contract  to  sell  mining  property,  to  ven- 
dor's lien  thereon;  Coos  Bay  Wagon-Road  Co.  v.  Crocker,  6  Sawy. 
580,  4  Fed.  583,  sustaining  vendor's  lien  and  holding  vendee  trustee 
for  him  where  sale  on  credit;  Wheeling,  etc.,  Ry.  v.  Reymann  Brew- 
ing Co.,  90  Fed.  193,  195,  61  U.  S.  App.  538,  540,  likening  vendor's 
lien  to  a  mortgage;  Wells  v.  Francis,  7  Colo.  415,  4  Pac.  50,  holding 
relations  of  parties  to  title  bond  that  of  mortgagor  and  mortgagee; 
Hurt  V.  Jones,  75  Va.  347,  holding  one  w^ho,  under  agreement  with 
purchaser  at  Judicial  sale,  paid  purchase  price,  became  equitable 
owner  of  land;  Rheinboldt  v.  Raine,  6  Ohio  C.  C.  552,  holding  vendor 
by  title  bond  had  equitable  mortgage.  See  also  4  Am.  St  Rep.  705, 
note. 

Vendor  and  purchaser.—  Title  of  vendee,  who  took  bond  for  deed 
giving  notes  for  purchase  money,  is  equitable  merely,  but  alienable, 
descendible  and  devisable,  like  real  estate  held  by  legal  title,  p.  125. 

Vendor  and  purcliaaer.— Vendee  and  his  assignee  are  alike  es- 
topped from  denying  legal  title,  and  vendor's  Hen  of  vendor  who 
has  only  given  bond  for  deed,  taking  notes  for  purchase  money, 
p.  125. 

Cited  in  Southern,  etc.,  R.  v.  Townsend,  62  Fed.  164,  holding  vendee 
of  purchaser,  under  contract  of  purchase,  estopped  from  denying 
vendor's  rights  thereunder. 

Distinguished  in  EUege  v.  Cook,  5  Lea,  628  (see  dissenting  opinion, 
p.  640),  holding  possession  of  vendee  under  title  bond  will  not  per- 
fect his  vendor's  title  against  superior  title. 
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Bankruptcy. —  Discharge  In  bankruptcy  of  vendee  who  t»ok  bond 
r  deed  giving  ootes  for  pnrcbaee  money,  does  not  also  dlBcbarse 
ndor's  lien,  pp.  125,  127. 

Cltfd  In  Graves  v.  Contant,  31  N.  J.  Eq.  781,  holding  vendee's  dis- 
aTfitr  In  bankniptcr  will  not  discharge  vendor's  lien;  Hulbert  r. 
ark,  128  N.  Y.  301,  28  N.  E.  639,  14  L.  E.  A.  61,  holding  running 

Btatate  agnlQRt  promlsaory  notes  do  bar  to  forecloaure  of  mort- 
se:  Plet  v.  Wlllson,  134  N.  X.  142,  31  N.  E.  337,  dissenting  opinion, 
njority  lioldln^  action  by  vendor  to  forecloae  contract  for  Bale  of 
□d  barred  by  ststnte. 

Limitation  of  actions.—  Btatnt*  of  limltBtiona  will  not  bar  vendor 
Iio  gave  Ijoud  for  deed,  taking  notes  for  purchase  uioney,  from 
weeding  III  eqiiUy  against  land,  the  case  being  one  of  an  expresa 
11.41;  barring  of  remedy  upon  simple  contract  for  purchase  money 
Its  not  bar  rempily  against  the  land,  pp.  126-127. 
(.^ted  and  followed  In  Butler  v.  Douglass,  1  McCrary,  632,  634,  S 
ed.  614.  016,  lioldlng  foreclosure  of  vendor's  lien  In  such  case  not 
irrcd  by  statute;  Lemoliie  v.  Dunklin  County,  38  Fed.  Eit^S,  and 

0.  In  Circuit  Court  of  Appeals,  51  Fed.  489,  10  D.  S.  App.  227. 
here  suit  for  eonveyance  of  legal  title  not  barred,  purchase  money 
ivlng  been  paid:  Daniels  v,  Benedict,  60  Fed.  354,  holding  statute 
)  bar  to  suit  for  partition  by  cestnl  que  trust;  Wanier  T.  New 
rieans,  87  Fed.  637,  69  U.  B.  App.  147,  holding  suit  on  warrants 
-awn  Bgninst  a  fund  by  city  for  purchase  price  of  land  not  barred; 
^heeling,  etc..  By.  T.  Keymann  Brewing  Co.,  90  Fed.  193,  196,  61 
,  S.  App.  638,  MO.  holding  vendor's  lien  not  barred  by  statute; 
'^hittlngton  V.  Flint,  43  Ark.  613.  61  Am,  Rep.  677.  reviewing  cases, 
aiding  possession  by  mortgagor's  vendor  not  adverse  to,  and  no 
u-  to  foreclosure  by,  mortgagee;  Luco  v.  De  Toro,  91  Cal.  419,  27 
ac.  1086,  holding  attorney's  equitable  title,  to  whom  client  agreed 
I  convey  land  for  services  performed,  not  barred;  Graves  v.  Con- 
int.  31  N.  J.  Fig.  T81,  holding  foreclosure  of  vendor's  lien  not 
arred  by  statute;  Hull's  Admr.  t.  Hull's  Heirs.  36  W.  Vs.  165.  29 
m,  St.  Rop,  SOli,  13  8,  E.  52,  holding  statute  did  not  apply  to  pul^ 
aase-money  Ileus;  New  Orleans  V,  Warner,  176  D.  8.  130,  Statute 
oea  not  bar  claim  against  city  acting  as  trustee. 

DlBtingulahed  In  Speldel  v.  Henrld,  120  V.  S.  386,  30  L.  719.  7  B. 
t.  611.  holding  statute  ran  against  cestui  que  trust  from  time 
hen  trust  openly  disavowed;  Noddo  v.  Bardon,  47  Fed.  789,  where 
lolstlon  of  trust  not  concealed  and  cestui  que  trust  made  no  In- 
ulriea  for  tnpnty  years;  tierrlll  t.  Montlcello,  66  Fed.  166.  and 
layilen  v.  TtioTupsoa,  71  Fed.  69,  36  U.  S.  App.  361.  collecting  cases, 
■here  trust  was  Implied  or  constTuctlve  merely;  Dugan  v.  O'Donnell, 
S  Fed.  980.  holding  lapse  of  time  from  date  of  trustee's  dlsavow- 
ig  trust  barred  relief;  Frtshmuth  v.  Farmers,  etc..  Trust  Co.,  95 
ed.  10.  holding  suit  against  trustee  for  breach  of  Implied  duties 
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Vendor  and  purchaser. —  Disputed  ayerment  of  tender  of  deed  in 
bill  for  land  by  one  claiming  as  owner  who  has  agreed  to  sell,  not 
being  established,  and  it  appearing  tender  would  have  been  vain, 
costs  must  abide  result,  p.  127. 

Followed  in  Security  Savings  Co.  v.  Mackenzie,  33  Or.  212,  52  Pac 
1047,  where  case  stubbornly  contested  on  technical  grounds  and 
tender  would  have  been  vain. 

Vendor  and  purchaser. —  In  absence  of  statute,  helrs-at-law  of 
grantee  of  vendee,  who  took  bond  for  deed,  giving  notes  for  pur- 
chase price,  should  be  made  parties  to  bill  to  enforce  vendor's  lien, 
pp.  127-128. 

Miscellaneous.—  Williams  v.  Mitchell,  112  Mo.  311,  20  S.  W.  650, 
presuming  satisfaction  of  lien  after  vendee's  twenty  years'  continued 
possession. 

23  Wall.  128-137,  23  L.  116,  RAY  v.  NORSEWORTHY. 

Bankruptcy  Court  has  Jurisdiction  to  order  mortgaged  premises 
sold,  and  direct  cancellation  of  mortgages  and  sale,  free  from  in- 
cumbrance, rendering  to  interested  parties  their  respective  priorities 
in  the  proceeds,  pp.  134-135. 

Cited  and  applied  in  In  re  Pittelkow,  02  Fed.  003,  sustaining  simi- 
lar jurisdiction  under  act  of  1808;  In  re  Sanborn,  06  Fed.  552,  sus- 
taining sale  of  mortgaged  property  by  Bankruptcy  Court  free  from 
Incumbrance;  Munson  v.  Boston,  etc.,  R.  R.,  120  Mass.  65,  refusing 
to  dismiss  attachment  proceedings  on  motion  of  assignee. 

Bankruptcy.—  Valid  sale  of  bankrupt's  incumbered  property,  free 
from  incumbrance,  cannot  be  made  by  Bankruptcy  Court  except 
upon  assignee's  application  for  an  order,  and  showing  grounds 
therefor,  and  notice  and  summons  to  secured  creditors  to  appear 
and  defend,  pp.  135-187. 

Cited  and  principle  applied  in  Factors,  etc.,  Ins.  Co.  v.  Muri^y, 
111  U.  S.  742,  28  L.  584,  4  S.  Ct  681,  holding  notice  to  person  claim- 
ing to  be  creditor's  agent  insufficient  to  bind  creditor;  Black  v.  Scott, 
0  Fed.  100,  holding  mortgagees  not  parties  to  proceedings  for  sale  of 
property  not  affected  thereby;  In  re  Pittelkow,  02  Fed.  004,  holding 
notice  to  mortgagees  and  Uenholders  necessary;  Tennessee,  etc.,  R. 
V.  Bast,  etc.,  Ry.,  75  Ala.  520,  holding  claimant  not  notified  and  not 
party  to  proceedings  for  sale  In  Bankruptcy  Court  not  barred;  Cain 
V.  Sheets,  77  Ala.  405,  holding  lienors  who  were  not  parties  thereto 
not  barred  by  assignee's  sale;  Murphy  y.  Factors,  etc.,  Ins.  Co.,  33 
La.  Ann.  461,  reversed  in  Factors,  etc.,  Ins.  Co.  v.  Mnrphy,  supra, 
holding  secured  creditor,  not  party  to  proceedings  for  sale,  not  pre- 
cluded thereby;  Lindemann  v.  Ingham,  36  Ohio  St.  14,  holding  no- 
tice to  mortgagee  of  assignee's  sale,  essential,  and  properly  given; 
Boulware  v.  Hartsook,  83  Va.  686,  8  S.  B.  202,  holding  sale  by 
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'eglster,  of  banferupfa  bonds,  not  free  of  lien*;  Moorman  t.  Arthur, 
W  Va.  4T3,  18  S.  E.  876,  holding  persons  Interested,  who  were  not 
lartles  to  proceedings  In  bankmptcy  for  ssle,  were  not  bound 
hereby;  In  re  Cooper,  6  Fed,  Cas.  469,  IS  N.  B.  R.  178,  collecting 
■MS,  holding  sale,  without  order  of  court,  not  free  from  tncum- 
irancee;  Sbeffleld.  etc.,  Rj.  t.  Newman,  77  Fed.  703,  41  V.  8.  App. 
66,  boldlDg  owner  of  superior  Hen,  who  was  not  made  party,  not 
arred  by  foreclosure  sale;  Railroad  Co.  t.  Wagner,  43  Ohio  St.  78, 
N.  E.  93,  enjoining  collection  of  special  tax  assessed  against  land- 
wner  In  proceeding  to  which  he  was  stranger;  Fmnclaco  v.  Shelton, 
5  Va.  758,  8  8.  E.  794,  holding  State  court's  Jurisdiction  not  dl- 
Mted  by  l>aiitrnptcy  proceedings  to  which  Hen  creditor  not  party; 
rgneudo.  In  Stlmpson  v.  Pease,  S3  Iowa,  573,  S  N.  W.  762.  See  80 
m.  Dec.  340,  note. 

DlstlQgulBhed  Id  Dally  t.  Doe,  3  Fed.  917.  holding  selcnre  In  ed- 
ifraltf  constructive  notice,  and  purchaser  takes  unlncnmbered  title. 
Bankruptcy.—  Assignee's  sale  of  bankrupt's  Incumbered  pnqwrty 
ay,  under  some  circumstances,  be  set  aside  for  want  of  notice  to 
rlor  mortgagee  as  violating  his  rights,  or  he  may  afflrm  the  sale 
Id  enforce  his  priority  against  proceeds,  pp.  136,  137. 
ated  in  Haynes  t.  Plchett,  154  O.  S.  627,  23  L.  1008,  14  8.  Ct  1203. 
similar  case;  McAllister  v.  Bodkin,  76  Va.  814.  sustaining  right  of 
inholder,  not  party  to  bankrupt  proceeulngs,  to  subject  bankrupt's 
■meetead  to  Hen. 

Bankraptcy.— Assignes  may  sell  Incumbered  property  without 
nrt's  order,  but  In  such  case  conyeys  no  better  title  than  bank- 
ipt  could  have  done,  sale  being  subject  to  Incumbrances;  notl<;e 
such  sate  tt>  secured  creditors  Is  unneceBsary,  p.  137. 
Cited  In  Pope  t.  Davenport,  S2  Tex.  219,  sustaining  ralldlty  of  sale 
to  bankrupt's  Interest,  though  adverse  claimant  not  a  party;  John 
Battle,  S8  Tex.  596.  holding  assignee's  sale  conveyed  only  hank- 
pt's  Interest    See  68  Am.  Dec.  72,  note. 

Wall.  137-150,  23  L.  124,  RANDALL  v.  KREIGBR. 
Constltntlonal  law.—  It  was  competent  for  Minnesota  legislature 

validate  prior  conveyance  under  husband  and  wife's  Joint  power 
attorney,  unauthorized  by  the  then  existing  law.  and  thus  defeat 
fe's  Inequitable  claim  to  dower  tn  land  conveyed,  pp.  146-150. 
Dlted  and  principle  applied  In  Williams  v.  Paine.  169  U.  S.  79,  42 

668,  18  S.  Ct  286,  holding  defectively-executed  deed  validated  by 
ratlve  sUtute;  Mitchell  v.  Campbell.  19  Or.  206.  24  Fac.  458.  sus- 
ntng  constitutionality  of  statutes  curing  defective  conveyances: 
molds  T.  Randall,  12  R.  I.  530,  dissenting  opinion,  majority  hold- 
;  statate  requires  more  evidence  than  wns  formerly  necesanry  to 
>Te  adverse  possession  of  user,  nnconstltutlonal.     Cited  also  Is 
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Brown  v.  Morrlsey,  124  N.  C.  298»  32  S.  E.  688,  dissenting  opinion; 
arguendo  in  Riimph  v.  Hiott,  35  S.  C.  455,  15  S.  E.  239,  holding 
statute  divesting  vested  rights  unconstitutional. 

Distinguished  in  Collins  v.  Goldsmith,  71  Fed.  581,  holding  statute 
validating  deeds  signed  in  due  form  did  not  validate  feme  covert's 
deed;  Porster  v.  Forster,  129  Mass.  566,  collecting  cases,  where  stat- 
ute did  not  prescribe  uniform  rule. 

Dower  during  husband's  life  is  a  mere  expectancy,  wholly  given  by 
law,  which  the  law  may  increase,  diminish,  alter,  or  take  away» 
p.  148. 

Cited  and  principle  applied  In  Richards  v.  Bellingham,  etc.,  Land 
Co.,  47  Fed.  855,  and  S.  C.  in  Circuit  Court  of  Appeals,  54  Fed.  210, 
7  U.  S.  App.  494,  both  holding  statute  destroyed  wife's  Inchoate 
right  of  dow^  in  land  previously  alienated  by  her  husband;  McNeer 
V.  McNeer,  142  lU.  400,  32  N.  E.  684,  19  L.  R.  A.  262,  and  n.,  holding 
husband's  contingent  estate  in  wife's  lands  was  defeated  by  legis- 
lation; Guerln  v.  Moore,  25  Minn.  464,  holding  inchoate  right  <^ 
dower  cut  off  by  legislation;  Chouteau  v.  Missouri,  etc.,  Ry.,  122  Mo. 
394,  30  S.  W.  300,  holding  Inchoate  right  to  dower  during  husband's 
life  within  legislature's  control;  Bank  v.  Garlington,  54  8.  C.  429. 
71  Am.  St  Rep.  809,  32  S.  E.  522,  sustaining  statute  providing  con- 
tingent remainders  cannot  be  barred  by  deed  of  feoffment  with 
livery  of  seisin.  Cited  obiter  in  Shell  ▼•  Duncan,  81  &  O.  669,  10 
S.  B.  836,  5  L.  R.  A.  82a 

23  WalL  150-164,  28  L.  60,  STICKNEY  v.  WILT. 

.  Banlcraptey.--  District  and  Circuit  Courts  have  c<mcurrent  juris- 
diction of  suits  at  law  or  in  equity  between  assignee  In  bankruptcy 
and  persons  claiming  adverse  interests  in  property,  or  rights  trans- 
ferable to  or  vested  in  assignee.  Such  suits  are  not  within  Circuit 
Court's  supervisory  Jurisdiction,  pp.  150,  160. 

Cited  and  followed  in  Swann  v.  Sanborn,  4  Woods,  630,  F.  (X 
13,675,  and  Lisberger  v.  Gamett,  1  Hughes,  660,  F.  C.  8,383,  susi 
talning  District  Court's  jurisdiction.  Cited  also  in  Goodrich  v. 
Wilson,  119  Mass.  434,  holding  such  jurisdiction  not  incidental  to 
that  in  bankruptcy,  and  not  exclusive  of  State  courts. 

Bankruptcy.—  That  assignee  comes  into  District  Court  by  "  peti- 
tion,'* contesting  certain  alleged  liens  against  the  bankrupt  estate, 
does  not  make  the  proceeding  ansrthing  other  than  a  suit  in  equity, 
p.  159. 

Cited  and  principle  applied  in  Pettus  v.  Georgia  R.  R.,  etc.,  Co., 
3  Woods,  629,  F.  C.  11,048,  and  Lisberger  v.  Gamett,  1  Hughes,  649, 
F.  C.  8,383,  both  holding  proceedings  were  suits  in  equity;  In  re 
Churchman,  5  Fed.  186,  holding  petition  to  ascertain  and  establish 
lien  on  bankrupt's  vessel  a  suit  in  equity. 
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Bankruptcy.—  Omission  to  pray  for  procees  In  auilgnee'a  petition, 
pontpHtlng  certain  lUns,  doea  not  make  the  proceeding  other  than 
a  casp  in  pqully  wiii't-e  respondentB  voluntarily  appeared  and  walred 
prot^ss  or  flnsweri'il,  p.  1B8. 

Cited  and  priutlple  applied  In  Mllner  v.  Meek,  95  U.  8.  257,  24  L. 
446.  where  errors  of  form  waived;  In  re  Campbell,  3  Hughes,  288, 
2S!>,  F.  C.  2,348,  holding  adverse  claimant,  who  voluntarily  asked 
adjudication  of  her  riRhts,  bound  thereby;  In  re  Anderson,  23  Fed. 
494.  501,  holding  Qling  of  petition  made  all  creditors  In  conrt  parUes 
thereto:  In  re  Carrkr,  48  Fed.  163,  where  parties  voluntarily  ap- 
peared and  anuwered. 

Courts Prior  to  pnssage  of  bankrupt  act  District  Court  po«- 

RpjiKed  no  pqufty  jurisdiction,  p.  Ml. 

Bankruptcy.— Cinult  Court's  final  judgmeDts  and  decrees  tn 
liashruptcy  cases,  \s  hether  originally  brought  there  or  on  appeal 
from  District  Court,  are  reviewable  In  Supreme  Court  if  within  the 
pecuniary  limit  and  iippeal  Is  properly  perfected,  pp.  160.  161. 

Cited    Id    Mllner  v.  Ueek,  9S  U.  S.  257,  24  L.  446,  entertaining 

Bankruptcy.—  Where  review  of  District  Court's  ]udKm<<nt  ts 
Improperiy  sought  under  clanse  In  banhrapt  act  giving  Circuit 
Court  merely  superviiory  power,  appeal  should  be  dismissed, 
pp.  161,  lb-2. 

Cited  and  applied  In  Sandusky  v.  National  Bank.  23  Wall.  293.  23 
L.  156,  Wlswall  v,  Ciimpbell.  93  U.  8.  848,  23  L.  923.  and  Nlmlck  v. 
Coleman.  05  U.  R.  ^t>8.  24  L.  448.  dismissing  appeal  where  case 
within  Circuit  Court's  supervisory  Jurisdiction,  under  bankrupt  act; 
ol>lter  In  In  re  Ilerdlc,  40  Fed.  801. 

Appeal  and  error, —  Where  Circuit  and  Supreme  Court  are  t>otli 
without  Jurisdiction,  ordinarily  cftse  should  be  merely  dismissed 
by  latter,  p.  ]ri2. 

Cited  In  Sandusky  v.  National  Bank,  23  Wall.  293,  23  L.  156,  dis- 
missing appeal  whi^re  case  within  Circuit  Court's  superrlsory  Juris- 
diction, under  bankrupt  act. 

Appeal  and  error.— Where  Circuit  Court  Is  without  appellate 
Juris<lictloii.  but  renders  Judgment  or  decree  In  favor  of  party  In- 
stituting suit.  KuprL'tne  Court  will  reverse  same  and  remand  cause 
with  dirf'Otlon  to  dismiss  It,  since  dismissal  of  appeal  would  work 
Injustice,  pp.  162.  103. 

DlstlngnlRhed  In  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  D.  S. 
son.  371.  25  L.  2K.  dismissing  appeal  where  Circuit  Court  had 
Jurisilktlon. 

Appeal  having  been  Improperly  taken  to  Circuit  Court,  and  time 
foi  appeal  bnvine  clnpsed.  semble.  it  ts  proper  for  Supreme  Coort 
to  suggest  application  for  review  In  District  Court,  p.  104. 
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Cited  In  In  re  Wright,  96  Fed.  821,  holding  court  could  grant 
rehearing  on  petition,  bo  as  to  revive  right  of  appeal  where  lost 
without  culpable  neglect. 

23  Wall.  166-181,  23  L.  90,  THE  SEA  GULL. 

Collision. —  Oongressional  regulations,  prescribing  conduct  in 
emergency,  are  obligatory  where  applicable,  and  where  inapplica- 
ble, established  usages  of  navigation  apply,  pp.  173,  174. 

Cited  in  The  B.  A.  Packer,  140  U.  S.  366.  35  L.  457,  11  S.  Ct  796. 
where  vessel  required  to  keep  her  course,  changed  it 

Collision. —  Steamer  approaching  sailing  vessel,  in  such  direction 
as  to  involve  risk  of  collision,  must  keep  out  of  way  and  sailing 
vessel  must  keep  her  course,  p.  174. 

Cited  in  Hall  v.  Little,  2  Flipp.  161,  F.  C.  5,939,  collecting  cases, 
holding  steamer  prima  fade  liable  for  collision  with  stationary 
craft. 

Collision. —  Steamer  held  in  fault  for  failure  of  steamer's  look- 
out to  see  schooner's  lights  on  clear  night,  followed  by  deck  officer's 
erroneous  orders  to  starboard  instead  of  backing,  before  ascertain- 
ing schooner's  course,  pp.  175-178. 

Cited  and  appUed  in  Thfe  City  of  New  York,  147  U.  S.  85,  37  L. 
90,  13  S.  Ct.  216,  and  The  Martello.  153  U.  S.  72,  38  L.  641,  14  S. 
Ct  726,  both  holding  change  of  helm,  instead  of  stopping,  negligent 
where  other  vessel's  position  unknown;  The  Steamer  Ancon.  6 
Sawy.  128,  F.  C.  348,  collecting  cases,  holding  absence  of  compe- 
tent lookout  a  grave  fault;  The  Golden  Grove.  13  Fed.  601,  698. 
holding  steamer  at  fault  for  not  having  competent  lookout  and 
not  slackening  speed;  The  St.  Nicholas,  49  Fed.  679.  holding  burdon 
on  vessel  having  no  lookout  to  show  peril  not  caused  thereby; 
The  New  York,  175  U.  S.  204,  vessel  In  fault  for  failure  to  see  lights 
on  clear  night;  The  Havana,  54  Fed.  415,  holding  steamer  should 
have  backed. 

Modified  in  The  Umbria,  166  U.  S.  410,  41  L.  1058,  17  S.  Ct  6ia. 
collecting  cases,  holding  change  of  course  not  necessarily  a  fault. 

Oolllaion. —  Schooner  held  not  In  fault  for  change  of  course,  when 
necessary  to  avoid  immediate  danger,  or  in  throes  of  a  collision, 
pp.  178,  181. 

Cited  in  The  E.  A.  Packer,  49  Fed.  99.  reversed  in  S.  C,  140  V. 
S.  366,  35  L.  457,  11  S.  Ct  796.  holding  wrong  step  in  extremis 
chargeable  to  vessel  which  brought  about  danger. 

Collision. —  Burden  of  proof  is  on  parties  preferring  charge  to 
show  schooner  improperly  changed  her  course,  p.  179. 
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a  Wall.  181-245,  23  L.  161,  THE  CORN-PLANTER  PATENT 
(BBOWN  r.  GUILD;  SAME  t.  8BLBT). 

Patcnta. —  Here  application  for  patent  for  machine,  voluntarilj 
irltlidrawn,  waa  of  Itself  no  bar  to  patent  therefor  to  another,  and 
:annot  take  case  out  of  category  of  unancceBsful  experiments,  p. 
HI. 

Cited  and  applied  In  Dcering  t.  Winona  HaryeBter  Worta,  1B6 
D.  8.  302,  39  L.  159.  15  8.  Ct  124.  and  Union,  etc..  Macbine  Co.  t. 
Pulta.  etc.,  Co..  15  Blatchf.  IflB.  F.  G.  14.302,  both  holdlni^  former 
temporary  use  of  somewhat  similar  contrivance,  Blnt^e  abandoned, 
lid  not  Invalidate  subsequent  patent;  HerrlDR  v.  Nelson,  14  BIqtchf. 
tOS.  F.  C.  6.424.  boldlug  former  rejected  application  no  bar;  Put- 
lam  T.  HutchinBon.  II  Bias.  237.  239.  12  Fed.  129,  131,  where  al- 
leged lnfrt&)^ment  was  of  portion  of  contrivance  as  to  wlilch  ap- 
jitlcatlon  rejected.  Cited  In  National,  etc.,  Maizhlne  Co.  t.  John  It. 
(VllUams  Co..  44  Fed.  194.  12  L.  R.  A.  110,  and  n..  and  Lamnon  v. 
Uartin,  159  Mass.  565,  35  N.  B.  81.  aa  to  what  constitutes  Invention; 
Ubrtght  V.  Celluloid  Co.,  1  Fed.  Cas.  322.  mere  experiments  are 
lot  anticipations;  Rubber,  etc..  Co.  t.  MetropoUtap  B.  R.,  20  Fed. 
38S.  1297,  rejected  application  is  not  In  Itself  a  bar  to  iMitent  to 
motber. 

Distinguished  In  Weetingbouee  t.  Cbartlers.  etc..  Gas  Co.,  43  Fed. 
iim.  holding  application  favorably  passed  upon,  though  patent  not 
asued,  admissible  In  evidence. 

nttcmta. —  Mere  application  for  patent,  not  issued,  may  have 
learlng  on  question  of  prior  invention  or  discovery,  p.  211. 

Cited  In  Westfnghonse  v.  Chartiers,  etc..  Gaa  Co.,  43  Fed.  589, 
lolding  such  application  admissible  In  evidence. 

Patents. —  Reissued  patents,  obtained  for  Brown's  corn-planter. 
Held  to  have  t>een  for  things  contained  in  original  patent,  p.  217. 

Cited  iD  Herring  v.  Nelson.  14  Blatchf.  304.  F.  C.  6,424.  Christ- 
man  y.  Bumaey.  17  Blatchf.  155.  156.  F.  C.  2.704.  Wilson  v.  Coon. 
18  Blatchf.  540,  6  Fed.  619,  reviewing  cases.  Eiederlck  v.  Cassell, 
J  Fed.  308.  and  Peoria  Target  Co.  v.  Cleveland  Target  Co..  47 
fed.  T34,  all  holding  reissue  for  elements  contained  in  original 
combination,  valid;  Atwood  v.  Portland  Co..  10  Fed.  287.  sustnlnlng 
i^lalm  In  reissue  for  what  was  previously  described  as  one  mode  of 
making  article;  Bowers  v,  San  Francisco  Bridge  Co.,  00  Fed.  M2, 
nistalnlng  right  of  amendment  in  reissued  patent;  Kerosene,  etc., 
Co.  V.  LIttell.  14  Fed.  Cas.  378,  on  reissue,  separate  claim  may  be 
made  for  sub-combi nation.     See  also  note  to  10  Blss.  417,  418. 

IMstingulshed  In  Packer,  etc..  Co.  v.  Yale  Clock  Co..  123  V.  S, 
104.  31  L.  107,  8  S.  Ct  47,  holding  reissue  for  tilings  not  originally 
patented,  void. 
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Patents. —  Question  of  fraud,  in  obtaining  reissues  for  things  con- 
tained in  original  patents,  must  be  considered  settled  by  commis- 
sioner of  patent's  decision  In  issuing  them,  p.  217. 

Patents. —  Last  clause  in  claim,  '*  substantially  as,  and  for  the 
purpose  set  forth,"  imports  into  claim  the  particulars  of  the  speci- 
fications, p.  218. 

Cited  and  followed  in  Westlnghouse  v.  Boyden,  etc.,  Brake  C5o., 
170  U.  S.  558,  42  L.  1144,  18  S.  Ct  717,  Bobbins  v.  Aurora  Watch 
Co.,  43  Fed.  526,  Bobbins  v.  Columbia  Watch  Co.,  50  Fed.  550.  and 
Illinois  Watch  Co.  v.  Bobbins,  52  Fed.  221,  9  U.  S.  App.  55,  read- 
ing claim  with  specifications;  Bortree  v.  Jackson,  48  Fed.  138,  con- 
struing claim  in  connection  with  patentee's  declared  object;  Cellu- 
loid Mfg.  Co.  V.  Arlington  Mfg.  Co.,  52  Fed.  744,  3  U.  S.  App.  287. 
Hoyle  V.  Kerr,  58  Fed.  397,  17  U.  S.  App.  200,  Columbus  Watch 
Co.  y.  Bobbins,  64  Fed.  395,  22  XJ.  S.  App.  601  (affirming  Bobbins 
V.  Columbus  Watch  Co.,  supra),  and  Craig  v.  Michigan  Lubricator 
Co.,  72  Fed.  176,  where  claim  qualified  by  specification. 

Patents. —  It  is  no  objection  to  validity  of  patent  for  combina- 
tion, that  some  of  elements  of  which  it  is  composed  are  not  new, 
pp.  220,  223. 

Followed  in  Cleveland  Faucet  Co.  v.  Vulcan  Brass  Co.,  72  Fed. 
508,  where  combination  containing  old  elements  patented. 

Patents. —  Brown's  corn-planter  patent  held  infringed  by  corn- 
planting  machines  substantially  similar  in  form  and  object  to  that 
patented,  the  framework  of  which  alone  was  difiTerent,  but  sub- 
stantially equivalent,  pp.  221-222. 

Cited  and  applied  in  Putnam  v.  Hutchinson,  11  Blss.  243,  12  Fed. 
134,  holding  use  of  device,  substantially  similar  to  that  patented,  an 
infringement;  Beece  Button-Hole,  etc.,  Co.  v.  Globe  Button-Hole, 
etc.,  Co.,  61  Fed.  966,  21  U.  S.  App.  244,  holding  patent  infringed 
by  substantially  equivalent  device. 

Patentee's  claim  of  novelty  of  particular  combination,  device,  or 
part  of  machine  described,  is  an  implied  declaration,  as  to  that 
patent,  that  remaining  parts  are  old  and  public,  but  he  or  another 
may  nevertheless  have  distinct  patent  for  them,  pp.  224-225. 

Cited  and  applied  in  Bowell  v.  Lindsay,  113  U.  S.  101,  28  L.  907, 
5  S.  Ct.  510,  and  S.  C,  in  Circuit  Court.  10  Blss.  221,  6  Fed.  294. 
holding  unclaimed  separate  element  of  patented  combination,  not 
covered  by  patent;  Bichards  v.  Michigan,  etc.,  B.,  40  Fed.  166. 
Westlnghouse  v.  Edison  Electric-Light  Co.,  63  Fed.  592.  28  U.  S. 
App.  1,  and  Wells  v.  Curtis,  66  Fed.  321,  31  U.  S.  App.  123,  regard- 
ing unclaimed  elements  of  invention  as  old;  Carter  Mach.  Co.  v. 
Hanes,  78  Fed.  347,  349,  42  U.  S.  App.  314,  and  St.  Louis  Car 
Coupling  Co.  V.  National,  etc..  Casting  Co.,  87  Fed.  894,  57  U.  S. 
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App.  329,  tiotb  hoMhig  oomblnfitlon  not  Inlringed  by  less  than  snb- 
Binutial  uae  of  all  thp  parts;  BlrmlnKham  Cement,  etc.,  Co.  t.  Gater 
[ron  Works,  78  Fed.  355,  41  U.  S.  App.  201,  holding  elements  ot 
patented  combination,  old,  and  common  property:  Overweight,  etc.. 
Elevator  Co.  v.  Improved,  etc..  Assn..  94  Fed.  158,  boldlng  patent 
)f  Improvement  of  olil  Invention,  not  Infringed  by  eqnivaleot  Im- 
irovement. 

Patent. —  Location  of  binge-Joint  on  different  part  of  machine, 
nliere  office,  purpose,  operation,  and  effect  are  the  same.  Is  an  In- 
'rlngement  of  patent  th«%of,  p.  22C. 

Fateata.^  Claim  of  a  reenlt  by  Bnbstantially  the  means  set  fortb 
n  the  sped  11  cat  Ion.  held  not  tnvaUd.  as  claiming  a  mere  result,  p. 
*2Q. 

Patents. —  Claims  should  be  favorably  constmed  to  give  effect 
a  patent  where  It  can  be  reasonably  done,  p.  226. 

Cited  In  Lamson  Cnsh  Ry.  t.  Eeptlnger,  4S  Fed.  24»,  giving  patent 
nost  favorable  reasonable  constmctlon. 

Patents. —  Burden  of  proof  is  on  tbe  party  wbo  gets  up  objec- 
ion  of  "  prior  use  "  against  patent,  p.  227. 

Patents. —  Applications  of  old  device  to  new  use,  held  not  pat- 
•ntable.  and  patent  I.s.toed  therefor  void,  p.  230. 

Cited  In  Fond  du  lAc  County  v.  May,  137  U.  B.  406,  84  L.  718, 
11  S.  Ct.  102.  holding  introduction  of  grating  into  old  contrivance 
'or  prloon  donra,  did  not  make  It  patentable. 

Patent  for  substantially  same  contrivance  as  one  for  whlcb  pat- 
:nt  previously  Issued  to  same  Inventor,  was  void,  p.  232. 

Patent. —  Peg,  to  prevent  rear  part  of  corn-planter  from  tipping 
too  far,  is  a  matter  too  frivolous  to  be  subject  of  invention  or 
laienled,  p.  232. 

Patent  of  apparatus  containing  lever,  held  Infringed  by  machine 
n  which  a  fixed  perpendicular  handle  performs  precisely  same 
runctions  In  bbuih  way,  p.  235. 

MiKcelhineonB. —  Cited  In  American,  etc.,  Pnlp  Co.  v.  Howland, 
jtc..  Pulp  Co.,  70  Fed.  888,  as  to  what  constitutes  Invention;  Rob- 
t>ias  V.  lUlnolB  Watch  Co.,  81  Fed.  008,  53  C.  8.  App.  406,  In- 
:ld  en  tally. 

£3  Wall.  246-201,  23  L.  90,  THB  COLLECTOR  v.  RICHARDS. 

Cugtoma  duties.^  Act  of  1S46,  fixing  value  of  foreign  money  at 
metal  value,  repealed  former  acta  and  bound  collectors  of  ports 
and  Importers,  when  valne  waa  proclaimed,  in  accordance  tbere- 
with,  pp.  257-261. 
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Clted  and  applied  In  Cramer  v.  Arthur,  102  V.  S.  615,  26  L.  260. 
Wood  V.  United  States,  72  Fed.  255,  38  U.  S.  App.  226.  and  United 
States  y.  Newhall,  91  Fed.  527,  532,  reviewing  cases,  all  holding 
proclamation,  under  act  of  1873,  bound  collectors  of  customs  and 
importers;  Helnemann  v.  Arthur,  120  U.  S.  85,  30  L.  606,  7  8.  Gt 
447,  valuing  Russian  silver  rouble  according  to  act,  for  purpose  of 
computing  value  of  Imports;  United  States  v.  Klingenberg,  153  U. 
S.  95,  96,  38  L.  648,  14  S.  Gt.  791,  reviewing  cases,  holding  collector's 
valuation,  according  to  proclamation,  not  re\iewable  by  board  of 
general  appraisers;  arguendo,  in  Detrick  v.  Balfour,  7  Sawy.  353, 
8  Fed.  471. 

Customs  duties. —  Value  of  jiound  sterling,  as  fixed  by  statute 
of  1846,  at  four  dollars,  eighty-six  cents,  six  and  a  half  mills,  is  its 
actual  value,  and  matter  of  public  notoriety,  p.  258. 

Cited  in  King  v.  Hamilton,  8  Sawy.  169,  12  Fed.  480,  holding 
promissory  note  for  pounds  sterling.  Is  for  money,  and  not  for  a 
commodity. 

Statutes. —  Beferenee  to  finance  committee's  report  allowed,  as- 
throwing  light  on  construction  of  act,  p.  258. 

Cited  in  American,  etc..  Twine  Co.  v.  Wortfalngton,  141  U.  S.  474, 
35  L.  824,  12  S.  Ct.  57,  holding  proceedings  of  legislative  body  may 
be  examined  In  construing  legislation. 

Customs  duties. —  Gold  coins  should  be  used  In  comparing  money 
of  diiferent  countries,  gold  being  the  general  medium  of  interna- 
tional exchange,  pp.  259,  260. 

Cited  In  United  States  v.  Klingenberger,  153  U.  S.  100»  38  L.  650, 
14  S.  Ct  793,  holding  value  of  gold  coins  properly  considered  in  as- 
certaining value  of  foreign  coin. 

23  Wall.  261-278,  23  L.  86,  MASON  v.  GRAHAM. 

Patent. —  Machine  producing  same  results  in  same  way  as  that 
patented,  infringes  on  latter.  Difference  In  form  and  method  of 
attachment  of  a  journal-bearing  arm.  In  patent  for  picker-staff  mo- 
tion in  looms.  Is  immaterial,  p.  275. 

Cited  in  Railway,  etc.,  Mfg.  Co.  v.  Broadway,  etc.,  By.,  26  Fed. 
527,  holding  subsequent  inventions,  infringements  which  come 
within  scope  of  patent;  Thompson  v.  Glldersleeve,  34  Fed.  46,  hold- 
ing patent  infringed,  though  form  of  machine  somewhat  different 

Patents. —  Damages  for  infringement  should  be  estimated  from- 
sales  of  infringing  device,  made  independently,  rather  than  from 
sales  in  combination  with  another  machine,  p.  276. 

Patents. —  Infringe  is  entitled  to  credit  for  saving  in  productlcm 
of  infringing  device,  through  Improvement  of  his  own.  and  decree- 
against  him  In  damages  should  be  modified  to  that  extent  P*  277. 
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Cited  In  Tllgliman  t.  Proctor,  120  tJ.  S.  144,  31  L.  606,  8  S.  Ct.  898, 
ollecting  cs^cs,  lioldlog,  upon  bill  ln.eqnlt7,  proflU  rKioverable  for 
Dfrlngement;  Pack&rd  v.  L&clng-Stad  Co.,  70  Fed.  68,  33  V.  S. 
ipp.  306,  aud  Morthem  Trust  Co.  v.  Snyder,  77  Fed.  820,  46  D.  S. 
.pp.  587,  as  Instance  of  modifying  decree  aod  dlrldlng  costa. 

Fatents.^ —  Sum  paid  to  patentees,  by  Infrlager,  to  secure  bis  cns- 
Dmers  from  litigation,  ahonld  not  be  credited  to  him  In  estlmatlDg 
a  mages,  p.  27', 

3  Wall.  278-28*.  23  L.  127,  AMBLER  t.  WHIPPLE. 

Appeal  and  eiTOT.—  Beheaxing  will  not  be  granted,  except  at  de- 
ke  of  iiji^mber  of  the  court,  and  consent  of  a  majority,  and  no  reply 
}  peiitlon  therefor  Is  allowed,  p.  282. 

Cited  In  Winchester  t.  Winchester,  121  Mass.  130,  holding  appll- 
atioD  for  rehearing  addressed  ezcluslrely  to  court's  discretion;  Id  '' 

9  Jessup.  SI  GaL  481,  22  Pac.  1035,  dissenting  opinion,  majority 
eoying  iiioilon  for  rehearing.    See  Ambler  t.  Chouteau,  1  Fed.  Cas.  f 

90,  dlHcuEalng  history  of  Ittigation.  | 

Appeal  and  error.—  Rebsaring  will  not  be  granted  on  ground  that  | 

■cord  was  iui|ierfect.  It  appearing  that  counsel  had  carefully  con-  i 

idered  sufficiency  of  transcript,  and  omitted  matters  presented  noth-  I 

ig  aflectlne  the  merits,  pp.  282,  283.  ! 

3  Wall.  283-289,  23  L.  135,  THOMAS  T.  WOOLDRIDGB. 

Appeal  and  error.—  Supreme  Court  will  entertain  motion  to  dls- 
ilss  before  term,  In  which  In  regular  order  the  record  Is  retum- 
bte.  If  record  has  been  actually  brought  up  and  printed,  p.  2S8.  I 

Cited  in  Clark  V.  Hancock,  94  V.  S.  403.  24  L.  146,  where  motion 
□tertaiued  before  return  day;  Hamlll  y.  Bank,  7  Colo.  App.  473,  43  ' 

'ac.  004.  Huetalaing  appellee's  right  to  file  record  and  move  to  dls-  ' 

ilsa  before  return-day.  i 

Appeal  and  orror.-  Omission  to  accompany  notice  of  motion  to 
ismiss  Id  Supreme  Gourt,  with  copy  of  brief  to  be  used  In  support  , 

bereof.  la  not  ground  for  postponing  hearing,  where  opposing 
ounsel  hu3  Bled  full  argument  upon  merits.  Otherwise  It  might 
*,  p.  288. 

Appeal  and  error. —  It  Is  no  objection  to  motion  to  dismiss  in 
upreroe  Court,  that  defendants  other  than  the  only  one  harlng 

rc.ll  lutere!)t  In  the  litigation,  and  who  alone  Sled  an  answer,  are 
ot  pnrties  thereto,  p.  288.  j 

Appeal  from  decree  dlssoivlng  injunction  without  dismissing  tdli  I 

bould  be  dismissed,  such  decree  twlng;  Interlocntory  merely,  [q;).  288. 
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Cited  and  applied  In  Norton  ▼.  Hood,  12  Fed.  765,  where  sole  effect 
of  decree  was  to  refuse  to  grant  Injunction;  Denver,  etc.,  R.  t. 
Walker,  68  Fed.  24,  32  U.  S.  App.  420,  holding  order  dissolving 
temporary  Injunction  not  appealable;  Trump  v.  McDonnell,  112  Ala. 
258,  20  So.  525,  holding  decree  dissolving  Injunction  not  final;  Cohn 
V.  Lehman,  93  Mo.  584,  6  S.  W.  270,  and  Browne  v.  Edwards,  etc., 
Lumber  Co.,  44  Neb.  365,  62  N.  W.  1072,  holding  action  on  injunction 
bond  not  maintainable  upon  dissolution  of  injunction  merely,  before 
final  hearing.  Cited  also  in  Kilpatrlck  v.  Kansas,  etc.,  R.,  38  Neb. 
641,  41  Am.  St  Rep.  757,  57  N.  W.  671,  holding  interlocutory  decree 
in  pending  action  in  Federal  court  no  bar  to  State  court^s  juris- 
diction. 

23  Wall.  28^293,  23  L.  155,  SANDUSKY  v.  NATIONAL  BANK. 

Bankruptcy.—  Appeal  in  bankruptcy  case  from  Circuit  to  Supreme 
Court,  lies  only  in  equity  cases  and  not  from  Circuit  Court's  decree 
in  exercise  of  supervisory  jurisdiction  over  District  Court,  pp.  292. 
293. 

Cited  and  applied  in  Wiswall  v.  Campbell,  93  U.  S.  348,  23  L.  923, 
holding  Circuit  Court's  judgment  In  proceedings  to  prove  creditor's 
claim  not  reviewable;  Hill  v.  Thompson,  94  U.  S.  322,  324,  24  L.  193, 
194,  holding  Circuit  Court's  action  upon  adjudication  of  bankruptcy 
by  District  Court  not  reviewable;  Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.,  98  U.  S.  369,  25  L.  202,  refusing  to  review  proceedings  on 
petition  for  adjudication  of  bankruptcy;  Graham  v.  Boston,  etc.,  R., 
14  Fed.  761,  holding  adjudication  of  bankruptcy  not  Impeachable 
collaterally;  Herman  v.  Steams,  95  Va.  62,  27  S.  E.  602,  holding 
judgment  vacating  adjudication  in  bankruptcy  not  colaterally  im- 
peachable. 

Bankruptcy.-- Proceedings  in  pending  bankrupt  suit  are  always 
open  for  re-examination  upon  proper  application  therefor;  and  any 
order  may  be  set  aside  upon  proper  showing,  provided  rights  hi^ve 
not  vested  which  would  be  disturbed  thereby,  p.  293. 

Cited  and  applied  in  Lisberger  v.  Garnett,  1  Hughes,  650,  F.  C 
8,383,  and  In  re  Betts,  4  Dill.  98,  F.  C.  1,371,  sustaining  Bankruptcy 
Court's  authority  to  vacate  order;  Boutwell  v.  Alderdice,  2  Hughes, 
122,  F.  C.  1,708,  sustaining  court's  authority  to  allow  revlsal  of 
former  assignee's  accounts. 

Bankruptcy.—  Applications  for  re-examination  of  record  and  set- 
ting aside  adjudication  may  be  either  by  motion  or  petition,  p.  293. 

Bankrupt's  petition  to  have  record  reviewed  and  adjudication  set 
aside  Is  part  of  original  proceeding,  not  a  bill  in  equity;  hence  is 
reviewable  in  Circuit  Court  under  its  supervisory  and  not  its  ap- 
peal power,  p.  293. 
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allowed  in  Conro  v.  Crane,  94  U.  S.  443.  24  L.  14B,  holding  Clr- 
:  Court's  acllon  on  District  Court's  declrioB  In  such  proceedings, 


I  Wall.  204-307,  23  L.  166.  GREGORY  v.  McVBIGH. 
ourta. —  WtiLTf  iipiii^al  from  Interior  to  higtaeat  State  court  waa 
wed  Diily  liy  IntiLTs  leave  upon  application,  and  had  been  denied 
regular  urdei'  of  iirnceedlng,  writ  of  error  to  review  a  Federal 
le  lay  to  luft'rlor  not  the  appellate  court,  pp.  806-307. 
olloweil  ia  Windsor  t.  McVeigh,  93  U.  B.  27S,  23  L.  91S,  and 
idBor  V.  MtVeigh,  154  U.  S,  617,  23  L.  168.  14  S.  Ct  1216,  where 
t  of  error  directed  to  Corporation  Court  of  Alexandria,  Virginia; 
Dley  T.  Sthwolby.  182  V.  8.  269.  40  L.  965,  18  S.  Ct.  760,  and 
Tin  V.  Texns,  llht  V.  S.  216,  41  L.  136,  10  S.  Ct  1027,  botli  holding 
t  properly  addressed  to  Texas  Court  of  Civil  Appeals;  Clarke's 
l>eal.  TO  Conn.  4'S4,  40  AU.  112,  holding  Superior  Court's  ]udg- 
It  rendered  according  to  State  Supreme  Court's  direction,  re- 
ivabie  by  Federal  Supreme  Court.  Cited  obiter  in  Herrmann  v, 
:ker.  157  U.  S.  6Ci>.  :19  L.  848,  15  S.  Ct.  729. 

'Istinguished  in  Flslier  v.  Perkins,  122  U.  S.  626,  30  K  1ID3,  7  S. 
1228,  where  not  shown  that  Court  of  Appeals  bad  denied  appll- 
ion  for  Appeal. 

ourts.—  state  court  decision  against  title  set  up  to  property  aned 
.  under  Federal  coiirfa  Judgment  and  execution,  involves  a  Fed- 
I  question  and  Is  levlewable  In  Supreme  Court,  p.  307. 

WaU.  307-321.  23  I..  119,  BLAKB  V.   NATIONAL  BANKS, 
tatutes.—  Itercnue  law  provision  being  ambiguous,  legislative 
ce^dlngB  and  records  were  referred  to,  to  ascertain  true  menn- 
.  pp.  316-320. 

■ollowed  In  Amerknn  Net  etc.,  Co,  v.  Worthlngton,  141  U.  S. 
,  3B  L.  KS4.  12  S.  (.'t,  5T,  The  Saratoga,  9  Fed.  330,  and  Cooper  v. 
hmond.  etc..  R.,  42  l''ea.  700,  8  L.  R.  A.  3C8,  referring  to  proceed- 
s  of  Congress  In  construing  law;  Simpson  v.  Story.  145  Mass. 
,  1  Am.  St  Uep.  4«0.  14  N.  E.  fi42.  collecting  cases,  upon  what 
y  be  considered  In  construing  doubtful  statute;  People  v.  Dallon, 
:  N.  Y.  185,  52  N.  E.  1116.  holding  legislature's  records  and 
rnals  could  be  considered  In  case  of  doubt;  Somers  v.  State,  6  8. 
k.  324,  5R  N.  W.  805,  where  legislature's  Journals  considered  to 
ermine  which  of  Ino  laws  was  operative. 

Mstingulshcd  In  Bale  Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
SG  L.  611.  15  S,  Ct.  516,  where  language  unambiguous. 
itatate  construed,   nhen   meaning  doubtful,   In  accordance   with 
cticBl  (-onstruction  of  adminlstiatlve  department  of  the  govetn- 

Ut  p.  321. 
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Cited  In  State  y.  Harrison,  116  Ind.  307,  10  N.  B.  149,  reTiewing 
cases,  construing  statute  according  to  practice  and  usage.  See 
note  to  1  Holmes,  378,  F.  C.  9,506. 

Internal  revenue  law  of  1870  construed  respecting  income  fax  on 
corporations,  and  held  that  tax  on  incomes  accruing  during  tbe 
hiatus  between  old  and  new  law  was  collectible  thereafter,  p.  321. 

Followed  in  Blake  v.  Fourth,  etc.,  Bank,  154  U.  S.  616,  14  S.  Ct 
1196,  and  Missouri,  etc.,  R.  R.  y.  United  States,  19  Fed.  67,  holding 
tax  payable. 

28  WalL  821-331,  23  L.  143,  SLACK  ▼.  TUCKER. 

Internal  reyen.ue. —  Persons  selling  in  their  own  names  at  their 
own  store,  on  commission,  goods  passing  through  their  hands  before 
delivery,  sales  exceeding  $25,000,  were  taxable  as  wholesale  dealer* 
under  act  of  1864,  as  amended,  pp.  329-330. 

Cited  in  Quinn  v.  Dimond,  72  Fed.  995,  44  U.  S.  App.  409,  holding 
persons  occasionally  buying  liquor  in  bulk  In  their  own  names  on 
commissions,  for  others,  wholesale  dealers. 

Factors.— Difference  between  factor  and 'broker  is,  that  former 
may  buy  and  sell  in  his  own  name  and  has  goods  in  his  possession, 
while  latter  merely  negotiates  sales  or  purchases  for  others,  pp. 
829,  330. 

Cited  in  American  Sugar  Co.  ▼.  McGhee,  96  Ga.  37,  21  S.  E.  386^ 
holding  broker  could  not  receiye  goods  or  direct  to  whom  they  should 
be  delivered;  Sparks  v.  Flannery,  104  Ga.  325,  30  S.  E.  823,  upon 
nature  of  factor's  business;  Henderson  v.  The  Commonwealth,  78 
Ya.  489,  holding  one  who  negotiated  sales  of  merchandise  without 
having  possession  of  it,  a  broker;  Quinn  v.  Dimond,  72  Fed.  999. 
44  U.  S.  App.  469,  dissenting  opinion,  majority  holding  as  stated 
supra.    See  copious  note  to  93  Am.  Dec.  173. 

Distinguished  in  Henllch  v.  McDonald,  80  Gal.  480,  22  Pac.  301, 
holding  dealer  in  mining  stocks  was  special  agent  and  trustee  for 
principal,  and  not  a  factor. 

Internal  revenue.—  Fact  that  corporation  had  paid  manufacturing 
tax  on  goods  sold  by  their  commission  merchants  does  not  affect 
latter's  liability  for  wholesale  dealers'  tax,  p.  330. 

23  WaU.  331-352,  22  L.  99,  SCHOLEY  v.  RBW. 

Appeal  and  error.—  In  general  only  questions  specified  in  assign- 
ment of  errors  are  open  to  plaintiff,  p.  345. 

Appeal  and  error.— Where  court's  findings  were  in  their  nature 
a  special  finding,  their  sufficiency  to  support  the  Judgment  is  open 
to  re-examination  on  assignment  that  decision  was  for  the  wrong 
party,  p.  345. 


iQ  Nolee  on  U.  8.  Beporta.  23  WbU.  331-852 

lutenml  reTenne.—  SiicceEslon  or  devolntlMi  tax  does  not  Tlolate 
le  constitutional  reBtrlctions  upon  direct  taxation,  being  an  excise 
utf  upoQ  ttie  devolution,  as  distinguished  from  land  and  capitation 
IS,  pp.  :!4G-348. 

Cited  and  principle  applied  In  Springer  v.  United  States.  102  D.  S. 
Dl.  GU2.  26  r..  299,  holding  Income  tax  an  excise  or  duty;  Magoun 
,  Illinois  Trust,  etc..  Bank,  170  U.  8.  288.  42  L.  IMl,  18  S.  Ct.  598. 
>llL'ctlng  cases,  sustalnlnff  Illinois  Inheritance  tax;  Wallace  t. 
lyers.  38  Ked.  186.  4  L.  R.  A.  173,  and  note,  reviewlDK  cases,  aus- 
ilDing  New  York  Inheritance  tax;  High  t.  Coyne,  93  Fed.  451.  col- 
H'llng  cases,  suatalnlng  inheritance  tax  of  1S98:  State  v.  Hamlin. 
6  Me.  498.  .W3,  41  Am.  St.  Rep.  571.  575,  30  Atl.  77.  79,  25  L.  II.  A. 
33.  03.\  MiDot  T.  Wlnthrop.  162  Mass.  118.  38  N.  E.  51i.  collecting 
USPS,  rielstiiorpe  v.  Forneil,  20  Mont.  307,  SI  Pao.  26S.  39  L.  R.  A. 
74.  reviewing  cises.  Matter  of  MePherson.  104  N.  T.  317,  68  Am. 
tep.  504,  10  N.  E.  686,  and  State  v.  Alston,  04  Teon.  681.  682,  30 
.  W.  751,  28  L,  B.  A.  180,  collecting  cases,  sustaining  collateral 
iherltance  tflies;  Pollock  y.  Farmers'  Loan,  etc.,  Co.,  157  V.  8.  634. 
48,  39  L.  838.  843,  15  S.  Ct.  710,  716,  reviewing  cases,  majority 
paying  constitutionality  of  tax  on  Income  from  land;  Pollock  t. 
armera"  Loan.  etc..  Co..  158  D.  S.  654,  657,  658.  689.  711,  SB  L.  1131. 
132,  1133,  1144.  1161,  15  S.  Ct  927,  928,  920,  941,  949,  dissenting 
pinions,  majority  denying  constitutionality  of  income  tax.  See 
1  Am.  St.  Rep.  S80,  681,  682,  note  on  collateral  Inheritance. 

Distinguished  In  Pollock  t.  Farmere"  Loan,  etc.,  Co.,  157  U,  8.  577. 
U  L.  818.  15  S,  CL  688,  reviewing  cases,  holding  a  tax  on  Income 
rom  land  direct  and  nnconstltutlonal. 

Taxation.— That  a  succeeslon  tax  becomes  a  lien  on  land  does 
ot  make  It  a  direct  tax,  that  being  but  an  appr(q>riate  retmlatlon  for 
s  collection,  p,  S4T. 

Internal  revenna.— Income  tax  Ib  not  a  direct  tax,  pp.  347-348. 

Cited  In  Springer  t.  Uoited  States,  102  V.  8.  601,  602,  26  L.  269, 
iixtatning  constitutionality  of  Income  tax. 

Overruled  as  to  this  point  by  Pollock  v.  Farmers'  Loan,  etc.,  Co., 
.17  U.  S.  577.  39  L.  818.  16  8.  Ct.  688,  denying  constitutionaUty  of 

Internal  rereane.—  Devise  of  an  equitable  interest  In  realty  in 
r-hich  tni»!tee  had  invested  personalty  prerlously  bequeathed  to 
?Btator,  was  a  devolution  of  realty  within  revenue  law  of  1864,  and 
Eodered  devisee  liable  for  a  snccesslon  tax,  though  in  subsequent 
artltlon  proceedings  he  received  only  personalt]',  pp.  348-350. 

Appeal  and  error. —  General  assignment  that  lower  court's  de- 
IbIoq  was  erroneous  will  probably  not  support  objection,  raised  (or 
mt  time  In  Supreme  Court,  to  avoid  a  euccesalon  tax,  that  devise 
ras  void  because  of  alienage,  p.  850. 
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Estoppel. —  One  who  has  always  claimed  benefit  of  devise  of  an 
equitable  estate,  and  has  received  value  thereof  In  partition  pro- 
ceedings, is  estopped  to  claim,  in  order  to  evade  succession  tax,  that 
it  was  void  because  of  his  alienage,  pp.  3o0-<351. 

Cited  and  principle  applied  in  Jacobs  v.  Miller,  50  Mich.  127,  15 
N.  W.  45,  collecting  cases,  holding  heirs  of  wife,  to  whom  and  her 
supposed  husband  land  was  Jointly  conveyed,  estopped  to  deny  the 
relationship;  Ellinwood  v.  Holt,  60  N.  H.  58,  holding  prior  attaching 
creditor,  who  treated  mortgagee's  attachment  as  void,  cannot  re- 
gard latter  valid  to  defeat  mortgage;  Hentig  v.  Redden,  —  Kan. 
App.  — ,  55  Pac.  501,  grantees  having  accepted  lands,  against  which 
claims  for  improvements  existed,  estopped  to  assert  right  to  take 
its  appraised  value. 

23  Wall.  352-^367,  23  L.  109.  REEDY  v.  SCOTT. 

Patents. —  Surrender  of  patent  extinguishes  It,  and  causes  all 
suits  founded  upon  it  to  fail.  Reissued  patent  becomes  new  cause 
of  action,  for  which  remedy  must  be  by  new  suit,  pp.  364,  365. 

Cited  in  Meyer  v.  Prltchard,  131  U.  S.  cclx  (appendix).  961.  dis- 
missing appeal  where  patent  surrendered  pending  suit;  obiter  in 
Bby  V.  King,  158  U.  S.  373,  39  L.  1021,  15  S.  Ct  974. 

Modified  in  Allen  v.  Culp,  166  U.  S.  504,  41  L.  1094,  17  S.  Ct  645. 
holding  patent  not  cancelled  unless  reissue  takes  place. 

Patents. —  Expiration  of  patent,  extension  pending  litigation,  and 
continued  infringement  furnish  case  for  supplemental  bill  to  pro- 
long suit  to  recover  for  infringement,  both  before  and  after  exten- 
sion, p.  364. 

Equity. —  Error  will  be  considered  waived  where  complainant 
filed  supplemental.  Instead  of  new,  bill  on  reissued  patent  and  re- 
spondent pleads  thereto,  and  both  parties  thereafter  disregarded 
the  irregularity,  pp.  365,  366. 

Patents. —  Patented  machine,  composed  of  old  ingredients,  is  not 
infringed  by  one  containing  less  than  all  of  such  Ingredients,  pp. 
366^67. 

Cited  in  Kinzel  v.  Luttrell  Brick  Co.,  67  Fed.  927,  31  U.  S,  App. 
652,  where  alleged  infringing  combination  did  not  contain  all  in- 
gredients of  the  patent 

Arbitrator's  construction  of  patent  upon  submission  of  question 
of  infringement,  will  be  presumed  to  be  correct  especially  where 
description  of  patented  and  alleged  infringing  machine  not  in  the 
record,  p.  367. 

23  Wall.  368-374.  23  L.  114.  SMITH  v.  ADSIT. 

Courts. —  Statement  in  State  court's  opinion,  dismissing  bin  for 
want  of  equity,  that  act  complained  of  might  have  been  in  violation 
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it  Federal  law,  did  nat  render  decree  reviewable  by  Supreme  Court. 
iip.  373-374. 

Courts.—  Djnmtsxal  of  bill  by  State  court,  for  waat  of  equity,  la 
lot  reviewnlilf  In  Federal  Supreme  Court  Wbat  amouDta  to  a 
trust,  or  out  of  wliat  facta  trust  may  spring,  are  not  Federal  ques- 
aons,  pp,  373-374. 

Q  Wall.  3T4-383,  23  L.  47,  SMYTHB  v.  FISKE. 

Internal  revenue.—  Revenue  law*  are  to  be  conetmed  liberally 
■o  carry  out  purposes  of  their  enactment,  p.  380. 

Cited  and  applied  in  United  States  v.  Stowell,  133  U.  S.  12,  33 
L.  558,  10  S.  Ct.  24(1,  collecting  caaes.  hcridlni;  property  forfeited 
'or  conducting  IIIckxI  atlil;  Glover  v.  United  States,  164  U.  S.  297. 
II  L.  441,  17  S.  Ci.  '.(T,  Klvlng  liberal  interpretation  to  atatute  pro- 
rldlng  tor  reimliurRetnent  of  certain  taxes;  State  v.  Snillvan,  50 
li'ed.  1)03,  couHtruliig  statute  for  removing  prosecution  against  rev- 
enue officer  into  Federal  court,  as  part  of  revenue  system;  Anglo- 
:alirornia  Bank  v.  Secretary.  76  Fed.  748,  48  U.  8,  App.  39,  constm- 
QK  power  of  Rovernment  over  articles  under  bond  In  wareboua? 
nofe  than  three  years;  Hunter  v.  Coming.  8tJ  Fed.  915,  57  D.  S.  App. 
113,  holding  revenue  law  applicable  to  spirits  obtained  from  barrel 
itaves.  Into  which  it  had  aoaked;  United  States  v.  Sapinkow,  00 
fed.  659,  holding  law  in  terms  applicable  to  cigars.  Included 
^garettes. 


Statutes.- 

Ing  it.  pp.  2 
Cited  in  ! 
'^moving  pi 
nond  V.  Pa 
■oustruing 


;ise  of  doubt,  title  of  statute,  pre-existing  taw, 
ji'pose  of  new  one  may  be  considered  In  conatm- 


.  Sullivan,  50  Fed.  603,  construing  statute  for 
Ion  of  revenue  officer  into  Federal  court;  Dla- 
'9  Iowa,  580.  44  N.  W.  819,  considering  title  In 
TTnlted  States  v.  Freight  Assoc,  168  U.  S.  353. 
154.  41  L.  iaS2,  ]7  3.  Ct.  563.  564.  dissenting  opinion,  majority 
lolding  Binlule  prohibiting  certain  contracts  in  restraint  of  trade 
lot  confined  to  cines  where  restraint  unreasonable;  Hamilton  v. 
[tathbonc.  17^  V.  S.  419,  construing  act  of  Congress  as  to  married 
■somen's  projierty. 

Statute. —  rmc'ilcol  contemporaneous  construction  by  treasury 
lepartmcnt  Is  entitled  to  weight  In  construing  revenue  laws,  p.  382. 
Cited  and  applied  in  Hahn  v.  United  States,  107  V.  S.  406,  27  L. 
i2a.  2  8.  Ct.  497.  sustaining  practical  construction  of  law  relative 
lo  dlatrihution  of  lines  by  secretary  of  the  treasury;  Five  Per  Cent. 
rages,  110  U.  S.  485,  28  L.  202,  4  S.  Ct.  218,  where  conclusion 
reached  accorded  with  practical  construction  of  law  for  giving 
States  certain  public  lands;  Brown  v.  United  SUtes,  113  U.  S,  571, 
Si  L.  1060,  5  S.  Ct  050,  collecting  cases,  holding  provisions  relat- 
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ing  to  retirement  of  naval  officers  applicable  to  warrant  officers, 
In  accordance  with  executive  construction;  United  States  v.  Hill 
120  U.  S.  182,  80  L.  632,  7  S.  Ct  517,  following  contemporaneous 
and  continuous  practical  construction  of  law  respecting  clerk's 
returns;  Rand  t.  United  States,  38  Fed.  667,  collecting  cases,  sns- 
talning  construction  of  law  giving  commissioners  fees  for  draw- 
ing complaints  in  criminal  cases;  United  States  v.  Barber,  74  Fed. 
488,  41  U.  S.  App.  424,  where  law  relative  to  interest  on  certain  judg- 
ments against  government  construed  according  to  practice;  Pitts  v. 
Logan  County,  8  Okl.  741,  41  Pac.  591,  collecting  and  reviewing 
authorities,  deciding  liability  of  territorial  court  clerk  to  account 
for  fees,  according  to  practice  and  attorney-generals'  opinions. 

Distinguished  In  Swift  Go.  v.  United  States,  105  U.  S.  6d5,  26  L. 
1109,  and  Northern,  etc.,  R.  t.  Sanders,  47  Fed.  609,  where  there 
was  no  ambiguity. 

Ottstonui  duties. —  Where  section  levied  duty  on  silk  goods  "not 
otherwise  provided  for,"  the  reference  was  to  an  enumeration  of 
silk  articles  in  the  same  section,  which  It  supplemented,  and  not 
to  prior  acts,  pp.  380-383. 

Cited  and  foUowed  in  Movius  v.  Arthur,  95  U.  S.  147,  24  L.  421, 
Solomon  y.  Arthur,  102  U.  S.  212,  26  L.  148,  Arthur  v.  Butterfleld, 
125  U.  S.  76,  81  L.  646,  8  S.  Ct  717.  Morrison  v.  Arthur,  13  Blatchf . 
196.  F.  C.  9,842,  similarly  construing  similar  provisions;  Arthur  v. 
Lahey,  96  U.  S.  113,  24  L.  766,  cited,  arguendo,  in  Littleton  v. 
Oliver  DitsoB  Co.,  62  l^ed.  599. 

Modified  in  Arthur  v.  Lahey.  96  U.  S.  115.  24  L.  767,  holding 
prior  tariff  act  specifically  designating  article  not  repealed  by  gen- 
eral provision  in  later  act.  Distinguished  in  Barber  v.  Schell,  107 
U.  S.  622,  27  L.  492,  2  S.  Ct  306,  reviewing  cases,  sustaining  duty 
levied  under  later  act;  Lloyd  v.  McWilliams.  31  Fed.  262.  263. 
reviewing  cases,  holding  "  chemical  compounds  **  not  term  of  spe- 
cial description  sufficient  to  take  article  out  of  "  similitude  clause." 

Statutes. —  Federal  revised  statutes,  being  a  collection  of  exist- 
ing laws  without  change  in  their  provisions,  constitute  a  legislative 
interpretation  of  laws  where  their  phraseology  is  altered  therein, 
p.  382. 

Cited  and  applied  in  United  States  v.  Claflin,  14  Blatchf.  58,  F.  C. 
14,799,  holding  omission  to  include  a  provision  in  the  revised  stat- 
utes, a  legislative  declaration  that  it  was  superseded;  Thommesen 
V.  WhltwiU,  21  Blatchf.  63,  12  Fed.  903,  holding  certain  sections  of 
revised  statutes  are  re-enactments  of  pre-existing  acts;  The 
Schooner  L.  W.  Eaton,  9  Ben.  302,  F.  C.  8,612,  holding  territorial 
jurisdiction  of  court  not  altered  by  revised  statutes;  In  re  Dana, 
68  Fed.  899.  collecting  rases,  holding  slight  change  in  phraseology 
in  revised  statutes  imported  no  change  in  the  law. 
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Modified  In  United  States  t.  Jordan.  2  Low.  M3,  F.  C.  15.498. 
DlfllDg  Bncb  leKlslatlve  deolaratlon  wonld  not  control  a  prtoi 
upreme  Conrt  aedelon. 

Appeal  and  •rror. —  On  error  court  cannot  review  finding  ot  Jury 
poD  question  of  fact,  p.  38S. 

t  WalL  38S-400,  23  L.  104,  DONOVAN  T.  tJNITDD  STATES. 
Cuatoma  datlH. —  St  I^ols,  not  being  an  "«namenited  port" 
ider  act  of  1822.  ber  surveyor  was  not  entitled  to  the  compeosa- 
on  of  a  collector  of  such  a  port  by  reason  of  bis  performing  the 
itles  of  collector  as  well,  the  law  giving  him  an  extra  compensa- 
on  for  snch  daty,  pp.  897-406. 
Not  elted. 


[  WalL  405-411,  23  L.  136.  RAILROAD  CO.  v.  BWABET. 
KortgagM — Appeal  may  be  taken  from  decree  of  foreclosure 
Id  sale  when  rights  of  parties  have  all  been  settled,  and  nothing 
imalDS  bot  to  make  sale  and  pay  proceeds,  p.  400. 
Cited  and  principle  applied  tai  Petersbui^,  etc..  Ins.  Co.  v.  Delia- 
rre,  TO  Fed.  S44,  SO  U.  S.  App.  E04,  defining  final  decree,  holding 
%ree  erroneona  which  alters  final  decree.     Cited,  arguendo.  In 
lilcago.  etc..  R.  v.  Fosdlck,  106  U.  8.  71,  27  L.  66. 
Jndldal   aalea. —  Proe«H    for  sale  of  specific   property  cannot 
me  until  property  to  be  aold  baa  been  Jadlclally  Identlfled.  p.  410. 
Cited  In  Compton  v.  Jessnp.  68  Fed.  286,  297,  31  U.  8.  App.  486, 
viewing  canes,  snatalnlng  court's  right  to  decree  sale  of  leaa 
operty  than  prayed  for. 

EqTiity. —  A  master's  report  settles  no  rights,  but  merely  pre- 
nts  the  case  to  court  In  snch  manner  that  IntelllgeDt  action  may 
:  there  had,  p.  410. 

Appeal  and  snror. — Decree  declaring  stock  held  by  State  to  be 
curity  for  payment  of  State  bonds  and  Interest,  and  court's  Inten- 
>D  to  order  sale  unless  payment  made  before  named  day,  with 
ference  to  master  to  ascertain  amount  dne  and  aecnrittes  to  be 
Id.  and  to  report,  held  interlocutory  and  not  appealable,  pp. 
0,  411. 

Cited  and  principle  applied  In  Bostwlck  v.  BrinkerhofC,  106  U.  8. 
27  L.  74,  1  S.  Ct.  16.  collecting  cases,  holding  Judgment  of  rever- 
1  by  State  court,  with  leave  for  further  proceedings,  not  revlew- 
ile  In  Supreme  Conrt;  Grant  v.  Phcenlx  Ins.  Co.,  106  U.  S.  431, 
L.  238.  1  S.  Ct  416,  collecting  cases,  dismissing  appeal  where 
Dount  dne  not  found  nor  sale  ordered;  Parsons  v.  Robinson.  122 
.  S.  114,  30  L.  1123,  7  S.  Ct.  1155,  where  Ueos  prior  to  complain- 
Its',  and  other  facts  necessary  to  court's  further  action  remained 
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undetermined;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  95,  33 
L.  276,  277,  10  S.  Ct.  32,  33,  reviewing  cases,  holding  decree  grant- 
ing perpetual  injunction  and  ordering  account,  not  final  or  appeal- 
able; Lodge  V.  Twell,  135  U.  S.  235,  34  L.  155.  10  S.  Ct.  747,  holding 
decree  in  equity  not  final  where  court's  further  action  required; 
Guarantee  Co.  v.  Mechanics,  etc..  Trust  Co.,  173  U.  S.  586,  19  8. 
Ct.  552,  holding  decree  not  appealable  where  defendants'  liability 
secondary  only  and  undetermined;  McGourkey  v.  Toledo,  etc.,  Ry., 
146  U.  S.  545,  36  L.  1083,  13  S.  Ct  172,  reviewing  cases,  holdtog 
decree  directing  reference  and  report  interlocutory  and  could  be 
disturbed  at  later  term;  Moran  v.  Hagerman,  64  Fed.  503,  29  U.  8* 
App.  71,  holding  decree  which  did  not  ascertain  amounts  due  par- 
ties, not  final,  and  could  be  amended.  See  also  60  Am.  Dec.  435^ 
note. 

Modified  in  Binnell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co., 
72  Fed.  551,  43  U.  S.  App.  47,  holding  interlocutory  decree,  award- 
ing injunction,  appealable  under  Court  of  Appeals  act.  Distin- 
guished in  Chase  v.  Driver,  92  Fed.  784,  collecting  cases,  holding: 
decree  ordering  sale  of  specific  property  under  which  title  passed, 
final. 

Mortgages. —  Circuit  Courts  should  exercise  care  in  preparation 
of  decrees  in  foreclosure  suits,  p.  411. 

23  Wall.  411-416,  23  L.  89,  UNITED  STATES  v.  WILLIAMSON. 

Army  and  navy. —  An  ofiScer  ordered  to  proceed  home  and 
await  orders,  though  at  his  own  request,  was  not  "absent  from 
duty  with  leave,"  within  statute  reducing  pay  by  one-half  during 
such  absence,  pp.' 414-^10. 

Cited  and  principle  applied  in  United  States  v.  Phlsterer,  94 
U.  S.  221,  24  Iw.  116,  holding  oflUcer  ordered  home  to  await  orders 
entitled  to  mileage:  United  States  v.  Lippitt,  100  U.  S.  669,  25  L. 
749,  holding  colonel  absent  from  his  regiment  pursuant  to  orders, 
awaiting  orders,  entitled  to  value  of  quarters  and  fuel. 

Army  officer's  pay  is  regulated  by  law  and  cannot  be  reduced 
by  executive  department  or  any  branch  thereof,  p.  416. 

23  Wall.  416-420,  23  L.  81,  FASHNACHT  v.  FRANK. 

Bemoval  of  causes. —  Petition  by  alien  defendant  for  remoml 
into  Federal  court  held  properly  overruled,  final  Judgment  having 
been  already  rendered,  p.  419. 

Cited  and  rule  applied  in  Lowe  v.  Williams,  94  U.  S.  601,  24 
L.  216,  holding  petition  for  removal  filed  in  State  Supreme  Court 
was  too  late;  Sharp  v.  Gutcher,  74  Ind.  363,  collecting  cases,  hold- 
ing petition  for  removal  filed  before  trial  was  in  time;  White  v. 
Holt.  20  W.  Va.  808,  reviewing  cases,  sustaining  State  court's 
jurisdiction  to  decide  question  of  removal.  See  also  note  to  22 
Am.  Rep.  80. 


>S5  Motel  on  U.  8.  Reports.  23  Wall  420-458 

Courts.— I'elltltiii  by  alleo  defendant  for  removal  to  Federal 
vurt  hnrlng  bi'eu  iloiiled,  and  no  exception  taken,  writ  of  error 
rill  not  He  from  Si;it«  Supreme  Court'H  Judgment  affirming  lower 
■ourfB  decree,  pp.  -lli).  420. 

Citeil  in  Stone  v.  Sai^nt.  129  Masa.  B09,  reviewing  casea,  ans- 
alDJng  blgliest  Siiite  court's  Jnrledlctlon  to  review  denial  of  petl- 
lon  for  removal. 

Courts. —  Only  Huch  qnestlons  sb  either  bave  been  or  ougbt  to 
love  been  pas^eil  upon  b7  blghest  State  court  can  be  considered 
ij  Slip ic- me  Court  on  error,  p.  -120. 

Cited  in  Wcatlierliy  v.  Bowie,  131  U.  B.  ccxv  (appendix),  29  L.  607, 
loldlng  court's  Ht.itement  ttiat  Federal  question  was  abandoned 
ind  Circuit  Court  cuuld  not  have  taken  Jurisdiction,  no  ground  for 
vrit. 

!3  Wall,  -iStt-Cfi.  23  L.  138,  CROSBY  t.  BUCHANAN. 

Appeal  and  error. —  Denial  of  prayer  for  cancellation  of  deed, 
mil  tor  .'<]>eei(li'  performance  of  contract,  bnt  refusing  to  pass  upon 
>raTer  for  retiirLi  nf  purchase  money  for  want  of  proper  parties, 
vas  not  a  finiil  apijealable  decree,  p.  453. 

Cited  and  prluilple  applied  in  Bostwlcb  v.  BrinkerbofT.  106  D.  B. 
I,  27  L.  74,  1  S.  Ct.  Hi,  collecting  cases,  holding  Judgment  of  rever- 
lal  by  Stale  c-ouit  with  leave  for  further  proceedings  not  flnal; 
J'orton  T.  Hood,  li;  Fed.  766,  collecting  cases,  holding  decree  whose 
lole  effect  mis  to  refuse  Injunction,  not  appealable.  Cited,  argn- 
■ndo.  in  Dufour  v.  [,ang.  54  Fed.  916,  2  U.  8.  App.  477. 

Appeal  and  error. —  Upon  determination  after  joinder  of  proper 
lartlos.  of  ijuestion  not  theretofore  decided  for  want  of  them, 
ippeal  la.v  from  nluile  decree,  as  well  from  decision  upon  points 
Irst.  as  upon  ilint  liiKt  determined,  p.  453. 

Appeal  and  error. —  After  sult  pending  thlrty-alz  years,  based 
ipon  facts  wljli'ii  occurred  slxty-Ove  years  before  decision,  appel- 
ate court  will  not  ilisoiles  for  want  of  equity  upoa  objection  then 
nade  fur  first  time,  p.  454. 

Beed  of  one  long  dead,  songht  to  be  enforced  against  bis  chll- 
Iren  after  many  years'  delay,  suspicions  clrcnmstancea  appearing, 
ind  consideratlun  not  shown  to  have  been  paM  held  Invalid  and 
:ance]led,  pp.  451!.  4ri7, 

Cited  and  applied  In  Marks  y.  Crow.  14  Or.  396,  requiring 
Tantee  in  conveyance  alleged  to  have  been  in  fraud  of  creditora, 
o  show  consideration. 

Equity  will  not  enforce  deed  of  one  long  since  dead  and  after 
nany  years'  delay,  against  persona  who  were  very  young  at  the 
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time,  where  plaintiff  inequitably  concealed  fact  of  agreement  to 
reconvey  upon  payment  of  money,  iMirt  of  which  was  paid,  pp. 
454-468. 

23  WaU.  458-466.  23  L.  168,  THE  RIO  GRANDB. 

Admiralty. — ^Appeal  allowed  from  District  Oonrf  s  decree  against 
libellants  thereafter  perfected  by  glylng  necessary  bonds,  operated 
as  stay  of  proceedings  as  soon  as  allowed  and  gave  Gircnit  Court 
jurisdiction  thereof,  and  of  the  res,  p.  463. 

Admiralty. —  RemoTal  of  vessel  from  court's  possession  pend- 
ing appeal  was  illegal,  and  accidental,  fraudulent  or  Improper 
removal  cannot  defeat  court's  Jurisdiction  once  attached  by  seiz- 
ure, pp.  463-465. 

Cited  and  applied  in  The  Tug  E.  W.  Gorgas,  10  Ben.  473,  F.  0. 
4,585,  holding  marshal's  continuous  possession  not  essential  to 
jurisdiction;  The  Young  America,  30  Fed.  791,  holding  Jurisdiction 
not  defeated  by  delivery  of  vessel  to  owner,  without  Intent  to  aban- 
don lien;  Braithwaite  v.  Jordan,  5  N.  Dak.  226,  65  N.  W.  710.  31 
L.  R.  A.  250,  holding  illegal  surrender  of  possession  by  marshal 
did  not  affect  Jurisdiction,  over  steamer.  See  also  76  Am.  Dec.  671. 
note. 

Admiralty. —  Purchasers  of  vessel  which  had  been  Improperly 
removed  from  court's  custody  that  pronounced  decree  against  it 
took  only  titie  of  claimants  in  such  suit,  which  they  cannot  inter- 
pose as  defense  to  such  decree,  p.  463. 

Admiralty. —  Possession  of  vessel  is  necessary  for  court's  Juris- 
diction, and  voluntary  abandonment  and  release  will  destroy  all 
rights  acquired  under  such  possession,  p.  464. 

Cited  and  applied  in  The  Hungaria,  41  Fed.  112,  holding  Juris- 
diction not  acquired  by  master's  stipulation  when  vessel  without 
the  district;  The  Queen  of  the  Pacific,  61  Fed.  214,  holding  juris- 
diction over  res  attached  when  vessel  seized;  Gould  v.  Jacobson, 
58  Mich.  292,  25  N.  W.  196,  holding  jurisdiction  never  attached  for 
want  of  valid  seizure.  Cited,  arguendo,  in  Baltimore,  etc.,  R.  v. 
Pittsburg,  etc.,  R.,  17  W.  Va.  840. 

Judgment  of  Circuit  Court  having  Jurisdiction,  that  vessel  was 
foreign  and  subject  to  lien,  remaining  In  force,  was  conclusive  on 
reseizure  and  libel  in  another  district  to  subject  her  to  decree,  after 
improper  removal  from  first  court's  custody,  pp.  465-406. 

Cited  and  principle  applied  in  In  re  Cooper,  143  IT.  S.  509,  36  L.  244, 
12  S.  Ct.  463,  holding  existence  of  facts  necessary  to  sustain  it,  a 
legal  Inference  from  court's  maintaining  jurisdiction.  See  also  note 
collecting  authorities  in  75  Am.  Dec  723. 


3  Wall.  46&-471.  23  L.  70,  LEWIS  v.  COCKS. 

Courts. —  Frovlsiotukl  Court  of  New  OtImhb,  eetabllBbed  b7 
tresideat'e  proclamation  during  Clrll  War,  was  a  valid  court. 
1.  469. 

Followed  In  Daniel  v.  Hutcbenon.  86  Tex.  61,  22  8.  W.  036,  ana- 
alDlng  validity  of  mliltar;  courts. 

Equity,^  Suit  fa  not  malDtalnablc  In  equity  to  recover  realty 
in  ground  of  nullity  of  Judgment  against  complainant,  to  which 
iroperty  has  been  subjected,  by  reason  of  non-service  of  original 
irocesB.  Ejectment  Is  bis  remedy,  defendant  having  rigbt  to  s 
ury,  pp.  468-471. 

Cited  and  principle  applied  In  KlUian  v.  Bbblngbaua,  110  TJ.  B. 
)T4.  28  L.  248.  4  S.  Ct  236,  directing  dlflmlaeal  of  blU  wblcb  was 
n  BDbstance  nu  ejectment  bill;  Fussell  v.  Gregg,  113  U.  8.  EtSQ. 
S  L.  995,  5  B.  Ct.  634,  holding  bill  by  equitable  owner  did  not  lie 
igalnst  naked  trespasserB  for  possession;  Buzard  v.  Houston,  119 
J.  8.  351.  30  L.  453,  7  S.  Ct  252,  collecting  cases,  holding  biU  to 
ecover  damages  for  fraud,  recoverable  In  legal  action,  not  main- 
alnable;  Whitehead  v.  Shattucit,  138  U.  S.  161,  34  L.  874,  11  B.  Ct 
T7,  collecting  cases,  affirming  dismissal  of  bill  to  obtain  possession 
if  aod  title  to  realty;  Scott  v.  Neely.  140  U.  8.  110.  36  L.  360.  11  6. 
3t.  714,  holding  Federal  equity  court  could  not  subject  defendant's 
■ealij  to  simple  contract  debt;  Vaughan  v.  Central  Pac.  R.,  4 
!awy.  287,  F.  C.  16,897,  dismissing  bill  for  damages  for  infringing 
latent,  expired  before  suit  commenced;  Smltb  v.  Cincinnati,  etc, 
L,  22  Fed.  Cas.  484,  dismissing  bill  tor  damages  for  breach  of 
nntract;  Dumont  v.  Fry,  12  Fed.  22,  where  trustee  In  bankruptcy 
lued  to  recover  bonds  alleged  to  be  unlawfully  withheld;  Spring 
'.  Domestic  Sewlng-Machlne  Co.,  13  Fed.  448,  dismissing  bill  for 
)rolltB  and  damages  for  past  Infringement  plaintiff's  title  to  pat- 
iDt  having  ceased;  Jenkins  v.  Hannan,  26  Fed.  661,  denying  Jnrls- 
llctlon  of  equity  over  suit  to  set  aside  certain  alleged  void  deeds; 
Vbltehesd  v.  Entwhlstle,  27  Fed.  779,  sustaining  demurrer  to  bill 
o  quiet  title,  and  for  possession  of  realty  though  State  law  con- 
erred  Jurisdiction;  Teatman  v.  Bradford,  44  Fed.  537,  dismissing 
LUxlllary  bill  brougbt  to  set  aside  alleged  void  sale  under  former 
lecree;  Northern  Pac.  B.  v.  Amacker,  49  Fed.  534.  7  U.  S.  App.  33, 
ifflrmlng  dismissal  of  bill  based  on  legal  title;  Walker  v.  Brown, 
IS  Fed.  27.  reviewing  cases,  denying  equity  Jurisdiction  of  suit 
o  subject  bonds  to  alleged  Hen  which  never  existed;  Fuller  v. 
Hontagne,  69  Fed.  214,  16  U.  S.  App.  891,  holding  equity  cannot 
ntertaln  colorable  suit  for  partition,  brought  for  purpose  of  recov- 
^rlng  the  land;  McConnell  v.  Provident,  etc..  Life  Aseur.  Boo.,  69 
j'ed.  115,  116,  37  n.  8.  App.  213,  holding  equity  has  no  Jurlsdlc- 
lon  of  suit  to  recover  amount  of  policy;  In  re  Foley,  76  Fed.  396, 
loldlng    question    whether    decedent    acknowledged    claimant    t« 
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child's  share  of  estate,  one  for  a  Jury;  Alger  v.  Anderson,  92  Fed. 
708,  712,  reviewing  cases,  dismissing  bill  for  damages  for  failure 
to  make  title  to  land;  !ilnthews  v.  Marks.  44  Ark.  437,  affirming  dis- 
missal of  bill  to  remove  cloud  from  title  where  possession  not  dis- 
closed; Robinson  v.  Robinson,  73  Me.  176,  denying  Jurisdiction  of 
equity  to  try  legal  title;  Denison,  etc.,  Mfg.  Co.  v.  Robinson  Mfg. 
Co.,  74  Me.   122,   dismissing  equity   proceeding  where  legal  rem- 
edy adequate;   White   v.   Thayer,   121   Mass.   228,   dismissing  bill 
where  writ  of  entry  an  adequate  remedy;  Sheppard  v.  Nixon,  43 
N.  J.  Eq.  633,  13  Atl.  618,  collecting  cases,  denying  Jurisdiction  of 
bill  to  establish  legal  title  by  one  out  of  possession;  Rogers  v. 
Rogers,  17  R.  I.  625,  24  Atl.  47,  dismissing  bill  based  upon  falsity 
of  an  adverse  claim  of  title;  Horn  v.  Miller,  20  Neb.  105,  29  N.  W. 
264,   dissenting   opinion,    majority   dismissing   appeal   because  not 
taken  in  time;  Brown  v.  Cranberry,  etc.,  Coal  Co.,  65.  Fed.  640,  25 
U.  S.  App.  107,  dissenting  opinion,  arguendo,  and  Belcher  t.  Arnold, 
14  R.  I.  613. 

Distinguished  in  Root  v.  Woolworth,  150  V.  S.  410,  37  L.  1125, 
14  S.  Ct  138,  where  bill  for  possession,  and  to  enjoin  defendant 
from  setting  up  title,  was  merely  ancillary;  Dodge  v.  Briggs,  27 
Fed.  169,  sustaining  bill  to  remove  cloud  from  title  and  enforce 
trust  against  multitude  of  respondents;  Randolph  v.  Allen,  73  Fed. 
31,  41  U.  S.  App.  117,  where  determination  of  equitable  questions 
was  decisive  also  of  legal  rights  Involved;  Fabian  v.  Collins,  3 
Mont  222,  where  injunction  against  wrongful  diversion  of  water 
sought;  as  to  facts  In  Nichols  v.  Jones,  19  Fed.  857,  entertaining 
bill  to  prevent  multiplicity  of  suits. 

Equity. —  To  bar  equitable  relief  legal  remedy  must  be  equally 
effectual,  but  where  it  Is  "plain,  adequate  and  complete"  it  must 
be  pursued.  Judiciary  act's  provision  on  this  subject  was  merely 
declaratory  of  old  law,  p.  470. 

Cited  and  applied  in  Buford  v.  Holley,  28  Fed.  687,  sustaining 
equity  Jurisdiction;  Payne  v.  Kansas,  etc.,  R.,  46  Fed.  552,  review- 
ing cases,  holding  statute  merely  declared  old  law,  and  there  was 
no  effectual  legal  remedy;  arguendo,  In  Michener  v.  Springfield, 
etc.,  Thresher  Co.,  142  Ind.  136,  40  N.  B.  681,  31  L.  R.  A.  76,  and 
note. 

Equity. —  Court  may  dismiss  bill  grounded  upon  a  mere  legal 
title,  sua  sponte,  pp.  470,  471. 

Cited  and  principle  applied  in  Allen  v.  Pullman's,  etc..  Car  Co.* 
139  U.  S.  662,  35  Jj,  305.  11  S.  Ct.  683,  holding  court  should  recog- 
nize fact  that  case  presented  no  equitable  issue  and  give  it  effect; 
Dumont  v.  Fry,  12  Fed.  22,  Spring  v.  Domestic  Sewing-Maehine 
Co.,  13  Fed.  448,  Mills  v.  Knapp,  39  Fed.  595,  Walker  v.  Brown, 
58  Fed.  25.  Hambrick  v.  Russell,  86  Ala.  202,  5  So.  299,  Humphreys 
V.  Atlantic  Milling  Co.,  98  Mo.  552,  10  S.  W.  143,  Gravely  v.  Gravely,. 
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M  Va.  150  4  *(  F  220.  and  Surber'i  Admr.  v.  McCllntlp.  10  W.  Va, 
247.  all  hoIdEn);  court  may  dlBmlsi  bill  because  of  adeqnate  rented; 
at  law  frna  siMintc  Covert  v,  Waldron,  33  Fed.  312,  where  court 
dismissed  bill  «im  -ponte  for  want  of  Jurledlctloii;  United  Stntea 
V.  Crawford  47  Ful  566,  dUmlsslDS  bill  for  want  of  Jurisdiction 
for  failure  of  suhj. ,  t-matter:  Small  t.  LutB,  M  Or.  138.  55  Pac.  531. 
atttrmlDK  dismissal  (u  conrt'e  own  motion,  of  bill  to  enforce  legal 
defense  to  pendini.  n'tioa  In  ejectment:  arguendo,  In  Vaugban  7. 
Central  Pac.  R.,  4  ^,■^«T.  287.  F.  C.  ia807. 

DlKtlugnlshed  In  ItcTOes  v.  Dumont.  130  U.  S.  305.  32  L.  946. 
9  R.  Cl  4il7.  BroiMi  v.  Ijike  Superior  Iron  Co..  134  U.  8.  536.  33 
L.  1025.  10  S.  Ct.  vm.  Tyler  r.  SavaRe.  143  U.  8.  07.  36  L.  89.  12  S. 
Cl.  34(i.  Preteca  v.  MaxweU.  etc..  Grant  Co..  50  Fed.  677.  4  U.  S. 
App.  320.  Book  T,  .TuBtlce  Mln.  Co.,  58  Fed.  832.  reviewing  cases, 
Western  Electric  Co.  t.  Beedy,  66  Fed.  1G4.  and  Quarantee  Co.  v. 
Mechanics,  etc.,  Trust  Co..  80  Fed.  772.  47  U.  S.  App.  01.  hold- 
ing subject- matter  not  being  within  equity's  Jurisdiction,  objec- 
tion of  adequate  remedy  at  law  came  too  late;  as  to  facts,  in 
Nichols  V.  Jones.  19  Fed.  857,  entertaining  bill  to  prereot  multiplic- 
ity of  gulta. 

2:1  Willi.  471-480.  23  r^  71.  GRAND  TOWER  CO.  v.  PHILLIPS. 

Damages.— Where  contract  to  fornlsb  coal  gave  purchaser 
option  to  receive  twenty-Ove  cents  a  ton  for  all  not  delivered  In 
any  montti  or  take  iteSdeocy  the  following  month,  purchaser  hav- 
ing demanded  the  ileflclency  could  not  be  restricted  to  recovery  of 
iwenty-five  cents  a  ton  upon  vendor's  failure  to  deliver,  p.  478. 
riee  valuable  note  In  1  Am.  Dec.  332. 

Damages.^  Price  of  the  commodity  at  place  of  deliver;  Is  stand- 
ard for  meUHiire  o[  lUraages  for  breach  of  contract  to  deliver,  p.  479. 

Cited  and  at>))lieil  In  Ward  v.  Eohn,  68  Fed.  464,  19  U.  S.  App. 
2R0.  holding  evldetue  of  value  of  legal  services  at  place  other  than 
where  services  to  be  performed.  Inadmissible;  Plncliney  v.  Damb- 
maun.  72  Md.  1^.  10  Atl.  452,  holding  price  at  place  of  delivery 
•■riierion  for  measure  of  damages;  Tufts  v.  Bennett,  163  Mass.  309, 
41)  N.  E.  173.  appl.ilng  same  measure  in  estimating  damage  for 
breach  of  contract  to  purchase:  Boyer  t.  Cox,  34  Neb.  815,  52 
X.  W.  716,  eoilectin;;  cases,  applying  same  rule  to  case  of  breach 
of  contract  to  deliver  com. 

Damagea. —  Where  there  Is  no  market  price  at  place  of  delivery. 
ri'i-oiery  should  be  for  difference  between  contract  price  and 
uctnal  price  plnintilTs  would  have  to  pay  at  nearest  available  mar- 
ket, plus  trans|>oi  intlon.  for  similar  quantities;  not  difference 
tictweeu  former  iiitd  market  price  at  other  places  where  plaintiff 
Might  have  sold,  le.ss  transportation,  pp.  479-480. 
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Cited  and  applied  in  Lawrence  v.  Porter,  63  Fed.  64,  22  U.  S. 
App.  483,  26  L.  R.  A.  160,  Yellow,  etc.,  Lumber  Co.  v.  Chapman. 
74  Fed.  456,  42  U.  S.  App.  21,  Johnson  v.  AUen,  78  Ala.  392,  56 
Am.  Rep.  37,  and  Hewson-Herzog  Supply  Co.  v.  Minnesota  Brick 
Co.,  55  Minn.  534,  57  N.  W.  131,  all  holding  difference  between  con- 
tract price  and  purchase  price  at  nearest  available  market  recov- 
erable; Jones  y.  Railway,  53  Ark.  30,  22  Am.  St  Rep.  177,  13  S.  W. 
417,  applying  rule  to  recovery  for  value  of  colt  killed  by  defend- 
ant; Ladd  V.  Ladd,  —  Ala.  — ,  25  So.  628,  admitting  evidence  of 
value  of  timber  in  nearby  market  on  question  of  land's  value. 

Distinguished  in  Equitable  Gas,  etc.,  Co.  v.  Baltimore  Coal  Tar. 
etc.,  Co.,  65  Md.  85,  3  Atl.  112,  where  transportation  expensive, 
difference  between  contract  price  and  manufacturing  price  was 
recoverable. 

Evidence. —  Letters  from  president  of  defendant  to  its  local 
agent,  containing  private  instructions,  were  inadmissible  in  suit  for 
damages  for  breach  of  contract,  defendant's  motives  for  breach 
]!iot  being  in  issue,  p.  480. 

23    WaU.    480-485,    23    L.    112,    HEPBURN    v.    THE    SCHOOL 
DIRECTORS. 

Taxation. —  Shares  of  stock  in  national  banks  cannot  be  taxed 
by  State  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  of  individual  citizens,  p.  483. 

Cited  in  McHenry  v.  Downer,  116  CaL  31,  47  Pac.  782,  45  L.  R.  A. 
746,  and  n.,  holding  shares  of  national  bank  stock  not  taxable 
when  shares  of  State  bank  stock  exempt;  City  of  Carthage  v.  First 
Nat  Bank,  71  Mo.  509,  36  Am.  Rep.  405,  holding  State  could  not 
tax  national  banks  otherwise  than  as  Congress  authorized.  See 
also  22  Am.  Rep.  431,  432,  note. 

Taxation.— Under  law  permitting  taxation,  by  State,  of  shares 
of  national  bank  stock,  at  same  rate  as  other  moneyed  capital  in 
hands  of  individuals,  a  valuation  of  such  shares  for  taxation  at 
more  than  par,  was  legal,  pp.  483-485. 

Cited  and  followed  in  People  v.  Commissioners,  04  U.  6.  417,  24 
L.  164,  Palmer  v.  McMahon,  133  U.  S.  667,  33  L.  775.  10  S.  Ct  320, 
Covington,  etc..  Bank  v.  City,  21  Fed.  490,  and  People  v.  Commis- 
sioners, 67  N.  Y.  521,  all  holding  such  stock  taxable  at  its  actual 
value;  State  v.  City  of  Newark,  39  N.  J.  L.  384,  and  Stratton  v. 
Collins,  43  N.  J.  L.  567,  both  sustaining  New  Jersey  tax  laws.  Cited 
also  in  Bank  of  Shreveport  v.  Board  of  Assessments,  41  La.  Ann. 
183,  5  So.  408,  and  Paul  v.  McGraw,  3  Wash.  303,  28  Pac.  534,  both 
holding  shares  taxable.  Cited,  arguendo,  in  Second  Nat.  Bank  v. 
Caldwell,  13  Fed.  432.  See  also  valuable  notes  in  96  Am.  Dec.  294. 
and  69  Am.  St  Rep.  51. 


5S1  Notei  OD  V.  8.  Reports.  23  Wall.  48(M8S 

Taxation. —  In  absence  o(  affirmative  showing  that  all  "mon- 
eyed Mipitnl  "  in  a  parUculat  county  was  exempt  from  tasatlon  by 
liLw  exeiiiptlng  certain  classea  of  such  capital,  shares  of  national 
tiank  slook  will  not  be  SO  exempt,  p.  485. 

Cited  and  applied  in  Adams  r.  Nashville.  95  U.  8.  21,  24  L.  370, 
sustaining  ta:iatlon  of  snch  shares;  Mercantile  Bank  v.  New  York, 
121  D.  S.  150,  ISl,  30  L.  000,  903,  T  8.  Ct.  832,  838.  affirming  S.  C. 
28  Fed.  TS3,  T88.  reviewing  cases,  holding  partial  exemptions  not 
an  unjuft  dls<:rlmlnatlon  against  national  banks;  Davenport  Bank 
V,  Davenport.  128  U.  8.  86.  31  L.  07,  8  8.  Ct.  74.  holding  difference 
in  method  of  taxing  savings  banks  not  uajust  discrimination: 
.\berdeen  Bank  v.  Chehalis  County,  160  D.  8.  452,  41  L.  1075,  17 
3,  Gt  633.  reviewing  cases,  and  First  Nat.  Bank  v.  Waters.  19 
Blatchf.  245.  246,  7  Fed.  I5S,  156,  both  holding  different  method  or 
rate  of  taxing  some  Becnrltiea,  no  illegal  dtncrl ml  nation  ngnlnst 
national  banka;  City  Nat  Bank  v.  Faducah.  2  Pilpp.  75,  F.  C.  2.743. 
Jioiding  certain  small  discriminations  not  Illegal;  Pollard  v.  The 
:^tate,  65  Ala.  633,  holding  shares  of  national  bank  stock  subject 
to  taxation  though  State  bonds  exempt;  Magulre  v.  Board  of 
Kevenue,  etc..  71  Ala.  414.  sustaining  Alabama  tax  laws;  Dntton  v. 
National  BanH,  S3  Kan.  456,  36  Pac.  722.  reviewing  cases,  holding 
ileduotloDs  of  debts  from  snch  shares  not  permitted  under  statute 
allowing  such  deductions  from  "  credits; "  In  re  McMahon  v.  Pal- 
mer. 102  N.  Y.  188,  56  Am.  Rep.  802,  6  N.  B.  405,  and  Boyer-s 
Appeal.  103  Pb.  Bt  392,  both  holding  partial  exemptions  allowable: 
Pacific  Nat.  Bank  v.  Pierce  County.  20  Wash.  687,  56  Pac.  940,  sus- 
taining taxaUon;  EvKUsville  Bank  v,  Brltton.  105  U.  S.  326,  26  I,. 
lOoo.  dissenting  opinion,  majority  holding  taxation  of  such  shares 
without  permitting  dednctloD  of  owner's  debts,  illegal  discrimina- 
tion; Commonwealth  v.  Farmen*  Bank,  etc.,  97  Ky.  629,  31  8.  W. 
1022,  dissenting  opIaloD,  majority  holding  tax  laws  Illegal.  See 
hIbo  22  Am.  Rep.  431,  note,  4S2,  note,  and  valuable  note  Id  69  Am. 
St.  Rep.  48. 

Modified  In  Boyer  t.  Boyer,  113  U.  8.  692.  701.  28  L.  1090.  1093. 
5  S.  CL  707,  712.  holding  exemption  of  material  part  of  other 
muncyed  capital  Illegal  discrimination  against  shares  of  national 
bank  stock.  Dlatingalsbed  in  City  Nat  Bank  v.  Pnducah,  2  FIlpp. 
CT,  T2.  F.  C.  2,743.  holding  where  different  rates  imposed,  shares 
of  national  bank  stock  could  not  be  taxed  at  the  highest:  McHenry 
V.  Downer.  110  Gal.  31.  47  Pac.  782.  46  L.  R.  A.  746,  and  n.,  hold- 
ing exempting  shares  of  State  bank  stock  exempted  that  of 
nsiional  banks,  though  other  moneyed  capital  taxed:  Wasson  v. 
FiTRt  Nat.  Hank,  107  Ind.  216.  8  N.  E.  102,  reviewing  eases,  and 
Bank  of  Albla  v.  City  Conneil,  86  Iowa  39,  52  N.  W.  337,  both 
holiling  refusal  to  permit  deduction  of  debts  in  assessing  shares 
an  Illegal  dlscrimlnatloii. 
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Taxation. — '*  Moneyed  capital,"  within  act  taxing  national  banks 
at  same  rate  as  other  moneyed  capital,  signifies  more  than  money 
lent  out  at  Interest  and  comprehends  investments  in  stocks  and 
securities,  p.  484. 

Cited  and  applied  in  First  Nat.  Bank  ▼.  Waters,  19  Blatchf.  246, 
7  Fed.  156,  discussing  meaning  of  "  moneyed  capital; "  Pollard  v. 
State,  65  Ala.  634,  holding  certain  enumerated  subjects  of  taxation 
**  moneyed  capital; "  McAden  v.  Commissioners,  97  N.  C.  358,  2 
S.  E.  671,  and  First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  82,  con- 
struing "moneyed  capital,"  both  holding  owner  entitled  to  deduct 
debts  from  shares  of  national  bank  stock.  See  copious  note  in  69 
Am.  St.  Rep.  47. 

23  Wall.  486-492,  23  L.  75,  GREEN  ▼.  GREEN. 

Estates.— Bule  in  Shelley's  Case  did  not  apply  to  trust  estate, 
where  the  life  estate  and  the  remainder  were  not  of  the  same  char- 
acter, one  being  an  equitable  and  the  other  a  legal  estate,  p.  489. 

Cited  in  De  Vaughn  v.  Hutchinson,  165  U.  S.  577,  41  L.  831,  17 
S.  Ct.  465,  holding  devisee  of  life  estate  did  not  take  fee,  though 
remainder  to  heirs  of  her  body. 

Trusts.— After  conveyance  in  trust  for  wife  and  children  free 
from  husband*s  interests,  subject  to  testamentary  disposition  by 
wife,  with  remainder  to  her  heirs,  deed  by  wife,  husband,  and  trus- 
tee was  void,  and  could  be  set  aside  by  wife  and  children,  pp. 
489-492. 

23  Wall.  492-503,  23  L.  121,  MORAN  v.  PRATHER. 

Contracts.- Unambiguous  words  having  reference  to  the  usual 
transactions  of  life  must  be  interpreted  according  to  their  plain, 
ordinary,  and  popular  meaning,  and  parol  is  inadmissible  to  vary 
them,  pp.  499-501,  503. 

Cited  and  applied  in  Mellen  y.  Ford,  28  Fed.  644,  where  context 
showed  meaning  of  same  word  used  in  different  senses;  Stamey  v. 
Western,  etc.,  Telegraph  Co.,  92  Ga.  617,  44  Am.  St.  Rep.  98,  18 
S.  E.  1010,  collecting  cases,  holding  usage  inadmissible  to  supersede 
express  inconsistent  stipulation;  Tuxbury  v.  French,  41  Mich.  13, 
1  N.  W.  906,  collecting  cases,  holding  extrinsic  facts  inadmissible  to 
controvert  natural  meaning  of  will. 

Contracts. —  The  term  "  steamboat  debts,"  in  contract  by  vendee 
and  creditors  to  hold  vendor  of  steamboat  free  and  harmless  of  all 
demands  against  it,  was  not  a  technical  phrase  restricted  to  lien 
debts,  pp.  499-501,  502-503. 

Evidence  that  steamboat  sold  was  worth  much  more  than  selling 
price,  and  of  understanding  that  purchaser  should  assume  vessel's 
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lebts  and  glTe  bond  to  that  effect,  was  admlsBlble  to  show  cltcain- 
tanees  Inducing  porchaaer  to  give  Tender  guarantee  to  hold  him 
larmiers,  p.  502. 

Fnrtuerslilp  may  be  proTcd  by  parol  aa  well  as  by  written  eyl- 
ipnce,  and  party  alleging  authority  to  one  partner  to  bind  Ann  by 
leulng  firm  name  need  not  ahow  written  authority  or  ratification, 
).  503. 

Guarantee  given  upon  sale  ot  Bteamboat,  to  hold  vendor  harmless 
if  demands  "  that  may  arise  or  be  brought  against  said  steam- 
>ont."  iDcliiili'd  all  existing  debts  for  which  vendor,  as  owner,  was 
ial>lf  nt  liiiii"  of  sale,  pp.  602-603. 

Contracts.— Construction  of  non-technical  ambiguous  terms  may 
«  only  by  resort  to  language  employed,  subject-matter  and  sur- 
'OQDdlng  cl re uni  stances,  p.  601. 

Cited  end  principle  applied  tn  Chicago,  etc.,  R.  t.  Pyne.  30  Fed. 
<S,  cunstruing  iuartlflclalty-ezpressed  Instrument;  Talbott  v.  Itlcb- 
iioDd.  etc.,  It..  :U  Gratt.  689,  Bank  v.  McVeigh.  32  Qratt  638.  and 
icorllle  V.  Terry.  84  Va.  649,  6  S.  E.  631,  all  holding  surrounding 
ilrcumstances  could  be  considered  In  construing  deed  or  agreement. 

3  Wall.  504-507,  23  L.  IfiO,  EX  PARTE  MEDWAT. 

Appeal  and  enor.—  Reversal  of  Judgment  with  dlrecttons  (or  fur- 
bet  proceedings  "In  conformity  with  law  and  Justice,"  constituted 
10  ground  for  mandamus  to  proceed  In  a  particular  manner,  Instead 
:f  by  trial  de  novo,  mandate  not  having  directed  what  law  and 
UBtlce  required,  p.  607. 

No  citations. 

S  Wall.  B07-508,  23  U  103.  RAILROAD  CO.  v.  WISWALL, 

Appeal  and  error.—  Writ  of  error  does  not  He  from  Circuit  Couri's 
irdcr  remBDdlnf;  case  removed  Into  It,  to  State  court,  such  order 
lot  being  '■  final  judgment,"  p.  608. 

Cited  and  prinirlple  applied  In  Harrington  ▼.  Holler,  111  V.  S.  79S. 
li  L.  602,  4  8.  Ct.  607,  dismissing  writ  of  error  from  territorial 
Supreme  Court's  order  dlsmlaslng  writ  to  District  Court  Followed 
IQ  Morey  v.  Lotkhart.  123  U.  S.  57.  68,  31  L.  60,  8  S.  Ct.  05.  06. 
Sherman  v.  Griiinell.  123  U.  S.  680.  31  L.  279,  8  S.  Ct.  261,  Rich- 
mond, etc.,  R.  V.  Thouron,  134  U.  S.  46.  33  L.  871.  10  S.  Ct.  517. 
liumt-e  T.  Patrick  County,  137  U.  S.  143.  34  L.  002,  11  S.  Ct.  35,  and 
Chicago,  etc..  R.v.  v.  Roberts.  141  U.  8.  694,  36  L.  006,  12  S.  Ct.  124. 
reviewing  capes,  dismissing  appeals  and  writs  of  error  from  order 
remanding  cause  to  State  court;  Missouri  Pac.  Hy.  y.  Fitzgerald,  160 
i;.  S.  580,  40  L.  542,  16  S.  Ct  3M,  reviewing  cases,  holding  remand- 
ing order  not  reviewable;  In  re  Coe,  49  Fed.  482,  6  U.  S.  App.  6, 
Vol.  VIII  — 38 
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denying  petition  for  mandamus  to  compel  allowance  of  appeal  from 
such  order.  Cited,  arguendo,  in  Birdseye  v.  Schseffer,  37  Fed.  82& 
Overruled  in  Hoadley  v.  San  Francisco,  94  U.  S.  5,  24  L.  34,  ente^ 
tainlng  jurisdiction  of  appeal,  holding  rule  changed  by  statute; 
Babbitt  V.  Clark,  103  U.  S.  610,  26  L.  508,  holding  writ  of  error 
lies  without  regard  to  value  of  matter  in  dispute.  Referered  to  as 
changed  by  statute  in  Turner  v.  Farmers,  etc.,  Trust  Co.,  106  U.  8. 
556,  27  L.  275,  1  S.  Ct  522. 

HandamuB.—  Circuit  Court's  order  remanding  case  removed  into 
It  to  State  court,  was  refusal  to  hear  and  decide,  for  which  man- 
damus lies  to  compel  action,  p.  508. 

Cited  and  principle  applied  in  In  re  Hohorst,  150  17.  S.  664,  37  "U 
1216,  14  S.  Ct  225,  awarding  mandamus,  to  compel  Circuit  Court  to 
take  Jurisdiction  of  suit;  State  v.  Young,  31  Fla.  598,  34  Am.  St 
Rep.  43,  12  So.  674,  19  L.  R.  A.  637,  reviewing  cases,  holding  man- 
damus lies  to  compel  Judge  to  hear  case,  who  erroneously  decided 
he  was  disqualified;  State  y.  Philips,  97  Mo.  842,  10  S.  W.  859,  3 
L.  R.  A.  480,  and  note,  awarding  mandamus  to  compel  hearing  of 
appeal  erroneously  dismissed;  Schlntz  v.  Morris,  13  Tex.  Civ.  App. 
595,  85  S.  W.  523,  reviewing  cases,  awarding  mandamus  to  compel 
court  to  retry  whole  case,  after  setting  aside  part  of  verdict  Cited 
obiter  In  State  v.  Walker,  25  Fla.  573,  6  So.  172. 

Distinguished  In  Ex  parte  Hoard,  105  U.  S.  579,  26  L.  1177,  hold- 
ing mandamus  will  not  He  to  compel  Circuit  Court  to  remand  case 
to  State  court  Overruled  in  In  re  Pennsylvania  Co.,  137  U.  8.  45S2» 
453,  34  L.  739,  740,  11  S.  Ct  141,  collecting  cases»  holding  statute 
changed  rule. 

23  Wall.  508-518,  23  L.  78,  UNITED  STATES  ▼.  SHREWSBURY. 

Contracts. —  Provision  of  contract  for  transporting  army  storeSr 
requiring  investigation  of  loss  occurring,  and  report  of  apparent 
causes,  and  whether  attributable  to  carrier's  fault,  was  waived  by 
contractor's  omission  for  several  months,  and  until  witnesses  were 
scattered,  to  object  to  failure  to  report  circumstances  required,  ro^ 
517-518. 

No  citations. 

23  Wall.  518-529,  23  L.  97,  THE  TREMOLO  PATENT. 

Bqulty. —  Amendment  of  bill  after  final  decree,  by  inserting  av^^ 
ment,  was  properly  allowed,  where  such  averment  had  been  in  iflsae. 
and  defendants  were  not  prejudiced  by  amendment,  p.  527. 

Cited  and  principle  appUed  In  Hardin  v.  Boyd,  113  U.  S.  764,  28 
lu  1144,  5  S.  Ct  775,  holding  amendment  of  bill  at  hearing  permis- 
sible; Graffam  v.  Burgess,  117  U.  S.  195,  29  L.  844,  6  S.  Ct  694, 
holding  amendment  after  hearing,  as  to  matters  in  dispute  and  in 
proof,  allowable;  Richmond  v.  Irons,  121  U.  3.  47,  80  L.  870,  7  S.  Ct 
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700,  sustaining  an  allowance  of  amendment  at  hearing;  New  Yotk, 
etc.,  Sngar  Go.  ▼.  Buffalo,  etc.,  Sngar  Co.,  22  Blatchf.  183,  20  Fed. 
505,  permitting  amendment  after  decree;  Reay  y.  Berlin,  etc.,  Bn- 
Telope  Co.,  24  Blatchf.  270,  30  Fed.  449,  sustaining  Jurisdiction  of 
bill  for  infringement,  amended  to  cover  reissue;  Nellis  y.  Pennock 
Mfg.  Co.,  38  Fed.  880,  permitting  amendment  by  adding  claim  inad- 
vertantly omitted;  Morrow  Shoe  Mfg.  Ck>.  v.  New  England  Shoe  Go., 
57  Fed.  692,  18  U.  S.  App.  256;  24  L.  R.  A.  421,  treating  biU  on  ap- 
peal as  if  amended  to  conform  to  proofs;  Church  v.  Holcomb,  45 
Mich.  40,  7  N.  W.  173,  remaining  record  with  leave  to  amend;  Grant 
V.  Rogers,  94  N.  C.  760,  allowing  amendment  as  to  parties  in  Su- 
preme Court,  where  no  objection  taken  below. 

Distinguished  in  Bass  v.  Christian  Feigenspan,  82  Fed.  261,  re- 
fusing to  allow  material  amendments  enlarging  claim. 

Equity  pleading. —  An  amendment  changing  character  of  bill 
ought  not  generally  to  be  allowed  after  case  set  for  hearing,  p.  527. 

Cited  and  applied  in  Gubbins  v.  Laughtenschlager,  75  Fed.  620, 
refusing  to  allow  certain  material  amendments  after  hearing. 

Patents. —  Profits  of  dealers  who  sold  infringing  tremolo  attach- 
ment with  some  only  of  their  organs,  was  properly  estimated  by 
deducting  ratable  proportion  of  their  general  expenses  from  profits 
made  on  attachments,  pp.  528-529. 

Cited  and  principle  applied  in  Brady  v.  Atlantic  Works,  3  Fed. 
Caa  1195,  holding  ex];>enses  of  entire  business  apportionable  to  sev- 
eral branches  when  separately  stated;  Loos  v.  Wilkinson,  113  N.  Y. 
498^  10  Am.  St  Rep.  502,  21  N.  E.  395,  4  L.  R.  A.  358,  and  note, 
holding  certain  expenses  allowable  to  grantee  in  conveyance  to  set 
aside  for  fraud  in  accounting  for  profits. 


I. —  Estimate  of  expenses  for  purpose  of  determining 
pro&tfi  as  basis  for  damages,  defendant*s  general  statement  and 
books,  and  sworn  testimony  being  introduced,  was  properly  made 
by  taking  figures  of  defendant's  analysis  of  books,  except  where 
at  variance  with  sworn  testimony,  p.  529. 

Cited  in  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  667,  8  S.  Ct. 
SOS,  holding  profits  recoverable  from  infringer  of  patent. 
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23  WalL  530-566,  23  U  128,  COLLAR  CO.  v.  VAN  DUSEN. 

Patents.— Unless  it  is  apparent  upon  face  of  new  patent  that 
commissioner  has  exceeded  his  authority,  his  decision  is  conclu- 
sive, but  if  reissue  is  difTerent  from  original  it  is  invalid,  p.  558. 

Reaffirmed  in  Spaeth  v.  Barney,  22  Fed.  829. 

Patent*— Reissued  patent  not  for  original  invention  is  invalid. 
tfaongb  patentee  was  inventor  of  improvement  described  in  original 
patent,  p.  560. 
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Cited  and  principle  applied  In  Mahn  v.  Harwood,  112  17.  S.  350, 
28  Li,  667,  5  S.  Gt.  177,  holding  decision  of  commissioner  may  be 
attacked,  where  reissue  differs  from  original;  Abbe  y.  Clerk,  1 
Fed.  Cas.  7,  holding  reissue  Toid.    See  note,  10  Biss.  416. 

Patents.— New  articles  of  commerce  are  not  patentable,  unless 
their  production  involved  exercise  of  invention  and  discovery  beyond 
construction  of  necessary  apparatus,  p.  563. 

Cited  and  principle  applied  in  McCloskey  v.  Dubois,  20  Blatchf.  9, 
9  Fed.  39,  holding  invention  for  improvement  invalid;  McKay  v. 
Jackman,  20  Blatchf.  4T2,  12  Fed.  619,  holding  that  only  the  ma- 
chine was  patentable;  Cone  v.  Envelope  Co.,  6  Fed.  Cas.  269,  holding 
change  of  spaces  of  ogee  lines  does  not  constitute  an  invention: 
Dudley  B.  Jones  Co.  v.  Hunger,  etc.,  Mfg.  Co.,  49  Fed.  63,  2  U.  S. 
App.  55,  holding  combination  produces  a  new  result,  and  was  patent- 
able; Gait  V.  ParUn,  etc.,  Co.,  60  Fed.  422,  18  U.  S.  App.  518,  hold- 
ing improvement,  being  a  mere  change  in  location  of  lever,  not 
patentable. 

Distinguished  in  Celluloid  M.  Co.  y.  Zylonite  Co.,  35  Fed.  420; 
holding  invention  was  for  a  new  material  and  valid. 

Patent.—  Nothing  short  of  invention  or  discovery  will  support  a 
patent  for  a  manufacture,  p.  563. 

Cited  and  principle  applied  in  Dunbar  v.  Myers,  94  IJ.  S.  197,  24 
L.  88,  holding  claim  void,  because  not  describing  a  patentable  in- 
vention; Roemer  v.  Simon,  95  U.  S.  218,  24  L.  386,  holding  thing 
patented  had  been  previously  known;  Campbell  v.  Bay  ley,  63  Fed. 
465,  18  U.  S.  App.  486,  and  Antisdel  v.  Cabinet  Co.,  88  Fed.  313, 
60  IT.  S.  App.  587,  holding  like  cited  case;  American,  etc.,  Pulp  Co. 
V.  Howland,  etc..  Pulp  Co.,  70  Fed.  999,  to  support  the  patent  the 
mental  act  of  invention  must  have  been  completed  before  receiving 
such  information. 

Patents.—  Where  inventor's  employees  make  discoveries  ancillary 
to  his  plan,  they  may  be  embodied  in  his  invention,  and  are  his 
property,  p.  564. 

Cited  and  principle  applied  in  Fuller,  etc.,  Mfg.  Co.  t.  Bartlett 
68  Wis.  86,  60  Am.  Rep.  844,  31  N.  W.  753,  holding  invention  of 
superintendent  was  impliedly  perpetually  licensed  to  his  employer. 
See  note,  52  Am.  St.  Rep.  821. 

Patents.— Parol  is  admissible  in  application  for  reissue,  to  en- 
large original  specifications,  p.  557. 

Patents.—  The  purpose  of  reissue  is  not  to  introduce  new  f  eatuies, 
but  to  render  effectual  the  original  invention,  pp.  557-558. 

Patents.-  Whether  reissue  Is  for  same  invention  as  original  must 
be  determined  largely  by  comparison  of  the  two,  p.  558. 
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Patents.—  Uguall;  patent  Is  prima  facie  evidence  that  patentee  !■ 
el  Inventor,  but  representatlona  of  specifications  may  be  snch  as 
afford  Biitlsf.-iotory  proof  that  alleged  InTentlon  Is  neltber  new 

IT  useful,  p.  SCO. 

.  Wall.  SGH-tm.  23  L.  21,  THE  WOOD-PAPEB  PATENT. 
Patents-— When  pubstance  of  two  artlcleB  prodnced  by  dlffer- 
it  professes  la  same,  and  their  uses  same,  they  cannot  be  con- 
iered  different  manufactures,  e.  g.,  wood-pulp  paper,  p.  MB. 
Cited  and  princijile  applied  In  McCloskey  t.  Du  Bola,  10  Blatchf. 
18.  8  Fed.  T12,  holding  where  traps  differed  only  In  manner  of 
"odoction,  aecoDd  patent  was  Toidi  Cochrane  t.  Badlscbe,  etc., 
abrik.  Ill  U.  S.  311,  28  L.  430.  4  B.  CL  465,  applying  rule  to  dye 
itent:  Cottle  v.  Krementz,  31  Fed.  43.  holding  claim  for  button 
self  was  not  patentable:  Blumenthal  v.  Burrell,  43  Ted.  070,  and 
lumenthQl  v.  Burrell,  53  Fed.  107,  11  U.  S.  App.  S19,  bidding 
rlicle,  being  merely  the  extract  in  a  powder  form,  was  not  patent- 
ble;  Campheil  v.  BBjIey.  63  Fed.  4(>5,  18  U.  S.  App.  486.  holding 
lat  a  device  to  be  patentable  must  be  novel.  Cited,  without  par- 
cular  application,  in  American,  etc..  Pulp  Co,  v.  Howland,  etc, 
nip  Co..  70  Fed.  99S. 

Patent^s — Hclssiie  granted  for  a  different  Invention  Is  invalid, 
.  5SI9. 

Cited  and  principle  applied  In  Powder  Co.  v.  Powder  Works,  98 
.  S.  139,  25  I..  «2,  holding  original  letters  for  a  process  will  not 
ipport  reissue  for  a  composition;  Manufacturing  Co.  t.  Corbin,  103 
.  S.  791.  2G  L.  612,  holding  relsaue  broader  tlian  original  claim,  is 
old;  Wing  V.  Anthony.  106  U.  S.  147,  27  L.  112,  1  8.  Ct  97,  Moffltt 
,  Bogera,  106  U.  S.  428.  27  L.  7T,  1  8.  Ct.  74.  McMurray  v.  Mallory, 

11  U.  8.  103.  28  U  866,  4  8.  Ct  378,  and  Torrent  Co.  v.  Hodgers, 

12  U.  8.  G(i9.  28  I-..  846,  5  S.  Ct.  507,  all  reafflnnlng  principal  case; 
lahn  V.  Harwood.  112  U.  S.  359,  28  L.  667.  5  S.  Ct.  177,  holding 
ecision  of  fouimiseloner  may  be  attacked  where  reissue  Is  different 
rom  oricinnl:  Woosi^r  v.  Bandy.  22  Blatchf.  333,  21  Fed,  66.  hold- 
ig  rigiit  to  reissue  was  lost  by  delay. 

DlBtlngulBlied  in  Badlache  AnIIln,  etc.  t.  Cochrane,  16  Blatchf. 
60,  F.  C.  710.  holding  reissue  letters  for  artificial  alizarine,  pro- 
need  from  aniliraclae,  valid. 

Patents.—  A  manufacture  or  a  product  of  a.  process  may  be  no 
oveity.  and,  therefore,  unpatentable,  while  the  agency  producing 
:  nxay  be  both  new  and  useful,  p.  593. 

Patents.— Paper  pulp  produced  by  chemical  agencies.  Is  not  & 
IfTerent  manufacture  from  wood  or  other  vegetable  substances. 
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91  U.  S.  1-2,  23  L.  185,  McGOMB  v.  COMMISSIONERS  OF  KNOX 
COUNTY. 
Appeal  and  error.—  Judgmeiit  by  appellate  court  of  reyersal  only, 
is  not  final,  p.  2. 

Approved  in  Baker  v.  White,  92  U.  S.  170,  23  L.  481,  refusing  to 
review  such  Judgment  by  Circuit  Court;  Davis  v.  Crouch,  94  U.  S. 
517,  24  L.  282,  Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  74.  1  S. 
Ct  16,  collecting  authorities,  and  Great  Western  TeL  Ca  v.  Bum- 
ham,  162  U.  S.  842,  345,  40  L.  998,  994,  16  S.  Ct  851,  853,  aU  re- 
fusing to  review  such  Judgments  by  State  courts.  See  note  in  91 
Am.  Dec.  197. 

Courts.—  After  reversal  of  case  by  State  appellate  court,  and  re- 
mand for  further  proceedings.  Judgment  subsequently  rendered  by 
lower  court  is  not  reviewable  in  Supreme  Court  on  error,  in  absence 
of  appeal  to  highest  State  court,  p.  2, 

Approved  in  Fisher  v.  Perkins,  122  U.  S.  527,  30  L.  1193,  7  S.  Ct 
1229,  collecting  authorities.  Great  Western  TeL  Co.  v.  Bumham, 
162  U.  S.  342,  40  L.  993,  16  S.  Ct  851,  both  applying  rule;  arguendo, 
in  Fenton  v.  Salt  Lake  County,  4  Utah,  467,  11  Pac.  611.  See  note 
In  91  Am.  Dec  197. 

91  U.  S.  3-7,  23  L.  186,  WILMINGTON,  ETC.,  R.  R,  CO.  v.  KING. 

War.— Contracts  payable  in  Confederate  currency,  not  designed 
to  aid  the  insurrectionary  government,  are  valid,  p.  3. 

Approved  in  Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  848,  applying 
rule  to  sale  of  land;  Effinger  v.  Kenney,  115  U.  S.  571,  29  L.  497, 
6  S.  Ct  182,  applying  rule  to  promissory  note;  Taylor  v.  Dugger,  66 
Ala.  449,  applying  rule  to  sale  of  land;  Trusteei^  etc.  v.  Turner,  71 
Ala.  432,  holding  payment  to  trustee  in  Confederate  currency  ex- 
tinguishes the  debt  Cited,  arguedo,  in  New  Orleans  Water  Works 
V.  Louisiana  Sugar  Co.,  125  U.  S.  33,  31  L.  613,  8  S.  Ct  749;  Louisiana 
State  Lottery  Co.  v.  Fitzpatrick,  3  Woods.  248.  F.  C.  8,541,  White  v. 
White,  50  La.  Ann.  108,  23  So.  97,  Cobb  v.  Gray,  78  N.  C.  95,  and 
Lewis  V.  Alexander,  51  Tex.  590. 

Contracts.— In  actions  on  contracts  payable  in  Confederate  cnr- 
rency,  evidence  of  the  value  of  the  notes  at  the  time  and  place 
where  the  contracts  were  made,  is  admissible,  p^  4. 

Cited  with  approval  in  Stewart  v.  Salamon,  94  U.  S.  435,  24  L. 
276,  Efflnger  v.  Kenny,  115  U.  S.  573,  29  L.  497,  6  S.  Ct  183,  coUect- 
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ig  authoritips,  and  Palmer  v.  LoTe,  82  N.  C.  479,  480,  all  applylnf 
lie  In  ai-UuD  on  promissory  note. 

Contracts.—  iDder  «iiitract  payable  in  Confederate  cnrrencr, 
inj  can  rei'oi'cr  only  ralne  of  currency  Btlpnlated,  and  not  value 
!  property  sottl.  without  reference  to  tbat  currency,  p.  4. 
Cited  with  iipproval  tn  Rives  t.  Dube.  108  V.  8.  140,  aS  E.  10S4, 
ffinger  v.  Kenny.  115  U.  8.  571,  67^  29  L.  497,  498,  6  S.  Ct  182, 
M.  Pnlmer  v.  Love,  T5  N.  C.  164,  and  8.  C,  82  N.  C.  479,  all  a«ily- 
ig  rule  In  aotloDB  on  promissory  notes;  Jennings  r.  Copeland,  90 
.  0.  580.  holding  administrator  liable  for  price  bid  at  sale,  and  not 
•I  value  ot  property. 

Constitutloiial  law.—  State  law  allovriag  jnry  to  determine  value 
!  a.  contrnct  In  etili.  independently  of  value  stipulated  by  parties, 
unconstitutional,  p.  5, 

Cited  with  approval  Is  Sfflnger  v.  Senny,  115  U.  8.  571,  29  U 
t7.  6  S.  Ct,  182,  and  Palmer  v.  Love,  62  N.  C.  479,  both  applying 
lie:  Leavltt  v.  LoTerfng,  64  N.  H.  609,  16  AU.  415,  1  L.  R.  A.  56, 
}idlng  statute  makinf;  payments  by  insolvents  void,  not  applicable 
1  prior  existing  contracts. 
Miscellaneous.—  Hammond  T.  Johnston,  93  Mo.  221,  6  S.  W.  92. 

1  U.  S.  7-13,  23  L.  188,  MATTHEWS  v.  McSTBA. 

War.>- President's  blockade  proclamation  of  April  19,  1861,  was 

■cognition  and  conclusive  evidence  of  existence  of  state  of  war, 

0. 

War.—  Commercliil  Intercourse  between  subjects  of  contending 
>wers  is  unlawful,  p.  9. 

War. —  Ail  mcmix^rs  of  each  belligerent  are  respectively  enemies 
'  all  luemljers  of  other  belligerent,  p.  9. 

Approved  in  Alcxiindria  Sav.  Inst.  v.  McVeigh,  84  Va.  48,  51,  8 
.  E,  SS9,  8!Wi,  holding  Indorser  not  bound  by  notice  left  at  bis 
>iiBe  wlilch  he  had  abandoned  during  war. 

War  dissolves  coinmerclal  partnerships  existing  between  subjects 
!  the  two  eontendlni;  parties  prior  to  the  war,  p.  9. 
Wax. —  Civil  witr  iind  foreign  war  Involve  same  consequences  re> 
irding  commefclal  intercourse,  p.  10. 

Approved  iu  Sniiili  v.  Lnmpkin,  28  Gratt  835,  holding  bond  dis- 
largtfd  by  piiyment  to  agent  in  enemy's  coontry;  Haymond  v. 
amden.  22  W.  Va.  183.  heading  Judicial  proceedings  by  Northerner 
gainst  Soutbemer  during  Rebellion  void. 

Wax. —  rradlDg  with  public  enemy  may  be  authorized  by  tlie 
ivereign  or  by  a  ciiUtary  commander,  p.  10. 

War.—  President  lias  power  to  recognise  existence  of  a  state  ot 
ar,  p.  12. 
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Eridenoe. —  Ck>urt  may  take  Judicial  notice  of  continuing  of  mail 
service  in  Southern  States  after  commencement  of  Rebellion,  p.  12. 

War.—  In  a  civil  war  government  should  give  unequivocal  notice 
of  illegality  of  commercial  intercourse,  p.  12. 

War.—  Commercial  intercourse  between  North  and  South  was  not 
unlawful  until  after  presidents  proclamation  of  August  16,  1861, 
p.  13. 

Cited  with  approval  in  Kahweiler  v.  Anderson,  78  N.  C-  138, 
holding  drawer  liable  on  bill  of  exchange  drawn  before  prohibition 
of  intercourse;  Raymond  v.  Camden,  22  W.  Va.  196,  holding  Judicial 
proceedings  by  Northerner  against  Southerner  during  Rebdlion, 
void.    See  notes  in  96  Am.  Dec.  629,  69  Am.  St  Rep.  419. 

War.—  Congress  has  power  to  relax  any  of  ordinary  rules  of  war, 
p.  13. 

War.— Partnership  between  citizens  of  New  York  and  LouisiaDa 
was  not  dissolved  by  war  as  early  as  April  23,  1861,  and  the  mem- 
bers are  bound  by  the  acceptance  of  a  bill  of  exchange  on  that 
date,  p.  13. 

Cited,  arguendo,  in  Bond  v.  Moore,  93  U.  S.  594,  595,  2&  L.  083u 
See  notes  in  96  Am.  Dec.  629,  and  69  Am.  St.  Rep.  419. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Hendren,  92  U.  & 
287,  23  L.  710,  dismissing  suit  on  policy  for  lack  of  Jurisdiction. 

91  U.  S.  13-21,  23  L.  190,  DAINBSE  v.  HALE. 

Ambassadors  and  consuls.— Judicial  powers  of  consuls  depend 
on  treaties  with  nations  to  which  they  are  accredited,  and  laws  of 
States  which  they  represent,  p.  16. 

Approved  in  In  re  Ross,  140  U.  S.  462,  36  L.  685,  11  S.  Cf.  899, 
holding  conviction  of  murder  by  consular  tribunal  in  Japan  valid; 
In  re  Aubrey,  26  Fed.  851,  discharging  prisoners  held  by  order  of 
British  consul. 

Treaties,  when  complete  in  themselves,  need  no  supplemental 
legislation  to  give  them  force  and  validity,  p.  18. 

Ambassadors  and  consals.—  Instructions  issued  by  executive  for 
guidance  of  consuls  are  entitled  to  highest  respect  in  construing 
statutes  and  treaties  upon  which  their  powers  depend,  p.  20. 

Cited  in  In  re  Aubrey,  26  Fed.  850,  holding  British  consul  h&s  sncb 
Jurisdiction  over  British  subjects  as  his  instructions  provide. 

Ambassadors  and  consuls.— In  1864,  minister  and  consuls  of 
United  States  in  Turkey  (including  the  consul-general  in  Egypt) 
had  all  the  Jurisdiction  in  civil  causes  between  United  States  citi- 
zens permitted  by  laws  or  usages  of  Turkey  in  its  intercourse  with 
other  Christian  nations,  p.  20. 

See  note  in  143  U.  S.  690. 
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Evidence.—  Foflsn  laws  and  usages  are  matters  ot  fact  and  not 
matters  of  law,  auii  win  not  ordinarily  be  Jadlclallr  noticed,  but 
must  be  pleaded,  p.  21. 

C'[ted  with  approval  In  Hanley  t.  Donogtine,  116  U.  S.  4,  29  L. 
53C,  G  8.  Ct  244.  refusing  to  judfctallr  notice  laws  of  State,  other 
than  that  to  whlclj  writ  of  error  Is  addressed,  unless  allowed  by 
local  State  law;  I.iverpool,  etc..  Steam  Co.  t.  Phenlx  Ins,  Co.,  129 
U.  8.  445.  32  L.  7'J3,  0  8.  CL  473,  coUectlng  authorities,  and  apply- 
ing rule  to  laws  of  (ireat  Britain.    See  note  In  11  Am,  Dee.  781,  783. 

Ambassadors  and  consnis.—  United  State*  consul,  sned  for  attach- 
ment ot  Rooils  In  a  foreign  country,  most  plead  the  foreign  laws 
aad  usages  under  ivlilcb  be  jostlfles  bis  act,  p.  21. 

See  note  in  II  Am.  Dec.  783. 

91  U.  S.  21-27.  23  L.  193,  SEMMES  t.  UNITED  STATES. 

Appeal  and  error—  ProcBM.— Circuit  and  District  Conrti  have 
8ame  powiir  to  Bmend  writ  of  error  returnable  to  them  as  has  the 
Supreme  Court,  p.  '2-i. 

Cited  with  approval  In  Woolrldge  v.  McKenna,  8  Fed.  «fl3,  allow- 
ing aroendment  of  retltlon  for  removal  of  cause;  Norton  T.  Dorer, 
14  Fed.  lOT,  allowing  amendment  of  writs  made  returnable  on 
wrong  day;  Wolf  v.  Ckiofc,  40  Fed.  436,  regarding  attachment  writ  as 
imended  where  seal  was  omitted;  Chamberlain  t.  Blttersohn,  48 
t'ed.  43.  allowing  auiendmeDt  of  anmrnona. 

Appsal  and  error  —  Supreme  Court  may  allow  amendment  of  writ 
at  error  wlien  there  Is  mistake  In  title  or  seal  Is  wanting,  or  when 
It  is  returnable  on  a  day  other  than  commencement  of  next  term. 
9.  24. 

Cited  In  Walton  r.  Marietta  Chair  Co.,  157  U.  S.  346,  80  I*  727, 
lu  S.  Ct.  628.  allowing  substitution  of  names  In  writ. 

Appeal  and  eoror  —  Circnit  Court  decree  will  not  be  reversed  for 
lefect  of  form  in  the  process  which  ia  amendable,  unleaa  It  may 
tiave  Injured  t)ii>  complaining  party,  p.  25. 

War.— President's  amnesty  proclamation  of  1867  did  not  dlamlss 
?ondemnation  pnK'fi.-dlnga  under  confiscation  act  of  1882,  nor  did 
it  restore  all  property  rights  t*  rebels,  p.  2G. 

Cited  with  approval  In  ■Wallach  t.  Van  Hlswlck,  92  U.  B.  214,  28 
L.  47S,  refusing  recovery  of  land  confiscated  and  sold  by  United 
i>tatea  under  act  of  1862;  Beard  v.  Lufrlu.  46  La,  Ann.  882,  15  So. 
;09,  holding  after  conflscatloD  of  life  estate  a  sale  of  the  remainder 
lars  a  subsequent  conveyance. 

War.—  Properties  condemned  as  forfeited  to  United  States  under 
ict  of  1862,  become  its  property  from  date  of  decree  of  condemna^ 
Ion,  p.  25. 

Cited  obiter  in  Bnrbank  v.  Bemmee,  99  V.  3.  140,  2S  L.  816. 
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forfeitures.--  United  States  marshal,  in  the  exercise  of  a  sound 
discretion,  may  adjourn  a  sale  ordered  in  condemnation  proceed- 
ings, p.  26. 

Courts.— Complete  Jurisdiction  of  a  cause  Tests  in  Circuit  Court 
by  writ  of  error  to  District  Court,  and  former  can  pass  such  decree 
as  should  haye  been  passed  by  subordinate  court,  p.  26. 

War. —  ConUscation  proceedings,  under  act  of  1862,  are  an  exer- 
cise of  belligerent  rights  against  a  public  enemy,  and  not  a  punish- 
ment for  treason,  p.  27. 

War.—  Pardon  for  treason  will  not  restore  rights  to  property  con- 
demned and  sold  under  belligerent  rights,  as  against  a  purchaser  in 
good  faith  and  for  value,  p.  27. 

Cited  in  niinois  Central  R.  R.  t.  Bosworth,  133  U.  S.  103,  33  L. 
554, 10  8.  Ct  234,  holding  after  confiscation  of  life  estate,  the  owner 
when  pardoned  can  sell  remainder. 

War.—  By  seizure  of  property  District  Court  acquired  jurisdiction 
to  condemn  it  under  act  of  1862,  and  having  done  so^  could  not, 
three  years  later,  restore  it,  p.  27. 

Judgment  may  be  good  to  the  extent  it  is  authorized  by  law,  and 
bad  for  the  residue,  p.  27. 

Pardon  may  be  special|  or  subject  to  conditions  and  exceptions, 
p.  27. 

91  U.  S.  27-29,  23  L.  196,  McLBMORB  ▼.  LOUISIANA  STATB 
BANK. 

Ajypeal  and  emror.—  If  appellant's  case  is  fatally  defective,  lower 
Judgment  will  not  be  reversed  for  erroneous  instructions,  p.  28. 

Approved  in  West  v.  Camden,  135  U.  S.  522,  34  L.  258,  10  S.  Ct 
841,  collecting  authorities,  and  applying  rule  in  suit  on  void  contract; 
dissenting  opinion  in  Cahill  v.  Chicago,  etc.,  Ry.,  74  Fed.  296,  46  U. 
S.  App.  85,  majority  reversing  Judgment  and  refusing  to  consider 
question  of  fact 

War.— Where  notes  were  pledged  with  a  bank,  and  during  the 
Rebellion  were  sold  for  less  than  face  value,  under  liquidation  of 
bank,  ordered  by  military  commander,  it  cannot  be  held  liable, 
p.  28. 

Cited  in  Grivot  v.  Louisiana  State  Bank,  31  La.  Ann.  467. 

Pledgee  is  only  bound  to  take  that  care  of  a  pledge  which  a  care- 
ful man  bestows  on  his  own  property,  p.  28. 

Pledgee  must  return  the  pledge  or  show  a  good  reason  why  it 
cannot  be  returned;  he  la  discharged  where,  without  his  fault,  and 
against  his  protest,  the  pledge  was  taken  away  by  superior  force, 
p.  29. 
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1  D,  S.  20-37.  23  L.  193,  FARMBES,  ETC.,  NATIONAL  BANK  v. 
DEARING. 

Bmlcs  and  banklag. —  National  banks  are  designed  to  aid  tbe 
lovernment.  and  Congress  la  sole  judge  ol  necessity  (or  creatluK 
bem,  pp.  33,  34. 

Cited  wltb  approval  in  Nat,  etc..  Bank  t.  Mayor,  etc.,  fl2  Ala, 
92,  34  Am.  Rep.  IS.  holding  mnniclpal  tax  on  national  bank  shares 
T  stock  void;  Pollard  t.  State,  65  Ala.  630,  holding  State  tai  on 
lational  bank  shares  Invalid;  Rockwell  r.  Farmera'  Nat.  Bank,  4 
(ill).  App.  &G0,  3H  I'ac.  906,  holding  national  banks  In  Colorado 
iifly  collect  Interest  at  any  agreed  rate;  Linton  v.  Chllda,  103  Ga. 
TL'.  32  S.  E.  610,  holding  State  tax  on  bank  presidents  not  appllca- 
>>e  to  national  banks;  Frlmghar  St.  Bank  v.  Reiick,  06  Iowa,  263,  04 
i.  W.  S03,  holdlnt;  Slate  tax  on  banks  valid;  State  v.  Thomas,  etc., 
laak.  21  Mont  ,'^2,  52  Fac.  734.  45  L.  R.  A.  764,  boldlDg  SUte 
icetiEe  tax  on  banks  not  applicable  to  national  banks;  Qadaden  v. 

hrnHh,  —  Neb.  — .  78  N.  W.  634.  45  L.  B.  A.  te7,  holding  State 
isury  law  appllralilc  to  note  collateral  to  note  owing  to  nadoDal 
ank;  Doty  v,  Fli-st  Nat  Bank,  3  N.  Dak.  13,  53  N.  W.  78,  17  L.  R, 
L.  261.  holding  Siiile  cannot  regulate  transfer  of  national  bank 
tock;  State  v.  First  Nat  Bank,  2  8.  Dak.  675,  51  N.  W.  580,  hold- 
ig  State  law  ittipo^liiK  One  for  nsnry  applicable  to  national  banks; 
lambrlgbt  v.  ClE'Tilnnd  Nat  Bank.  3  Lea,  41.  31  Am.  Rep.  620, 
ioldlQg  Btate  usury  law  not  applicable  to  national  banks;  Hill  v. 
rat  Bank.  58  \'t.  ri>v!,  refusing  recovery  In  State  court  for  usury  of 
aCional  bank,  after  Federal  Judgment 

Banks  and  banking.—  States  can  exercise  no  control  over 
ailon.il  banks.  ii>>r  in  anywise  affect  their  operation,  except  as 
Jongre.ss  may  permii,  p.  34. 

Cited  and  prini-liile  applied  tn  City  Nat  Bank  v.  Paducah.  2 
11pp.  06.  F.  C.  2.743,  enjoining  collection  of  tax  discriminating 
gnltist  natlon.-Ll  bunks;  National,  etc.,  Bank  v.  Mayor,  etc.,  62  Ala. 
02.  34  Am.  Hep.  IS.  holding  municipal  tax  on  national  bank  shares 
old;  Magulre  v.  Board  of  Commrs.,  etc.,  71  Ala.  413,  holding 
^tate  tax  on  national  bank  shares  valid  under  statute;  Rockwell 
.  Farmers'  Nat  Bank,  4  Colo.  App.  566,  36  Pac.  906,  holding 
atlonal  banks  In  Colorado  may  collect  Interest  at  any  agreed 
nte;  Linton  v.  CliilOs,  1(H  Ga.  572,  32  S.  B.  619,  holding  State  tax 
n  bank  presidents  not  applicable  to  national  banks;  Frlmghar  St 
tank  V.  Iterlck.  06  loira,  243,  64  N.  W.  803,  holdings  State  tax  on 
anks  valid:  Doty  v.  I-lrst  Nat.  Bank,  S  N.  Dak.  13,  63  N,  W.  78, 
7  L.  R.  A.  £01.  Iiiildlug  State  cannot  regulate  transfer  of  national 
lank  stock;  nnrn1irli.'ht  v.  Cleveland  Nat  Bank,  3  Lea.  41,  31  Am. 
tep.  620.  hol'lliic  Stiite  usury  law  not  applicable  to  national  banks: 
im  T.  Nnt.  Bnnk,  Till  Vt  583,  refusing  recovery  In  State  court  for 
Lxiiry  of  national  hnnk.  after  Federal  Judgment  Bee  notes  In  96 
km.  Dec.  291.  Ul»  Am,  St  Rep.  40. 
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Distinguished  in  State  v.  Fields,  98  Iowa,  750.  62  N.  W.  654,  hold- 
ing State  statute  making  it  a  felony  for  officer  of  insolvent  hank 
to  receive  deposits  applicable  to  national  banks;  Gadsden  t. 
Thrush,  —  Neb.  — ,  78  N.  W.  633,  45  L.  R.  A.  656,  holding  State 
usury  law  applicable  to  note  collateral  to  note  owing  to  national 
bank;  Elmira  Savings  Bank  v.  Davis,  142  N.  Y.  594,  37  N.  E.  64G, 
25  L.  R.  A.  550,  and  n.,  holding  State  statute  giving  preference  to 
savings  banks  having  deposits  in  Insolvent  national  banks  valid: 
State  V.  First  Nat.  Bank,  2  S.  Dak.  575,  51  N.  W.  589,  holding 
State  law  imposing  fine  for  usury  applicable  to  national  banks. 

States  cannot,  against  the  national  will,  control,  by  taxation  or 
otherwise,  the  operation  of  constitutional  laws  enacted  by  €!on- 
gress  to  carry  into  execution  Federal  powers,  p.  34. 

Cited  with  approval  in  United  States  v.  Thompson,  98  TJ.  S.  490. 
25  L.  195,  and  United  States  v.  Belknap,  73  Fed.  20,  both  holding 
United  States  not  bound  by  State  statute  of  limitations;  In  re  Eno, 
54  Fed.  670,  holding  ofTense  of  making  false  entries  In  books  of 
national  bank  exclusively  cognizable  by  Federal  courts;  National, 
etc.,  Bank  v.  Mayor,  etc.,  62  Ala.  292,  34  Am.  Rep.  18,  holding 
municipal  tax  on  national  bank  shares  void. 

States. —  Powers  of  government  are  of  four  kinds,  viz.,  exclusive 
State  powers,  exclusive  national  powers,  concurrent  powers,  powers 
exercisable  by  States,  but  only  with  express  or  Implied  consent  of 
Congress,  p.  34. 

Approved  in  Gadsden  v.  Thrush,  —  Neb.  — ,  78  N.  W.  633,  45 
L.  R.  A.  656,  holding  State  usury  law  applicable  to  note  collateral 
to  note  owing  to  national  bank. 

States^ — Federal  Constitution  and  laws  are  a  part  of  law  of 
each  State  and  binding  upon  its  authorities  and  people,  p.  35. 

Cited  with  approval  in  Farrington  v.  Tennessee,  95  U.  S.  685,  24 
L.  560,  holding  taxation  of  bank  In  excess  of  charter  rate  void; 
Barker  v.  Rochester  Nat  Bank,  59  N.  H.  311,  collecting  authorities, 
and  holding  usury  penalty  imposed  by  national  banking  act  exclu- 
sive; Bletz  V.  Columbia  Nat  Bank,  87  Pa.  St  92,  94,  30  Am.  Bep. 
345,  348,  holding  State  courts  can  enforce  usury  penalty  prescribed 
by  national  banking  act;  arguendo,  in  Gadsden  v.  Thrush,  —  Neb. 
— ,  78  N.  W.  633,  45  L.  R.  A.  656. 

Usury. — Where  a  statute  prescribes  a  rate  of  Interest  and  sim- 
ply forbids  more,  a  contract  for  more  is  good  for  the  lawful  rate 
and  void  as  to  the  excess,  p.  35. 

Cited  with  approval  in  Lewis  v.  Clarendon,  5  Dill.  339,  F.  C. 
8,320,  applying  rule  in  action  on  municipal  bonds;  Scottish  Mort- 
gage, etc.,  Co.  V.  McBroom,  6  N.  Mex.  587,  30  Pac.  863,  applying 
rule  to  loan  secured  by  mortgage;  Garza  v.  Sullivan,  10  Tex.  Civ. 
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App.  190.  30  S.  W.  240,  enforclDg  peaalty  for  double  amount  of 
uriurious  interest  only  for  excess  of  legal  rate. 

Forfeltui«e  are  aot  favored  la  tbe  law;  courts  always  fnclloe 
:ig&iiiGt  tliem  la  construlag  statutes,  p.  35. 

Followed  in  Scotttsb  Mortfcage,  etc.,  Co.  t.  McBroom,  6  N.  Uez. 
■'>S7,  5SS,  30  I'aL-.  S63,  holding  osurloas  loan  vaUd  to  ezteat  of 
l>rlDcipBl  sum  and  legal  Interest 

Actions. —  Where  statute  creates  new  offense  and  denounces  the 
penalty,  or  plres  a  Dew  right  and  declares  the  remedy,  punishment 
or  remedy  can  be  only  that  which  statute  prescribes,  p.  35, 

Cited  and  prtDclple  applied  In  Bamet  t.  National  Bank,  98  D.  S. 
r.58,  25  L,  213.  Gates  t.  National  Bank,  100  V.  S.  250,  25  L.  685, 
Stephens  v.  MoDocgahela  Bank,  111  U.  S.  199.  28  L.  400,  4  S. 
Ct.  337.  Carter  v.  CaruBl,  112  U,  S.  483.  28  U  82-J,  5  S.  Ct  a*4,  and 
McBroom  v.  Sci)ttlBh  &lortgage,  etc.,  Co.,  153  C.  S,  325,  38  L.  732, 
14  8.  Ct.  S54.  all  restricting  party  to  atatntory  remedy  against 
tianb  taking  usiirloos  Interest;  Florence  R.  R.,  etc.  v.  Chase  Nat 
Bank.  106  -AJa.  anil,  17  So.  721,  Slaughter  v.  First  Nat.  Bank,  109  Ala. 
160,  19  So.  432.  l^rst  Nat.  Bank  y.  Sloore.  83  Iowa,  743,  48  N.  W.  1073, 
and  Hill  v.  Nnciooal  Bank,  56  Vt  583,  all  holding  State  usury  stat- 
ute not  applit'alile  to  paper  discounted  by  national  banks  —  Fed- 
eral stJLtute  Is  excluslye:  Renfroe  v.  Colquitt.  74  Ga.  625,  holding 
j;overnor'8  bondsmen  not  liable  for  his  use  of  State  money  where 
statute  prp^Li-lbea  penalty;  First  Nat.  Bank  y.  Chllds,  133  Mass. 
'250.  43  Am.  Rep.  611,  holding  national  bank  exacting  usurious 
interest  can  recover  under  statute  only  face  of  note  without  Inter- 
est: ScotUsU  Moi-tgage,  etc.,  Co.  v.  McBroom,  6  N.  Mei.  687,  30 
Pac.  803.  holding  ustuious  loan  Inyalld  beyond  legal  rate  of  inter- 
est; Hade  v.  McVay,  31  Ohio  St  237,  and  Nat  Bi.  Bank  y.  BoV 
Ian,  26  W.  Va.  558,  53  Am.  Rep.  115,  both  holding  penalty  for 
usury  prescribed  by  national  banking  act  not  available  as  set- 
off; Woodstock  T.  Hancock,  62  Vt  351,  19  Atl.  992,  applying  rule 
in  action  between  towns  to  recoyer  money  spent  In  poor  relief; 
Lynch  V.  MerehaotB'  Nat  Bank,  22  W.  Va.  557.  46  Am.  Rep.  523, 
Vractlng  recovery  of  statutory  penalty  against  national  bank  for 
uHury.     See  note  In  28  Am.  Rep.  463. 

Banks  and  hanking. —  Under  Federal  banking  act  of  1864  there 
1h  a  forfeiture  of  interest  tor  taking  more  than  prescribed  amount 
lint  not  of  principal,  and  State  usury  law  canuot  operate  to  cause 
a.  loss  of  entire  debt  dne  a  national  bank,  p.  37. 

Cited  and  principle  followed  In  National  Bank  y.  Dayls,  8  BIss. 
11)3,  F.  C.  10.038.  allowing  recovery  on  note  given  In  renewal  of 
usurious  note;  In  re  Bno,  54  Fed.  670,  holding  Federal  courts  have 
exclusive  Jurisdiction  of  offense  of  making  false  entries  la  books 
of  naUonal  bank;  Ftorence  E.  R.,  etc.    v.  Chase  Nat.  Bank,  100 
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Ala.  360,  17  So.  721,  Slaughter  v.  First  Nat.  Bank,  109  Ala.  160, 19 
So.  432,  and  Importers,  etc.,  Nat.  Bank  v.  Littell,  46  N.  J.  L.  507, 
all  holding  State  usury  statute  not  applicable  to  paper  discounted 
by  national  banks;  Rockwell  v.  Farmers'  Nat  Bank,  4  Colo.  App. 
666,  36  Pac.  906,  holding  national  banks  in  Colorado  may  cdiect 
interest  at  any  agreed  rate;  National  Bank,  etc.  t.  Byre,  52  Iowa. 
115,  2  N.  W.  996,  holding  usury  penalties  prescribed  In  national 
banking  act  exclusiye;  First  Nat.  Bank,  etc.  v.  Moore,  83  Iowa,  743, 

48  N.  W.  1078,  Alves  v.  Henderson  Nat  Bank,  89  Ky.  130,  9  S.  yr. 
506,  Marion  Nat  Bank  v.  Thompson,  101  Ky.  282,  40  S.  W.  9M, 
First  Nat  Bank  ▼.  Childs,  133  Mass.  250,  43  Am.  Rep.  511,  and 
National  Bank  y.  Lewis,  75  N.  T.  522,  31  Am.  Rep.  486,  all  apply- 
ing rule  in  action  on  promissory  note;  First  Nat  Bank  y.  Grimes, 

49  Kan.  223,  30  Pac.  475,  holding  usurious  interest  not  recover- 
able although  incorporated  in  renewal  note;  Ordway  y.  Cent  Nat 
Bank,  47  Md.  241,  28  Am.  Rep.  456,  Schuyler  Nat  Bank  y.  Bullong, 
24  Neb.  828,  40  N.  W.  415,  and  Boemer  y.  National  Bank,  90  Tex. 
444,  445,  39  S.  W.  286,  all  allowing  recoyery  under  statute  of  double 
amount  of  usurious  interest  exacted;  First  Nat  Bank  y.  Childs, 
130  Mass.  521,  522,  523,  39  Am.  Rep.  475,  476,  477,  holding  defense 
of  forfeiture  of  usurious  interest  ayallable  in  State  court;  Barrett 
y.  National  Bank,  85  Tenn.  427,  3  S.  W.  118,  Barker  v.  Rochester 
Nat  Bank,  59  N.  H.  311,  and  Hambright  y.  National  Bank,  3  Lea, 
41,  31  Am.  Rep.  629,  collecting  authorities,  and  all  holding  State 
usury  law  not  applicable  to  national  bank;  Huggins  y.  Citizens' 
Nat  Bank,  6  Tex.  Ciy.  App.  34,  24  S.  W.  927,  holding  usurious 
payments  on  note  not  applicable  as  set-off  against  principal;  Hill 
y.  National  Bank,  56  Vt  583,  refusing  recoyery  in  State  court  for 
usury  of  national  bank,  after  Federal  Judgment    Cited,  arguendo, 
\n  Thomas  y.  Coffin,  62  Fed.  668,  23  U.  S.  App.  653.    See  note  in 
89  Am.  Rep.  477. 

Distinguished  in  State  y.  Fields,  98  Iowa,  750,  62  N.  W.  654,  hold- 
ing State  statute  punishing  officer  of  insolyent  bank  receiylng 
deposits  applicable  to  national  banks;  Gadsden  y.  Thrush,  —  Neb. 
—,  78  N.  W.  633,  45  L.  R.  A.  656,  holding  State  usury  law  applica- 
ble to  note  collateral  to  note  owing  to  national  banlL. 

91  U.  S.  37-44,  23  L.  200,  BROWN  y.  PIPER. 

Patents. —  Rights  of  parties  in  patent  issued  under  act  of  1836 
are  to  be  considered  in  light  of  that  act,  p.  40. 

Patents. —  Application  of  old  process  to  new  subject  without 
exercise  of  inyentiye  faculty  or  any  new  idea,  is  not  patentable* 
p.  41. 

Approyed  and  principle  followed  In  Dunbar  v.  Myers,  94  V.  S. 
198,  24  L.  89,  holding  patent  on  machine  for  sawing  thin  boards 
Told;  Terhune  v.  Phillips,  99  U.  S.  593,  25  L.  294,  holding  patent  on 
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uprnved  corner  sockfitB  for  showcases  void;  Densmore  v.  ScoQeltl, 

02  n.  S.  3TS.  26  I..  :il5.  holding  patent  on  Improved  oil-tank  car 
old;  Slawson  v.  Grand  St.  H.  E.,  107  U-  S.  653.  27  L.  578,  2  S.  Ct 
67.  boldlDg  patent  on  Improved  cash  box  void;  King  v.  Oallun,  109 
I.  S.  102,  27  L.  871,  3  S.  Ct  87,  holding  patent  for  Improvementa 

I  baled  plastering  hair  void;  Penn.  R.  R.  v.  Locomotive,  etc.,  Co., 
10  U.  8.  494,  28  L.  223.  4  S.  Ct  222,  collecting  authorities,  and  hoW- 
ig  patent  on  locomollve  tmcka  void;  PhlHlpa  v.  Detroit,  111  U.  8. 
96.  28  L.  533,  4  S.  Ct.  5S2,  holding  patent  on  improved  pavements 
old;  Mahn  v.  Harwood,  112  U.  8.  358,  28  L.  667,  5  8.  Ct  177,  hold- 
Jg  patent  relBSued  to  enlarge  clalniB  void;  Florehelm  v.  Schilling, 
37  U.  8.  77,  34  L.  5TB,  11  S.  Ct  24,  holding  patent  (or  Improve- 
ments In  corsets  void;  Fond  dn  Lac  County  v.  May,  137  U.  S.  406, 
4  L.  718.  11  8.  Ct.  102,  holding  patent  on  Improved  prison  con- 
trncOon  void;  Grant  v.  Walter,  148  U.  S.  tJ53,  37  L.  558,  13  8.  Ct 
01,  holding  patent  on  Improvement  In  winding  thread  void;  Alcott 
.  ToTing.  16  Blatciif.  130,  F.  C.  149,  collecting  authorities,  and  hold- 
ig  patent  on  Improved  kindling- wood,  void;  Cone  v.  Morgan 
Invelope  Co..  6  Fed.  Cas.  269,  holding  patent  for  ruled  paper,  void; 
:now  T.  I'ajlor,  22  Fed.  Caa.  734,  holding  patent  on  method  of 
uttlng  collars,  void;  Walker  y.  Rawson.  29  Fed.  Caa.  46,  holding 
aCent  on  mode  of  cutting  shoe  soles  void;  Qulriolo  v.  Ardlto,  17 
ilatehf.  401,  1  Fed.  610,  holding  patent  on  Improved  stereoscope, 
old;  Root  V.  Wplcli  Mfg.  Co..  17  Blatchf.  483,  4  Fed.  427,  hold- 
ag  patent  on  Improved  clock  dials,  void;  McKIoBkey  v.  Dn  Bols,  19 
tlatchf.  207,  8  Feii.  711,  holding  patent  on  Improved  plumber's 
raps,  void;  Western,  etc.,  Mfg.  Co.  v.  Ansonla  Brass,  etc.,  Co,,  20 
tlatebf.  1T3.  9  Fed,  703,  holding  patent  for  Improvement  In  Insulat- 
ng  wires,  void:  Western,  etc.,  Mfg.  Co.  v.  Odell,  18  Fed.  823.  holding 
latent  on  annunciator  dtal.  void;  N.  T.  Bung,  etc.,  Co.  v,  Dcelger, 

3  Blatchf.  171,  23  Fed.  194,  holding  patent  on  Improved  bungs, 
old;  Leonard  v.  Lovell,  29  Fed.  314,  collecting  authorities,  and 
loldlng  patent  for  improved  refrigerator,  void;  Weet  v,  Rae,  33 
''ed.  4T,  holding  ("i^tent  on  paper  wrappers  for  blankets,  void; 
lolmeii  Electric,  etc,  Co.  v.  Metropolitan  Bui^lar,  etc.,  Co.,  33 
<'ed.  256,  holding  patent  on  Improved  electric  safe  lining,  void; 
Jgowsiil  Clay-Pigeon  Co.  t.  American,  etc.,  Co.,  34  Fed,  332,  hold- 
ng  patent  on  target-traps,  void;  Root  v.  Sontag.  47  Fed.  310,  hold- 
ng  patent  on  Improved  loom-sbuttles,  void;  Appleton  Mfg.  Co.  t. 
Star  Mfg.  Co.,  60  Fed.  413.  414.  18  U.  S.  App.  492,  holding  patent 
m  improved  corn  separator,  void;  Browning  v.  Colorado  Tel.  Co., 

II  Fed.  847,  27  U.  8.  App.  81,  holding  patent  (or  terra  cotta  wira 
«ndiilt  pipe,  void;  Wright,  etc.,  Wire-Cloth  Co.  v.  Clinton,  etc.,  Co., 
i7  Fed,  793,  33  U.  S.  App.  188,  restricting  patent  on  Improved  chat- 
els  and  holding  no  Infringement;  Griswold  v.  Wagner,  68  Fed. 
199.  37  V.  S.  App.  171,  holding  application  of  old  hinging  device  to 
raJSe-lrons,  not  patentable;  Carter  Mach,  Co.  y.  Hanes,  70  Fed.  861, 
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holding  patent  on  improved  tobacco-flavoring  machine,  void; 
Schrelber  v.  Grimm,  72  Fed.  675,  43  U.  S.  App.  10,  holding  patent 
on  improved  cask  supports,  void;  Strom  Mfg.  Co.  v.  Weir  Frog 
Co.,  83  Fed.  172,  54  U.  S.  App.  343,  holding  patent  on  Improved  rail 
braces,  void;  Stearns  v.  Russell,  85  Fed.  228,  54  U.  S.  App.  61i 
holding  patent  on  pill-dlppIng  device,  void;  Union  Gas-Engine  Ga 
T.  Doak,  88  Fed.  00,  holding  patent  on  improved  gas  enghie,  void; 
Brlggs  V.  Dnell,  03  Fed.  074,  holding  application  of  vrood-planing 
mechanism  to  ice,  not  patentable. 

Distinguished  in  Potts  v.  Creager,  155  U.  S.  607,  30  L.  279,  15  S. 
Ct  108,  holding  patent  on  Improved  clay  disintegrator,  valid;  Na- 
tional Cash  Reg.  Co.  v.  Boston  Cash  Ind.  Co?,  156  U.  S.  515.  39  L. 
516,  15  S.  Ct  430,  holding  patent  on  cash  register  valid  and  In- 
fringed herein;  Cottier  v.  Stlmson,  10  Sawy.  216,  20  Fed.  909,  hold- 
ing patent  on  ventilating  apparatus,  valid. 

Patents. —  In  Infringement  suits,  evidence  of  the  state  of  the  art 
Is  admissible,  though  not  set  up  in  answer  and  no  notice  given,  for 
three  purposes,  and  none  other,  viz.,  to  show  what  was  then  old,  to 
distinguish  what  was  new,  and  to  aid  the  court  In  construing  the 
patent,  p.  41. 

Cited  with  approval  in  Eachus  v.  Broomall,  115  U.  S.  434,  436.  29 
L.  422,  6  S.  Ct  231,  232,  applying  rule  in  showing  limits  of  patent 
and  scope  of  Invention;  Grler  v.  Wilt,  120  U.  S.  420,  30  lu  7ia  7 
S.  Ct  720,  holding  prior  letters-patent  admissible;  May  y.  Jnnean 
County,  137  U.  S.  411,  34  L.  730.  11  S.  Ct  103.  holding  want  of 
patentability  a  defense,  though  not  set  up  in  answer;  Bagleton 
Mfg.  Co.  V.  West,  etc.,  Mfg.  Co.,  18  Blatchf.  225,  2  Fed.  781,  allow- 
ing objection  of  amendment  of  application  for  patent  by  attorneys, 
although  not  set  forth;  Innis  v.  Oil  City  Boiler  Works,  41  Fed.  790. 
admitting  evidence  of  prior  use  of  engine  similar  to  patent;  Martin, 
etc.,  Cash-Carrier  Co.  v.  Martin,  67  Fed.  787,  33  U.  S.  App.  157,  ap- 
plying rule,  and  holding  no  infringement;  Kennedy  v.  Solar  Refining 
Co.,  60  Fed.  720,  holding  patent  on  process  for  refining  oil,  void. 

Trial. —  Court  or  Jury,  in  equity  and  law,  must  exclude  the  In- 
fiuence  of  previous  knowledge  of  private  and  special  facts,  p.  42. 

Evidence. —  Courts  take  Judicial  notice  of  whatever  is  generally 
known  within  their  Jurisdiction,  and  the  Judge  may  refresh  his 
memory  on  matters  of  science,  etc.,  p.  42. 

Following  are  the  citing  cases,  which  approve  and  rely  upon  this 
ruling:  Dunbar  v.  Myers.  04  IT.  S.  108,  24  L.  30,  holding  patent  on 
sawing  machine,  void;  Terhune  v. Phillips, 00  U.  S.  503,  25  L.  204,  hold- 
ing patent  on  improved  comer  sockets  for  showcases,  void  for  want 
of  novelty;  Daniels  v.  Tearney,  102  U.  S.  410,  26  L.  188,  taking  notice 
of  circumstances  surrounding  Virginia  convention  Just  prior  to  se- 
cession; Slawson  v.  Grand  St  R.  R.,  107  U.  8.  654,  27  L.  578,  2  8. 
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t.  OGS,  holding  pal'iit  on  Improved  cash  box,  void  for  waDt  ot 
ovelty;  King  v.  Gnlluii,  109  U.  S.  101.  27  L.  871.  3  S.  Ct.  ST.,  holding 
itent  for  lmproTenii<ntB  In  baltnl  hair,  void  for  want  ot  novelty; 
hllllps  V.  Detroit  111  V.  S.  606.  28  L.  533.  4  S.  Ct.  582.  taking 
:itkp  of  coUHtrut'tlni]  of  pavpmentH.  and  holdinR  patent  void;  Jones 
.  United  StatoH.  13T  t',  S.  216.  34  L.  «97.  11  S.  Ct.  85.  taking  notloe 
;  eserctse  of  jurlsilictlon  by  United  States  over  Guano  Islands; 
\x  T.  Heddeu.  14!)  I".  S.  307.  37  L.  746.  13  S.  Ct.  aS2.  taking  notice 
'.  meaning  of  '■fniiLs"  and  "Tegptables;"  Black,  etc..  Coal  Co. 
Escelslor  Coal  Co..  l.%6  U.  8.  61«.  30  L.  555.  15  S.  Ct.  484.  taking 
adce  of  uiie  of  ho[)i>frH  and  cliiiten.  and  holding  no  Infringement 
ereln;  Mills  v.  Gre™.  159  U.  S.  6.^S.  40  L.  295.  16  S.  Ct  135.  taking 
otlce  of  State  cieiiiim  and  meeting  of  convention;  Office  Specialty 
o.  T.  Fenton,  etc..  Mfp.  Co..  174  V.  8.  497.  IB  8.  Ct  643.  taking  no- 
(■e  of  prior  use  of  patented  bookshelves;  United  States  v.  Rio 
rande.  etc.,  Dara  Co..  174  U.  8.  667,  19  8.  Ct.  772.  taking  notice  of 
on-navigahliity  of  river;  Vaugban  v.  Central  Pae.  B.  B..  4  Sawy. 
S7,  F.  C,  16,807.  tikiug  notice  of  use  and  operation  of  railroad 
rake;  Ho  Ab  Kow  v.  NuDan.  5  Sawy.  561,  F.  C.  6.546,  taking  notice 
f  practical  limitation  of  ordinance  to  Chinese,  and  holding  It  In- 
alidi  Waiker  v.  Rnwson.  29  Fed.  Cas.  46.  noticing  state  of  shoe 
idustry  and  hoidin<:  patent  void:  McKloafcey  v.  Dn  Bols.  19  Blatchf. 
BT.  8  Fed.  711,  notjring  use  and  constmctlon  of  plumber's  traps; 
iestem.  etc..  Mfg.  Co.  v.  Odell,  18  Fed.  323,  noticing  design  of 
'ati.'b-dials  and  holding  patent  void;  Tompkins  v.  Little  Rocb,  etc. 
:.  R.,  21  Fed.  37t>.  noticing  history  of  State  bond  Ixsue;  In  re  Wo 
,ee.  11  Sawy.  435.  2i5  Fed.  475,  noticing  operation  of  anti-laundry 
rdinani-c  on  Chinpsi^;  Knapp  v.  Benedict,  26  Fed.  629.  noticing  use 
f  wntcr-]ct  to  lower  piles,  and,  therefore,  no  Infringement;  Beed 
.  Lawrence,  2fl  Fcfl  019,  noticing  nse  and  construction  of  harrows; 
I'est  T,  Rae.  33  Fed,  47.  noticing  prior  ohc  of  paper  bags;  Llgowskl 
lay-Pigeon  Co.  v.  American,  etc..  Co.,  34  Fed.  332.  noticing  prior 
se  of  Bprlng-latcli;  Eureka  Vinegar  Co.  v.  Gazette  Printing  Co.,  35 
'ed.  571,  noticing  meaning  of  "  elder."  its  manufacture  and  con- 
Jtuents;  Uozler  v.  lldeUty,  etc.  Co.,  46  Fed.  449,  13  L.  B.  A.  116. 
otlclng  that  xuastriike  la  a  disease,  and  not  an  accident,  within 
leaning  of  policy;  Root  v.  Sontag,  47  Fed.  310.  noticing  constmc- 
OD  of  loom  shuttles;  Davlaon  v.  Gibson.  56  Fed.  44(>,  12  U.  8.  App. 
j2.  noticing  propcit;  rights  among  Creek  Indians;  Heaton.  etc., 
astener  Co.  v.  SchUwhtmeyer.  69  Fed.  595,  noticing  prior  patents, 
ail  conatniction.  nnii  holding  no  novelty  herein;  United  States  v. 
lournoy.  etc..  Itonl-Estate  Co..  71  Fed.  578.  holding  pleading  of 
icta  wiihin  jiidi.'ial  knowledge,  does  not  preclude  court  from  reiy- 
ig  upon  such  knowledge;  American  Flbre-Chamols  Co.  v.  Buckskln- 
Ibre  Co.,  72  Fed.  Gil,  37  U.  S.  App.  742.  noticing  prior  state  of  art 
r  paper  manufacture,  and  holding  patent  valid;  Strom  Mfg.  Co. 
Vol.  VIII  — 39 
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V.  Weir  Frog  CJo.,  83  Fed.  172,  54  U.  S.  App.  343,  noticing  prior  con- 
struction of  rail  braces;  State  v.  Main,  69  Conn.  136,  61  Am.  SL 
Rep.  39,  37  Atl.  84,  36  L.  R.  A.  627,  holding  court  should  take  notice 
of  existence  and  nature  of  tree  disease  and  not  submit  it  to  jury; 
Wasson  v.  First  Nat.  Bank,  107  Ind.  220.  221,  8  N.  E.  103,  104,  re- 
viewing authorities,  and  taking  notice  of  moneyed  capital  of  the 
State;  Jamieson  v.  Indiana  Natural  Gas,  etc.,  Ck).,  128  Ind.  574.  28 
N.  E.  82,  12  L.  R.  A.  658,  noticing  dangerous  character  of  natural 
gas  and  holding  State  regulation  valid;  State  v.  Braskamp,  87  Iowa, 
591,  54  N.  W.  533,  noticing  population  of  county  before  official  cen- 
sus announcement;  State  ex  rel.  Simms  v.  Todd,  72  Mo.  290,  noticing 
that  April  2,  1877,  was  the  first  Monday  In  April;  State  v.  Hayes. 
78  Mo.  318.  noticing  that  coal-oil  Is  inflammable;  Grimes  v.  Eddy. 
126  Mo.  180,  47  Am.  St  Rep.  660.  28  S.  W.  759.  26  L.  B.  A.  643, 
and  n..  noticing  Texas  fever  and  its  communication  to  the  cattle: 
State  V.  Stearns.  72  Minn.  219.  75  N.  W.  215.  noticing  existence  of 
public  law;  State  v.  Boyd,  34  Neb.  437,  51  N.  W.  964,  noticing  that 
governor  voluntarily  surrendered  his  office  to  his  successor;  State 
V.  Taylor,  111  N.  C.  681,  16  S.  E.  169,  noticing  that  a  game  of  cards 
IS  a  game  of  chance;  Missouri  Pac.  By.  v.  Graves,  2  Tex.  App.  Civ. 
599,  noticing  that  various  railway  routes  are  one  system;  State  v. 
Cunningham,  81  Wis.  510,  51  N.  W.  738.  15  L.  R.  A.  576,  noticing 
location,  boundaries  and  juxtai)osition  of  towns,  counties  and  wards; 
dissenting  opinion  in  Baltimore,  etc.,  R.  R.  v.  Talmage,  15  Ind.  App. 
231,  43  N.  E.  1027,  majority  holding  courts  may  notice  custom  of 
operating  railroads.    Cited,   arguendo,   in   Comstock   v.    Sandusky 
Seat  Co.,  6  Fed.  Cas.  256.     See  note  in  89  Am.  Dec.  663;  also  note  h& 
49  Am.  Rep.  201. 

Distinguished  in  Minnesota  v.  Barber,  136  17.  S.  321,  34  L.  458, 
10  S.  Ct  864,  refusing  to  take  notice  that  Inspection  of  animals  "  on 
the  hoof,"  is  the  only  safe  means;  Kaolatyi>e  Eng.  Co.  v.  Hoke,  30 
Fed.  446,  refusing  to  notice  scientific  facts  stated  In  books. 

Evidence. —  Power  of  judicial  notice  must  be  cautiously  exer- 
cised, and  every  reasonable  doubt  as  to  requisite  notoriety  should 
be  negatively  resolved,  p.  43. 

Cited  with  approval  in  Hazard  ▼.  Dillon,  34  Fed.  492,  refusing 
to  notice  date  of  completion  of  railroad;  Henderson  v.  Tompkins, 
60  Fed.  762,  refusing  to  determine,  by  Judicial  knowledge,  originality 
of  copyrighted  composition;  Baxter  v.  McDonnell,  155  N.  Y.  d3,  49 
N.  E.  668,  40  li.  R.  A.  673,  refusing  to  notice  rights  and  powers  of 
Catholic  church;  Miller  v.  Texas,  etc.,  R.  R.,  83  Tex.  520,  18  S. 
W.  955,  refusing  to  notice  that  connecting  railroad  is  part  of  same 
system;  Redd  v.  Supervisors,  etc.,  31  Gratt.  710,  refusing  to  look 
outside  record  to  notice  auditor's  reports  and  assessor's  book  to  as- 
certain taxable  property.     See  note  In  49  Am.  Rep.  205. 

Evidence. —  In  this  case  court  takes  Judicial  notice  of  constmc- 
Hon  of  ordinary  ice-cream  freezer,  p.  43. 
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Cited  in  Heatun.  etc.,  Fastener  Co.  v,  Sclilochtmeyer,  QO  Fed. 
TilK).  Dotlcing  prior  patents  and  design  of  nsUs;  Amerlcui  Flbre- 
Cbamols  Co.  v.  Buckskin -Fibre  Co.,  72  Fed.  614,  37  U.  B,  App.  742, 
noticing  prior  state  of  act  of  paper  manufactare.  Bee  note  In  80 
Am.   Dee.  CUT. 

Patent  of  apparatus  for  preserving  flsb,  etc..  In  a  close  cbamber, 
by  a  freezing  mixture,  Involvea  no  novelty,  and  Is  Told,  p.  44. 

Approved  in  Slawson  v.  Grand  St  B.  R.,  107  U.  S.  653.  27  L.  578, 
•2  a.  Ct  607.  holdlQK  patent  on  Improved  cash  l>ox,  void;  Appleton 
Mfg.  Co.  V.  Star  Mfg.  Co..  60  Fed.  414.  18  U.  8.  App.  492,  holding 
patent  on  improvi'd  corn  separator,  void. 

Patents.—  Wlitre  patent  is  void  on  its  face,  In  Infringement  snit 
court  can  dismiss  action  without  looking  into  answers  and  testi- 
mony, p.  44. 

Cited  with  approval  in  Express  Go.  v.  Railroad  Co.,  99  V.  H.  201, 
25  L.  321,  holding  bill  for  specific  performance,  dismisslble  for  want 
of  equity:  SlawBon  v,  Grand  8t  R  R.,  107  U.  8.  662.  27  L.  677,  2  8. 
Ct  6G6.  applying  rule;  Bicharda  v.  Chase  Elevator  Co.,  168  U.  8. 
301,  39  L.  Ifii2.  15  S.  Ct.  832.  determining  patent  invalid  on  demtii^ 
rer;  West  v,  V,nc.  33  Fed.  47,  applying  rule  to  patent  on  paper 
wrappers  for  blankets;  Blessing  y.  Tugeser,  etc..  Copper  Works,  84 
Fed.  754,  applying  role  and  austalnlng  demurrer;  Boot  v.  Sontag, 
47  Fed.  310,  holillag  bill  to  restrain  Infringement  of  patent  on 
shuttle.  demurrahU-:  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  88  Fed.  172, 
54  U.  8.  App.  343,  .applying  mie,  where  patent  clearly  lacks  novelty. 
Cited,  arguendo,  hi  Brickell  v.  Hartford,  57  Fed.  217. 

Distinguished  In  Bottle  Seal  Co.  v.  De  I^  Vergne  Bottle,  etc.,  Co., 
47  Fed.  61.  overruling  demurrer  where  patent  was  not  anticipated; 
Indueated  nbre.  etc,  Oo.  v.  Grace,  62  Fed.  128,  refusing  to  Jn- 
dlcially  notice  state  of  the  act  on  demurrer;  Ocebel  v.  American 
Uy..  etc..  Co..  55  Fed.  826,  refusing  to  hold  patent  void  on  demurrer 
to  bill  for  infrlngt-'ment;  Hanlon  v.  Primrose,  66  Fed.  601,  holding 
rule  applies  only  where  case  is  free  from  doubt;  Henderson  v. 
TonipklDH.  CO  I'ffi.  781,  refusing  to  determine  originality  on  de- 
murrer to  bill  for  Infringement  of  copyright;  Patent  Bntton  Oo. 
V.  Con.  Fastener  Co..  84  Fed.  190,  refusing  to  declare  patent  void 
on  demurrer,  where  it  Is  not  clearly  so. 

91  D.  8.  44,  23  L.  202.  PIPER  v.  MOON. 

Adjudged  in  eouformlty  with  Brown  v.  Piper,  91  U.  S.  37,  23  H 
20O,  supra. 

Not  cited. 

»1  U.  a.  45-56,  23  L.  208,  TIFTON  v.  TRIBILCOCK. 

Corporattons. —  Shareholder  Is  liable  to  creditors  and  to  assignee 
In  bankruptcy,  for  amount  unpaid  on  his  stock,  withoat  any  express 
promise  to  pay.  p.  47. 
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The  following  citing  cases  all  enforce  stockholder's  liability  un- 
der similar  circumstances:  WebKter  v.  Upton,  91  U.  S.  69,  23  L. 
387.  Chubb  v.  Upton,  95  U.  S.  (KK),  24  L.  525,  Pullman  v.  Upton,  96 
U.  S.  330,  24  L.  819,  Potts  v.  Wallace,  146  U.  S.  704,  36  L.  1140,  13 
S.  Ct.  200,  Herhold  v.  Upton,  154  U.  S.  624,  23  L.  892,  14  S.  Ct.  1203, 
Foreman  v.  Blgelow,  4  Cliff.  547,  549,  F.  C.  4,934,  Fllnn  v.  Bagley, 
7  Fed.  790,  Morrison  v.  Price,  23  Fed.  219,  Tillinghast  v.  BaUey,  86 
Fed.  49,  Stockton,  etc.,  Agricultural  Works  v.  Houser,  109  Cal. 
7,  41  Pac.  810,  Glenn  v.  Howard,  81  Ga.  387,  8  S.  E.  638,  Nichols 
V.  Stevens,  123  Mo.  119,  45  Am.  St.  Rep.  525,  25  S.  W.  584.  and 
Lane's  Appeal,  105  Pa.  St.  63,  51  Am.  Rep.  169.  Cited,  arguendo,  in 
Grant  v.  East,  etc.,  R.  R.,  54  Fed.  575,  13  U.  S.  App.  1.  See  notes  in 
9  Am.  Dec.  98,  81  Am.  Dec.  394,  100  Am.  Dec.  553,  and  37  Am.  Rep. 
216;  exhaustive  note  In  3  Am.  St.  Rep.  829. 

Distinguished  in  Scovlll  v.  Thayer,  105  U.  S.  149,  26  L.  971,  hold- 
ing no  liability  on  stock  issued  in  excess  of  charter  limit;  Pauly  v. 
State  Loan,  etc.,  Co.,  165  U.  S.  611,  41  L.  846,  17  S.  Ct  467,  Henkle 
v.  Salem  Mfg.  Co.,  39  Ohio  St.  552,  and  Union  Savings  Assn.  v.  Selig- 
man,  92  Mo.  639,  1  Am.  St.  Rep.  779,  15  S.  W.  631,  aU  holding 
pledgee  of  stocks  not  liable  thereon;  Steacy  v.  Little  Rock,  etc.,  R. 
R.,  5  Dill.  374,  F.  C.  13,329,  and  Van  Cott  v.  Brunt,  82  N.  Y.  541, 
both  holding  bona  fide  purchaser  of  stock  marked  fully  paid  up,  is- 
sued in  payment  of  construction,  not  liable  thereon;  In  re  South 
Mt.  Con.  Min.  Co.,  7  Sawy.  31,  5  Fed.  404,  holding  stockholder  in 
California  mining  corporation,  not  liable  for  unpaid  balance;  Laredo 
Imp.  Co.  V.  Stevenson,  66  Fed.  636,  32  U.  S.  App.  97,  holding  no  lia- 
bility on  unauthorized  Increase  of  stock;  Rood  v.  Whorton,  67  Fed. 
436  (S.  C,  affirmed  in  74  Fed.  123,  46  U.  S.  App.  6),  and  Brant  v. 
Ehlen,  59  Md.  28,  both  holding  no  liability  on  stock  marked  fuU-pald, 
purchased  in  open  market;  Hill  v.  Silvey,  81  Ga.  510,  8  S.  B.  812, 
3  L.  R.  A.  154,  holding  shareholders  not  liable  above  charter  mini- 
mum of  stock;  Libby  v.  Tobey,  82  Me.  406,  407,  19  Atl.  906,  907,  hold- 
ing transferee  not  liable  on  "  full-paid  "  stock,  issued  to  pay  for  land; 
Erskine  v.  Peck,  13  Mo.  App.  283,  holding  no  liability  after  surrender 
of  stock  and  reissue  to  bona  fide  subscriber. 

Corporations. —  Acceptance  and  holding  of  a  certificate  of  shares 
makes  holder  liable  as  a  shareholder,  p.  47. 

Cited  with  approval  in  Sanger  v.  Upton,  91  U.  S.  64,  23  L.  223. 
Hawkins  v.  Glenn,  131  U.  S.  335,  33  L.  193,  9  S.  Ct  744,  Herhold 
V.  Upton,  154  U.  S.  624,  23  L.  892,  14  S.  Ct  203,  and  Buffalo,  etc., 
R.  R.  V.  Gifford,  87  N.  Y.  299,  all  enforcing  shareholder's  liability 
for  unpaid  stock  balance;  Davis  v.  Stevens,  17  Blatchf.  260,  F.  C. 
3,653,  enforcing  liability  of  real  owner  of  stock  standing  in  name 
of  irresponsible  party;  Belknap  v.  Adams,  49  La.  Ann.  1352,  22  So. 
383,  enforcing  liability  on  reissued  stock;  Griswold  v.  Sellgman,  72 
Bio.  116,  enforcing  liability  of  pledgees  who  voted  stock.    Cited,  ar- 
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guendo,  Id  Semple  t.  Bank  of  Biitieli  Culumbia,  S  Saw^.  92,  F.  C. 
U,C59.    See  uote  lu  J  Am.  St  Hep.  830. 

DistiDguisbed  In  PAuly  t.  State  Loan,  etc.,  Co.,  16S  U.  8.  611,  41 
L.  mti.  17  S.  Ct  46T,  and  Union  SavlDKB  Aean.  v.  Sellfnnan,  92 
Mo.  639,  1  Am.  St.  Rep.  770,  IB  S.  W.  631,  both  lioMlDg  pledgee  of 
stock  not  liable  thcrpon;  In  re  South.,  ctP.,  Mln.  Co..  7  Sawy.  32,  5 
Fed.  400,  holdJDg  stockholder  In  California  mining  corporation  not 
liable  for  unpaid  ftoUk  balance;  Van  Colt  v.  Van  Brunt,  82  N.  Y, 
HI,  holding  no  lialiility  on  full-paid  stock  received  for  construction. 

CorporatioiiB. —  i.'a]>ital  stock  of  moneyed  corporation  la  trust 
fund  for  pnynienc  nf  its  debts,  and  directors  are  trustees  to  manage 
It  for  benefit  of  Bh.irpholders  during  corporation's  life,  and  of  cred- 
itors at  Itw  dlssoliiHoc,  p.  47. 

The  following  [itlcg  (.'ases  all  enforce  Btockholdera'  liablttt;  for 
unpaid  stock:  I'ulluiau  v.  Upton,  96  U.  8.  330.  24  L.  819,  County  of 
MOL-gnn  T.  Allen.  103  U.  S.  506,  26  L.  502,  Fogg  v.  Blair.  139  U.  8. 
125,  33  L.  IOC,  11  S.  Ct.  477,  collecting  authorities,  Handley  t.  Stutc, 
139  U.  S.  427,  3r>  I-.  'JM,  11  8.  Ct  534,  Wilbur  v.  Stockholders,  18  N. 
B.  H.  178,  20  Fed.  Cas.  1100,  Famsworth  v.  Robbins,  36  Minn.  372, 
31  N.  W.  3.')0.  ^tnU'  V.  Commercial  State  Bank,  28  Neb.  683,  44  N.  W. 
HXKt.  Lane's  AiJiiiai.  105  Fa.  St.  60,  State  v.  Bank  of  Tenn.,  5  Baxt 
111.  Matbls  V.  nMhnm,  1  Tex.  Civ.  App.  86,  20  S.  W.  1023,  Ogden 
Cliiy  Co.  T.  Harvey,  0  Utah,  510.  35  Pac.  512,  Lamb  v.  Laughltu,  25 
W.  ra.  310.  314,  collecting  authorities,  and  Gogebic  Investment  Go. 
V.  Iron  Chief  Mln.  Co..  78  Wis.  431,  23  Am.  St  Rep.  410, 47  N.  W.  727. 
Cited  and  prlncijilc  applied  also  In  Bowden  v.  Santos,  1  Hughes, 
111.  F.  C.  1,716,  si-tilng  aside  transfer  of  stock  and  holding  Irans- 
tenvr  liable  tlierfon;  The  Short  Cut,  6  Fed.  632,  refusing  master's 
<-laini  for  wages  before  payment  for  hla  stock  In  corporation  owning 
vessel:  Wechseiberg  v.  Flour  City  Nat  Bank,  6*  Fed.  92,  24  U.  S. 
App.  308,  20  L.  H.  A,  474.  enforcing  liability  on  note  made  by  cor- 
porators before  stock  Issue;  Nat  Park  Bank  v.  Peavey,  64  Fed.  917, 
N.  Y.  Life  Ins.  Cm.  v.  Beard,  80  Fed.  67,  Shlckle  v.  Watte,  94  Mo. 
417,  7  S.  W.  27T.  \Qn  Cleve  v.  Berkey,  143  Mo.  123.  44  S.  W.  746. 
42  Ij.  B.  a.  509.  and  n.,  and  Wetherbee  v.  Baker,  35  N.  J.  Eq.  C12, 
all  holding  shareholder  liable  on  unsatisfied  Judgment  against  cor- 
poration, under  Rtiitute;  Hamor  v.  Taylor-Rice  Engineering  Co.,  tf4 
p'ed.  ;tlKi.  holding  corporation's  note  given  for  purchase  of  Ite  own 
stock  void  in  iiliKcnce  of  surplus  profits;  Columbia  Nat  Bank,  etc. 
T.  Mathews,  85  Fed.  843,  56  U.  S.  App.  654,  refusing  recovery  of 
amount  paid  for  increased  stock;  Craodall  v.  Lincoln,  62  Conn.  96, 
52  Am.  Rep.  503,  enforcing  liability  on  stock  sold  to  the  corpi^a.- 
tion;  BoutoD  v.  D^'ment.  123  III.  148,  14  N.  E.  65,  enforcing  share- 
holders' liability  notwithstanding  release  by  company;  Coleman  v. 
Howe.  154  III.  4<i,'f.  45  Am.  St.  Rep.  IS.-),  39  N.  E.  727,  enforcing  lia- 
bility of  holders  of  stock  received  for  overvalued  land;  Fanners'  L. 
&,  T.  Co.  V.  Canada,  etc.,  R.  R.,  127  Ind.  271,  26  N.  E.  790, 11  L.  B.  A. 
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748,  and  n.,  holding  creditor's  equitable  lien  subservient  to  specific 
liens  on  corporation  property;  Bruner  v.  Brown,  139  Ind.  608,  38 
N.  E.  319,  holding  no  liability  on  paid-up  stock  issued  in  payment  of 
construction;  Cedar  Rapids  Ins.  Co.  v.  Butler,  83  Iowa,  129,  48  N.  W. 
1027,  enforcing  liability  on  note  given  for  stock  subscription;  Belk- 
nap V.  Adams,  49  La.  Ann.  1353,  22  So.  383,  enforcing  liability  on  re- 
issued stock;  MoiTison  v.  Savage,  56  Md.  144,  holding  balance  due  on 
stock  subscription  is  a  debt  discharged  by  bankruptcy;  Hospes  v. 
Northwestern,  etc.,  Mfg.  Co.,  48  Minn.  104,  31  Am.  St.  Rep.  644,  50 
N.  W.  1120,  16  L.  R.  A.  473,  enforcing  liability  on  "  bonus "  stock; 
Gill  V.  Balis,  72  Mo.  434,  enforcing  liability  on  stock  fraudulently 
cancelled  by  company;  Alexander  v.  Relfe,  74  Mo.  519,  enforcing  lia- 
bility for  fraudulent  withdrawal  of  stock;  Ramsey  v.  Thompson 
Mfg.  Co.,  116  Mo.  323,  22  S.  W.  721,  allowing  recovery  of  fraudu- 
lently-procured stock  subscription;  Kelly  v.  Clark,  21  Mont  321,  69 
Am.  St  Rep.  678,  53  Pac.  964,  42  L.  R.  A.  628,  enforcing  liability  on 
stock  issued  for  overvalued  mine;  Rouse  v.  Merchants*  Nat  Bank, 
46  Ohio  St  504, 15  Am.  St  Rep.  649,  22  N.  B.  296,  5  L.  R.  A.  382,  and 
n.,  setting  aside  preferences  of  creditors  after  insolvency  of  corpo- 
ration; Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  holding  lien  of  cred- 
itors of  corporation  has  precedence  over  Hen  of  stockholder  or  his 
assignee.    Cited,  arguendo,  in  Grant  v.  East,  etc.,  R.  R.,  54  Fed.  575, 
13  U.  S.  App.  1,  Jones  v.  Ark.  Mech.,  etc.,  Co.,  38  Ark.  25v  and 
Collett  V.  Springfield  Savings  Society,  13  Ohio  C.  O.  135.     See  ex- 
haustive note  in  3  Am.  St.  Rep.  808;  valuable  note  in  57  Am.  St 
Rep.  66,  5  DiU.  87,  F.  C.  7,393. 

Distinguished  in  Clark  v.  Sever,  139  U.  S.  110,  35  L.  94,  11  S.  Ct 
473,  holding  holder  of  stock  taken  in  payment  of  debt  owed  by  cor- 
poration, not  liable  for  face  value;  Florida  Land,  etc.,  Co.  v.  Mer- 
rill, 52  Fed.  80,  2  U.  S.  App.  434,  holding  no  liability  on  stock  fraudu- 
lently sold  by  bank;  Hill  v.  Silvey,  81  Ga.  510,  8  S.  E.  812,  3  L.  R.  A. 
154,  holding  shareholders  not  liable  above  charter  minimum  of 
stock;  Erskine  v.  Peck,  13  Mo.  App.  283,  holding  no  liability  on 
stock  surrendered  and  reissued  to  bona  fide  subscriber;  Medler  v. 
Albuquerque  Hotel,  etc.,  Co.,  6  N.  Mex.  345,  28  Pac.  555,  holding  no 
liability  on  stock  issued  for  land  without  fraud. 

Corporations. —  Obligation  of  subscriber  to  pay  his  stock  mb- 
scription  cannot  be  released  by  directors,  p.  48. 

Cited  and  principle  applied  in  The  Short  Cut,  6  Fed.  632,  refuflring 
master's  claim  for  wages  before  payment  for  his  stock  in  corpora- 
tion owning  vessel;  Glenn  v.  Abell,  39  Fed.  12,  allowing  proof  of 
unpaid  stock  subscription  against  bankrupt's  estate;  CrandaH  t. 
Lincoln,  52  Conn.  96,  52  Am.  Rep.  563,  enforcing  liability  on  stock 
sold  to  the  corporation;  Union  Mut  Life  Ins.  Co.  v.  Frear  Stme 
Mfg.  Co.,  97  111.  549,  37  Am.  Rep.  136,  and  Great  etc.,  Tel.  Go.  t. 
Gray,  122  111.  636,  14  N.  E.  216,  enforcing  liabiUty  on  stock  sold  as 
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I  on -assessable:  Boiitnn  r.  Dement.  123  III.  148,  14  N.  B.  65.  entoTclog 
ihnreholder's  Itolillity  nfter  cancellation  of  note  given  for  Btock  sub- 
terlptlon:  Colenisin  v.  Howe.  IM  III.  468.  46  Am.  St.  Rep.  135,  39 
s'.  B.  727,  enfort'lng  liability  of  holder  of  stock  received  for  over- 
ralued  land:  Jackson  v.  Traer,  64  Iowa,  479,  IS2  Am.  Rep.  4SS,  20 
>r.  W.  7fi8.  enforcitiR  liability  on  stocks  iasaed  to  pay  for  construc- 
lon;  Gil]  r.  Balls,  T-'  Mo.  434,  enforcing  liability  on  stock  fraudu- 
enily  cancelled  by  louipany;  Alexander  v.  R«lfe,  74  Mo.  619.  en- 
'orcing  liability  for  fraudulent  withdrawal  of  stock;  Ramsey  V. 
rbompson  llfg.  Co.,  lilt  Mo.  323,  22  8.  W.  721,  allowing  recovery  of 
'raudiilfuUy-proi'iiiTil  stock  subscription;  Chouteau  t.  Dean,  7  Mo, 
Ipp.  21fi,  ecfori'ln^  liability  on  stock  Issued  for  serrlces  notwlth- 
itaiidiag  caucellntlon;  Kelly  T.  Clflrk,  21  Mont  321,  69  Am.  St.  Rep. 
178,  Ci3  Fao.  904.  42  I,.  B.  A.  G28,  enrorcin?  Uability  on  stock  Issued 
or  overvalued  mine;  York  Park  BIdg.  Assn.  v.  Bamea,  39  Neb.  840, 
iS  N.  W.  442,  enfor'ing  payment  of  stock  subscription  notwlthstand- 
ag  agreeoieat  relen.-iiDj;  it;  Gaff  v.  Flesber.  33  Ohio  St.  113,  holding 
lubscribers  cannot  rulcaee  their  liability  by  notice  to  the  company; 
iogebic  IncesCinent  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  431,  23  Am. 
St  Rep.  410,  47  N.  W.  727.  enforcing  liability  on  stock  received  for 
nlnlng  r1f;btB,  See  also  not«  to  preceding  syllabus.  Cited,  argu- 
<ado.  In  Grant  v.  Enst,  etc.,  E.  R.,  64  Fed.  576,  13  U.  S.  App.  1.  See 
lote  In  81  Am.  Dec  ;',90;  exhaustive  note  in  3  Am.  St.  Rep.  821. 

Dlsllnguisbed  in  Hood  v.  Whortor,  74  Fed.  123,  46  U.  S.  App.  6, 
loldln^  no  liability  on  Stock  marked  fnll-pald.  purchased  In  open 
uark<?t:  Ersklne  v.  I'eck,  13  Mo.  App.  283,  holding  no  liability  on 
tock  after  aurrouilcr  and  reissue  to  bona  fide  subscriber. 

Corporations. —  CnpHal  paid  In,  and  promised.  Is  a  fund  which 
he  trustees  t-nonut  .icjuander  or  give  awaj,  bat  tbey  must  call  in 
That  Is  uniiiild  and  I'arefully  husband  It  p-  48. 

Cited  with  approvnl  In  Fogg  v.  Blair,  139  U.  8.  125,  36  L.  106,  11  S. 
;t  477,  collecting  authorities,  Wilbur  v.  Stockholders,  18  Bank.  Beg. 
78,  29  Fed.  Cas.  IV.Xi,  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  291,  Van 
Beve  T.  Berkpy.  143  Mo.  123. 134.  44  8.  W.  746,  749.  42  L.  R.  A.  590. 
05,  and  n.,  State  v.  Commercial  State  Bank,  28  Neb.  683,  44  N.  W. 
000,  Lamb  v.  I.auehDo,  25  W.  Va.  310,  314.  and  Oogebic  Investment 
'A>.  V.  Iron  Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St  Rep.  418,  47  N. 
V.  727.  ail  holding  sliareholders  liable  for  unpaid  stock  balance. 
!ited  and  relied  upou  also  In  Bowden  v.  Santos,  1  Hughes.  161,  F.  C. 
.71G.  setting  aside  transfer  ot  stock  and  holding  transferrer  liable 
hereon:  Glenn  v.  Abell,  39  Fed.  12,  allowing  proof  of  unpaid  stock 
ubscriptlon  a>:.iui>{C  bankrupt's  estate;  Hamor  t.  Taylor-Rlce  Engl- 
leerjng  Co.,  84  FeO.  396,  396,  holding  corporatton'a  note  given  Id 
iurcba»e  of  lis  (ivi-n  stock  void,  In  absence  of  surplus  profits; 
^raodall  v.  Lincoln.  r>i!  Conn.  96,  52  Am.  Rep.  563,  enforcing  lia- 
illlry  on  stock  sold  lu  the  corjioratlon;  Union  Mut  Lite  Ins,  Oo.  T. 
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Frear  Stone  Mfg.  Co.,  97  111.  549,  37  Am.  Rep.  136,  enforcing  llabUIty 
on  stock  sold  as  non-assessable;  Bouton  v.  Dement,  123  III  148. 14 
K.  E.  65,  enforcing  shareholder's  liability  after  cancellation  of  note 
given  for  stock  subscription;  Coleman  v.  Howe,  154  111.  468,  45  Am, 
Sti  Rep.  135,  39  N.  E.  727,  enforcing  liablUty  of  holders  of  stock 
received  for  overvalued  land;  Hospes  v.  Northwestern  Mfg.,  etc.. 
Co.,  48  Minn.  194,  31  Am.  St  Rep.  644,  50  N.  W.  1120.  15  L.  R.  A.  473. 
enforcing  liability  on  "bonus  "  stock;  Gill  v.  Balis.  72  Mo.  434.  en- 
forcing liability  on  stock  fraudulently  cancelled  by  company;  Alex- 
ander V.  Relfe.  74  Mo.  519,  enforcing  liability  for  fraudulent  with- 
drawal of  stock;  Kelly  v.  Clark,  21  Mont.  321,  69  Am.  St.  Rep.  678. 
53  Pac.  964,  42  L.  R.  A.  628,  enforcing  liability  on  stock  issued  for 
overvalued  mine.  See  valuable  note  in  57  Am.  St  Rep.  66,  5  DUl. 
87,  F.  O.  7,393. 

Cotrporations. —  Representation  and  marking  of  stock  as  non-as- 
sessable cannot  affect  shareholder's  liability  for  unpaid  portion  of 
face  value,  p.  48. 

Cited  with  approval  in  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  234. 
11  S.  Ct.  534,  Potts  V.  Wallace,  146  U.  S.  704,  36  L.  1140,  13  S.  Ct 
200,  Foreman  v.  Bigelow,  4  Cliff.  547,  F.  C.  4,934,  FUnn  v.  Bagley. 

7  Fed.  790,  Stutz  v.  E[andley,  41  Fed.  540.  541,  545.  Union  Mut  Life 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97  lU.  549.  37  Am.  Rep.  136,  Great 
Western  Tel.  Co.  v.  Gray,  122  111.  636,  14  N.  B.  216,  and  Coleman  t. 
Howe,  154  HI  468,  45  Am.  St.  Rep.  135,  39  N.  E.  727,  all  enforcing 
shareholders*  liability;  Jackson  v.  Traer,  64  Iowa,  479,  52  Am.  Rep. 
455,  20  N.  W.  768,  enforcing  liability  on  stock  issued  to  pay  for 
construction;  Omo  v.  Bernart,  108  Mich.  46,  65  N.  W.623,  enforcing 
liability  of  guarantor  on  stock  sold  and  guaranteed  non-assessable. 
Olted,  arguendo,  in  Wlndram  v.  French,  151  Mass.  651,  24  N.  E.  915, 

8  L.  R.  A.  751,  and  Coe  v.  Nash,  —  Tex.  Civ.  App.  — ,  40  S.  W.  240. 
See  note  in  9  Am.  Dec.  99,  81  Am.  Dec.  400;  valuable  note  in  57 
Am.  St.  Rep.  70. 

Distinguished  In  Cook  v.  Chittenden,  25  Fed.  545.  holding  no  lia- 
bility on  party  who  withdrew  his  subscription  before  stock  Issue; 
Erskine  v.  Peck,  13  Mo.  App.  283.  holding  no  liability  on  stiock 
after  surrender  and  reissue  to  bona  fide  subscriber. 

Corporations.—  Promise  to  take  shares  of  stock  or  an  acceptance 
and  holding  of  a  certificate,  imports  a  promise  to  pay  for  them, 
p.  48. 

Cited  with  approval  In  Hawley  v.  Upton.  102  U.  S.  316.  Handley 
V.  Stutz,  139  U.  S.  427,  35  L.  234,  11  S.  Ct.  534,  Stutz  v.  Handley,  41 
Fed.  545,  Glenn  v.  Porter,  73  Fed.  277,  38  U.  S.  App.  424,  BultaJo. 
etc.,  R.  R.  V.  Glfford,  87  N.  Y.  299,  and  Ogden  Clay  Co.  v.  Harvey,  9 
Utah,  510,  35  Pac.  512,  all  enforcing  shareholders*  liability  for  un- 
paid stock  balance;  Belknap  v.  Adams.  49  La.  Ann.  1352.  22  So. 
383,  enforcing  liability  on  reissued  stock;  Griswold  v.  Seligman.  72 
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Mo.  110,  enforclDg  tiublllty  of  pledgees  who  voted  Htock;  Simmons 
r.  Dent,  1G  Mo.  Api).  298,  eoforclng  liability  a^last  inarried  woman 
w  Htock  tranafem'iJ  by  her  husband.  Cited,  arguendo.  Id  Grnnt  t. 
Knst..  Ptc,  E.  B..  54  Fed.  575,  13  TI.  S.  App.  1.  See  note  In  fl  Am. 
Hec.  97.  88  Am.  Dec.  391. 

CorporatJonB.— MnrklDg  of  stock  as  "  non -assessable,"  Is  only  & 
<tlpiiIatloD  against  liability  to  further  taxation  or  assessment  after 
I  is  fuUf  paid  up,  ji.  4!). 

Cited  In  Flinn  v.  Bagley,  7  Fed.  700,  and  Stut?,  v.  Handley.  41 
Fed.  Ml,  both  enturi'lng  shareholders'   liability  for  unpaid  stock 

Contractor  must  stand  by  the  words  of  his  contract,  and  he  alone 
s  n-sponslble  for  his  omission  to  read  what  he  signs,  p.  50. 

Cited  with  approval  and  relied  upon  In  Stutz  t.  Handley,  41  Ted. 
V-ii.  ecforclng  shareholders'  liability  for  unpaid  stock  balance; 
Oilelda  V.  Netherland,  5  Lea.  200.  married  woman  falllns  to  read 
nstrumeDt  signed  liy  her,  not  entitled  to  relief  In  equity;  Liimley 
I  Wobash  Ry.,  71  Fed.  27,  Albrecht  t.  Milwaukee,  etc.,  B.  R„  87 
V\la.  lOB.  4]  Am.  St.  Rep.  32,  58  N.  W.  74.  and  Chicago,  etc..  R.  R. 
:-.  Belllwith.  83  Fpd.  440,  55  U.  S.  App.  119,  refusing  to  rescind  re- 
ease  from  liability  for  Injuries;  Wagner  t.  Nat.  L>lfe  Ins.  Co..  90 
f-'ed.  407.  61  V.  S.  App.  7J2,  holding  release  from  liability  on  policy 
iiinding;  Geoi^la  Ins,  Co.  v.  Warten.  113  Ala.  485,  69  Am.  St  Rep. 
131.  22  So.  290,  boliiing  settlement  for  loss  under  policy  binding: 
■ongower  v.  Equilalile  Life,  etc.,  Assn..  94  Iowa,  503.  63  N.  W.  193, 
■efiislng  to  admit  parol  to  vary  policy;  Kingsbury  v.  Barsent,  83 
Mo.  233,  22  AU.  IOC,  holding  receipt  given  to  officer  for  release  of 
jor>(l3,  binding;  Rosenberg  v.  Doe,  146  Mass.  193,  15  N.  E.  B12.  hold- 
nt;  mutual  release  of  wages  by  master  and  seamen  binding;  Sanger 
T.  Dun.  47  Wis.  620,  32  Am.  Rep.  791,  3  N.  W.  38».  holding  party 
Kiuad  by  terms  of  receipt  given  by  collection  agency;  diBsentlng 
•pinion  in  Sawyer  v.  Menominee  Loan,  etc.,  Co.,  103  Mich.  238.  61 
S'.  W.  524.  majority  allowing  payment  of  mortgage  In  accordajice 
vlth  representations  at  time  of  loan. 

Coutract."  Misrepresentation  or  misunderstanding  of  the  law  will 
Jot  vitiate  a  contract,  either  In  equity  or  law.  where  there  la  no 
niaunderstonding  of  the  facts,  p.  50. 

Cited  with  npprnvHl  in  Allen  v.  Galloway,  30  Fed.  467,  collecting 
intborilies.  and  refusing  to  set  aside  compromise  made  under  mls- 
.akt  BM  to  validity  o(  payment  by  partner;  Abbott  v.  Treat,  78  Me. 
120.  3  All.  47,  FpfusiuR  to  cancel  Indemnity  bond;  Kingsbury  v.  Sar- 
;enr.  83  Me.  233.  22  Atl.  106,  holding  receipt  given  to  officer  tor 
release  of  goods  lilndlng;  .S:tna  Ins.  Co.  v.  Reed.  33  Ohio  St.  20:!, 
joldiag  release  of  claim  against  Insurance  company  binding;  Cart- 
wrigbt  T.  DicltlnKon,  88  Tenn.  48u,  17  Am.  St.  Rep.  917,  12  3.  W. 
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1033,  7  L.  R.  A.  711,  and  n.,  holding  shareholder  liable  for.  stock 
subscription.  Cited,  arguendo,  In  re  South,  etc.,  Mln.  Co.,  7  Sawy. 
32,  5  Fed.  405,  Winters  v.  Armstrong,  37  Fed.  617,  518,  519,  and 
Bums  r.  Lane,  138  Mass.  354.  See  note  in  51  Am.  Dec.  345,  81  Am. 
Dec.  401,  18  Am.  St  Rep.  559,  and  55  Am.  St.  Rep.  499. 

Distinguished  In  Wood  v.  Roeder,  50  Neb.  479,  70  N.  W.  22,  allow- 
ing recovery  for  fraudulent  misrepresentation  of  statute  of  limita- 
tions of  another  State. 

Contracts.—  The  law  is  presumed  to  be  equally  within  the  knowl- 
edge of  all  parties,  p.  50. 

Cited  In  Peterson  v.  Woollen,  48  Kan.  772,  30  Am.  St  Rep.  329, 
30  Pac.  129,  holding  surety  on  redelivery  bond  In  attachment  es- 
topped from  claiming  property  against  officer  and  creditor.  See 
note  in  55  Am.  St.  Rep.  502. 

Distinguished  in  Wood  v.  Roeder,  50  Neb.  479,  70  N.  W.  22,  allow- 
ing recovery  for  misrepresentation  of  statute  of  limitations  of  an- 
other State. 

Corporations.— Stockholder  cannot  relieve  himself  from  liability 
by  proof  that  he  was  misinformed  as  to  effect  of  his  contract,  by 
the  corporation's  agent  p.  50. 

Cited  with  approval  in  Chubb  v.  Upton,  95  U.  S.  667,  24  L.  624, 
Foreman  v.  Bigelow,  4  Cliff.  547,  F.  C.  4,934,  Morrison  v.  Price,  23 
Fed.  221,  Stutz  v.  Handley,  41  Fed.  550,  Stockton,  etc.,  Agricultural 
Works  V.  Houser,  109  Cal.  7,  41  Pac.  810,  Wetherbee  v.  Baker,  35 
N.  J.  Eq.  512,  and  Cartwright  v.  Dickinson,  88  Tenn.  489,  17  Am. 
St  Rep.  917,  12  S.  W.  1033,  7  L.  R.  A.  711,  and  n.,  all  enforcing 
shareholders'  liability  for  unpaid  stock  balance;  dissenting  opinion  in 
Scott  V.  Latimer,  89  Fed.  857,  60  U.  S.  App.  744,  majority  holding 
shareholder  liable  notwithstanding  false  representations  of  officers; 
Sawyer  v.  Menominee  Loan,  etc.,  Co.,  103  Mich.  238,  61  N.  W.  524, 
majority  allov^g  payment  of  mortgage  in  accordance  with  repre- 
sentations at  time  of  loan.  See  note  in  9  Am.  Dec.  102,  and  100  Am. 
Dec.  556. 

Distinguished  in  Cook  v.  Chittenden,  25  Fed.  545,  holding  no  lia- 
bility on  party  who  properly  withdrew  his  subscription  before  stock 
issue;  Florida  Land,  etc.,  Co.  v.  Merrill,  52  Fed.  80,  2  U.  S.  App. 
434,  and  S.  C,  affirmed  in  60  Fed.  21, 13  U.  S.  App.  649,  both  holding 
no  liability  on  stock  fraudulently  sold  by  bank. 

Trial.— Where  there  is  no  contradictory  evidence  on  a  point  It 
should  be  ruled  as  a  question  of  law,  p.  54. 

See  note  in  38  Am.  Dec.  61. 

Contract.— A  party  must  exercise  care  and  vigilance  to  discover 
fraud  and  must  be  prompt  in  repudiating  his  contract  on  that 
ground,  p.  54. 
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Cited  with  approval  In  Mudsill  Mln.  Go.  t.  Watrous,  61  Fed. 
IS6.  22  U.  S.  Ap|).  12.  rescinding  sale  ot  "salted"  silver  minet 
Latimer  v.  Ban!.  Tli  Fed.  Ml,  enforcing  sbareholdera'  IfabUlt^  on 
ilte^ed  fraudulent  stock  Increase  after  delay;  Cedar  Rapids  Ins.  Co. 
r.  Butler.  83  louu,  129,  48  N.  W.  1027,  enforcing  liability  on  frandn- 
leotly-procured  stoik  gobacrlptlon  after  delay;  Baker  v.  Lever,  67 
N.  Y.  300,  23  Am.  Kep.  122,  rescinding  fraudulent  sale;  dissenting 
jpinlon  in  Scott  v.  Latimer,  89  Fed.  860,  882.  80  U.  S.  App.  748.  751, 
majority  holding  eliarebolder  liable  notwltbstandlng  false  repre- 
leotatloos  of  offlcera.  Cited,  arguendo,  )o  Wright  v.  Pbipps,  90 
Fed.  572. 

Corporations.—  Siiliscrlber  for  stock  cannot,  after  three  years, 
ivoid  his  liability  as  abarebolder  on  ground  of  fraud,  p.  SO. 

Approved  in  I.utinier  v.  Bard,  76  Fed.  Ml.  and  Cedar  Raplda  Ina. 
Co.  V.  Butlpr,  m  Iowa,  120.  48  N.  W.  1027,  both  enforcing  abare- 
lolders'  liability  afti>r  delay. 

Equity. —  Mltl'  lupse  of  dme,  where  a  party  baa  not  asserted  hla 
:^laim  with  reasonable  diligence,  1b  a  bar  to  relief  In  cases  of  fraud, 
p.  55. 

Cited  with  approval  Iti  Twin  Llek  Oil  Co.  v.  Marbury,  01  D.  S.  502, 
S  L.  331.  refuHiti):  to  annul  purchaae  of  corporation  property  by 
llrector;  Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  36  L.  010,  13  S. 
ut.  38,  coilectiag  aiHliorities,  and  refusing  relief  to  shareholders  after 
Ihirty-five  years'  del;iy;  Livingston  v.  Propr.  of  Ore  Bed,  16  Blatchf. 
XO.  561,  F.  C.  8,41S.  refusing  recovery  of  stock  after  fifty  years' 
ielay;  Mudsill  Min.  Co.  v.  WfttrouH,  61  Fed.  186,  22  U.  S.  App.  12, 
rescinding  sale  of  "snlted"  sliver  mine;  I-atimer  t.  Bard,  76  Fed. 
>11,  enforcing  shari'lioiders'  liability  on  alleged  fraudulent  stock  In- 
:rease;  Boley  v.  rirlxwold,  2  Mont  453.  refusing  to  enjoin  execution 
ifter  delay:  Bakpi-  v.  Lever,  67  N.  Y.  309,  23  Am.  Bep.  122,  rescind- 
ing fraudulent  sale. 

Corporations.— sii.irebolders  wbo  claim  relief  on  tbe  ground  ot 
Fraud  must  act  wliU  utmost  diligence  and  promptitude,  p.  55. 

Cited  witli  apiiroval  In  Chubb  v.  Upton.  05  U.  8.  667,  24  L.  524. 
Moriiaon  v.  Trice,  2;(  I'ed.  221,  Glenn  v.  Springs.  26  Fed.  494,  Lati- 
mer V.  Bard.  76  Fed.  541,  Clarke  V.  Tbomos,  34  Ohio  St.  63,  and 
Marthi  V.  Soutb  Salem  Land  Co.,  94  Va.  51,  53.  26  S.  E.  598.  all  en- 
forcing shareholders"  liability  on  unpaid  Block  after  Insolvency  of 
[-■orporatlon;  Wai^  v,  Galveston  City  Co.,  146  U.  S.  113,  36  L.  910,  13 
S,  CL  38.  coUetiiKi;  authorities,  refusing  relief  after  thirty-flve 
jcara'  delay;  Liviogston  v,  Propr.  of  Ore  Bed,  16  Blatchf.  560,  561, 
F.  C.  8,418,  refusing  recovery  of  stock  after  fifty  years'  delay;  Cook 
V,  Chittenden,  2o  Fed.  S45,  holding  party  not  liable  as  shareholder 
who  properly  wllhdrew  bis  subscription;  Newton  Nat.  Bank  v.  New- 
born, 74  Fed.  130.  141,  40  D.  S.  App.  1,  33  L.  R.  A.  736,  788,  and  IL, 
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allowing  recovery  of  money  paid  for  stock  under  f randnlent  mlsrep- 
resentatlons;  Cedar  Rapids  Ins.  Co.  v.  Butler,  83  Iowa,  129,  48  N.  W. 
1027,  enforcing  liability  on  stock  subscription  fraudulently  pro- 
cured; Savage  v.  Bartlett,  78  Md.  570.  28  Atl.  416,  holding  share- 
holder not  liable  when  he  r^udiated  his  stock  subscription  without 
delay;  Duffield  v.  Barnum  Wire,  etc..  Works,  64  Mich.  301,  31  N.  W. 
313,  refusing  recovery  of  stock  subscription  after  delay;  Ramsey  v. 
Thompson  Mfg.  Co.,  116  Mo.  331,  22  S.  W.  723,  allowing  recover)' 
of  fraudulently-procured  stock  subscription;  Weisiger  v.  Richmontl 
Ice  Mach.  Co.,  90  Va.  708,  20  S.  E.  362,  refusing  to  cancel  stock  sub- 
scription after  delay.  See  note  in  9  Am.  Dec.  102,  81  Am.  Dec.  402, 
and  exhaustive  note  in  3  Am.  St  Rep.  825,  44  Am.  St  Rep.  944. 

Distinguished  in  In  re  South.,  etc..  Min.  Co.,  7  Sawy.  32,  5  Fed. 
405,  holding  stockholder  in  California  mining  corporation  not  liable 
for  unpaid  balance. 

Corporations. —  Fraud  in  procuring  stock  subscription  will  bar  re- 
covery of  unpaid  installments  at  suit  of  corporation,  per  Miller,  J., 
dissenting,  p.  55. 

Approved  in  Savage  v.  Bartlett,  78  Md.  570,  28  Atl.  416,  holdhij? 
shareholder  not  liable  where  he  repudiated  stock  subscription  with- 
out delay.    See  note  in  3  Am.  St  Rep.  824. 

Corporations. —  If  stockholder  has,  in  reasonable  time,  repudiated 
a  fraudulently-procured  stock  subscription  and  offered  to  rescind  it 
before  insolvency  of  corporation,  assignee  cannot  recover  unpaid  in- 
stallments, per  Miller,  J.,  dissenting,  p.  56. 

AK)roved  in  Savage  v.  Bartlett,  78  Md.  570,  28  Atl.  416,  applyhig 
rule.    See  note  in  3  Am.  St  Rep.  824. 

91  U.  S.  56-64,  23  L.  220,  SANGER  v.  UPTON. 

Bankruptcy.— Court's  order  calling  in  unpaid  balance  on  stock 
and  authoiizing  assignee  to  sue,  is  conclusive  as  to  his  right  to  bring 
suit,  p.  58. 

.  Cited  with  approval  in  Webster  v.  Upton,  91  U.  S.  71,  23  L.  388. 
Pullman  v.  Upton,  90  U.  S.  329,  24  L.  819,  Stanton  v.  Wllkeson,  8 
Ben.  302.  304,  F.  C.  13,299,  Glenn  v.  Springs,  26  Fed.  495,  Vander- 
werken  v.  Glenn,  85  Va.  11,  14,  6  S.  E.  807,  808,  and  McKay  v.  Bl- 
wood,  12  Wash.  586,  41  Pac.  921,  all  enforcing  shareholdws'  lia- 
bility for  unpaid  stock  balance;  Glenn  v.  Williams,  00  Md.  115,  117, 
enforcing  shareholders'  liability  under  decree  of  court  of  sister 
State;  dissenting  opinion  in  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furni- 
ture Co.,  108  Mich.  181,  66  N.  W.  1098,  34  L.  R.  A.  699,  and  n.,  ma- 
jority enforcing  shareholders'  liability  under  decree  of  sister  State. 
Cited,  arguendo,  in  Barbour  v.  Nat  Exch.  Bank,  45  Ohio  St  141, 
12  N.  B.  & 
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Bankruptcy.— It  Is  i: 
re  (he  court  when  an 
iK'k,  or  wlieu  bankriip 
Cited  witli  apiirovul 
,  191.  9  S.  Ct.  742,  ( 
Bl.  Co.  T.  Gray.  122  11 
el.  Co^  134  lU.  54U,  2; 
S.  E.  8T9,  all  eufur'- 
ilance;  Calloway  v.  (. 
'ilUains.  60  Md.  117.  . 
'  sister  State:  dlsseutii 
urnlture  Co..  108  SJii- 
.  majority  enforcing 
tate. 

DiBtingniahed  in  I-iim 
"5,  boldlns  court  caun 


ot  necessary  that  stocli holders  should  be  be- 
order  Ib  made  calling  in  unpaid  balance  on 
tcy  of  corporation  la  decreed,  p.  58. 
in  Hawkias  t.  Glenn,  131  U.  S.  S2&.  330,  33 
;ienn  v.  Soule.  22  Fed.  418,  Great  Western 
I.  838,  14  N.  E.  210,  Bates  r.  (Jreat  WeBtero 
>  N.  B.  025,  and  Lewis  v.  Glenn,  84  Va.  672, 
lug  sharebolderB"  liability  for  unpold  stock 
Menn,  —  Ky.  — ,  48  8.  W.  441,  and  Glenn  v. 
'nforcing  shareholders'  liability  under  decree 
ng  Oplaioa  in  Mutual  Fire  Ins.  Co.  v.  Phoenix 
h.  ire,  66  N.  W.  1097,  34  L.  R.  A.  668,  and 
shareholders'  liability  under  decree  of  sister 

lar  Ins.  Co.  t.  Hildreth,  55  Iowa.  262.  7  N.  W. 
ot  assesB  stockholders  not  made  parties. 


Bankruptcy  decree  agalDSt  corporation  gives  court  authority  to 
"der  payment  of  unpaid  balance  on  stock,  p.  58. 
Cited  with  approval  in  Webster  t.  DptoD,  61  U.  B.  71.  23  L.  388, 
awkins  v.  Glenn.  131  U.  8.  32S,  33  L.  161,  9  S.  Ct  742,  Stanton 

Wllkeson,  8  Ben.  3ii2,  F.  C.  13,299,  and  Marson  v.  Delther.  48 
inn.  426.  52  N.  W.  :iS.  all  enforcing  shareholders'  UablUty  for  uo- 
»id  stock  balance;  Calloway  v.  Glenn.  —  Ky.  — ,  49  S.  W,  441, 
id  Glenn  t.  Williams,  60  Md.  117,  enforcing  shareholder's  liability 
nder  decree  of  sister  State;  Falk  v.  Whitman  Cigar  Co.,  65  N.  J. 
q.  31*7,  36  Atl.  1094,  holding  asseaanients  properly  made  by  receiver 
nder  court's  order,  by  statute.  See  exhaustive  note  in  3  Am.  St. 
ep.  833. 

Distlnguiahed  in  In  re  South.,  etc.,  Min,  Co..  7  Sawy.  31,  32.  5 
ed.  405,  holding  stockholder  in  California  mining  corporation,  not 
ible  for  unpaid  stock  balance. 

Bankruptcy. —  Stockholder  cannot  question  bankruptcy  decree 
;ainst  a  corporation  or  an  order  calling  in  unpaid  balance  on  stock, 
[cept  by  a  sepiirate  proceeding  for  that  purpose,  p.  69. 

Cited  with  approval  In  Webster  v.  Upton.  91  U.  S.  71.  23  L.  388, 
awklns  v.  Glenn.  131  U.  S.  329.  33  L.  191,  9  S.  CL  742,  and  Stanton 

Wllkeson.  8  Ben.  362.  F.  C.  13,299,  all  enforcing  shareholders' 
ibllity  for  unpaid  stock  balance;  Graham  v.  Boston,  etc..  R.  R., 
I  Fed.  761,  refusing  relief  for  fraud  after  great  delay;  Calloway 

Glenn,  —  Ky.  — .  411  3.  W.  441.  and  Glenn  v.  Williams,  60  Md. 
17.  enforcing  shareholder's  liability  under  decree  of  sister  State; 
issentlDg  opinion  In  Mutual  Fire  Ins.  Go.  t.  Phtenlx  Furniture  Co., 
B  Mich.  179.  66  N.  W.  1097,  34  L.  R.  A,  698.  and  n.,  majority  en- 
■rcing  BhB^eboll]e^'^4  liability  under  decree  of  sister  State.  Cited, 
rgnendo,  in  Burbour  V.  National  Excli.  Bank,  45  Ohio  St,  141,  12 
.  K.   S. 
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CSorporations. —  Stockholder  Is  an  integral  part  of  corporation,  and 
is  before  court  In  all  proceedings  touching  it,  p.  59. 

• 

Cited  with  approval  in  Hawkins  v.  Glenn,  131  U.  S.  329,  33  L^ 
191,  9  S.  Ct  742,  Glenn  v.  Liggett  135  U.  S.  544,  34  L.  267,  10  8. 
Ot  871,  Sheafe  v.  Larimer,  79  Fed.  923,  Hale  v.  Hardon,  95  Fed- 
752,  759,  Lehman  y.  Glenn,  87  Ala.  626,  6  So.  45,  Semple  v.  Glenn,. 
91  Ala.  253,  6  So.  47,  Great  Western  Tel.  Co.  v.  Gray,  122  IlL  638, 
14  N.  B.  216,  Bates  v.  Great  Western  Tel.  Co.,  134  lU.  549,  25  N. 
B.  525,  and  Vanderwerken  t.  Glenn,  85  Va.  12,  6  S.  E.  808, 
enforcing  shareholders'  liability  on  order  of  Bankruptcy  Court; 
Wilson  V.  Seymour,  76  Fed.  681,  40  U.  S.  App.  567,  holding 
shareholders  bound  by  decree  establishing  vendor's  Uen;  Hen- 
drlckson  v.  Bradley,  85  Fed.  516,  55  U.  S.  App.  729,  refusing  to  set 
aside  judgment  against  corporation  at  suit  of  stockholder;  Glenn 
v.  Williams,  60  Md.  117,  and  Mutual  Fire  Ins.  Co.  v.  Phoenix  Fu^ 
niture  Co.,  108  Mich.  176,  62  Am.  St  Rep.  695,  66  N.  W.  1096,  34 
L.  R.  A.  697,  and  n.,  enforcing  shareholder's  liability  under  decree 
of  sister  State. 

Distinguished  in  Andrews  v.  National  Foundry,  etc..  Works,  76 
Fed.  172,  46  U.  S.  App.  281,  36  L.  R.  A.  151,  and  n.,  reversing  S.  a, 
68  Fed.  1007,  holding  pledgee  of  stock  not  liable  on  Judgment 
against  corporation;  Lamar  Ins.  Co.  v.  Hildreth,  55  Iowa,  252,  T 
N.  W.  575,  holding  court  cannot  assess  stockholders  not  made 
parties. 

Corporations. —  Resolution  or  agreement  that  no  further  call  shaD 
be  made  for  payment  on  stock.  Is  void  ss  to  creditors,  p.  60. 

Cited  and  relied  upon  in  Handley  v.  Stutz,  139  U.  S.  427,  35  L. 
234,  11  S.  Ct  534,  Stutz  v.  Handley,  41  Fed.  550,  Farnsworth  v. 
Robbins,  36  Minn.  372,  31  N.  W.  350,  York  Park  Bldg.  Assn.  v. 
Barnes,  39  Neb.  840,  58  N.  W.  442,  and  Lane's  Appeal,  105  Pa.  St 
63,  51  Am.  Rep.  169,  all  enforcing  shareholder's  liability  for  nn> 
paid  stock  balance;  Martin  v.  South.,  etc.,  Land  Co.,  94  Va.  51,  26 
S.  B.  598,  corporation's  guaranty  against  further  assessments  is  un- 
enforceable in  suit  by  creditors;  The  Short  Cut  6  Fed.  632,  reject- 
ing master's  claim  for  wages  before  payment  for  his  stock  in  cor- 
poration owning  vessel;  Glenn  v.  Abell,  39  Fed.  11,  allowing  proof 
of  unpaid  stock  subscription  against  bankrupt's  estate;  First  Nat 
Bank  v.  Peavey,  69  Fed.  459,  holding  creditor's  remedy  is  in  equity 
in  such  case;  Union  Mut.  Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Oo^ 
97  lU.  550,  37  Am.  Rep.  136,  enforcing  liability  on  stock  sold  as^ 
non-assessable;  Coleman  v.  Howe,  154  111.  468,  45  Am.  St  Rep.  135. 
39  N.  B.  727,  enforcing  liability  on  "  non-assessable  "  stock  received 
for  overvalued  land.  Cited,  arguendo,  in  In  re  South.,  etc.,  Min. 
Co.,  7  Sawy.  32,  34,  5  Fed.  405,  408,  and  Grant  v.  Bast,  etc,  B.  R.,- 
54  Fed.  575,  13  U.  S.  App.  L 
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CorporatioiiB. —  Agreement  that  etockholder  may  pay  in  any  other 
Allium  tb&a  moue?.  Is  Told  as  a  fraud  on  other  BtockhalderB  and 

creditors,  p.  BO. 

Citt'd.  arguendo,  [n  In  re  Bontb.,  etc.,  Mln.  Co.,  7  Sawy.  32.  D 
■<i.  405. 

CorporatlonB. —  Owner  of  stock  cannot  escape  liability  by  tak- 
e;  It  In  Dame  of  bis  Infant  cblldren,  p.  60. 

CarporatiouB. —  Stockholder  cannot  escape  liability  becaase  he 
ills  st<ji:k  as  agent  of  corporation,  to  sell  for  Its  benefit,  p.  60. 
Corporations. —  Capital  stock  of  corporation  Is  fund  for  payment 

its  debts,  and  le  stibstitute  for  personal  liability  In  co-partner- 
ii»s,  p.  60. 

1'lie  following  approve  and  rely  upon  this  holding:  County  of 
organ  t.  Allen,  103  U.  8,  BOS.  26  L.  602,  Scovlll  V.  Thayer,  105  XS. 

K,2.  26  L.  072,  Fogg  y.  Blair,  139  U.  S.  125.  35  L.  106,  11  8.  Ct 
7.  collecting  autliorltlea,  Handley  y.  Stutis,  139  D.  S.  427,  35  h. 
4.  11  S.  Ct  534.  Wilbur  V.  Stockholders.  18  Bank.  Reg.  178,  29 
■d.  Caa.  1191,  Wallace  t.  Hood,  88  Fed.  19,  21,  Lehman  v.  Glenn, 

Mr.  626,  6  So.  45,  Appleton  t.  Tumbull,  84  Me.  75,  24  Atl.  593, 
<JUHworth  V.  Robblns.  36  Minn,  372,  31  N,  W.  350,  State  v.  Com- 

rrlftl  state  Bank,  28  Neb.  083.  44  N.  W.  1000,  Lane's  Appeal, 
5  Pa.  St  60,  Shields  t.  Clifton  HIU  Land  Co.,  94  Tcnn.  154,  156 

Am.  St  Rep.  719.  720,  28  S.  W.  675,  676,  26  L,  R.  A.  519,  520, 
<  Kay  T.  Elwofld,  12  Wash.  5S4,  41  Pac.  920,  and  Lamb  t,  Laughlln, 

W.  Va.  310.  all  enforcing  sharebolder's  liability  for  unpaid  atock 
lanoe;  Bowden  v,  Santos,  1  Hughes,  161,  F.  C.  1,716,  setting  aside 
insfer  of  stwk  and  holding  transferrer  liable  thereon:  The  Short 
It,  (i  Fed.  632,  rejecting  master's  claim  for  wages  before  par- 
ent for  bis  stock  In  corporation  owning  vessek  New  York  Life 
H.  Co.  y.  Beard,  SO  Fed.  67,  Balnes  t.  Babcock,  95  Cal.  589,  29  Am. 
.  Rep.  160,  27  Pac.  675,  and  Wetberbee  t.  Baker,  35  N.  J.  Eq. 
G.  all  holding  shareholder  liable  on  unsatisfied  Judgment  against 
rporatlon,  under  statute;  Hamor  \.  Taylor-Rice  Engineering  Co., 

Fed.  395.  396.  holding  corporation's  note,  given  In  payment  for 
:  own  Stock.  TotiL  In  absence  of  surplus  profits;  CockrlU  v.  Abeles, 

Fed.  509.  holding  national  bank  directors  liable  for  fraudulent 
crease  of  stock:  Carter  v.  Union  Printing  Co.,  54  Ark.  581,  18  S, 
.  581.  holding  releafle  of  stock  subscription  invalid,  and  enforcing 
.bility:  Crandall  t.  Lincoln,  62  Conn.  07,  62  Am.  Rep.  534,  enforc- 
g  liability  on  stock  sold  to  the  corporation;  Union,  etc.,  Ins.  Co.  v, 
■ear  Stone  Mfg.  Co.,  97  111.  550,  37  Am.  Rep.  136,  enforcing  lla- 
Uty  on  stock  sold  as  non-assessable;  Clapp  v,  Peterson,  104  IlL 
.  holding  shareholder  liable  for  property  received  from  corporation 

exchange  for  stock;  Coleman  t.  Howe.  164  111.  468,  4R  Am.  St 
tp.  13G,  39  N,  B.  727,  enforcins  liability  on  stock  received  for  oyer- 
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valued  land;  Bruner  v.  Brown.  139  Ind.  603,  38  N.  B.  319.  holding 
no  liability  on  paid-up  stock,  issued  in  payment  for  constmction: 
In  re  Brockway  Mfg.  Co.,  89  Me.  126,  56  Am.  St.  Rep.  404,  35  Atl. 
1013,  holding  treasurer  liable  for  money  used  to  pay  for  stock; 
Morrison  v.  Savage,  56  Md.  144,  holding  balance  due  on  stock  sub- 
scription is  a  debt  discharged  by  bankruptcy;  Stoddard  v.  Lum. 
159  N.  Y.  273,  70  Am.  St  Rep.  546,  53  N.  B.  1110,  45  L.  R.  A.  554. 
enforcing  shareholder's  liability  at  suit  of  assignee  of  foreign  cor- 
poration; Rouse  V.  Merchants*  Nat.  Bank,  46  Ohio  St.  503,  15  Am. 
St.  Rep.  649,  22  N.  E.  296,  5  L.  R.  A.  381,  and  n.,  and  Lyons,  etc., 
Co.   V.   Perry  Mfg.   Co.,  86  Tex.   160,  161,   163,  24  S.  W.  22,  23, 
22  L.  R.  A.  815,  and  n.,  setting  aside  preferences  of  corporation 
creditors;  National  Bank  y.  Texas  Investment  Co.,  74  Tex.  437, 
12    S.    W.    104,    enforcing    payment    of    corporation    note;    Noble 
Mercantile    Co.    v.    Mt.    Pleasant    Co.-Op.    Instn..    12    Utah,    232, 
42    Pac.    872,    holding    assignment,    preferring    creditors,    void; 
Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  holding  lien  of  creditors  of 
corporation  has  precedence  over  lien  of  stockholder  or  his  assignee; 
Conover  v.  Hull.  10  Wash.  680,  45  Am.  St.  Rep.  817,  39  Pac.  169, 
setting  aside  preferences  of  corporation  creditors;  Gogebic  Invest- 
ment Co.  V.  Iron  Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St.  Rep.  419, 
47  N.  W.  727,  enforcing  liability  on  stock  received  for  mining  rights; 
Durlacher  v.  Frazer,  —  Wyo.  — ,  55  Pac.  309,  holding  conveyance 
by  corporation  to  secure  debts  of  principal  stockholder,  void.    Cited, 
arguendo.  In  Grant  v.  Bast.,  etc.,  R.  R.,  54  Fed.  575,  13  U.  S.  App. 
1,  and  Jones  v.  Ark.  Mech.,  etc.,  Co.,  38  Ark.  25.     See  valuable 
note  in  43  Am.  Dec.  695,  and  100  Am.  Dec.  553;  exhaustive  note  in 
3  Am.  St.  Rep.  808,  809,  57  Am.  St.  Rep.  66,  and  5  DllL  87,  F.  a 
7,393. 

Distinguished  In  Rood  v.  Whorton,  74  Fed.  123,  46  U.  S.  App.  6, 
Kelley  v.  Fletcher,  94  Tenn.  6,  28  S.  W.  1100,  and  Brant  v.  Bhlen, 
59  Md.  25,  all  holding  no  liability  on  stock  marked  full-paid,  pur- 
chased in  open  market;  Hill  v.  Silvey,  81  Ga.  510,  8  S.  B.  812,  3  L. 
R.  A.  154.  holding  shareholders  not  liable  above  charter  minimum  of 
stock.  Limited  in  Albright  v.  Texas,  etc.,  R.  R.,  8  N.  Mex.  433, 
435.  46  Pac.  452.  to  cases  of  insolvent  corporations  in  process  of 
liquidation. 

Corporations. —  When  debts  are  Incurred  by  corporation,  contract 
arises  with  creditors  that  capital  stock  shall  not  be  withdrawn  or 
applied,  otherwise  than  upon  their  demands,  until  satisfied,  p.  60. 

Approved  and  relied  upon  as  follows:  County  of  Morgan  v. 
Alleu,  103  U.  S.  508,  26  L.  502,  Wilbur  y.  Stockholders,  18  Bank. 
Reg.  176,  29  Fed.  Cas.  1190,  Wallace  v.  Hood,  89  Fed.  10.  and 
Gogebic  Investment  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  431.  23 
Am.  St.  Rep.  419,  47  N.  W.  727,  all  enforcing  shareholder's  lia- 
bility for  unpaid  stock  balance;  Bowden  v.  Santos,  1  Hughes,  161, 
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C.  1,716,  !u-tilDK  n»=kle  transfer  of  slock  and  lioldlng  transferret 
ble  tberooD:  Hnnior  v.  Tarlor-IUce  Engineering  Co.,  84  Fed. 
S,  holding  ecirtxifiitinii'N  note,  ^ven  In  pajment  for  Ita  own  stock, 
Id.  in  nhscuoe  of  !iiir|iliiB  profits:  Carter  v.   Union  Printlnic  Co., 

Ark.  581,  16  S.  W,  5S1,  holding  release  of  stock  subscription 
ralid,  and  eororcliiK  liability:  Crandall  v.  Lincoln,  B2  Conn.  97, 

Am.  Rep.  501,  •■tii'iirilng  liability  on  stock  sold  to  corporation; 
lion,  etc..  Ins.  Co,  v  Frear  Stone  Mfg.  Co.,  97  III.  550.  37  Am. 
■p.  136.  enforcing  ll:\tillity  on  stock  sold  as  non-assessable;  Clapp 

Peterson,  104  III.  -'U.  holding  shareholder  liable  for  amount  of 
opertj  received  from  corporation.  In  exchange  for  Stock;  In  rs 
wkway  MfR.  Co..  Su  Me.  12S.  56  Am.  8t  Kep.  404,  36  AtL  1013, 
liilng  Irwjsurcr  lliilile  for  money  used  to  pay  for  stock;  Mor- 
ion y.  .Savnse.  56  Md.  144,  boldinf  balance  due  on  stock  sabscrlp- 
<n  Is  a  debt  illscbarccd  by  bankruptcy;  Duffleld  t.  Barnum  Wire, 
1,  Works.  64  Mich.  :iiM.  31  N.  W.  315.  refusing  recovery  of  frandn- 
lUy-procured  stock  subscription,  after  delay;  Hospes  t.  N.  W, 
IT  Co.,  48  MluD.   104,  31  Am.  St.  Bep.  644,  50  N.  W.  1120.  15  L. 

A.  473.  eufcrctng  IhiiiHlty  on  "  bonus  stock;  "  Ronse  t.  Merchants' 
It  Bank,  46  Ohio  .St.  r.03.  15  Am.  St  Rep.  649,  22  N.  E.  296,  5  I^ 

A.  381.  and  n..  I.yi.os.  etc.,  Co.  t.  Perry  Mfg.  Co.,  86  Tei.  160, 

8.  W.  22,  22  L.  11.  A.  814,  and  n.,  and  Conover  v.  Hull,  10  Wash. 
Q,  46  Am.  St.  Rep.  817,  39  Pac.  169,  setting  aside  preferences  of 
rporallon  creditors:  Nntlonal  Bank  y.  Texas  Investment  Co.,  74 
>x.  437,  12  S.  W.  JIH.  enforcing  payment  of  corporation  note; 
ible  Mercantile  Co.  v.  Mt.  Pleasant  Co.-Op.  Instn.,  12  Utah,  232, 

Pac.  872.  holding  assignment,  preferring  creditors,  void.     See 
Inalde  notes  In  43  Am.  Dec.  695.  3  Am.  St.  Rep.  809,  57  Am.  St. 
ip.  66.  and  5  Dill.  87,  F.  C.  7.393. 
Limited  In  Albrlitht  t.  Texas,  etc.,  R.  R..  8  N.  Mei.  433,  435, 

Pac.  452,  to  cases  of  Insolvent  corporations  In  process  of  llqulda* 


Corporations.^  C  re  I II  tors  hare  lien  on  capital  stock  In  equity,  and 
i.T  follow  It,  except  as  against  bona  flde  holders  for  value,  and 
thout  notice,  p.  60. 

Approved  aud  prlmipie  applied  In  County  of  Morgan  v.  Allen. 
i  U.  S.  508,  26  L.  r,02.  New  York  Life  Ins.  Co.  v.  Beard,  80  Fed. 
,  Wallace  v.  Hood,  89  Fed.  19,  State  t.  Commercial  State  Bank, 

Neb.  683,  44  N.  W.  1000.  and  Lane's  Appeal,  105  Pa.  St  60,  aU 
forcing  sharebolder'H  liability  for  anpaid  stock  balance;  Steacy 
Little  Rock.  etc..  R  B.,  5  Dill.  373.  F.  C.  13,329,  holding  purchaser 
t  liable  on  stock  iii:irked  fully  paid  up,  issued  In  payment  for 
nstruction;  Rood  v.  Wtorton,  67  Fed.  437.  holding  do  Uablllty  on 
k-k  marked  fuli-p.iid.  purchased  in  open  market;  Hamor  v.  Taylor- 
ce  Englaeertng  Co..  '^  Fed.  395.  holding  corimratlon's  note,  given 

payment  for  Its  onn  stock,  void.  In  absence  of  surplus  profits; 
Vol.  VHI  — 40 
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Carter  v.  Union  Printing  Co.,  54  Ark.  681,  16  S.  W.  581,  holding  re- 
lease of  stock  subscription  void,  and  enforcing  liability;  Crandall 
y.  Lincoln,  52  Conn.  97,  52  Am.  Bep.  564,  enforcing  liability  on 
stock  sold  to  the  corporation;  Clapp  y.  Peterson,  104  111.  31,  holding 
party  liable  for  property  recelyed  from  corporation.  In  exchange 
for  stock;  Farmers'  L.  &  T.  Co.  y.  Canada,  etc.,  R.  R.,  127  Ind.  271, 
26  N.  B.  790,  11  L.  B.  A.  748,  and  n.,  holding  creditor's  equitable 
lien  snbseryient  to  specific  liens  on  corporation  property;  Braner 
y.  Brown,  139  Ind.  603,  38  N.  E.  319,  holding  no  liability  on  paid-up 
stock,  Issued  In  payment  for  construction;  Brant  V.  Bhlen,  69  Md. 
25,  and  Young  y.  Erie  Iron  Co.,  65  Mich.  127,  31  N.  W.  822,  both 
holding  purchaser  of  stock,  marked  full-paid,  not  liable  thereon; 
Duffleld  y.  Bamum  Wire,  etc.,  Works,  64  Mich.  304,  31  N.  W. 
315,  refusing  recoyery  of  fraudulently-procured  stock  subscription 
after  delay;  Stoddard  y.  Lum,  159  N.  Y.  273,  70  Am.  St  Bep.  646, 
63  N.  E.  1110,  45  L.  B.  A.  554,  enforcing  shareholder's  liability  at 
suit  of  assignee  of  foreign  corporation;  Bouse  y.  Merchants'  Nat 
Bank,  46  Ohio  St  503,  15  Am.  St  Bep.  649,  22  N.  E.  296,  5  L.  B. 
A.  381,  and  n.,  and  Conoyer  y.  Hull,  10  Wash.  680,  683,  45  Am.  St 
Bep.  817,  819,  setting  aside  preferences  of  corporation  creditors;  Na- 
tional Bank  y.  Texas  Inyestment  Co.,  74  Tex.  437,  12  S.  W.  lOi 
enforcing  payment  of  corporation  note;  Noble  Mercantile  Co.  y.  Mt 
Pleasant  Co.-Op.  Instn.,  12  Utah,  232,  42  Pac.  872,  holding  assign- 
ment preferring  creditors,  yold;  Gogebic  Inyestment  Co.  y.  Iron 
Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St  Bep.  419,  47  N.  W.  727, 
enforcing  liability  on  stock  recelyed  for  mining  rights.    See  yaluable 
notes,  43  Am.  Dec.  695,  3  Am.  St  Bep.  809,  57  Am.  St  Bep.  66, 
and  5  DHL  87,  F.  C.  7,393. 

Limited  In  Albright  y.  Texas,  etc.,  B.  R,  8  N.  Mex.  433,  435,  46 
Pac  452,  to  cases  of  insolyent  corporations  In  process  of  liquidation. 

Oorporations. —  Capital  stock,  both  paid  and  unpaid.  Is  publicly 
pledged  to  those  who  deal  with  corporation,  for  their  security,  p.  60. 

Cited  with  approyal  in  County  of  Morgan  y.  Allen,  103  U.  S.  508, 
26  L.  502,  Fogg  y.  Blair,  139  U.  S.  125,  35  L.  106,  11  S.  Ct  477,  col- 
lecting authorities,  Wilbur  y.  Stockholders,  18  Bank.  Beg.  178,  29 
Fed.  Cas.  1191,  Wallace  y.  Hood,  89  Fed.  19,  Van  Cleye  y.  Berkey, 
143  Mo.  123,  44  S.  W.  746,  42  L.  B.  A.  599,  and  n..  Lane's  Appeal, 
105  Pa.  St  60,  McKay  y.  Elwood,  12  Wash.  684,  41  Pac.  920, 
and  Oogeblc  Inyestment  Co.  y.  Iron  Chief  Min.  Co.,  78  Wis.  431, 
23  Am.  St  Bep.  419,  47  N.  W.  727,  all  enforcing  shareholder's  lia- 
bility for  unpaid  stock  balance;  Hamor  y.  Taylor-Bice  Engineering 
Co.,  84  Fed.  395,  396,  holding  corporation's  note,  glyen  on  purchase 
of  its  own  stock,  yold,  in  absence  of  surplus  profits;  Carter  y.  Union 
Printing  Co.,  54  Ark.  581,  16  S.  W.  681,  holding  release  of  stock 
subscription  yold,  and  enforcing  liability;  Clapp  y.  Peterson,  104 
IlL  31,  holding  party  liable  for  property  recelyed  from  corporation 
in  exchange  for  stock;  Duffleld  y.  Bamum  Wire,  etc.,  Works,  64 
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lieb,  304,  31  N.  W.  315,  refusing  recovery  of  frandolently-procnred 
ock  subscription,  after  delay;  HospeB  t.  Northwestern,  etc..  Car 
u..  48  Minn.  194,  31  Am.  St  Rep.  644,  60  N.  W.  1120,  16  L.  R. 
.  473.  enforcing  llablU^  on  "bonus"  Btock;  Stoddard  t.  Lnio, 
iO  X.  Y.  273.  70  Am-  St  Bep.  546,  63  N.  B.  1110,  45  L.  B.  A. 
>4,  enforcing  abaruholder'a  Uablllty  at  salt  of  assignee  of  tor- 
gn  corporation;  Rouse  v.  Mercbanta'  Nat  Bank,  46  Ohio  St  608. 
;  Am.  SL  Rep.  640,  22  N.  B.  296.  6  L.  R.  A.  S81,  and  n.,  setting 
side  preferences  of  corporation  creditors;  National  Bank  t.  Texas 
lyeatment  Co.,  74  Tei.  437,  12  S.  W.  104,  enforcing  payment  of 
)rporation  note;  Koble  Mercantile  Co.  t.  Mt  Pleasant  Co-Op.  Instn., 
I  Utah,  232,  42  Pac.  372,  holding  aaslgnmeDt  preferring  creditors, 
old.  See  vatuaMe  notes  In  43  Am.  Dec.  005,  3  Am.  St  Rep.  809, 
nd  57  Am.  St  Rep.  66. 

DIstinnulBhed  In  Clark  v.  Bever,  130  U.  8.  110.  36  L.  94.  11  S. 
t  473.  holding  hokler  of  stock,  taken  In  payment  of  debt  owed  by 
)nK>ration,  not  liable  for  face  value;  Hollins  t.  Brierfleld  Coal, 
tc,  Co.,  150  U.  S.  381,  87  L.  1116,  14  8.  Ct  129,  holding  non-Judg- 
lent  creditor  has  no  lien  on  debtor  company's  property;  Steacy  v. 
Ittle  Rock,  etc,  R.  R..  6  Dill.  373,  P.  0.  13,829,  holding  purchaser 
ot  liable  on  stuck,  mnrkcd  fully  paid-up.  Issued  In  payment  for  con- 
tnictlon;  Florida  Land,  etc.,  Co.  t.  Merrill,  62  Fed.  80,  2  tJ.  8. 
pp.  434.  S.  C.  altirmed  In  60  Fed.  20,  18  V.  S.  App.  649,  holding 
D  liability  on  stock  fraudulently  sold  by  bank;  Rood  t.  Whorton, 
1  Fed.  123,  46  U.  S.  App.  6.  holding  shareholder  not  liable  on 
«ck  marked  full-paid,  purchased  In  open  market;  HIU  T.  Sllvej, 
1  Ga.  510.  8  S.  E.  812,  3  L.  R.  A.  IH.  holding  sboreholders  not 
able  above  charter  minimum  of  stock. 

Corporations. —  Unpaid  stock  Is  part  of  assets  of  corporation,  and 
i^dltors  can  Inslnt  on  Its  payment  P-  61. 

Cited  with  approval  In  Pnllman  t.  Dpton.  96  U.  8.  830,  24  L.  819; 
ounty  of  Morgan  v.  Allen,  103  U.  S.  608,  26  L.  602,  Wallace  t. 
[ood,  89  Fed.  19.  Lehman  t.  Glenn,  87  AJa.  626,  6  So.  46,  Glenn  ▼. 
loward.  81  Ga.  387,  3  S.  B.  638,  McAvltj  r.  Lincoln,  etc.,  Paper 
o..  82  Me.  511.  20  Atl.  83.  Appleton  v.  Tombnll,  81  Me.  76.  24  Aa 
its.  Hauner  v.  Thompson,  66  Mo.  App.  89,  Lane's  Appeal,  105  Pa. 
t  60,  13.  51  Am.  Rep.  169.  Shields  v.  r-iifton  HIU  Land  Co.,  94 
enn.  154,  45  Am.  St  Rep.  719,  28  8.  W.  676,  26  L.  R.  A.  619, 
[cKay  V.  ElTCood,  12  Wash.  684,  41  Pac.  020,  and  Gogebic  iDTest* 
lent  Co.  V.  Iron  Chief  MIn.  Co.,  '8  Wis.  481.  23  Am.  St.  Rep. 
19,  47  N.  W.  727.  all  enforcing  payment  by  shareholders:  Glenn 
.  Abell.  39  Fed.  12,  allowing  proof  of  unpaid  stock  subscription 
gainst  bankrupt's  estate;  Carter  v.  Union  Printing  Co..  54  Ark. 
91,  16  S.  W.  581.  holding  release  of  stock  subscription  Invalid,  and 
nforclDg  Uablllty;  Balnes  v.  Babcock,  96  Cal.  689,  29  Am.  St  Bep. 
60.  27  Pac.  675,  and  Van  Cleve  t.  Berkey,  143  Mo.  123,  44  8.  W. 
46.  42  L.  B.  A.  599,  and  a.,  both  holding  shareholders  liable  on 
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unsatisfied  Judgment  against  corporation;  Lane  t.  Nlckeraon,  99 
UL  288,  holding  assignee  In  bankruptcy,  and  not  creditors  directly, 
must  sue  shareholders;  Coleman  v.  Howe,  154  111.  468,  45  Am.  St 
Bep.  185,  39  N.  B.  727,  enforcing  liability  on  stock  received  for  over- 
valued land;  Hospes  v.  Northwestern,  etc.,  Car  Co.,  48  Minn.  194, 
31  Am.  St  Rep.  644,  50  N.  W.  1120,  15  L.  R.  A.  473,  enforcing  lia- 
bility on  "bonus"  stock;  Kelly  v.  Clark,  21  Mont.  323,  69  Am.  St 
Rep.  678,  53  Pac.  965,  42  L.  R.  A.  628,  enforcing  UablUty  on  stock 
Issued  for  overvalued  mine;  Stoddard  v.  Lum,  159  N.  Y.  273,  70  Am. 
St  Rep.  546,  53  N.  B.  1110,  45  L.  R.  A.  554,  enforcing  shareholder's 
liability  at  suit  of  assignee  of  foreign  corporation;  National  Bank 
V.  Texas  Investment  Co.,  74  Tex.  437,  12  S.  W.  104,  enforcing  lia- 
bility on  corporation;  note;  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va,  416, 
holding  lien  of  creditors  has  precedence  over  lien  of  stockholder 
or  his  assignee.  See  note  In  18  Am.  Dec.  463;  valuable  notes  In  43 
Am.  Dec.  695,  100  Am.  Dec.  556,  3  Am.  St  Rep.  809,  57  Am.  St 
Rep.  66,  and  5  Dill.  87,  F.  C.  7,393. 

Bankruptcy. —  All  property  belonging  to  corporation  when  bank- 
ruptcy petition  was  filed,  passes,  by  deed  of  assignment  to  as- 
signee, p.  62. 

Cited  In  Lane  v.  Nickerson,  99  111.  288,  holding  assignee  and  not 
creditors  must  sue  for  unpaid  stock  balance. 

Bankruptcy. —  Assignee  In  bankruptcy  Is  clothed  with  power  and 
duty  to  sue  whenever  necessary,  and  he  Is  subrogated  to  all  rights, 
legal  and  equitable,  of  the  bankrupt,  p.  62. 

Bankruptcy. —  Assignee  of  bankrupt  corporation  can  sue  delin- 
quent shareholders  jointly  In  equity  or  separately  at  law,  p.  62. 

Cited  and  relied  upon  In  Glenn  v.  Semple,  80  Ala.  161,  60  Am. 
Rep.  94,  and  Glenn  v.  Howard,  81  Ga.  387,  8  S.  E.  638,  both  holding 
statute  of  limitations  begins  to  run  from  date  of  decree  ordering 
assessment;  Lehman  v.  Glenn,  87  Ga.  627,  6  So.  45,  enforcing  share- 
holders' liability  for  unpaid  stock  balance.  See  note  In  100  Am. 
Dec.  556. 

Corporations. —  When  party  receives  stock  certificates,  law  Im- 
plies an  agreement  to  respond  to  unpaid  balance  wh^iever  lavrfully 
called  upon  to  do  so,  and  no  express  agreement  is  necessary,  p.  64. 

Cited  with  approval  in  Chubb  v.  Upton,  95  U.  S.  669,  24  L.  521, 
Pullman  v.  Upton,  96  U.  S.  330,  24  L.  819,  ScovlU  v.  Thayer,  105 
U.  S.  152,  26  L.  972,  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  234,  U 
S.  Ct  534,  Herhold  v.  Upton,  154  U.  S.  624,  23  L.  892.  14  S.  Ct 
1203,  Morrison  v.  Price,  23  Fed.  219,  221,  and  Stutz  v.  Handley,  41 
Fed.  540,  545,  547,  all  enforcing  shareholders'  liability;  dissenting 
opinion  in  Scott  v.  Latimer,  89  Fed.  857,  60  U.  a  App.  744,  majority 
holding  shareholder  liable,  notwithstanding  false  representations 
of  officers.  Cited,  arguendo.  In  Grant  v.  East,  etc.,  R.  R.,  54  Fed. 
675,  13  U.  S.  App.  L    See  exhaustive  note  in  3  Am.  St  Rep.  830. 
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niRtlnttuinhed  In  Paaly  v.  State  Loaa,  etc..  Co.,  16B  U.  8.  611.  41 
.,.  fae,  17  8.  Ct.  407,  Union  BarlnKB  Assn.  v,  Sellgman,  92  Mo.  639, 
;  A(u.  St.  Rep.  779.  15  8.  W.  831,  and  Henkle  v.  Manufacturing  Co., 
t9  Ohio  St  553,  all  boldlng  pledgee  of  atock  not  liable  thereon; 
n  re  Sontti.,  etc..  Ula.  Co.,  7  Sawy.  32,  5  Fed,  405,  holding  stock- 
lolder  In  California  mining  coiiKiratloa  not  liable  for  unpaid  bal- 
mte;  Rood  v.  «liorioo,  67  Fed-  437,  and  Kelley  v.  Fletcher,  »4 
C^aa.  6,  28  S.  W.  1100,  both  holding  no  liability  on  stock  marked 
'ull-iiaiti,  piircha-i'il  in  open  market;  Butlet  Univeralty  v.  Scoon- 
iver,  114  iDd.  385.  5  Am.  St  Rep.  630,  16  N.  B.  614.  holding  on« 
Khn  has  not  Hulisrribed  or  acted  as  a  stockholder  not  liable  as 
inch;  Van  Cott  v.  \  an  Brunt,  82  N.  T.  541,  holding  no  llabiUty  on 
■paid-up"  stock  rccelTed  for  conatmction. 

Corporations.— Siockholder  who  has  paid  part  and  appear*  on 
rtock  list,  and  has  received  dlvldende,  c&UDOt  den;  ownership  oC 
Ftock,  p.  (M, 

Ctted  with  approval  In  Latimer  v.  Bard,  76  Fed.  541,  TllUnghaat 
t.  KHilc]-.  Mi  l''eil.  4<.t,  and  Clarke  v.  Thomas,  34  Ohio  St.  03,  all  en- 
'orcltig  sbnrehohlcrH'  liability  for  unpaid  stock  balance;  Columbia 
KaL  Bank  v.  Muilien-a.  85  Fed.  &43.  56  U.  S.  App.  654,  refusing 
recovery  of  amount  paid  for  Increased  stock;  Oriswold  v.  Sellgman, 
rs  Mo.  IIG,  125.  tufordng  liability  of  pledgees  who  voted  stock. 

Corporations.^  Kiockholder  who  has  participated  In  acts  of  cor- 
imratlon  as  corporaiion  de  facto,  cannot  deny  its  rightful  existence. 


Cited  with  appri 
Morrison  v.  FTlt-.?. 
519,  Stutz  V.  Han. 
21,  and  Ogden  Cli 
enforcing  sliareliol 
T.  Moulton.  35  Mil 
indlvidnal  corporu 

Dletingui.ahed   in 

K.  V.  c.  izans.  h. 

poration  to  enforpi 
Ind.  385.  r>  Am.  S 
neither  anbscrlbe<l 


nal  In  Chubb  v.  Upton,  96  U.  S.  667.  24  h.  524, 

1^1  Fed.  220,  Winters  v.  Armstrong,  37  Fed.  517, 

liey.  41  Fed.  540,  541.  Wallace  v.  Hood.  8»  Fed. 

ly  Go.  T.  Harvey.  B  Utah,  609,  36  Pac.  512.  all 

'.•len'  liability  for  unpaid  stock  balance;  Foster 

lii.  460,  29  N.  W.  156,  refusing  recovery  against 

inrA  of  de  facto  "mutual  benefit  association." 

Semple  v.  Bank  of  British  Columbia,  5  Sawy. 

oldlng  mortgagee  can  deny  right  of  foreign  cor- 

nortgage;  Butler  Unlvoslty  v.  Scoonover,  114 

Rep.  630,  16  N.  B.  644,  htridlng  one  who  has 

ir  acted  as  stockhirider,  not  llsble  as  such. 


Landlord  and  tenant. —  Where  party  executes  deed-poll,  reserv- 
ing rent,  and  grauci.-e  takes  possession,  he  must  pay  such  rent  just 
as  if  deed  were  an  Indenture  inter  partes  and  he  had  executed  It, 
p.  6L 

XADdlord  and  tenant.—  Indebitatus  assumpsit  lies  to  enforce 
payment  of  rent  by  grantee  tn  posseesloa  under  a  deed-poll,  p.  64. 

Landlord  and  tsnaixt.—  Covenant  lies  to  enforce  payment  of  rent 
by  a  grstttee  In  poesessloD  under  a  sealed  Instrument  executed  by 
onlr  one  of  the  partje*,  p.  64.    See  note  In  53  Am.  Dec.  261. 
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91  U.  8.  64,  23  L.  224,  GARYER  v.  UPTON. 

Adjudged  in  conformity  with  Sanger  t.  Upton,  91  U.  8.  56,  23  L. 
220,  supra. 

Cited  in  8emple  t.  Bank  of  British  Golombia,  5  Sawy.  92,  F.  a 
12,669,  and  Griswold  v.  Seligman,  72  Ma  U7. 

91  U.  8.  65-72,  28  L.  384,  WEBSTER  v.  UPTON. 

CorporatioxiB.— Transferee  on  company's  books,  or  original  sab- 
scriber  of  partly  paid-up  stock,  is  liable  for  calls  for  unpaid  portion 
made  during  his  ownership,  without  any  express  promise  to  pay, 
p.  66. 

Cited  with  approval  in  Chubb  t.  Upton,  96  U.  S.  669,  24  L.  525, 
Pullman  v.  Upton,  96  U.  S.  830,  24  L.  819,  Hawley  v.  Upton,  lu2 
U.  8.  816,  26  L.  180,  County  of  Morgan  v.  Allen,  103  U.  S.  509,  26 
li.  602,  Herbold  y.  Upton,  164  U.  8.  624,  23  L..  892,  14  &  Ct  1203, 
Winters  ▼.  Armstrong,  37  Fed.  517,  519,  Stutz  v.  Handley,  41  Fed. 
540,  541.  Glenn  v.  Porter,  73  Fed.  276,  38  U.  S.  App.  424,  Stockton, 
etc..  Agricultural  Works  v.  Houser,  109  CaL  7,  41  Pac  810,  Shickle 
▼.  Watts.  94  Mo.  419,  7  8.  W.  277,  Buffalo,  etc.,  R.  R.  t.  Giffwd,  87 
N.  Y.  299,  Bell's  Appeal,  115  Pa.  St  93,  2  Am.  St  Rep.  537.  8  AtL 
180,  Ogden  Clay  Co.  t.  Harvey,  9  Utah,  510,  35  Pac.  512,  and  Martin 
V.  South  Salem  Land  Ca,  94  Va.  51,  26  S.  E.  598.  all  enfordng 
shareholders'  liability;  Kelly  y.  Clark,  21  Mcmt  341,  69  Am.  St 
Rep.  694,  53  Pac.  971,  42  L.  R.  A.  634,  enforcing  liaUlity  on  stock 
issued  for  overralued  mine;  Stewart  y.  Walla  Walla  Printing,  etc, 
Co.,  1  Wash.  524,  20  Pac.  607,  holding  stockholder  not  liable  alter 
bona  fide  transfer.    Cited,  arguendo,  in  Grant  y.  East,  etc,  R.  R- 
54  Fed.  576,  13  U.  8.  App.  1,  and  Columbia  Nat  Bank  y.  Biathews, 
86  Fed.  943,  56  U.  8.  App.  664.    See  notes  in  9  Am.  Dec.  98,  14  Am. 
Dec.  264,  81  Am  Dec.  894,  87  Am.  Rep.  216,  8  Am.  St  Rep.  830, 
and  6  Am.  St  Rep.  838. 

Distinguished  in  Pauly  y.  State  Loan,  etc.,  Co.,  165  U.  S.  611,  41 
L.  846,  17  8.  Ct  467,  and  Union  Savings  Assn.  v.  Seligman,  92  Mo. 
639,  1  Am.  St  Rep.  779,  15  8.  W.  631,  both  holding  pledgee  of  stock 
not  liable  thereon;  Foreman  v.  Blgelow.  4  Cliff.  649,  F.  C.  4984, 
Steacy  v.  Little  Rock,  etc.,  R.  R.,  5  Dill.  374,  F.  C.  13,329,  Rood  v. 
Whorton,  67  Fed.  437,  8.  C,  74  Fed.  123,  46  U.  S.  App.  6,  and  af- 
firmed, West,  etc..  Mill  Co.  v.  Nashville,  etc..  Bank,  86  Tenn.  255, 
6  Am.  St  Rep.  836,  6  8.  W.  341,  all  holding  bona  fide  pundiasers 
of  stock  marked  full-paid  not  liable  thereon;  Hill  y.  Silvey,  81  Ga. 
510,  8  8.  E.  812^  3  L.  R.  A.  154,  holding  shareholders  not  liable 
above  charter  minimum  of  stock;  Brinkley  v.  Hambleton,  67  Md. 
176,  8  Atl.  906,  holding  assignee  of  stock  not  liable  for  assessment 
subsequent  to  resale. 

Corporations.— Whole  capital  stock,  paid  and  unpaid.  Is  a  trust 
fund  for  protection  of  creditors  or  those  dealing  with  coriK>ration, 
and  no  portion  of  it  can  be  withheld  from  them,  p.  66. 
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Approved  and  principle  applied  In  Pullman  t.  Upton,  96  U.  8. 
3S0,  24  L.  S19,  Connty  of  Morgan  t.  Allen,  103  D.  S.  609,  26  L.  S02, 
Fogg  V.  BlaJr.  139  U.  S.  126,  36  L.  106.  U  8.  Ct  477,  collecting 
autborities,  Handler  T-  Stuts,  139  U.  S.  427,  35  L.  234,  11  8.  Ct. 
531.  Wilbur  V.  Stockholders,  18  Bank.  Reg.  178.  29  Fed.  Cas.  1191, 
Kbockley  T.  FislieE',  75  Mo.  501,  Lane's  Appeal,  IOC  E>a.  St.  60,  Bell's 
Appeal.  115  Pa.  St  M.  2  Am.  St  Itep.  637,  8  AU.  180,  and  Ogdea 
Claj  Co.  V.  Harrej,  9  Vtah.  SIO,  36  Pac  612.  all  enforcing  Sbare- 
holders'  llabUltj  for  nnpaJd  stock  balance;  Bowden  t.  Santos,  1 
Hugbes,  161,  1C2.  P.  C,  1,716,  Betting  aside  transfer  of  stock  and 
holiling  tnuiBfcrrer  liable  ttaerera;  N.  T,  Life  Ins.  Co.  t.  Beard,  80 
Fed.  67.  and  Sliickle  t.  Watts,  94  Mo.  419,  7  S.  W.  277,  both  holding 
Bharehold&ra  Uabte  on  unsatisfied  Judgment  against  coiDoratlon  tin- 
der statute;  Craudall  t.  Lincoln.  62  Conn.  97,  52  Am.  Bep.  661, 
enforclii);  llfiMllty  on  stock  s<rid  to  the  corporation;  Bruoer  t. 
Bron-n.  139  1ml.  601,  38  N.  E.  319,  holding  no  liability  on  pald-np 
stock  Issued  1o  payment  for  constrnctlon;  Morrlsoii  t.  Savage,  56 
Md.  144,  holding  balance  due  on  stock  subscription  Is  a  debt  dis- 
charged by  bankruptcy;  Bpprlght  t.  Nlckerson,  78  Mo.  490,  holding 
aasignment  for  l>eneflt  of  creditors  Includes  sharehcriders'  liability; 
Hardy  r.  Norfolk  Mfg.  Co.,  80  Va.  410,  holding  Uen  of  creditors  of 
corporaUon  has  precedence  over  lien  of  shareholder  or  his  assignee. 
Cited,  arguendo,  in  Grant  t.  Bast,  etc.,  R.  R.,  64  Fed.  676,  13  V.  8. 
App.  1.  See  exhauBtlve  note  In  3  Am.  St  Rep.  808,  67  Am.  St 
Rep.  66. 

DiHtlngiilflhed  in  Clark  v.  Bever.  189  U.  8.  110,  112,  86  L.  94,  95, 
11  S.  CL  473,  holdliu;  bolder  of  stock  taken  In  payment  of  debt 
owe<^  by  corporadoo,  not  liable  tor  face  ralue;  HUI  v.  Sllvey.  81 
Ga.  510,  8  S.  E.  812,  3  L.  B.  A.  164,  holding  shareholders  not  liable 
atmre  charter  minimum  of  stock.  Limited  to  Albright  v.  l>exas, 
etc.,  It.  It..  8  N.  Mex.  436,  46  Pac.  462,  to  cases  of  Insolvent  cor- 
porations in  process  of  liquidation. 

Corporations.—  Stockholders  become  such  either  by  original  sub- 
scription, or  by  Bsslgmnent  of  prior  holders,  or  by  direct  purchase 
from  the  company,  p.  67. 

Cited  in  Kell.T  t.  Clark,  21  Mont  341.  69  Am.  St  Rep.  684,  63 
Paa  971,  42  L.  B.  A.  634,  enforcing  liability  oa  stock  Issued  for  over- 
valued mine.    See  note  in  8  Am.  St  Rep.  820. 

Contracts.— An  Implied  promise  is  proved  by  drcumstantlal  evi- 
dence —  by  proof  of  cIrcumBtancee  that  shoir  the  party  Intended  to 
aseume  an  obligation,  p.  68. 

Cited  In  Criswold  v.  Sellgman,  72  Mo.  116,  enforcing  Uablllty  of 
pledgees  of  stock  who  voted  It    See  note  In  9  Am.  Dec.  97. 

Contracts.—  A  party  may  asBurae  an  obligation  by  putting  himself 
Into  a  position  which  requires  performance  of  duties,  p.  6SL 
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Approved  in  Grlswold  v.  Seligman,  72  Mo.  116,  enforcing  share- 
holders*  liability  against  pledgees  of  stock  who  voted  it 

Corporations.—  Whenever  name  of  vendee  of  shares  Is  transferred 
to  register  of  shareholders,  vendor  is  exonerated  and  vendee  becomes 
liable  for  calls,  p.  70. 

Cited  with  approval  in  Finn  v.  Brown,  142  U.  S.  67.  35  L.  039, 
12  S.  Ct.  139,  and  Johnson  v.  Laflin,  5  Dill.  76.  P.  C.  7,393,  both  en- 
forcing liability  of  shareholders  as  shown  by  books;  Cole  v.  Adams. 
19  Tex.  Civ.  App.  511,  49  S.  W.  1054.  enforcing  liability  on  stock 
received  for  overvalued  land.  See  note  in  14  Am.  Dec.  264;  ex- 
haustive note  in  3  Am.  St  Rep.  831. 

Distinguished  in  Pauly  v.  State  Loan,  etc.,  Co.,  165  U.  S.  611,  41 
L.  846,  17  S.  Ct.  467,  holding  pledgee  of  stock  not  liable  thereon. 

Corporations.—  Creditors  may  compel  payment  of  stock  subscribed 
so  far  as  necessary  to  satisfy  company's  debts,  p.  71. 

Cited  in  County  of  Morgan  v.  Allen,  103  U.  S.  509,  26  I/.  502,  Glenn 
V.  Howard,  81  6a.  387,  8  S.  E.  638,  and  Lane's  Appeal,  105  Pa.  St 
63,  66.  51  Am.  Rep.  169,  173,  all  enforcing  shareholders'  liability  for 
unpaid  stock  balance. 

Corporations.—  Shareholders'  liabilities  cannot  be  released  by  com- 
pany as  against  creditors  or  assignee  in  bankruptcy,  p.  71. 

Cited  with  approval  in  Chubb  v.  Upton,  95  U.  S.  667.  24  L.  524, 
County  of  Morgan  v.  Allen,  103  U.  S.  509.  26  L.  502,  Handley  v.  Stuta. 
139  U.  S.  427,  35  L.  234,  11  S.  Ct  534;  Stutz  v.  Handley,  41  Fed.  547, 
550,  Johnston  v.  Allis,  71  Conn.  218,  41  Atl.  819,  Glenn  v.  Howard, 
81  6a.  387,  8  S.  E.  638^  and  Lane's  Appeal,  105  Pa.  St  63,  51  Am. 
Rep.  169,  all  enforcing  shareholders'  liability,  for  unpaid  stock  bal- 
ance; Bowden  v.  Santos.  1  Hughes,  161,  162.  F.  0.  1,716,  setting 
aside  transfer  of  stock  and  holding  transferrer  liable  thereon;  Cran- 
dall  V.  IJncoln,  52  Conn.  97,  52  Am.  Rep.  564,  and  Buck  v.  Ross.  68 
Conn.  32,  57  Am.  St  Rep.  62,  35  Atl.  764,  both  enforcing  liability  on 
stock  sold  to  the  corporation;  Bruner  v.  Brown,  139  Ind.  604.  38  X. 
B.  319,  holding  no  liability  on  paid-up  stock  issued  in  payment  for 
construction;  Gaff  v.  Flesher,  33  Ohio  St.  113,  holding  subscribers 
cannot  release  their  liability  by  notice  to  the  company.  Cited,  ar- 
guendo, in  Grant  v.  East,  etc.,  R.  R.,  54  Fed.  575,  13  U.  S.  ApjK  1. 
See  exhaustive  note  in  3  Am.  St  Rep.  821. 

Bankruptcy.—  A  call  for  unpaid  stock  balance,  made  under  ord^ 
of  Bankruptcy  Court,  is  effective  to  make  shareholder's  liability 
complete,  p.  71. 

Cited  in  Glenn  v.  Howard,  81  Ga.  387,  8  S.  B.  638.  holding  statute 
of  limitations  runs  from  rendition  of  decree  ordering  assessment 

Corporations.—  Vendor  of  stock  has  authority  to  make  transfer  on 
books  of  company,  and  vendee  becomes  responsible  for  subsequent 
calls,  pp.  71,  72. 


Webiter  t.  Uptoa 


91  V.  8.  (B-TS- 


Olted  with  approvflj  in  Johnaton  t.  Laflla,  103  U.  S.  804,  26  L. 
535,  affirnJing  S.  f,.  5  DIU.  79,  F.  C.  7.393,  refuBlns  to  hold  vendor 
of  stock  liaiile  hw  a  stiarebolder:  Davis  v.  SteveDS,  17  Blatchf.  282, 
F,  C.  a.RTki.  pnforiinff  liability  of  real  owner  of  Stock  atandlng  in. 
name  of  IrreBponsililc  paptji  Greene  t.  Signa  Iron  C!o.,  79  Fed.  M8, 
ftlft.  45  U.  S.  Apii.  2117,  and  S.  C,  88  Fed.  205,  holding  vendee  not 
liable  on  stock  onipi  r^d  but  countermanded  before  Issue;  Basting  v. 
Northem  Trust  C<>..  61  Minn.  313.  63  N.  W.  722,  Rochester,  etc. 
Land  Co.  v.  Bajmond,  158  N.  Y.  583,  63  N.  E.  609,  and  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  1  Wash.  523,  20  Pac.  606.  ail  hold- 
ing trauBfpree  Unble  for  stock  calls;  Brinkerbofl,  etc.,  SavlnRS  Co. 
V.  Home  Lumber  Co.,  118  SIo.  459,  24  8.  W.  132,  holding  company 
liable  for  unwarrnTiiid  refusal  to  transfer  stock;  Cutting  v.  Damerel, 
68  N.  T.  417.  tioldiii);  assignee  liable  on  stock  without  transfer  on 
books.     See  exhaiistive  note  in  3  Am.  St  Bep,  867, 

Distin^ilfjhed  in  lirinkley  v,  Hambleton.  67  Md.  176.  8  Atl.  006, 
holding  asKtpnee  of  sroch  not  liable  for  assessment  subsequent  to  re- 
Bale;  Glenn  V,  Gnitli,  133  N.  T.  39,  31  N.  B.  S44,  holding  rule  not 
applicable  in  sale  i.fiween  brokers. 

Corporatioaa.— Kiiulty  will  compel  transferee  of  stoch  to  record 
transfer,  and  pa.v  snijseqnent  calls,  p.  72. 

Cited  with  np|irru:il  In  Johnston  v.  Lafiln.  108  U.  a  804.  26  L.  63rv 
affirming  R.  C,  5  Hill.  80.  F.  C.  7,393,  refusing  to  hold  vendor  of 
stock  liable  as  n  Miiireholder;  Skinner  t.  Ft.  Wayne,  etc..  B.  B.,  58 
Fed.  58,  comjirliiiiiT  railroad  to  transfer  assigned  stock  on  its  booktv 
Greene  t.  Sisim  Iri>i,  Co.,  76  Fed.  &48.  45  U.  S.  App.  207,  and  S.  C, 
88  Fed.  20Ti.  lioliilii'T  vendee  not  liable  on  stock  ordered  but  counter- 
manded befiire  issiii':  Basting  v.  Northern  Trust  Co.,  61  Minn.  313, 
63  N.  W,  722,  hniiiiiifr  transferee  liable  for  stock  calls.  Cited,  argu- 
endo. In  Thunipson  v.  Hudglns,  116  Ala.  114.  22  So.  639.  6  Dill.  88. 
See  note.  F.  C.  7,3fi3. 


Corporations,—  () 
I>ooks  may  show  t) 
hlB  anthoriiy,  p.  72. 

Cited  with  appro 
S.  Ct  139,  enforri 
Davis  V.   Slevtns. 


le  who  appears  as  stockholder  on  company's 
at  biB  name  appears  vltbout  right  and  without 

,il  In  Finn  v.  Brown,  142  TJ.  B.  67,  315  L.  939,  12 
1^  liability  of  shareholder  as  shown  by  books; 
17  Blatchf.  260,  F.  C.  3,653.  enforcing  liability 
witer  of  Kti>ck  standing  In  name  of  irresponsible  party; 
Green  v.  Signs  Iron  Co.,  76  Fed.  948,  45  U.  S.  App.  207,  8.  C,  88- 
Fed.  205,  hotdlDK  no  liability  on  stock  ordered  but  countermanded 
before  Issue.    See  pKhaustlve  note  in  3  Am.  St  Bep.  833. 

Corporation B.—  Ap^lgnee  of  partly  paid-up  stock,  marked  non- 
assea.sablc.  Is  liable  for  calls  for  unpaid  portion,  made  after  In- 
solvency of  comiwn.r,  pp.  65-72. 

aied  with  approval  in  Handley  t.  Stulz,  139  U.  S.  427,  36  L.  234, 
11  S.  Ct  534,  Stutz  T.  Handley,  41  Fed.  646,  and  8tockton,  etc.,  Agrt- 
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cultural  Works  y.  Houser,  109  Gal.  7,  41  Pac.  810,  all  eafordng 
shareholders'  liability  for  unpaid  stock  balance. 

91  U.  S.  72-91.  23  L.  224,  UNITED  STATES  T.  UNION  PACIFIC 
R.  R. 

United  States  has  right  of  set-off  and  commonly  exercises  it  in 
settling  with  claimants,  p.  79. 

Statutes.— In  construing  act  of  Congress,  court  cannot  recur  to 
▼lews  of  members  in  debate,  nor  consider  their  motives  in  voting, 
p.  79. 

Cited  and  relied  upon  in  Am.  Net,  etc.,  Co.  v.  Worthington,  141 
U.  S.  474,  35  L.  824, 12  S.  Ct  57,  coUectlng  authorities,  and  determin- 
ing classification  of  twine  under  tariff  act;  United  States  v.  Trans- 
Missouri  Freight  Assn.,  166  U.  S.  318,  41  L.  1020,  17  S.  Ct.  550« 
construing  act  against  trade  monopolies;  United  States  v.  Rector, 
etc.,  36  Fed.  801,  reversed  in  143  U.  S.  463,  36  L.  229,  12  S.  Ct 
513,  holding  statute  prohibiting  immigration  of  contract  laborers 
applicable  to  clergymen;  United  States  v.  The  Sadie,  41  Fed.  399. 
enforcing  penalty  under  act  prohibiting  dumping  in  New  York  har- 
bor; United  States  v.  Patterson,  55  Fed.  641,  determining  suflElciency 
of  indictment  under  anti-monopoly  act;  United  States  v.  Oregon, 
etc.,  R.  R.  Co.,  57  Fed.  429,  construing  Oregon  Central  railroad  grant; 
United  States  v.  Wilson,  58  Fed.  771,  holding  mailing  of  obscene 
letter  not  within  prohibition  of  statute;  Grace  v.  Collector  of  Cus- 
toms, etc.,  79  Fed.  320,  48  U.  S.  App.  234,  classifying  botties  under 
tariff  act  of  1894;  Canal  Co.'s  case,  83  Md.  641,  35  Ati.  583,  construing 
statute  bonding  and  mortgaging  canal;  dissenting  opinion  in  James 
V.  State,  63  Md.  263,  majority  holding  pool-selling  not  within  anti- 
gambling  statute. 

Statutes.— In  construing  a  statute,  will  of  Congress  must  be  ascer- 
tained from  language  used  in  act,  but  the  court  may  recur  to  history 
of  times  when  it  was  passed,  p.  79. 

Cited  with  approval  in  Am.  Net,  etc.,  Co.  v.  Worthington,  141 
U.  S.  474,  35  L.  824, 12  S.  Ct  57,  collecting  authorities,  and  determin- 
ing classification  of  twine  under  tariff  act;  Church,  etc  v.  United 
States,  143  U.  S.  463,  36  L.  229,  12  S.  Ct  513,  reversing  S.  C,  36  Fed. 
304,  and  holding  law  prohibiting  immigration  of  contract  laborers 
not  applicable  to  minister;  Smith  v.  Townsend,  148  U.  S.  494,  37 
L.  534,  13  S.  Ct  635,  construing  laws  opening  Oklahoma,  in  deter- 
mining homestead  rights;  Mobile,  etc.,  R.  R.  v.  Tennessee,  153  U.  S. 
502,  38  L.  790,  14  S.  Ct  974,  construing  action  incori>oratlng  rail- 
road; United  States  v.  Laws,  163  U.  S.  262,  41  L.  153,  16  S.  Ct  1000. 
holding  contract  of  foreign  chemist  to  work  on  sugar  plantation 
not  prohibited  by  United  States  statute;  The  Saratoga,  9  Fed.  330, 
oonstruing  tariff  act  in  regard  to  seizures;  Tompkins  v.  Little  Rock, 
etc.,  R.  R.,  21  Fed.  876,  construing  statute  loaning  State  bonds  to 


ras  United  Stnlea  v.  Union  Pacific  R.  B.      VI  V.  S.  72-91 

railroads;  United  States  v.  The  Sadie,  41  Fed.  399.  enforcing  penalty 
QRder  act  problbltlDg  dumptng  in  New  Tork  harbor;  United  States 
r.  Oregon,  etc.,  R.  R..  67  Fed.  429,  constming  OregOD  Central  rail- 
read  graot;  United  States  t.  Wilson,  S8  Fed.  771,  holding  mailing  of 
otiscene  letter  not  irlthln  prohibition  of  statnte;  United  States  v. 
Stanford,  69  Fed.  3S,  holding  railroad  atoclcholder  not  liable  for  pay- 
ment of  United  States  snbsldy  bonds  under  statnte;  Johnston  t. 
Morris,  72  Fed,  896,  44  U.  8.  App.  803,  constmlng  statute  restoring 
public  lands  prevlonaly  granted  to  railroads;  Graee  v.  Collector  of 
Customs,  etc.,  79  Fed.  320,  4S  V.  8.  App.  234,  classifying  bottles  un- 
der tariff  act  of  1894;  State,  etc  t.  Haworth,  122  Ind.  479,  23  N.  B. 
952,  7  L.  R.  A.  246,  collecting  anthorltles,  and  construing  school  act; 
Canal  Co.'b  case,  S3  Md.  641,  35  Atl.  583,  construing  statute  bonding 
and  mortgairing  canal;  Simpson  t.  Story.  145  Mass.  498,  1  Am.  St 
Rep.  4S0.  14  N.  E.  A42,  holding  statute  limiting  shipowner's  Uabllltj 
for  debts,  not  applicable  to  flsblng  vesBels;  Funk  t.  St  Paul  City 
R.  R.,  ei  Minn.  439,  S2  Am.  SL  R«p.  611,  63  N.  W.  1101,  29  L.  R.  A. 
210,  holding  statute  making  railroads  liable  for  Injuries  by  fellow 
servantB  not  applicable  to  street  railway;  Franklin  St  Society  t. 
Manchester,  60  N.  H.  349,  holding  State  Constitution  does  not 
exempt  cburch  property  from  taxatloD;  Opinion  ot  Justices,  66  N.  H. 
660.  33  Atl.  I0U3,  holding  State  can  purchase  railroad  on  payment  of 
full  value  under  Constltatlon;  Cortesy  v.  Territory,  7  N.  Mei.  97, 
32  Pac.  507.  10  L.  B.  A,  866,  construing  Sunday  law;  State  t.  Sinks. 
42  Oliio  St.  352,  construing  statute  prohibiting  liquor  traffic;  dis- 
senting opinion  In  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  353.  41  L.  1032,  17  S.  Ot  563,  majority  holding  defendant 
Illegal  under  anti-monopoly  act;  James  t.  State,  63  Md.  263,  ma- 
jority holdlni;  pool-selling  not  within  antl-gambllng  statute. 

Statutes.—  In  Interpreting  legislation  enacted  with  reference  to 
a  state  of  tblng:s  tMliered  at  the  time  to  exist  no  aid  can  be  dedved 
from  subiUH]uent  events,  p.  81. 

Rallroada.— Construction  of  railroad  between  Hlamurl  river  and 
PaciSc  ocean  was  a  national  undertaking  and  arose  out  of  naUoual 
neceaelties,  p.  81. 

ated  with  approval  In  United  Btatea  t,  Stanford,  70  Fed.  356, 
holding  railroad  stockholder  not  liable  for  payment  of  United 
States  subsidy  bonds,  under  statute;  Grinter  t.  Kan,  etc.,  K.  R., 
23  Kan.  f>oS.  holding  railroad  not  liable  for  occupation  of  Indian 
land;  dlRsentlng  opialcoi  in  Central,  etc.,  R.  R,  v.  CallftMnla,  162 
U.  8.  161,  40  L.  92T,  16  S.  Ot  792,  majority  holding  State  taxation 
of  railroad  franchise  valid.  Cited,  arguendo,  In  Hazard  v.  Dillon, 
34  Fed.  492. 

Railroads.— Obligations  of  a  company  Incorporated  by  act  of 
Oongreaa  to  build  a  railroad  needed  by  the  govenunent  depend  on 
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the  meaning  of  the  enactment  itself,  viewed  in  the  light  of  con- 
temporaneous history,  p.  81. 

Cited  with  approval  in  United  States  v.  Union  Pac  R  R,  98^ 
U.  S.  620,  25  L.  156,  refusing  recovery  against  railroad,  under  stat- 
ute; PUtt  V.  Union  Pac.  R.  R.,  99  U.  S.  60,  25  L.  428,  constroing 
land  grant  to  railroad;  United  States  v.  Central  Pac.  R.  R.,  118 
U.  S.  238,  30  L.  174,  6  S.  Ct  1039,  construing  railroad  acts;  United 
States  V.  Stanford,  161  U.  S.  427.  40  L.  758,  16  S.  Ct  582,  affirming 
S.  C.  70  Fed.  356,  and  holding  railroad  stockholders  not  Uahle 
for  United  States  subsidy  bonds,  under  statute;  United  States  v. 
Kan.,  etc.,  R.  R.,  4  Dill.  369,  F.  C.  15,505,  holding  United  States 
entitled  to  5  per  cent,  of  railroad  income  under  statute;  In  re 
Pacific  Ry.  Comn.,  12  Sawy.  589,  32  Fed.  260,  determining  powers 
of  railroad  commission. 

Statutes. —  Title  of  an  act,  especially  in  congressional  legisUtion^ 
furnishes  little  aid  in  construing  it,  p.  82. 

Cited  in  Hinee  v.  Wilmington,  etc.,  R.  R.,  95  N.  C.  447,  59  Amv 
Rep.  258,  construing  statute  regulating  freight  rates. 

Bonds.— "  Maturity,"  as  applied  to  bonds  and  other  similar  in- 
struments, refers  to  time  fixed  for  their  payment  which  is  termina- 
tion of  the  period  they  have  to  run,  p.  85. 

Statutes.—  Courts  cannot  supply  omissions  in  legislation,  nor  af* 
ford  relief  because  they  are  su^^osed  to  exist,  p.  85. 

Bonds.— Charter  provision  that  railroad  should  pay  bonds  issued 
in  its  aid  at  maturity  implies  an  obligation  to  pay  both  principal 
and  interest  at  that  time,  but  not  an  obligation  to  pay  interest  as- 
It  semi-annually  accrues,  p.  86. 

Statutes. —  Courts  cannot  judge  wisdom  or  policy  of  act,  but  can- 
only  interpret  it,  if  Congress  had  power  to  enact  it,  p.  91. 

Cited  with  approval  in  Meyer  v.  Herrera,  41  Fed.  67,  construing 
act  conferring  Jurisdiction  on  Federal  courts;  United  States  v.  The 
Sadie,  41  Fed.  399,  enforcing  penalty  under  act  prohibiting  dump- 
ing in  New  York  harbor;  United  States  v.  Western  Union  TeL  Co., 
50  Fed.  42,  holding  alienation  of  telegraph  franchise  invalid  under 
statute. 

Railroads.— Under  United  States  statutes  of  1862  and  1864.  In 
aid  of  Pacific  railroad,  the  company  was  not  required  to  pay  the 
interest  before  maturity  of  the  principal  of  bonds  issued  to  aid  it, 
pp.  7^-91. 

Cited  with  approval  in  United  States  v.  Union  Pac.  R.  R.,  98  U. 
S.  614,  25  L.  154,  refusing  recovery  against  railroad,  under  statute; 
Union  Pac.  R.  R.  v.  United  States,  99  U.  S.  407,  25  L.  277,  granting 
compensation  for  services  rendered  the  government;  Sinking  Fund 
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Great,  etc..  Despatch  Co.,  Zt  Fed. 
)t  stop  goods  against  Indorsee  of 


Oaaes,  99  U.  8.  719.  25  L.  601,  bedding  railroad  slnklDg  fand  act 
valid.  Ctteil.  ui'^-'iipodo.  In  Southern  Pac.  Co.  t.  Board  of  Uy. 
Comrs.,  71  Fed.  441. 

91   U.   R,   02-lOr,,   2%  L.   208.   NATIONAL  BANK.   ETC.   t.   MER- 
CHANTS'  NAT.   BANK,  ETC. 
Carriers.— BilU  of  lading  are  negotiable,  and  tbetr  Indorsement 
and  dulivery  pass  title  of  shippers  to  property  specified  in  them. 
p.  94. 

Approved  In  SL  Paul  UI11  Oo.  i 
4.Vi.  436,  holding  .-'inalgnor  cam 
bin. 

Bills  and  notes.—  A  drawer's  agent  to  collect  a  time  bill,  without 
further  instructions,  must  surrender  the  property  against  which 
ihe  bill  Is  drnwn.  iifter  Its  acceptance,  p.  95. 

Cited  with  apiiroval  In  Ware  v.  City  Bank,  etc.,  69  Qa.  848,  en- 
fm-clnii:  puynii-ni  <>f  bill  against  Indorsers;  Commercial  Bank  v, 
Ctilcngo,  etc..  R.  R..  160  III.  407,  holding  railroad  discharged  by 
delivery  of  goods  to  consignee. 

Bills  and  notes.  ~  It  is  a  neccRsary  Implication  from  time  draft 
aceompanled  by  bill  of  lading  Indorsed  in  blank,  that  merchandise 
WHS  sold  on  credit  ro  be  paid  for  by  accepted  draft  or  tbat  draft  Is 
demand  for  adTam.'e  on  shipment,  or  that  transaction  Is  consign- 
ment to  be  sold  by  drawee  on  account  of  shipper,  p.  95. 

Cited  with  approval  In  Commercial  Bank  v.  Chicago,  etc.,  R.  R.. 
\f*}  III.  40T,  43  N.  E.  758,  holding  railroad  discharged  by  d^very 
to  consignee  after  acceptance  of  draft;  Bank  t.  Cummlngs,  89 
Tpnn-  B14.  24  Am.  St  Kep.  621,  18  S.  W.  117,  holding  bank  not 
liable  for  deliviry  of  bill  of  lading  to  acceptor.  Cited,  arguendo. 
in  SeouHty  Riiiik  v,  Luttgen,  28  Minn.  365,  13  N.  W.  152. 

Sales  on  orHlit  .ntide  purchaser  to  immediate  possession  of  prop- 
erty sold,  unless  there  l>e  a  special  agreement  that  It  may  be  re- 
tained by  the  vendor,  p.  96. 

Approved  in  Moore  v.  La.  Nat.  Bank,  44  La.  Ann.  102,  10  So.  408, 
holding  bank  not  liable  for  delivery  of  bill  of  lading  to  acceptor  of 
draft. 

Sales.—  In  a  credit  sale,  agreement  for  retention  <rf  property  by 
vendor  will  not  be  presumed,  p.  96. 

Cited  in  Moore  ^  La.  Nat.  Bank,  44  La.  Ann.  102,  10  So.  406, 
holding  bunk  not  liable  for  delivery  of  bill  of  ladlne  to  acceptor 
of  draft 

Bills  and  notes.- Agent  for  collection  of  time  bill  must  first  pro- 
cure accpptanee.  and  be  Is  authorized  to  do  everyttaii^  i 
to  obtain  It.  p.  97. 

See  note  In  14  Am.  St.  Rep.  58S. 
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Bills  and  notes.— If  drawee  of  time  bill  is  not  bound  to  accept 
without  surrender  of  property  or  bill  of  lading,  an  agent  for  col- 
lection must  make  that  surrender,  otherwise  drawer  and  Indorsers 
are  discharged,  p  97. 

Approved  in  Moore  v.  La.  Nat  Bank,  44  La.  Ann.  102,  10  So.  408, 
holding  bank  not  liable  for  such  surrender. 

Carriers.— Header  of  bill  of  lading,  who  has  become  such  by  in- 
dorsement and  by  discounting  the  draft  against  consigned  prop- 
erty, succeeds  to  the  situation  of  the  shipper,  p.  98. 

Cited  with  approval  in  Dodge  T.  Meyer,  61  CaL  418,  holding 
pledgee  of  bill  liable  for  conversion  of  goods;  Commercial  Bank 
V.  Chicago,  etc.,  Ry.,  160  lU.  408,  43  N.  B.  758,  holding  railroad  dis- 
charged by  delivery  of  goods  to  consignee;  Landa  v.  Lattin,  19  Tex. 
Civ.  App.  252,  46  S.  W.  51,  holding  bank  liable  for  shipper's  failure 
to  furnish  sound  wheat  as  per  contract 

Carriers. —  Bills  of  lading,  though  transferable  by  indorsement^ 
are  only  quasi  negotiable;  indorser  cannot  change  agreement  be- 
tween the  shipper  and  his  vendee,  p.  98. 

Cited  in  Landa  v.  Lattin,  19  Tex.  Civ.  App.  252.  46  S.  W.  51 
holding  indorsee  liable  for  failure  of  shipper  to  furnish  sound  wheat 
as  per  contract. 

Sales. —  Payee  of  time  draft  against  consignments  can  instruct 
his  agent  for  collection   not  to  deliver  goods  until  payment,  p.  100. 

Cited  with  approval  in  Bank  v.  Cummings,  89  Tenn.  614,  24  Am. 
St  Rep.  621,  18  S.  W.  117,  holding  bank  not  liable  for  delivery  to 
acceptor,  in  absence  of  instructions  contra. 

Principal  and  agent. —  Agent,  to  collect  bill  of  exchange,  is  bound 
only  to  reasonable  care  and  diligence;  the  principal  can  only  re- 
quire exercise  of  his  best  Judgment  in  case  of  doubt,  p.  104. 

Cited  with  approval  in  Coquard  v.  Weinstein,  16  Mont  317, 
40  Pac.  698,  holding  principal  liable  for  stock  purchased  by  agent 
under  ambiguous  instructions;  Anderson  v.  First  Nat  Bank,  4  N. 
Dak.  196,  59  N.  W.  1035,  holding  bank  not  liable  for  action  taken 
under  ambiguous  instructions;  Diamond  Mill  Co.  y.  Groesbeeck 
Nat  Bank.  9  Tex.  Civ.  App.  33,  29  S.  W.  170,  holding  bank  liable 
for  negligent  failure  to  collect  bill. 

Bills  and  notes. —  In  Massachusetts,  sight  drafts  are  entitled  to 
grace,  and  are,  therefore,  time  drafts,  p.  105. 

Cited,  arguendo,  in  Moore  v.  Louisiana  Nat  Bank,  44  La.  Ann. 
102,  10  So.  408. 

Carriers. —  A  bill  of  lading  of  merchandise,  deliverable  to  order, 
attached  to  a  time  draft,  sent  without  spex'ial  instructions  to  agent 
for  collection,  may  be  surrendered  to  the  drawee  on  his  acceptance 
of  the  draft,  pp.  93-105. 
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CItecl  wltb  niiprnvfil  In  St  P&al  Mill  Co.  t.  Oreat,  etc.,  Deepatcb 
Co..  27  Fed.  435.  -i'SG.  hoIdlDg  consignor  cannot  stop  goodB  In  transit, 
sKninst  Indorsee  of  bill;  Walters  v.  Western,  etc.,  R.  R.,  63  Fed. 
KrJ,  holding  railroad  liable  for  delivery  of  goods  wlthoat  bill  of 
lading:  Conimercinl  Bank  v.  Chicago,  etc.,  Ry..  160  111.  407,  43  N. 
K.  75S,  holding  mllroad  discharged  by  delivery  of  goods  to  con- 
signee: Oiford  I.nkp  Line  v.  First  Nat  Bank,  —  Fla.  — ,  24  So, 
482,  holding  ageni  liable  for  surrender  before  acceptance;  Moore  v. 
Louisiana  Nat  PnnK,  44  La.  Ann.  102,  10  So.  408,  and  Bank  t. 
Cuiumlngs,  89  Tenn.  614,  24  Am.  St  Rep.  621,  18  S.  W.  117,  both 
applying  rule.  Cited  obiter  In  Hathaway  t.  Haynes,  134  Mass.  312, 
and  .4doue  v.  SPi'llgson,  64  Tex.  607. 

DIstingnlsbcil  in  l-'armers.  etc..  Bank  t.  Atkinson,  74  N.  T.  S91, 
holding  drawee  liable  for  sale  of  goods  pledged  with  bank  dis- 
counting draft 

Miscellaneous. —  Gl^nn  v.  Howard,  81  Ga.  887,  not  In  point 

81  D.  8.  105-114.  23  L.  238,  LONG  T.  CONVERSE. 

Parties. —  In  aotion  by  receiver  to  recover  bonds,  as  property  of 
railroad,  the  dtcn.'e  conld  have  no  effect  on  title  of  assignees  In 
boDkruptcy,  who  »ere  not  parties,  p.  112. 

BaiLkruptcy.^  Surrender  of  bonds  to  receiver,  claiming  them  as 
property  of  railroad,  Is  complete  defense  to  subsequent  action  by 
assignees  In  bankruptcy,  who  had  not  previously  claimed  tbem; 
latter  must  proceed  against  receivers,  p.  112. 

Courta.—  Supreme  Oonrt  has  no  Jurisdiction  to  review  a  State 
de<!ielon  against  a  party  setting  np  a  right  title  or  privilege,  under 
a  United  States  statnte,  In  a  third  person  ander  whom  he  does 
not  claim,  p.  114. 

Cited  with  approval  In  Miller  t.  Lancaster  Bank.  106  U.  8.  544, 
27  L.  290.  1  S.  Ct  538,  Carson  v.  Ober,  131  U.  S.  clii  (appendix),  25 
L.  157.  Giles  V.  Little,  134  U.  S.  650,  83  L.  1064,  10  S.  Ot  ^25,  and 
Brown  v.  Smart,  145  U.  S.  459,  36  K  T76,  12  S.  Ct  960,  aU  applying 
rule,  and  dlitralssiug  writs  of  error. 

91  V.  S.  114,  23  L,  236,  FABWKLL  y.  C0NVEH8H. 

Adjudged  In  conformity  with  Long  v.  Converse,  91  V.  8.  105,  28 
L.  233,  supra. 

91  V.  S.  114-121,  23  L.  235,  SAWYBE  v.  TUEPIN. 

Cliattel  mortgage.— Absolute  bill  of  sale,  understood  by  parties 
to  be  security  for  a  debt,  Is  In  substantial  legal  effect  though  not 
In  form,  a  mortgage,  and  binding  between  parties,  although  not 
recorded  and  no  possession  taken  by  vendee,  p.  IIS, 
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Cited  with  approval  In  Sharp  v.  Philadelphia  Warehouse  Co.,  Ifl 
Bank.  Reg.  378,  21  Fed.  Cas.  1170,  applying  role  to  pledge  of  ware- 
house receipt;  Matthews  v.  Westphal,  1  McCrary,  448,  48  Fed.  660, 
holding  unrecorded  chattel  mortgage,  made  more  than  four  months 
before  bankruptcy,  .valid. 

Distinguished  in  Piatt  v.  Preston,  19  Bank.  Reg.  246,  19  Fed 
Cas.  849,  holding  unrecorded  chattel  mortgage  void,  under  State  law. 

Bankruptcy. —  Chattel  mortgage  given  In  lieu  of  security,  bill  of 
sale  on  same  property  Is  a  mere  exchange  in  the  form  of  the  se- 
curity; hence,  if  made  within  four  months  of  bankruptcy,  it  does 
not  create  a  fraudulent  preference,  p.  120. 

Cited  with  approval  in  Matthews  v.  Westphal,  1  McCrary,  448. 
48  Fed.  666,  holding  unrecorded  chattel  mortgage,  made  more  than 
four  months  before  bankruptcy,  valid;  Stewart  v.  Piatt,  101  U.  8. 
743,  25  L.  819,  and  Matthews  v.  Westphal,  1  McCrary,  44a  48  Fed 
666,  both  holding  unrecorded  chattel  mortgage  valid  between  pa^ 
ties;  Player  v.  Llppincott,  4  DllL  125.  F.  C.  11,223,  affirming  4  Dili 
127,  F.  C.  11,224,  applying  rule  to  substitution  and  registry  of  chat- 
tel mortgage,  correcting  mistake  in  prior  unrecorded  mortgage;  Sharp 
V.  Philadelphia  Warehouse  Co.,  19  Bank.  Reg.  378,  21  Fed  Cas. 
1170,  applying  rule  to  exchange  of  goods  covered  by  warehouse 
receipt;  Douglass  v.  Vogeler,  6  Fed.  57,  holding  mortgage,  sub- 
stituted for  prior  unrecorded  chattel  mortgage,  valid;  HutchinsoD 
V.  Murchie,  74  Me.  191,  holding  exchange  of  bill  of  sale  for  mort- 
gage, valid. 

Distinguished  in  In  re  Jackson  Iron  Mfg.  Co.,  15  Bank.  Reg.  438. 
13  Fed.  Cas.  261,  holding  chattel  mortgage,  given  within  four  months 
of  bankruptcy,  void;  Piatt  v.  Preston,  19  Bank.  Reg.  245,  19  Fed. 
Cas.  849,  holding  unrecorded  chattel  mortgage  void,  under  State 
law;  Waring  v.  Buchanan,  19  Bank.  Reg.  502,  29  Fed.  Cas.  213,  hold- 
ing exchange  of  notes  and  chattel  mortgage  for  new  demand  note, 
void;  Morey  v.  Milllken,  86  Me.  481,  30  Atl.  108,  holding  replacing 
of  lost  securities  by  others,  invalid. 

Chattel  mortgages. —  Bill  of  sale,  given  as  security  for  debt  is 
valid,  and  vendee  is  entitled  to  possession,  notwithstanding  agree- 
ment not  to  record  it,  p.  121. 

Cited  with  approval  in  In  re  Barman,  14  Bank.  Rep.  125,  2  Fed. 
Cas.  831,  and  Matthews  v.  Westphal,  1  McCrary,  448,  48  Fed  666, 
both  holding  unrecorded  chattel  mortgage,  made  more  than  four 
months  before  bankruptcy,  valid. 

Distinguished  in  Piatt  v.  Preston,  19  Bank.  Reg.  246,  19  Fed.  Cas. 
849,  holding  unrecorded  chattel  mortgage  void,  under  State  law. 

Bankrupt  act  was  not  intended  to  prevent  false  credits;  its  pu^ 
pose  is  ratable  distribution,  p.  121. 

Cited  with  approval  in  Brett  v.  Carter,  2  Low.  460,  F.  C.  1,844, 
holding  mortgage  of  stock  of  goods  and  future  additions,  valid; 
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Matthews  v.  Westphal,  : 
■orded  chattel  mortgage, 
i-uptcy,  ralld. 

Dlstiagitished  In  In  re  OliTer,  IS  Bank.  Reg.  291,  18  Fed.  Can. 
u-1.  boldlug  cliattel  mortgage  void,  where  debts  were  contracted 
between  its  making  and  recording;  Piatt  v.  Preston,  19  Bank.  Reg. 
2iB,  19  Fed.  Cas.  S50,  hoitliug  unrecorded  cb&ttel  mortfasre  void,  un- 
der State  law. 

Bankruptcy. —  Where  bill  of  sale  was  ctTen  as  security,  more 
than  four  months  before  bankruptcy,  but  not  recorded,  and  was 
eichanged  for  a  chattel  mortgage  of  same  property,  within  that 
time,  which  was  recorded,  the  latter  fa  not  a  fraudulent  preference, 
pp.  llS-121. 

Cited  vrith  approval  In  National  Bank  v.  Conway,  1  Hughes,  43, 
F.  C.  10,037.  reversing  S.  C,  1  Hughes,  41,  F.  0.  10,037.  and  hold- 
ing trust  deed  valid,  nlthough  not  recorded  nntll  after  grantor's 
failure:  Player  v.  Llpplnrott,  4  Dill.  127,  F.  C.  11.224,  holding  new 
chattel  mortgage,  correcting  mistake  In  former  one,  valid;  In  re 
Barman.  14  Bank.  Reg.  T25,  2  Fed.  Cas.  831,  holding  chattel  mort- 
gage, recorded  within  sixty  days  of  bankruptcy,  valid;  In  re  Doran, 
7  J'ed.  Cas.  916,  applying  role;  Miller  v.  Jones,  15  Bank.  Reg.  150, 

17  Fed.  Cas.  32i).  holding  assignee  cannot  recover  value  of  prop- 
erty from  mortgngee.  tnhiiig  possession  before  bankruptcy;  Sharp 
V.  Philadelphia  AVarehouae  Co.,  19  Bank.  Reg.  378,  21  Fed.  Cas. 
1170.  holding  eichange  of  goods  covered  by  warehouse  receipt,  valid. 
National  Shoe,  etc.,  Bank  v.  Small,  2  Eask.  009,  7  Fed.  842,  hold- 
ing mortgage  ef  prewnt  and  after-acquired  goods,  valid;  Curry  y. 
McCauley.  11  Fed.  30R,  and  Matthews  v.  Westphal,  1  McCrary.  447, 

18  Fed.  665,  both  holding  unrecorded  chattel  mortgage  valid:  Haas 
r.  Sternbach,  156  111.  ^<S.  41  N.  H.  S5,  holding  unrecorded  mortgage 
i-aUd,  against  creditors  with  notice:  Stewart  v.  Hopkins,  30  Ohio  SL 
527,  532,  holding  mortgage,  recorded  before  bankruptcy,  valid;  Scott 
f.  Alford,  53  Tex.  03,  hoiiling  deed  of  trust  valid,  under  State  bank- 
"uptcy  law.  Cited,  arguendo.  In  Reber  t.  Gundy,  13  Fed.  67.  Sea 
lote  In  i  Dill.  136,  F.  C.  (!,U9. 

Distinguished  in  Harrln  v.  Exchange  Nat  Bank,  4  DIU.  135,  F. 
2.  G.119,  holding  trust  deed,  recorded  within  four  months  of  bank- 
■uptcy,  void;  In  re  Werner,  5  Dill.  121,  F.  0.  17,416.  holding  chattel 
Dortsage,  recorded  nftcr  liankruptcy,  void;  In  re  Oliver,  19  Bank, 
ifg.  291,  18  Fed.  Cas.  Ciri4.  holding  chattel  mortgage  void,  where 
lebtfi  were  contracted  between  Its  making  and  recording;  Piatt  t. 
■reston,  19  Bank.  Beg.  2r.l,  19  Fed.  Cas.  851,  holding  chattel  mort- 
rage  Told,  under  Slate  law;  Caas  V.  Rothman,  42  Ohio  St  382.  hold- 
ng  chattel  mortgage  void  against  Judgment  creditors  levying  on 
iroperty,  between  making  and  recording  of  mortgage. 
VOL.  VIII  — 41 
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Miscellaneous. —  Harmanson  y.  Bain,  1  Hughes,  201,  F.  G.  0,072, 
and  2  Lot?.  35,  note,  F.  G.  12,410. 

91  U.  S.  122-127,  23  L.  258,  JACKSON  v.  JACKSON. 

Husband  and  wife. —  Husband  can  allow  wife  to  invest  her  money 
and  earnings  so  as  to  be  beyond  his  reach  and  control,  or  he  can 
invest  it  for  her  benefit,  p.  124. 

Husband  and  wife. —  Husband  can  improve  property  settled  on 
his  wife,  if  not  done  fraudulently,  and  if  creditors'  rights  are  not 
Interfered  with,  p.  124. 

Cited  in  Arnett  v.  Coffey,  1  Colo.  App.  37,  27  Pac.  615,  refusing 
to  set  aside  conveyance  by  husband  to  wife. 

Trusts.— Resulting  trust  arises  where  a  conveyance  is  taken  in 
name  of  one  person,  and  the  consideration  is  advanced  by  another, 
p.  125. 

Distinguished  in  Deck  v.  Tabler,  41  W.  Va.  335,  56  Am.  St  Rep. 
839,  23  S.  E.  722,  holding  no  trust  where  husband  purchases  in 
wife's  name. 

Trusts. — No  resulting  trust  arises  where  party  advancing  funds 
for  a  purchase  in  name  of  another  is  under  an  obligation,  legal  or 
moral,  to  provide  for  the  grantee,  p.  125. 

Trusts. —  Where  a  husband  purchases  property  in  his  wife's  name 
or  a  father  in  his  child's,  there  is  no  resulting  trust,  but  a  presump- 
tion that  advancement  of  funds  was  for  grantee's  benefit,  p.  125. 

Cited  in  Deck  v.  Tabler,  41  W.  Va.  335,  56  Am.  St  Rep.  839,  23 
S.  E.  722,  applying  rule  to  purchase  by  husband  in  wife's  name. 

Husband  and  wife. —  Where  husband  has  acquiesced,  for  fifteen 
years,  in  wife's  holding  land  in  her  own  name  and  improving  it 
with  her  earnings,  this  is  satisfactory  evidence  of  his  original  au- 
thorization of  the  investments,  p.  126. 

Divorce  for  cruelty  of  husband  is  not  a  sufficient  reason  for  restor- 
ing to  husband  any  rights  to  property  settled  by  him  upon  his  wife, 
p.  126. 

91  U.  S.  127-134,  23  L.  260,  BALTIMORE  AND  POTOMAC  R.  R 
CO.  V.  TRUSTEES  OF  SIXTH  PRESBYTERIAN  CHURCH. 

Appeal  and  error.—  Depositions  and  affidavits  appearing  in  tran- 
script are  no  part  of  record,  unless  embodied  in  agreed  statement  of 
facts,  or  made  so  by  demurrer  to  evidence,  or  exiiibited  in  a  bill  of 
exceptions,  p.  130. 

Cited  in  England  v.  Gebhardt,  112  U.  S.  505,  28  L.  812,  5  S.  Ct  288, 
applying  rule  to  court's  finding  as  to  diverse  citizenship;  St  Croix, 
etc..  Lumber  Co.  v.  Pennington,  2  Dak.  475,  11  N.  W.  500,  afilrming 
Judgment  where  alleged  errors  were  not  made  part  of  record. 
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Appeal  and  error. —  rarol  evidence  can  be  made  part  of  record 
OQlj-  by  agrfctl  stntemeat  of  facts,  bill  of  exceptions,  flpeclal  verdict, 
or  demurrer  to  evlilptice,  p.  130. 

Citeil  with  nppruvid  In  Duncan  t.  Atchleon,  etc.,  E.  R.,  72  Fed. 
812.  44  U.  S.  AM).  4:^7.  and  Dumay  v.  Saacbez,  71  Md.  513,  18  AtL 
8dl,  botb  refusing  to  review  matters  not  of  record. 

Trial.— Eiieniifins  may  be  taken  to  Introductioa  of  deposlllonB 
or  affidavits:  itnil  party  Introducing  them  can  except  to  a  niUag  on 
tbPlr  IPKui  effiKT,  p.  130. 

Appeal  and  error.—  Errors  apparent  In  record  are  open  to  revielon, 
xrlietlier  nppeurlug  li;  bill  of  exceptions,  or  In  any  otber  legal  man- 
ner, p.  130. 

Cited  with  apprmal  In  Moline  Plow  Co.  v.  Webb,  141  U.  S.  623, 
35  L.  881,  12  S.  Ct.  102.  reversing  Judgment  for  reduced  amount; 
WiinilngloD  v.  Bt<'iiii<I.  00  Fed.  214,  61  U.  &  App.  629,  holding  no 
bill  necessary  wlicrr  iioestlon  Is  one  of  law. 

Appeal  and  error,  -  Dissatisfied  party  seeking  revision  must  rals!> 
the  question  of  law  to  be  revised,  and  put  facts  on  record;  bis  omis- 
sion to  do  so  In  Ronit>  legal  method,  will  preclude  relief,  p.  130. 

Cited  witb  approval  in  Duncan  t.  Atcblson,  etc.,  R.  B.,  72  Fed. 
812.  44  U.  S.  App.  427,  collecting  autborlties,  and  Baaabaro  v.  Rail- 
way Co.,  58  Ark.  401,  24  S.  W,  1071,  both  applying  rule  and  refus- 
ing to  review  judcmeni. 

Appeal  and  errar.—  Evidence  does  not  become  part  of  the  record 
unless  made  so  by  some  regular  proceeding  at  time  of  trial,  and 
before  judcmcut.  p.  i;iO. 

Cited  in  Duni;m  v,  Atchison,  etc,  B.  R.,  72  Fed.  812,  44  U.  S.  App. 
427,  refusing  lo  review  matters  not  of  record. 

Appeal  and  error.— All  errors  must  appear  In  record,  else  they 
cannot  be  revised  In  court  of  err(w  exerclslug  Jurisdiction,  according 
to  course  of  the  ccinmon  law,  p.  13J. 

Cited  with  apinuval  in  Duncan  v.  Atcblson,  etc.,  R.  R.,  72  Fed. 
812,  44  U.  S.  Apii.  427,  ctdlecting  authorities,  and  Bassham  v.  Rail- 
way Co..  58  Ark.  401,  24  S.  W.  1071,  both  applying  rule  and  refus- 
iog  revision. 

Appeal  and  error.—  If  transcript  does  not  show  any  error  In 
record.  Judgment  must  be  affirmed,  except  where  It  appears  that  there 
bas  been  a  mistrial,  p.  131. 

Approved  in  Bassliam  v.  Railway  Co.,  58  Ark.  401,  24  S.  W.  1071, 
applying  nili'  and  alQrmIng  Judgment 

Eioeptiona,  Bill  of.—  All  Judgments  or  opinions  of  court  arising 
Id  course  of  a  cini'-e.  which  are  subjects  of  revision  by  appellate 
court  and  not  olheiwlse  appearing  on  record,  may  be  embodied  In  a 
bill  ol  exceptions,  p.  132. 
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Appeal  and  error. —  Where  unquestioned  power  is  shown  to  war- 
rant a  proceeding,  the  court's  action  must  be  preuumed  correct,  until 
the  contrary  is  shown  by  evidence  embodied  in  the  record,  p.  134. 

91  U.  S.  134-143,  23  L.  263,  BEAUREGARD  v.  OASB. 

Partnership.—  Agreement  that  one  should  lease  and  manage  a  rail- 
road with  funds  advanced  by  others,  and  providing  for  division  of 
profits  and  losses,  creates  a  partnership,  p.  140. 

Distinguished  in  Meehan  v.  Valentine,  145  U.  S.  G24,  36  L.  842. 12 
S.  Gt  975,  holding  one  lending  money  under  agreement  for  payment 
of  interest  and  profits,  not  a  partner. 

Partnership.—  Agreement  for  a  union  of  services  and  money,  and 
division  of  profits  and  losses,  creates  a  partnership;  although  divis- 
ion of  profits  is  postponed  until  capital  advanced  Is  refunded,  p.  140. 

Cited  with  approval  in  Bybee  v.  Hawkett,  8  Sawy.  1»1, 12  Fed.  65n, 
enforcing  partner's  liability  for  debts;  Burke  v.  Concord  R.  R.,  61 
N.  H.  243,  holding  railroad  combination  a  partnership  and  not 
authorized  by  charter;  dissenting  opinion  in  Chaff ralx  v.  Ijafttte,  30 
La.  Ann.  654,  majority  holding  combination  of  firms  to  buy  and  sell 
goods  and  share  profits  and  losses,  not  a  partnership. 

Set-off  and  counterclaim.—  Personal  debts  are  only  set  off  or  com- 
pensated, by  operation  of  law,  when  they  are  of  same  personal 
character,  p.  141. 

Cited  with  approval  in  Newberry  v.  Robinson.  41  Fed.  459,  hold'n? 
liability  of  deceased  joint  creditor  as  stockholder  of  corporation,  no 
defense  to  suit  by  survivor  against  another  stockholder. 

Set-off  and  counterclaim.—  Partnership  debt  is  not  offset  or  com- 
pensated by  operation  of  law,  by  a  demand  of  one  partner  against 
partnership  creditor;  there  is  no  mutuality  in  such  case,  p.  141. 

Pleading.— Verdict  of  limited  liability  against  partners  under 
Louisiana  laws  is  not  invalid  as  a  departure  from  petition  praying 
judgment  for  whole  amount,  pp.  142,  143, 

91  U.  S.  143-149.  23  L.  265.  ATHERTON  v.  FOWLER 

Courts.— Where  decision  of  State  court  was  against  title  which 
plaintiff  claimed  to  certain  hay  under  United  States  statute,  Su 
preme  Court  has  jurisdiction,  p.  145. 

Followed  in  Atherton  v.  Fowler,  154  U.  S.  620,  14  S.  Ct  1196,  ap- 
plying rule. 

Appeal  and  error.—  Judgment  of  highest  State  court,  reversing  and 
ordering  new  trial,  unless  party  consents  to  reduction  of  damages, 
is  final  Judgment,  p.  146. 

Distinguished  in  Ex  parte  Farrars,  13  S.  C.  261.  holding  decree  re- 
ferring to  court  commissioner  to  ascertain  amount  of  money  due,  not 
final. 
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Appeal  Bnd  error.—  Writ  of  error  operates  on  court  having  record, 
and  uot  upon  piiriies;  citation  goes  to  parties,  p.  146, 

Cited  V  ith  ii|)]ii  iitqI  In  KItcben  v.  Bandolpn,  98  V.  8.  87,  23  L.  810, 
vacating  supcrscdcuH,  Where  HO  appeal  perfected  or  writ  sued  oat 
witliln  sisty  dLija. 

Appeal  and  error.— Writ  of  error  Is  properly  directed  to  court 
wlilch  holds  prrjceedlngs  as  part  of  Itfl  own  recorda,  and  exercises 
Judicial  power  over  them;  p.  146. 

Cited,  arguendo,  In  Deann  v.  Wllcoxon,  18  Fla.  M9. 

Appeal  and  error.—  If  lilghest  State  court  bae  sent  Its  record  and 
Judgment  to  Inftrior  court,  writ  of  error  may  be  directed  to  either, 
p.  148. 

Cited  with  apjiioval  in  Wurts  t.  Hoagland,  105  tJ.  8.  702,  26  L. 
mo.  Polleya  v.  BlacU  River  Imp.  Co.,  113  U.  S.  82,  28  L.  938.  5  S.  Ct. 
3T0.  Lee  v.  Johnson,  116  U.  S.  49.  2ft  L.  570,  6  S.  Ct.  ai9,  and  Clarke's 
Appeal,  TO  Conu.  4S4,  40  Atl.  112,  all  directing  writ  to  lower  court. 

Api»eal  and  error.— Writ  of  error  may  be  amended  under  revleed 
Bfatutts.  ecctiun  liXh'S,  by  ineerting  proper  return  day,  p.  149. 

Citeil  with  apiiroral  in  Walton  v.  Marietta  Chair  Co.,  1B7  U.  8. 
346,  S^  I..  727,  ir>  S.  Ct.  628,  collecting  anthorltles,  and  permltttng 
substitution  of  pliilntlft;  Board  of  Commre..  etc.  v.  Atlantic,  etc.,  EL 
It.,  3  N.  JIcx.  440,  g  Fac.  524,  applying  rule. 

01  U.  S.  149-150,  23  L.  267.  ROBMER  v.  SIMON. 

Appeal  and  error.-  After  appeal  In  equity  decree  below  canno^ 
on  motion,  lie  aet  aside  and  rehearing  granted,  p.  150. 

Followed  in  Mnrden  v.  Campbell,  etc.,  Mfg.  Co.,  67  Fed.  811,  S3 
U.  S.  App.  123,  refusing  to  remand  for  rehearing. 

Appeal  and  error. —  Supreme  Court  can  only  affirm,  reverse  or 
modify  an  equity  decree  appealed  from,  and  that  upon  the  hearing 
of  the  cause;  It  can  receive  no  new  evidence,  p.  150. 

Cited  In  Jlarden  v,  Campbell,  etc.,  Mfg.  Co.,  67  Fed.  811.  33  V.  8, 
App.  123,  refusing  to  remand  for  rehearing,  on  motion;  Beard's  Ap- 
peal, 64  Conn.  53G,  30  AtL  776,  and  Sanderson  t.  Sanderson,  20  Fla. 
200. 

Equity.— Circuit  Court  cannot  grant  rehearing  after  term  at 
■which  final  eyulty  decree  was  tendered,  p.  160. 

Cited  with  approval  in  I.ewlBburg  Bank  v.  Sheffey,  140  U.  S.  451, 33 
L.  496,  11  ti.  Ct.  758,  Morgan's,  etc..  Co.  v.  Texas,  etc.,  Ry.,  32  Fed. 
530,  Glenn  v.  Noniiaa,  43  Fed.  404,  and  Glenn  v.  Dimmock,  43  Fed. 
551.  all  applying  rule:  Eaaton  v.  HouBton,  etc.,  By.,  44  Fed.  10,  ap- 
plying rule  to  decree  dlamlsslng  intervention;  First  Nat  Bank  v. 
Woodrum,  86  Fed.  1005,  holding  petition  filed  before  adjournment  of 
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tenn  sine  die,  not  too  late;  dissenting  opinion  in  Insoranee  Ck>.  y. 
Boon,  95  U.  S.  143,  24  L.  403,  majority  approving  filing  of  special 
findings  at  term  after  Judgment;  Standard  Elevator  Ck>.  v.  Crane 
Elevator  Co.,  76  Fed.  771,  46  U.  S.  App.  411,  arguendo. 

Equity.— After  appeal  from  final  equity  decree,  application  for 
rehearing  should  be  made  to  lower  court,  which  alone  can  request 
a  return  of  the  record,  p.  150. 

91  U.  S.  150-159,  23  L.  267,  ROBERTS  v.  RYBB. 

Patents. —  It  Is  no  new  invention  to  use  old  machine  for  new 
purpose;  inventor  is  entitled  to  benefit  of  all  uses  to  which  his 
machine  can  be  put,  whether  he  conceived  of  them  or  not,  p.  157. 

Cited  and  principle  applied  in  Ansonia  Brass,  etc.,  Co.  v.  Elec- 
trical Supply  Co.,  144  U.  S.  18,  36  L.  329,  12  S.  Ct  604,  holding 
patent  for  insulated  conductor  void;  Lovell  Mfg.  Co.  v.  Cary,  147 
U.  S.  634,  37  L.  311,  13  S.  Ct  476,  holding  patent  for  improved 
method  of  tempering  springs  void;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  201,  38  Lr.  129,  14  S.  Ct  316,  holding  patent  for  Improved  cul- 
tivators void;  Warth  v.  Browning,  29  Fed.  Cas.  303,  holding  new  use 
no  Infringement  of  patent  for  Improvements;  Tinker  v.  Wllber 
Mower,  etc.,  Co.,  1  Fed.  139,  holding  patent  for  mower  not  infringed 
herein;  Gottfried  v.  Crescent  Brewing  Co.,  9  Fed.  766,  boldhDig 
patent  for  Improved  mode  of  pitching  barrels  void;  Cottier  v.  Stim- 
son,  10  Sawy.  216,  20  Fed.  909,  holding  patent  on  ventilating  im- 
provements valid;  New  Process,  etc.,  Co.  v.  Koch,  21  Fed.  682, 
holding  patent  on  improved  process  for  making  beer  void;  Odell  v. 
Stout,  22  Fed.  162,  holding  patent  for  improved  roUer-miUs  void; 
McClain  v.  Ortmayer,  33  Fed.  286,  holding  patent  for  improved 
horaecoUar  pads  void;  Thompson  v.  Gildersleeve,  34  Fed.  45,  and 
Thompson  v.  Am.  Bank-Note  Co.,  35  Fed.  204,  holding  leather  sew- 
ing machine  infringed  by  paper  machine;  Steiner  Fire  Extinguisher 
V.  Adrian,  52  Fed.  733,  holding  patent  on  fire  extinguisher  void; 
Aerated  Fuel  Co.  v.  Woodbury  Glass  Co.,  54  Fed.  388,  enjoining 
infringement  of  patent  on  oil  burners;  McCormick  v.  Harvestlng- 
Mach.  Co.  V.  Aultman,  58  Fed.  777,  holding  patent  for  Improved 
grain  binder  void;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  415, 
18  U.  S.  App.  492,  holding  patent  on  improved  com  buskers  >oid; 
Gait  V.  Parlln,  etc.,  Co.,  60  Fed.  422,  18  U.  S.  App.  518,  holding 
patent  for  Improved  wheel  barrows  void;  Johns  Mfg.  Co.  v.  Robert- 
son, 60  Fed.  904,  S.  C,  77  Fed.  987,  45  IT.  S.  App.  296,  affirmed, 
both  holding  patent  for  improved  steam-pipe  packing  not  Infringed; 
Browning  v.  Colorado  Telephone  Co.,  61  Fed.  847,  27  U.  S.  App.  81, 
holding  patent  for  terra  cotta  wire  conduit  pipe  void;  Reece  But- 
ton-Hole, etc.,  Co.  V  Globe  Button-Hole,  etc.,  Co.,  61  Fed.  966,  21 
TJ.  S.  App.  244,  enjoining  infringement  of  Improved  button-hole 
machine;  Thomson-Houston  Elec.  Co.  v.  Elmira,  etc.,  Ry.,  71  Fed. 
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400,  38  U.  S.  App.  r.3.  coDstrnlng  patent  for  electric  railway  troOer 
Kwitches;  GoHht^o  Sweeper  Co,  y.  Bluell  Cupet-Swe^er  Co.,  72 
Fed.  74,  37  U.  S.  App.  68R,  enjoining  Infringement  o(  carpet 
sweeper;  Stearns  t  ttnssell,  88  Fed.  226,  M  U.  S.  App.  611,  holdlns 
patent  for  plll-dippln^  device  Told;  Burke  t.  Futrldge,  S8  N.  H. 
353.  holcIiQK  "drlTjns  searing,"  Included  In  patent  for  Uirashlus 
mftpblne,  protei'tcd  when  applied  to  sawing;  machine. 

DtBtiDKuistiPit  in  (Gottfried  v.  Beat  Brewing  Co..  10  Fed.  Ca&  689, 
holdlug  e.xperiinent:U  abandoned  machine  cannot  defeat  Bubaeqnent 
patent. 

Patents.— Wherp  application  for  patent  Is  refused  and  Bub»e- 
(]uci)t  a[ii>lloatimi  pniiited,  but  meanwhile  patent  for  same  machine 
liBs  been  granted  to  another,  first  apirilcant's  patent  Is  tieat,  p^  158. 

Patents.—  Mere  extended  application  of  original  thought  of  & 
patented  nmchlni>,  doing  aubstantlally  same  thing  In  same  way 
witli  tieiicr  reniiltK,  Is  not  such  an  Invention  as  will  sustain  a 
[jatent,  p.  iri9. 

Approved  and  relied  upon  in  Fenn.  R.  B.  V.  Locomotive,  etc..  Truck 
:o..  110  V.  S.  4114.  2.S  L.  223,  4  S.  Ct  222.  collecting  authorities,  and 
loUilng  patent  for  iocomotive  tmclcs  void;  Bacbns  v.Broomal,115U. 
S.  436,  29  L.  422.  6  S.  Ot  232,  holding  r^ssne  with  enlarged  claim 
rold:  Beldlnji  Mfg.  Co.  Y.  Challenge,  etc.,  Co.,  152  U.  9.  103,  107,  38 
[>.  371.  372,  14  S.  Ct.  483.  494.  holding  patent  for  refrigerator  void; 
Market  St.  Calile  Ry.  v.  Bowley,  165  V.  8.  (!2I>,  30  L.  280.  15  S.  Ct 
£28,  holding  patent  for  Improved  aile  lubricators  void;  Sawyer  y. 
Uliler,  4  Woods.  474,  12  Fed.  727,  holding  patent  for  cotton-gin  Im- 
>roTetuent  void;  N.  Y.  Bung,  etc.,  Co.  v.  Dcelger,  23  Blatchf.  171, 
i3  Fed.  194,  holdlnf;  patent  for  Improvement  in  bungs  void;  Stelner 
Plre-EstinETd  slier  Co.  v.  City  of  Adrian,  ,^2  Fed.  733,  holding  patent 
m  Are  eitlngulslier  void:  Browning  v.  Colorado  Telephone  Co.,  81 
Fed.  847,  27  1'.  S.  Appi  81,  holding  patent  for  terra  cotta  wire  con- 
lult  pipe  void;  'Wriffht,  etc..  Wire-Cloth  Co.  y.  Clinton  Wire-Cloth 
^o..  in  Fed.  703.  Xi  V.  S,  App.  1S8,  holding  patent  for  wire-weaving 
'buttle  not  Inf ringed;  Goshen  Sweeper  Co.  v.  Bissell  Carpet- 
iweeper  Co.,  72  Fed.  72,  37  U.  8.  App.  5o5,  enjoining  Infringement 
if  carpet  sweeper;  .Scliwnrzwtelder  v.  Detroit,  77  Fed.  891,  holding 
Nitent  for  Improved  folding-chairs  void:  Stearns  v.  Russell,  85  Fed. 
S8,  54  U,  S.  App.  (514,  heading  patent  for  plll-dlpping  device  void; 
I'nion  Gna  Ksiplnc  Co.  v,  Doalt,  88  Fed.  90.  holding  patent  for  Im- 
prored  pn-s  ent'lne  void;  Falk  Mfg.  Co.  Y.  Missouri  R.  B.,  91  Fed. 
ISS,  holding  patent  for  Improvement  In  rail  Joints  void. 

Patwit  for  refrisiTntor  using  descending  current  of  air  Instead 
:if  aneendinc  eurrcnl.  ns  used  In  prior  maehine,  is  void,  p.  159. 

Approved  In  Beiding  Mfg.  Co.  v.  Challenge,  etc.,  Co.,  152  U.  8. 
103.  38  U  371,  14  S.  Ct  4M,  applying  role;  Oosheii  Sweeper  Co.  y. 
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Bisaell  Carpet-Sweeper  Co.,  72  Fed.  75,  37  U.  S.  App.  555,  enjoliiiiig 
Infringement  of  carpet  sweeper;  Smith  y.  Merrlam,  6  Fed.  71S, 
argrnendo. 

Distingnished  in  Potts  y.  Greager,  155  U.  S.  007,  39  L.  279,  15  S. 
Ct  196,  holding  patent  on  improved  clay  disintegrator,  producing 
new  results,  valid;  Ckvttler  y.  Stimson,  10  Sawy.  2ie,  20  Fed.  90U» 
holding  patent  on  ventilating  improvements  valid. 

91  U.  P.  159,  23  L.  271,  ROBERTS  V.  BUCK. 

Adjudged  in  conformity  with  Roberts  v.  Ryer,  91  U.  S.  150,  23  L. 
267,  supra. 

91  U.  S.  ieO-171,  28  Ia  271,  HALL  Y.  LANNING. 

Judgments.— Jurisdiction  of  foreign  court  over  person  or  sab- 
)ect-matter  embraced  in  its  Judgment  is  always  open  to  inquiry; 
and  this  applies  to  courts  of  another  State,  p.  165. 

Cited  with  approval  in  Grover,  etc.,  Mach  Co.  y.  Radcliffe,  137 
XT.  S.  295,  34  L.  672,  11  S.  Ct  94,  refusing  to  enforce  Judgment  con- 
fessed by  notary  imder  warrant  of  attorney;  Graham  y.  Spencer, 
14  Fed.  606,  holding  appearance  of  non-resident  by  attorney  to 
plead  to  Jurisdiction  only,  insufficient;  Downs  v.  Allen,  23  Blatchf. 
60,  22  Fed.  808,  holding  Judgment  invalid  against  party  not  served; 
Citizens'  Bank  y.  Brooks,  23  Blatchf.  138,  23  Fed.  22,  refusing  to 
enforce  foreign  Judgment  where  appearance  was  entered  by  attor- 
ney without  authority;  Fisher  v.  Fielding,  67  Conn.  105,  52  Am.  St 
Rep.  273,  84  Atl.  715,  82  K  R.  A.  239,  and  note,  enforcing  EngUsb 
Judgment;  Wilbur  v.  Abbott,  60  N.  H.  51,  refusing  to  enforce  Joint 
Judgment  where  only  one  party  had  notice;  Davis  v,  Megroz,  55 
N.  J.  L.  432,  26  AtL  1011,  expunging  unauthorized  appean&nce  of 
non-resident  partner. 

Judgment— Record  of  foreign  Judgment  does  not  estop  parties 
from  inquiring  into  court's  Jurisdiction,  p.  165. 

Approved  in  Citizens'  Bank  v.  Brooks,  23  Blatchf.  138,  23  Fed. 
22,  refusing  to  enforce  Judgment  after  unauthorized  appearance  by 
attorney. 

Partnership.— If  suit  be  brought  against  all  partners  and  only 
one  served  with  process,  he  may  defend  by  showing  that  firm  is 
not  liable,  p.  165. 

Approved  in  Davis  T.  Megroz,  55  N.  J.  Lu  432,  26  AtL  1011,  ex- 
punging unauthorized  appearance  of  non-resident  partners  after 
another's  defense  of  suit 

Judgmexxts.— Domestic  Judgments,  If  regular  on  their  face  tnd 
appearance  entered  by  responsible  attorney,  though  no  process 
served  and  no  appearance  authorized,  may  stand,  and  defendant 
be  left  to  remedy  of  damages  against  attorney,  p.  167. 
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Judgments.— Proceedings  on  domcBtlc  judgment,  rendered  with- 
out service  of  [irooesa  and  after  uoauthodsed  appearance^  will 
nsnnlly  lie  sui^pended  and  defendants  allowed  to  {riead  to  the 
merits,  p.  167. 

Approved  la  Atclilson  Savings  Bank  t.  Templar,  26  Fed.  682, 
applying  nile. 

Judgmsnta. —  Slate  Btatntefl  providing  that  If  proceflB  be  Issued 
against  joint  del>tors  and  served  ao  one  or  more,  judgment  1b  bind- 
ing on  those  aervo(3,  are  valid,  p.  168. 

Cited  wltli  approval  In  Hanley  t.  Donogbue,  116  TJ.  S.  S,  29  L. 
530.  «  S.  Ct.  24:5,  niid  Renaud  v.  Abbott,  118  U.  S.  287.  29  L.  332,  0 
S.  Ct.  lifts,  both  enforcing  judgment  against  party  served.  In  an- 
other State;  LarlBon  V.  Hager,  44  Fed.  60,  holding  judgment  In 
favor  of  thooe  sened  no  bar  to  action  against  othura;  Davis  v. 
MegTOz,  B5  N.  J.  I^  433,  26  AtL  1011,  expunging  unautborleed  ap- 
pearance of  iian-tvsldent  partner;  Nathanson  v.  Spits,  IS  H.  I.  72, 
31  All.  GUI,  hiildiui:  judgment  valid  onder  similar  statute.  Se<'  note 
in  13  Am.  Dec.  727. 

Judgment  of  one  State  against  clttsen  of  anotber  la  rold  within 
foreign  St.itf!  if  defeudant  was  not  served  with  process,  and  did 
not  voluntjirlly  make  defense,  p.  160. 

Cited  with  appnuiiJ  In  Grover,  etc.,  Macb.  Co.  v.  Kadcllffe,  137 
U.  S.  2D5,  34  L.  fiT2,  11  8,  Ct  W,  refusing  to  enforce  Judgment 
confesBed  i>y  notarj-  under  warrant  of  attorney;  Goldey  v.  Horning 
News,  136  U.  8.  r,2l,  39  U  518.  15  S.  Ct.  560,  boldlng  service  on 
president  of  foreign  corporation,  temporarily  wttbln  the  State,  tn- 
Bufficlent:  Brooks  v.  Dun,  51  Fed.  147,  boldlng  service  of  process 
on  agent  Insufflcletit;  Hatch  v.  Ferguson,  57  Fed.  871,  holding 
minora  not  bound  by  appearance  entered  by  nnaathcnlEed  guardian; 
Caldwpll  V.  Amioui-,  1  PennewUl  (Del.),  551,  43  AtL  519,  holding 
statute  providing  for  service  of  non-reeldeat  by  leaving  copy  with 
agent  void.    See  note  In  44  Am.  Dec.  573. 

Partner  residing  In  one  State  cannot  be  rendered  personally 
liable  In  a  suit  brought  In  another  State  against  him  and  bis  co- 
partners, althouKh  latter  were  duly  served  with  process,  p.  160. 

Oited  with  spproTsl  In  United  States  v.  Am.  Bell.  TeL  Co.,  29 
Fed.  32,  and  Bonier  v.  Huston,  30  Gratt.  279,  32  Am.  Bep.  681, 
both  applying  rule;  Davis  t.  Megroz,  65  N.  J.  L.  432,  28  Atl.  1011, 
i-xpuDging  unauthorized  appearance  of  non-resident  partners.  Bee 
note  In  44  Am.  Dec.  570. 

Partnerabip.—  After  dlsstrfntloti,  co-partnera  cannot,  without  ao- 
thorlty  of  another  partner,  Involve  him  In  aults  against'  Ann  by 
Toliintarily  entering  an  appearance  for  him,  p.  169, 

Cited  with  approval  In  Dowiw  v.  Allen,  28  Blatchf.  60,  22  Fed. 
SOS.    Atchison    Sav.   Bank  V.   Templar,   26  Fed.   681,  Newton  ▼. 
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Heaton,  42  Iowa,  596,  and  Bowler  y.  Huston,  30  Gratt  279,  32  Am. 
Rep.  681,  all  holding  Judgment  void  against  party  not  personally 
served;  Davis  v.  Mergroz.  55  N.  J.  L.  432,  26  AtL  1011,  expunging 
appearance  so  entered.  See  note  in  6  Am.  Dec  574,  and  13  Am. 
Dec.  726,  727. 

Partnership.— One  partner  cannot  confess  Judgment  or  submit 
to  arbitration  so  as  to  bind  his  co-partners,  p.  170. 

Limited  in  McAlpin  Co.  v.  Finaterwald,  57  Ohio  St  545,  49  N.  B. 
788,  holding  firm  creditor  cannot  impeach  Judgment  confessed  by 
one  pai'tner. 

Partnership. —  After  dissolution,  one  partner  cannot  bind  his  co- 
partners by  new  contracts  or  securities,  or  impose  upon  them  a 
fresh  liability,  p.  170. 

Cited  with  approval  in  Abbott  v.  North  Andover,  145  Mass.  486, 
14  N.  E.  758,  holding  town  treasurer  cannot  give  new  note  of  the 
town  in  renewal  of  old  note.    See  note  In  77  Am.  Dec.  115. 

Distinguished  in  Durant  v.  Pierson,  124  N.  Y.  449,  21  Am.  St  Rep. 
68i^  26  N.  E.  1096,  12  L.  R.  A.  148,  holding  note  given  by  surviving 
pB^taer,  for  money  used  in  winding  up  business,  valid. 

91  U.  S.  171-199,  23  L.  275,  SEWALL  v.  JONES. 

Patents.-^  Although  plaintiff  did  not  know  that  his  discovery  had 
been  made  before,  he  cannot  recover  for  infringement  if  it  has 
been  In  use  or  described  in  public  prints,  in  any  part  of  the  world, 
p.  180. 

Approved  in  Ansonia  Brass,  etc.,  Co.  v.  Blec.  Supply  Co.,  144 
U.  S.  18,  36  L.  329,  12  S.  Ct  604,  applying  rule  to  patent  for  electric 
conductor. 

Patents. —  To  constitute  infringement,  thing  used  by  defendant 
must  substantially  embody  patentee's  operation  and  attain  same 
kind  of  result,  p.  183. 

Cited  with  approval  in  Western  Blec  Co.  v.  La  Rue,  139  U.  S. 
606,  35  L.  297,  11  S.  Ct  672,  enjoining  infringement  of  telegraph 
keys;  Reece  Button-Hole,  etc.,  Co.  v.  Globe  Button-Hole  Ma.  Co., 
61  Fed.  964,  21  U.  S.  App.  244,  collecting  authorities,  and  enjoining 
infringement  of  button-hole  machine. 

Patents. —  To  constitute  infringement  it  Is  not  necessary  that 
defendant  should  employ  plaintiff's  invention  to  as  good  advantage 
as  he  employed  it  or  that  result  should  be  the  same  in  degree,  but 
it  must  be  the  same  in  kind,  p.  183. 

Patents. —  Recommendation  of  a  method  is  not  of  substance  of 
a  patent,  p.  185. 

Approved  in  Caverly  y.  Deere,  52  Fed.  762,  holding  patent  for 
handle  cutters,  void. 
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Fatenta.— Om[s!:ii)n  from  BpeciScation  of  eometlilDK  ^rblcb  con- 
'tl)utts  onl;  to  (tt.'^'ree  of  benpllt.  Is  not  fatal,  while  omUBlon  of 
imetbing  necpssarj-  to  enjoyment  of  Invention,  la  fatal,  p.  185. 

Apiiroved  In  Cimily  v.  Deere,  52  Fed.  762,  holdlns  patent  for 
untile  cutters,  void. 

Patents.—  l-:x('cst  of  description  does  not  Injure  a  patent,  nnlesa 
le  adclilion  be  framliJent,  p.  186. 

Patenta.— Two  imtents.  Intended  to  eBfect  same  purposes,  one 
ir  au  arlJcle,  other  for  process  of  Its  production,  may  be  consld- 
:td  together,  p.  190. 

Approved  In  ^tllle^  r.  Bagle  Mfg.  Co..  161  U.  8.  199,  38  L.  128, 
i  S.  Ct.  315,  holding  no  Infringement  of  patent  cultivators. 

Patent,  for  process  of  preBervlng  Indian  com  In  cans,  held  void, 
ecause  antiilpateil  bj  prior  patent  for  similarly  preserving  other 
iibstani-es.  p.  187. 

Cited  and  followed  In  Jones  v.  McMnrray.  2  Hughes,  829,  P.  O. 
.479,  holding  reisKiie  of  the  same  patent,  void;  Walker  v.  Rawson, 
0  Fed.  Cas.  45.  holding  patent  for  Improved  mode  of  cutting  shoe 
ales,  void:  Jonea  v.  Bumham,  87  Me.  97,  24  Am.  Bep.  11,  enforc- 
ig  payment  of  roynltf,  accruing  before  patent,  was  adjudged  la- 
alld. 


1  U.  S.  200-206.  23  L.  299,  THE  FREE  STATE. 

Colllsioii.— Sailing  vessel,  nnneceraarlly  changing  her  course,  In 
asKlug  steamer,  and  struck  by  another  steamer,  Is  In  fault,  p.  203. 

Collision. —  Sailing  vessel  must  bold  Its  course  and  rely  on  steam- 
hip  to  avoid  collision,  and  latter  may  be  managed  on  auppoeltlon 
tiat  former  will  no  act,  p.  204. 

Cited  with  approval  In  The  Servla,  140  U.  S.  153,  37  L.  685.  13 
!.  Cl  820,  holding  steamer  not  liable  for  collision  with  one  backing 
.III  from  her  slip:  The  Britannia,  153  U,  8.  144,  38  L.  GG5.  14  S.  Ct 
XHl.  atGrmluK  S.  C.  34  Fed,  551,  552.  holding  steamer  liable  for 
■ollialon  with  anotlmr;  The  Golden  Grove,  13  Fed.  688,  691,  collecting 
ill tborl ties,  and  holding  steamer  liable  for  collision  with  sailer;  The 
.■((.■Bcue,  24  Fed.  4(5,  enforcing  liability  for  colUsion  In  river  chan- 
lel:  The  Plymoutli,  2G  Fed.  880,  The  AlUanca,  39  Fed.  479,  and  The 
iluoe,  74  Fed.  271.  all  holding  steamer  not  liable   where  sailer 

bunged  Its  course:  Philadelphia,  etc.,  R.  F.  t.  Adams,  89  Pa.  St 
m.  33  Am.  Rep.  724,  holding  steamer  not  bound  to  change  her 
-oarse  for  a  rowboat.  See  note  in  4&  Am.  Dt ;.  KS,  and  75  Am.  Dec. 
HKi. 

lilstlngnlshed  In  The  Santee,  48  Fed.  127.  holding  steamer  liable 
or  running  too  close,  although  saUet  changed  coarse  under  ex- 
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OoUiflion. —  Steamer,  approaching  another  yessel,  where  collision 
might  occnr  by  departore  of  latter  from  mles  of  naylgation.  Is  not 
bound  to  slacken  speed,  or  stop  and  reverse,  p.  205. 

Approved  in  The  State  of  Texas,  20  Fed.  256,  and  The  New  York, 
53  Fed.  557,  apportioning  damages  for  collision;  The  Wm.  J.  Lipsett, 
92  Fed.  524,  63  U.  8.  App.  297,  holding  vessel  not  liable  for  collision 
with  another,  negligently  managed;  Philadelphia,  etc.,  B.  B.  v. 
Adams,  89  Pa.  St  35,  33  Am.'  Rep.  724,  holding  steamer  not  bound 
to  change  her  course  for  rowboat    See  note  in  75  Am.  Dec  609. 

Collision. —  Steamers  meeting  end  on,  where  there  is  plenty  of 
sea-room,  need  not  slacken  or  stop  and  reverse,  but  must  pass  on 
port  side,  p.  205. 

Cited  with  approval  in  The  Manitoba,  2  Flipp.  253,  F.  C.  9,029. 
apportioning  damages  for  collision;  The  Britannia,  34  Fed.  551,  552, 
holding  steamer  liable  for  collision  with  another. 

Collision. —  Steamer  Is  not  required  to  take  precautions  when 
there  is  no  apparent  danger  of  collision,  p.  205. 

Cited  with  approval  In  The  Servia,  149  U.  S.  154,  37  lu  685,  13 
S.  Ct.  821,  holding  steamer  not  liable  for  collision  with  one  backing 
out  from  her  slip;  The  Galileo,  24  Fed.  391,  holding  tug  not  liable, 
where  steamer  backed  into  her  tow;  The  Britannia,  34  Fed.  653. 
holding  steamer  at  fault  for  stopping,  when  there  was  no  danger; 
Philadelphia,  etc.,  B.  B.  v.  Adams,  89  Pa.  St  35,  33  Aul  Bep.  724^ 
holding  steamer  not  bound  to  change  her  course  for  rowboat 

91  U.  S.  206-208,  23  L.  302,  MITCHELL  v.  BOABD  OF  COMMBS.. 
ETC. 

Taxation. —  United  States  notes  are  exempt  from  taxation,  by  or 
under  State  or  municipal  authority,  p.  208. 

Approved  in  Ogden  v.  Walker,  59  Ind.  464,  holding  law  requir- 
ing listing  of  greenbacks,  void. 

Equity. —  Where  party  converted  his  bank  deposit  into  United 
States  notes,  to  evade  payment  of  State  tax,  equity  will  not  lend  its 
aid  to  restrain  collection  of  tax,  p.  208. 

Cited  with  approval  in  Shotwell  v.  Moore,  129  U.  S.  596,  597,  32  L. 
829,  9  S.  Ct.  363,  364  (S.  C,  45  Ohio  St  647,  16  N.  B.  475,  affirmed), 
Ogden  V.  Walker,  59  Ind.  464,  Crowder  v.  Biggs,  153  Ind.  100,  53  N. 
B.  1020,  Holly,  etc.,  Sav.  &  Ins.  Co.  v.  Board  of  Supervisors,  etc,  52 
Miss.  287,  24  Am.  Bep.  671,  and  Jones  v.  Board  of  Commrs.,  etc, 
10  Neb.  159,  4  N.  W.  949,  all  applying  rule;  Durham  v.  State,  6 
Ind.  App.  28,  32  N.  B.  105,  enforcing  statutory  penalty  for  such 
conversion;  Albany  Nat  Bank  v.  Maher,  19  Blatchf.  182,  6  Fed.  424» 
arguendo. 
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)l  V.  S.  20S-224,  23  L.  302.  THE  SUNNTSIDB. 

Collision. —  PretiLuUonB,  to  avoid  coUlBlon,  muat  be  aeaaonable,  to 
■je  available  as  defease,  p.  20B. 

Collidon.—  StcaiuerB,  approaching  satl  Tessela,  where  there  li 
risk  of  collliilon.  miisc  keep  out  of  way.  going  either  to  right  at 
Irft,  but  latter  mii<^t  keep  ber  course,  p.  210. 

Approved  in  The  Colorado,  fll  U.  S.  607,  23  L.  381,  holdlag  ateamer 
liable  for  colilaloa. 

ColliBion. —  Rules  of  navlgatloa  have  exceptioDs,  and  a  party 
I'nnuot  excuse  a  ]<laln  error  by  Invoking  a  general  rule,  wben  case 
falls  wltbln  an  a(lii:itted  exception,  p.  210. 

Cited  In  Tbe  Luckenbach,  67  Fed.  623,  boldlng  steamer  not  liable 
For  coIUnlon  with  tug  coming  around  bend,  under  speed. 

Collision.^  If  twn  sailing  ships  are  meeting  nearly  end  on,  tbey 
tuust  pass  on  jwrt  side,  p.  210. 

Collision.—  WliiTe  one  of  two  vessels  Is  required  to  beep  out  o( 
way,  other  Is  required  to  keep  her  course,  p.  210. 

CUed  In  dlxnentlug  opinion  In  Tbe  Britannia.  153  U.  S.  ISl.  3S 
L.  G08.  1-4  S.  Ct.  8(12,  majority  refusing  recovery  to  steamer  stopping 
and  remaining  motionless. 

Collision.^  Enurs.  committed  by  one  of  two  approaching  ves- 
sela.  do  not  excuse  i.tlier  from  adopting  every  proper  precaution  re- 
quired by  circunistiiDces  to  prevent  collision,  p.  213. 

Cited  with  approval  In  Tbe  Sorvla.  140  U.  S.  15r.,  37  L.  686.  13  S. 
Ct.  S21,  refusing  recover;  to  steamer  backing  out  of  slip  and  col- 
liding with  one  coming  down  stream;  The  Columbia,  23  Blatchf. 
271,  25  Fed.  848.  dividing  damages  Tor  colllalon  between  ferry-boat 
and  tag;  The  Nessmnre,  *1  Fed.  443,  holding  steamer  liable  for 
collision  with  sailer;  The  Oregon.  14  Sawy.  450,  45  Fed.  68,  dlvld- 
Ing  damages  for  collision  between  steamer  and  sailer;  The  Howard 
B.  I'eck,  4S  Fed.  33*;.  holding  vessel  liable  for  collision  with  one  at 
anchor;  The  Bowd.u.  78  Fed.  651,  42  D.  S.  App.  374.  dividing  dam- 
ages where  slgnal.H  were  unanswered;  New  York  Harbor  Tow-Boat 
Co.  V.  New  York,  etc.,  E.  R.,  148  N.  T.  580,  42  N.  S.  lOSS,  refusing 
recovery  to  steamer  not  complying  with  rules. 

Collision. —  In  obe.ving  rules  of  navigation,  due  regard  must  be 
had  to  special  cirr\i  mats  aces,  rendering  a  departure  from  tbem 
necessary  to  avoid  immeillate  danger,  p.  213, 

Cited  with  approval  in  Belden  v.  Chase.  150  U.  8.  698.  87  K  1227, 
14  S.  CL  2T1,  boldiug  vessel  must  show  necessity  for  departure  be- 
fore It  can  recover:  The  Non  Parellle,  33  Fed.  626,  dividing  dam- 
nRcs  for  collision  lii'tween  sailers;  The  Britannia,  34  Fed.  &51,  hold- 
Ins  sieamer  at  fault  for  stopping  without  apparent  necessity;  Tbe 
Cliy  of  Chester,  78  Fed.  180,  42  D.  8.  App.  366.  dividing  damagea 
where  signals  were  unheeded,  but  steamer  continued  under  way. 
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Collision. —  Damages  should  be  divided  between  vessels  mutually 
in  fanlt,  p.  215. 

Cited  with  approval  in  The  Atlas,  93  U.  S.  319,  23  L.  868,  allow- 
ing recovery  for  loss  of  Innocent  third  vessel  against  one  of  the 
negligent  vessels;  The  Max  Morris,  137  U.  S.  9,  34  L.  587,  11  S.  Ct 
31,  allowing  recovery  for  injury  to  workman  on  vessel,  where  there 
was  negligence  on  both  sides;  The  Nereus,  23  Fed.  458,  applying 
rule,  where  whistle  signals  were  simultaneous  and  confused;  The 
Columbia,  23  Blatchf.  271,  25  Fed.  846,  applying  rule,  for  coIllsioD 
between  ferry-boat  and  tug. 

Collision,  occurring  exclusively  from  natural  causes,  without  any 
fault  on  either  side,  loss  must  rest  where  it  falls,  pp.  215,  216. 

Collision. —  Where  one  vessel  alone  is  at  fault,  it  must  bear  loss, 
p.  21G. 

Approved  in  The  Golden  Grove,  13  Fed.  699,  holding  steamer  liable 
for  collision  with  sailer. 

Collision. —  Vigilance,  as  well  as  experience,  is  required  of  a  look- 
out, and  if  he  is  inattentive  to  his  duty,  it  is  no  excuse  to  say  that 
he  was  competent  to  perform  the  required  service,  p.  219. 

Cited  in  The  New  Yorlc,  175  U.  S.  304,  failure  to  see  conspicuous 
object  is  conclusive  of  defective  lookout. 

Collision. —  Rules  of  navigation  are  ordained,  not  to  promote  col- 
lisions, but  to  save  life  and  property,  by  preventing  such  disasters, 
pp.  218,  222. 

Cited  with  approval  in  The  John  L.  Hasbrouck,  93  U.  S.  406.  23  L. 
962,  refusing  recovery  to  sailing  vessel  changing  course  and 
colliding  with  steamer;  The  Luckenbach,  67  Fed.  623,  holding 
steamer  not  liable  for  collision  with  tug,  rounding  bend,  under 
speed;  The  City  of  Chester,  78  Fed.  189,  42  U.  S.  App.  366,  dividing 
damages  where  signals  were  unheeded,  but  steamer  continued  un- 
der way;  The  New  York,  175  U.  S.  205,  holding  vessel  in  fault  for 
inattention  to  signals  of  other  vessel,  although  latter  was  violating 
navigation  rules. 

Collision. —  No  vessel  is  justified,  by  pertinacious  adherence  to  a 
rule,  for  getting  into  collision  with  a  ship  which  she  might  have 
avoided,  p.  223. 

Cited  with  approval  in  The  Aurania,  etc.,  29  Fed.  124,  dividing 
damages  for  collision  between  steamers;  The  General,  82  Fed.  832, 
refusing  recovery  to  sailer  failing  to  watch  approaching  steamer; 
The  Patria,  92  Fed.  415,  dividing  damages  where  sailer  neglected 
to  take  precautions;  dissenting  opinion  in  The  Britannia,  153  U.  S. 
151,  38  L.  668,  14  S.  Ct  802,  majority  refusing  recovery  to  steamer 
stopping  and  remaining  motionless* 


055  Notes  on  U.  S.  Reports.  91 U.  8. 225-23S 

Collision. ^ —  Rule  rcQulrlns  steamers  to  keep  out  of  vay  of  sail- 
ing sblpe.  Bud  inttcr  to  keep  their  course,  applies  to  vessels  In  mo- 
tion, and  not  to  vessel  at  anchor,  or  fastened  at  wharf,  or  going 
about  In  stays,  p.  2L'4. 

Approveil  in  The  Xessmore,  41  Fed.  444,  holding  steamer  liable 
for  collision  witli  sailer. 

CoUiBlon. —  Due  care  shonld  be  nsed  by  steamtngs,  lying  with 
lashpd  helms,  n-aitlng  for  employment,  but  approaching  vessel^i 
cannot  run  tiiem  dtiwn  with  Impunity,  p.  224. 

Approved  in  The  James  T.  Easton.  27  Fed.  460,  holding  tug  liable 
for  colllijlun  with  nnvther.  lying  taelpless  between  boats. 

CoUUIon.— Wliiie  Rteamtug  was  lying  motionless,  without  com- 
petent lookout,  ami  was  run  down  by  bark,  long  after  obserrance. 
damages  must  be  divided,  p.  224. 

91  U.  S.  225-238,  23  h.  308,  POLLARD  v.  LYON. 

Libel  and  Blander.—  Oral  slander  consists  In  words  falsely  spoken 
which  Impute  il)  I'rimlnal  offense,  for  which  indictment  lies,  (21 
inreetlon  with  contagious  disease  excluding  him  from  society,  (3) 
unfitness  to  perform  the  duties  of  a  business  or  want  of  Integrity 
In  discharge  thereof,  (4)  which  prejudice  blm  In  his  professloa  or 
trade.  (51  which,  not  lu  themselves  actionable,  occasion  special  dam- 
age, p.  226. 

Cited  with  approval  in  Mains  t.  Whiting,  87  Mich.  180,  49  N,  W. 
'182.  charging  atfurni'y  with  complication  In  embezzlement  is  ac- 
tionable without  sppilal  damage;  Chaplin  t.  I-ee,  18  Neb.  441,  2r> 
S.  VT.  609,  charge  of  embezzlement  Is  slanderous  per  se:  Kansas 
i:;lty.  etc..  R.  T.  Dclaney,  102  Tenn.  205,  52  S.  W.  153,  45  L.  R.  A. 
102,  "  he  left  our  service  during  strike  "  not  libellous  per  se;  Wor- 
nack  T.  Circle,  2!!  Gratt.  198,  "that  A.  attempted  to  bribe  B.  to 
lurn  wheat,"  Is  Bliinderous  per  se.     See  note  In  12  Am.  Dec.  40. 

Distinguished  la  Moore  v.  Rolln,  89  Va.  111.  15  S.  E.  521.  16  L. 
1.  A.  fl27,  disallowing  recovery  for  wrongful  filing  of  sub-contractor's 
len  without  specini  damage. 

Libel  and  slander.— Where  words  are  Intrinsically  actionable, 
lomage  Is  presumed,  and  It  Is  not  necessary  to  ayer  that  words 
illRged  amount  to  charging  described  offense,  p.  227. 

Libel  and  slander.— Words  Imputing  Immoral  conduct  not  criml- 
inl  are  not  actiou,ihl«  per  se;  hence  accusation  of  fornication  but 
lot  adultery.  Is  not  actionable  per  se,  pp.  227.  228,  231,  236. 

Approved  in  Lediie  t.  Wallen,  17  Mont.  153,  42  Pac.  289.  similar 
o  cited  case:  Ex  parte  Mason,  29  Or.  21,  54  Am.  St  Rep.  773,  43 
^ac.  G52.  arguendo.    See  note  In  12  Am.  Dec.  45. 
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Distinguished  in  Gates  v.  New  York  Recorder,  155  N.  T.  234,  49 
N.  E.  771,  charging  woman  with  being  concert-hall  singer  at  Coney 
Island  Is  libellous  per  se. 

Libel  and  slander.— There  is  a  marlsed  distinction  between 
slander  and  libel,  and  many  things  actionable  when  written  are  not 
so  if  spolien,  without  special  damage,  pp.  228,  235. 

Libel  and  slander.—  An  innuendo  cannot  introduce  a  meaning  to 
words  broader  than  they  naturally  bear  unless  connected  witb 
proper  Introductory  averments,  pp.  233,  234. 

Cited  with  approval  in  Grand  v.  Dreyfus,  122  Cal.  61,  54  Pac.  300, 
charging  with  "  selling "  hogs  meaning  to  ''  steal "  not  actionable 
without  inducement;  Legg  v.  Dunleavy,  80  Mo.  564,  50  Am.  Rep. 
516,  charging  public  architect  with  giving  worii:  for  commission,  ex- 
trinsic facts  malting  libellous  must  be  shown;  Baldwin  y.  Walser,  41 
Mo.  App.  252,  applied  where  one  not  partner  gives  notice  he  has 
withdrawn.    See  note  in  8  Am.  Dec.  650. 

Libel  and  slander.— Words  are  only  actionable  as  slander  when 
containing  plain  imputation  not  merely  of  some  indictable  offense, 
but  one  of  an  infamous  character,  or  subject  to  Infamous  punish- 
ment, p.  234. 

Cited  with  approval  in  Qulgley  v.  McKee,  12  Or.  24,  53  Am.  Rep. 
321,  5  Pac.  348,  calling  party  a  thief  is  slanderous  per  se.  See  note 
In  12  Am.  Dec.  41. 

Libel  and  slander.— Words  falsely  spoken,  imputing  criminal  of- 
fense involving  moral  turpitude  and  injuring  social  standing,  are 
actionable  per  se,  though  it  is  not  technically  infamous,  p.  234. 

Approved  in  Page  v.  Merwin,  54  Conn.  434,  8  Atl.  675,  charging 
man  with  fornication  Is  libellous  per  se. 

Libel  and  slander.- Where  words  are  not  slander  per  se  special 
damage  must  be  alleged,  and  plaintiff  must  show  in  what  way  it 
results,  and  that  it  is  proximate,  p.  237. 

Cited  with  approval  in  Walker  v.  Tribune  Co.,  29  Fed.  829,  that  by 
calling  man  a  **  crank  "  **  he  lost  great  earnings  "  is  too  Indefinite; 
Bush  T.  McMann,  12  Colo.  App.  507,  55  Pac.  957,  applied  to  letter'  to 
mortgagee  causing  him  to  foreclose;  Wilson  v.  Dubois,  35  Minn.  473. 
59  Am.  Rep.  337,  29  N.  W.  69,  collecting  cases,  in  slander  of  title  loss 
of  sale  to  particular  person  must  be  shown;  Ledlie  v.  Wallen,  17 
Mont  155,  42  Pac.  290,  allegation  of  attempt  "  to  destroy  her  business 
as  school  teacher  '*  is  insufficient;  Kansas  City,  etc.,  R.  v.  Delaney, 
102  Tenn.  296,  52  S.  W.  153,  45  L.  R.  A.  602,  that  "  he  was  gr^Uy 
Injured,  unable  to  obtain  employment"  is  insufficient;  arguendo. 
May  V.  Wood,  172  Mass.  13,  51  N.  B.  192. 

Libel  and  slander.—  Special  damage  in  action  for  slander  means 
pecuniary  loss,  including  substantial  hospitality  of  friends,  p.  237. 

Cited  obiter  in  Walker  v.  Tribune  Co.,  29  Fed.  829. 


>7  Nuies  oa  U.  8.  Beporta.  81 U.  S.  238-246 

Libel  and  slander. —  Special  damage  In  action  for  Blander  la  no! 
ifficientlf  alli'i;od  by  i^tatlog  tbat  plalntlO  "  has  been  damaged  and 
Ljured  In  ber  name  aitd  fame,"  p.  238i. 

I  V.  S.  238-240.  2.T  L.  314,  MUTUAL,  ETC.,  INS.  CO.  t.  TISDALH. 

Judgments  In  ri?m  are  concInslTe  of  point  adjudicated,  noless  Im- 
pached  for  fraud,  p.  243. 

Judgment  of  Prolinic  Court  ta  not  that  deceased  la  dead,  bnt  tbat 
iccutor  is  entitled  1o  l.-tters,  p.  243. 

Cited  wlUi  approvui  in  Scott  t.  McNealv  154  U.  8.  40,  47,  38  L. 
»,  802,  14  S.  Ct,  1110.  1113,  court  cannot  administer  estate  of  llTlng 
erson.  Cited,  arginudo.  In  Beam  v.  Copeland,  54  Arte.  78,  14  S.  W. 
XH,  and  Day  v.  Floyd,  130  Mass.  480. 

Executors  and  adminiatratoro, —  Letters  of  an  executor  or  admln- 
:trator  are  only  concliisiTe  evidence  of  their  right  to  act  and  of  the 
rohate  of  the  will,  p.  243. 

Cited  Tcltb  approval  In  Dennis  r.  Burt,  122  Cal.  42.  6S  Am.  8t 
:ep.  20.  54  Pac.  37£i,  leiiers  wlthont  seal  cannot  be  co11aterall7  at- 
u-ked:  Chicngo.  eti-,,  Ky.  v.  Gonldln,  64  Iowa,  848,  20  N.  W.  4«7. 
lympnt  to  (le  fnr-lo  ndrnlDlstrator  discharges  debtor;  Day  r.  Floyd, 
30  Mass.  430,  nre  oondudve  that  In  action  against  estate  he  is 
ounti  to  pay;  Morelnnti  v.  Lawrence,  23  Minn.  86,  Pick  v.  Strong, 
S  Minn.  305,  3  N  ^V.  693,  and  Mlssonrl,  etc.,  B.  v.  Bradley,  Dl 
eb.  fiOG,  71  N.  W.  2si;  (dissenting  opinion,  p.  610,  71  N.  W.  287), 
>urt  having  iurlsdii  tion,  letters  cannot  be  crtlaterally  attached. 

Judgment  on  precise  point  is  not  admissible  In  another  snlt,  civil 
f  crliiiitial.  apnlnst  one  not  privy  to  record,  p.  244. 

Cited  with  approviil  in  Hnmea  v.  Scruggs,  94  U.  S.  26.  24  L.  52, 
ecree  of  connritintJuti  of  conveyance  to  wife  not  binding  on  as- 
gnee  In  bankniptoy;  lliiEel  v.  State,  66  Md.  647,  5  Atl,  253,  one  not 
irty  or  privy  Is  not  alTected  by  Judgment;  McCamant  r.  Roberts, 
i  Tex.  263,  1  S.  W.  2G1,  Judgment  against  hein  not  admissible  to 

Evidence.—  Ccrtifiente  of  naturalisation  Is  conclnslve  as  to  citizen- 
lip,  but  Ib  not  evidence  of  age,  residence  or  character,  p,  245. 

Cited  to  piiint  that  ctrtlflcate  Is  conclnslve  as  any  other  Judg^ 
Lcnt,  Pintst'h  V.  Bergin,  84  Fed.  141. 

Inatixance,— In  suit  hy  widow  for  Insurance  payable  to  her,  let- 
!rs  testamentary.  Issued  to  her,  are  not  admlBBlble  to  show  death  ot 
iisband,  p.  246, 

Cited  with  approval  In  Hegler  v.  Fanlkner,  1S3  U.  8. 118,  38  L.  656, 
t  S.  Ct.  TN2,  ngf  of  Indian  In  allotment  report  not  admissible  to 
low  age  In  another  action;  Emmert  v.  Btouffer,  64  Md.  552,  8 
Vol.  VIII— 42 


81 U.  S.  246-251  Notee  on  V.  S.  Reports.  6S» 

Atl.  2d4,  letters  of  admlnistratloii  do  not  prove  intestacy  where  wID 
Is  offered  tor  probate;  Brlgham  v.  Fayerweather,  140  Mass.  415,  5 
N.  B.  268,  decree  admitting  will  not  admissible  on  mental  capacity 
to  make  deed;  Morin  v.  St.  Paul,  etc.,  Ry.,  33  Minn.  178,  22  N.  W.  252, 
judgment  of  heirship  in  foreign  State,  not  evidence  of  death;  McCk)in- 
ant  V.  Roberts,  66  Tex.  264,  1  S.  W.  262,  judgment  against  heirs  is 
not  evidence  of  death  against  one  claiming  from  ancestor;  dissent- 
ing opinion  in  Brown  v.  Smart,  69  Md.  336,  17  Atl.  1102,  majority 
holding  assignment  void  on  adjudication  of  insolvency.  Cited,  argu- 
endo, in  Day  v.  Floyd,  130  Mass.  489.    See  19  Am.  Rep.  148,  note. 

Distinguished  in  Herndon  v.  Vick,  18  Tex.  Civ.  App.  586,  45  S.  W. 
854,  appointment  of  guardian  for  lunatic  is  evidence  of  his  lunacy- 
Miscellaneous.—  Cited  in  Dorrance  v.  Raynsford,  67  Conn.  6,  52 
Am.  St.  Rep.  267,  34  Atl.  707,  and  Continental  Ins.  Co.  v.  Wilson. 
45  Kan.  253,  23  Am.  St  Rep.  722,  without  application. 

91  U.  S.  246^249,  23  L.  318,  BUTTBRFIELD  v.  USHER. 

Appeal  and  error.—  Decree  confirming  judicial  sale  is  final,  p.  248. 

Followed  in  Sage  v.  Railroad  Co.,  96  U.  S.  714,  24  L.  643,  and 
Chase  v.  Driver,  92  Fed.  784;  Hovey  v.  McDonald,  109  U.  S.  155,  2T 
Lw  890,  3  S.  Ct.  139,  decree  confirming  auditors'  report  is  final. 

Appeal  and  error.— Order  vacating  judicial  sale  of  lands  whicb 
had  been  confirmed,  and  directing  resale,  is  not  a  final  appealable 
decree,  p.  246. 

91  U.  S.  24^251,  23  L.  319,  MULLER  v.  EHLERS. 

Exceptions,  Bill  of. —  Bill  signed  after  term  of  judgment,  without 
express  order  during  term,  or  consent  of  parties,  in  absence  of  extra- 
ordinary circumstances  is  not  considered  on  error,  p.  251. 

Cited  with  approval  and  applied  in  Jones  v.  Grover,  etc..  Machine 
Co.,  131  U.  S.  cl  (appendix),  24  L.  925,  United  States  v.  Jones,  149  T. 
S.  263,  37  L.  726,  13  S.  Ct.  840.  Morse  v.  Anderson,  150  U.  S.  15a  37 
L.  1037,  14  S.  Ct  44,  Richmond,  etc.,  R.  R.  v.  M'Gee,  50  Fed.  907,. 
2  U.  S.  App.  86,  United  States  v.  Kelly,  89  Fed.  950,  61  U.  S.  App.  260. 
Irvine  v.  Angus,  93  Fed.  629,  and  Michigan,  etc.,  Bank  v.  Eldred.  14.3 
U.  S.  298,  86  L.  163,  12  S.  Ct  452,  court  cannot  allow  or  alter  bill 
after  term;  Hume  v.  Bowie,  148  U.  S.  253,  37  U  440,  13  &  Ct  584. 
exception,  seasonably  taken,  may  be  signed  within  time,  dependlns; 
on  rules  and  discretion  of  judge;  Ward  v.  Cochran,  150  U.  S.  602,  003. 
37  L.  1196,  14  S.  Ct  231,  and  Yellow,  etc..  Lumber  Co.  v.  Chapman. 
74  Fed.  451,  42  U.  S.  App.  21,  time  extended  by  express  order;  Basic 
Mfg.  Co.  V.  Draper,  14  Blatchf .  336,  F.  C.  4,234,  discnssfaig  wheo 
judgment  is  vacated  to  aUow  exceptions  to  appear  seasonably  filed: 
Herbert  v.  Butler,  14  Blatchf.  358,  359,  F.  C.  6,397,  disallowing  8l8:n- 
ing  after  two  and  one-half  years;  Whalen  v.  Sheridan,  18  Blatchf. 
309,  5  Fed.  437,  disallowing  filing  after  term  for  sickneM  and  pov- 
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i-rty;  Whalen  t.  SliPri.lnn.  18  Biatchf.  324,  325.  10  Fed.  661.  662.  dla- 
allowlng  for  poveit\-:  Linden  v.  I^wIb,  1  Fed.  380,  no  power  to  re- 
oppn  final  jiidgmnit  :iftpr  term;  United  States  v.  Train,  12  Fed.  854, 
writ  of  error  Dot  ilisnilssed  where  parttes  SBree  to  Wll  (lied  aa  of 
last  day  of  term;  S«,'i  t  v.  Perkins,  24  Fed.  779,  780,  Marine,  etc.,  Co. 
r.  Herrenboff  MEq.  Cn  .  32  Fed.  824,  and  Scalfe  t.  Western,  etc..  Land 
Co.,  87  Fed.  310,  r,!)  V.  8.  App.  32  (revtewing  rules  aa  to  bLlla),  aO 
holding  bin  must  be  settled  before  end  of  term  of  trial;  Libby  v. 
Crossley,  40  Fed.  ii67:  delay  not  excused  by  attempted  compromlBO; 
Preble  v.  Bales,  40  I\il.  746,  allowing  bill  at  term  when  Judgment  la 
entered,  not  wben  rii;il  was  had;  Woods  v.  Lindvall,  48  Fed.  74,  4 
U.  8.  App.  45,  where  judgment  Is  entered  at  once  on  verdict,  bill  o( 
exceptions  allowed  al  term  where  motion  for  new  trial  Is  determined; 
Sutberlaud  v.  Rounri.  57  Fed.  471,  16  V.  S.  App.  30.  bill  not  amended 
after  term  For  D('i:lfi:<>iit  omissions  of  counsel:  Missouri,  etc..  By. 
r.  Russell.  IMI  Fed.  .■i>-.',  19  T'.  S.  App.  641,  time  cannot  be  extended 
by  order  during  T.T-.ilionr  Soutliem  Pac.  Co.  t.  Johnson,  69  Fed.  562, 
+4  U.  S.  App.  1.  iillimlQg  bill  after  expiration  of  time,  though  at 
«ame  term  as  Judprnent;  Gold  Street  v.  Newton,  2  Dak.  164,  S 
N.  W.  331,  Saint  Croix,  etc.,  Co.  v.  Pennington,  2  Dak.  473.  11  N.  W. 
499,  and  Evans  v.  Hncfts.  3  N.  Men.  518.  4  N.  Mex.  148,  13  Pac. 
208,  not  settled  wiiiiin  statutory  period  Is  stricken  ont;  Hale  T.  Rice, 
124  MaHs.  2!lf!.  ciiffe  loiitinued  nisi,  bill  may  be  allowed  at  snecoedlng 
term:  dissenting  optnlon  In  Insurance  Co.  v.  Boon.  95  TJ.  S.  142,  24 
L.  403,  majority  considering  special  finding  at  next  term.  Cited, 
arguendo,  in  Lllienllial  v.  Wallach,  36  Fed.  256,  United  States  v. 
Claasen.  40  Fed.  W.  Itond  v.  South  Carolina  Ry„  56  Fed.  188,  Cellna 
T.  Eastport.  etc.,  Biiiik,  68  Fed.  403,  37  V.  8.  App.  164,  and  Bz 
parte  Bueklrk,  72  Fed.  21,  25  U.  S.  App.  613. 

DlalJngulshed  In  Piivtea  v.  Patrick,  122  U.  8.  143,  30  L.  10&2,  7  8. 
^t.  1103,  where  bill  seasonably  submitted  and  delay  In  signing 
'aiised  by  Judge;  Chuteaugay  Iron  Co.,  Petitioner,  128  U.  8.  556, 
!2  L.  512,  9  S.  Ct.  l.'>:(,  where  rules  of  court  fix  certain  time,  Irre- 
■pectlve  of  term;  Coe  v.  Uorgan,  13  Fed.  S45,  bill  not  signed  In  time, 
'ourt  may  allow  It  lu  Its  discretion  before  Judgment  Is  entered;  New 
Fork.  etc..  R.  v.  Hyde,  56  Fed.  190,  191,  5  V.  8.  App.  443,  bill  Hied 
It  terna  of  verdict,  though  not  then  presented  to  Judge,  considered; 
ralbot  V.  Press  I'ul).  Co.,  80  Fed.  668,  order  may  be  made  aftet 
erm,  enlarging  time,  nunc  pro  tunc;  Johnson  t.  Northern  Pac.  E, 
1..  1  N.  Dak.  357,  sr,fi,  48  N.  W.  228,  bill  may  be  aUowed  after  ex- 
>1rattoc,  Of  Statutory  time. 

II  V.  S.  252-254,  23  L.  320.  WRIGHT  y,  TEBBITTS. 

Conrts. —  CommlSKion  under  treaty  stlpnlatlon  to  adjust  claims  la 
I  quasi  court,  p.  254. 

Attorney  and  client.— Contingent  contract  for  presentation  of 
Inim  iM-foro  treaty  commlaalon  la  not  Illegal  or  against  pnbUc 
wUcy,  p-  254. 


91 U.  S.  264-237  Notes  on  U.  S.  Reports. 

Cited  and  followed  in  Stanton  v.  Embrcy,  d3  XT.  S.  556,  2S  L.  065» 
claim  in  execntive  dei>artment;  Hiclsoz  t.  Elliott,  10  Sawy.  429,  22 
Fed.  22,  allowing  champertous  contract;  WasseU  v.  Armstrong,  85 
Arls.  266,  contingent  fee  for  cotton  claimed,  not  contrary  to  act  of 
Congress,  Feb.  26,  1853;  Kirtcher  y.  Love,  19  Colo.  645,  36  Pac.  153, 
Aultman  t.  Waddle,  40  Kan.  202,  19  Pac.  735,  and  Omaha,  etc.,  R.  T. 
Brady,  39  Neb.  50,  57  N.  W.  773,  agreement  not  Yoid  unless  attor- 
ney pays  costs;  Manning  y.  Sprague,  148  Mass.  22,  12  Am.  St  Bep. 
611,  18  N.  B.  674,  1  L.  R.  A.  518,  allowing  contingent  contract  be- 
fore Alabama  claims  commissioners;  County  of  Chester  y.  Barber, 
97  Pa.  St  463,  allowing  such  contract.  Cited,  arguendo^  Manning^ 
y.  Leighton,  65  Yt  93,  26  Atl.  260,  24  L.  R.  A.  690,  and  n.  See  note 
8  McCrary,  71,  15  Am.  Dec.  320,  13  Am.  St  Rep.  299,  300. 

Distinguished  in  Ball  y.  Halsell,  161  U.  S.  80,  40  L.  624,  16  S.  Ct 
556,  disallowing  contingent  contract  In  claim  tor  Indian  depreda- 
tion by  statute. 

91  U.  S.  254r-257,  23  L.  345,  HAINES  y.  CARPENTER. 

Courts. —  Federal  courts  may  not  enjoin  proceedings  In  State 
courts,  except  as  proyided  by  bankrupt  law,  p.  257. 

Cited  and  followed  in  Sargent  y.  Helton,  115  U.  S.  350,  29  L.  413, 
6  S.  Ct.  80,  bankrupt's  lands  sold  and  confirmed,  sale  of  same  land 
by  State  court  not  enjoined;  In  re  Sawyer,  124  U.  S.  220,  31  L.  400, 
8  S.  Ct  492,  removal  of  mayor  not  enjoined;  Yick  W  y.  Crowley,  11 
Sawy.  424,  425,  26  Fed.  208,  209,  police  not  enjoined  from  serving 
warrants  for  violation  of  unconstitutional  ordinance;  Hutchinson  v. 
Green,  2  McCrary,  476,  6  Fed.  838,  and  Reinach  v.  Atlantic,  etc.,  R. 
R.,  58  Fed.  45,  receiver  of  State  court  In  possession  not  enjoined; 
First  Nat  Bank  v.  Hughes,  6  Fed.  743,  proceeding  by  State  court 
against  national  bank  for  taxation  not  enjoined;  Rensselaer,  etc,  R. 
y.  Bennington,  etc.,  R.,  18  Fed.  618,  proceeding  under  unconstitu- 
tional statute  not  enjoined;  Wagner  v.  Drake,  31  Fed.  851,  injunc- 
tion of  saloon  by  State  court  not  enjoined  by  Federal  court  on  re- 
moval; Dillon  v.  Kansas,  etc.,  Ry.,  43  Fed.  Ill,  112,  pending  con- 
demnation in  State,  petitioner  not  enjoined  from  entering;  Molony 
v.  Massachusetts,  etc.,  Assn.,  53  Fed.  210,  injunction  to  State  court 
main  object  of  suit,  bill  dismissed;  Coeur  d'Alene  Ry.,  etc.  v.  Spald- 
ing, 93  Fed.  282,  rule  also  applies  to  litigants  in  State  courts;  South- 
em,  etc.,  Trust  Co.  v.  Benbow,  96  Fed.  523,  decree  in  State  in  favor 
of  creditors  after  adjudication  in  bankruptcy,  sale  enjoined;  Good* 
rich  v.  Hunton,  29  La.  Ann.  377,  Watson  v.  Bondurant,  30  La.  Ann. 
8,  Calhoun  y.  Levy,  33  La.  Ann.  1299,  and  Edward  Mfg.  Co.  v. 
Sprague,  76  Me.  58,  all  holding  suit  to  enjoin  execution  not  removable 
to  Federal  court;  Hill  Mfg.  Co,  y.  Providence,  etc..  Steamship  Co., 
125  Mass.  304,  proceedings  in  Federal  court  to  limit  owner's  liability 
does  not  bar  action  in  State  court;  Dorr  y.  Rohr,  82  Ya.  370,  3  Am. 
St  Rep.  115,  State  court  cannot  enjoin  decree  of  Federal  court;  dli- 
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seiitln?  ofiliiloii  Id  r 
100  U.  S.  GOT.  27  r.. 
In  District  Court  tf 
tions  m  State  court 
507. 

DistJugulshed  In 
Fed.  790.  Fcdernl  c 
procepdlngs  In  Stat< 
Injiinctlon  asked  mi 
Welch,  42  Fed.  553, 
violation  of  ordinnn 
U,   B.   App.   911,   eoj 


Idence,  etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.. 
1048,  3  8.  Ct.  620,  majority  boldlns  proceedlnfCB 
limit  liftbilltT  of  sblpowner  xupereede  all  ac- 
Cited,  arguendo.  In  Hone  t.  Sarsent,  129  Mass. 

MleBOnri.  etc.,  R.  t.  Scott,  4  TCooda,  368.  13 
lurt  acquiring  Jurisdiction  may  stop  sabseqnent 
■  court;  Woodfln  v.  Phoebus,  30  Fed.  202,  where 
'rely  Incidental,  bill  not  dismissed;  Tuchmaa  v. 
enjoining  county  attorney  from  proceeding  for 
re;  Texas,  etc..  By.  v.  Kutcman,  54  Fed.  551,  13 
lining  prosecution  of  multiplicity  ol  sulta  not 


91  U.  S.  257-2CT.  2a  L.  321,  McMURRAT  t.  BROWN. 

Mechanics'  liens  sl^en  for  "any  contract"  iDclnde  special  con- 
tracts, uuless  some  security  repugnant  thereto  Is  given,  p.  263, 

Mechanic's  lien.—  Mere  tinfuiailed  promise  to  give  other  security 
does  not  defeat  lirn,  If  requisite  notice  given  before  vesting  of  rights 
of  third  parlies,  p.  2titl, 

Cited  with  approval  In  Central  Trost  Co,  v.  Richmond,  etc.,  R.,  68 
Fed.  94,  31  U.  S.  A]'p.  67&,  41  L.  R.  A.  461,  allowing  lien  on  failure 
to  cowply;  Itt'.viioKfK  v.  Manhattan  Trust  Co.,  S3  Fed.  601,  promise 
to  pay  stock  Tieconiing  worthless  by  insolvency,  lien  attaches.  See 
note  in  41  Am.  St  Itep.  763. 

MechanicB'  Hens  are  not  given  generally,  where  materialman  has 
Bc«?iitod,  In  full,  different  security,  p.  266. 

Cited  nltb  approval  In  WllUson  v.  Douglas,  66  Md.  102,  6  AtL 
5.^2.  materlahuan  ngreelng  to  take  mortgage  waives  lien:  arguendo, 
in  Henry  v.  Evans,  97  Mo.  60,  10  S.  W.  873,  3  L.  R.  A.  336. 

Mechanics'  Hens  arise  by  operation  of  law.  Irrespective  of  terms 
of  contract,  p.  2m. 

Cited  with  approval  In  Central  Trust  Co.  v.  Richmond,  etc.,  R., 
68  Fed.  95.  31  U.  8.  App.  675,  41  L.  R.  A.  461,  even  on  agreement  to 
take  security  Inchoate  lien  arises,  which  attaches  on  failure  to  per- 
form; Jones  V.  Great  Southern,  etc..  Hotel  Co.,  86  Fed.  383,  65  U.  3. 
App.  110,  holding  revised  statutes  of  Ohio,  section  3184,  amended 
April  13,  1S94.  valiit;  Richmond,  etc.,  Co.  v.  Richmond,  etc..  B.  R., 
f;8  Fed.  110,  31  U.  S.  App.  704,  34  L.  R.  A.  628,  agreement  to  give  a 
Ilea  Is  lneffe::tual  against  actual  statutory  lien. 


81  U.  S.  267-270,  23  L,  324,  BLACK  v.  UNITED  STATES. 
Ckm tracts.—  Intent  of  parties  must  be  ascertained  from  whole 

agreement,  p.  269. 
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tTnited  States. —  Under  agreement  herein  for  army  transports  dur- 
ing war,  claimant  held  only  entitled  to  pay  for  hauling  goods,  and  not 
for  sending  wagons  to  get  them,  p.  269. 

Not  cited. 

91  U.  S.  270-274,  23  L.  346,  MOORE  y.  UNITED  STATES. 

Court  of  Claims  determines  the  facts  as  well  as  the  law,  p.  273. 

Cited  in  United  States  v.  Clark,  96  U.  S.  39,  24  L.  698,  Supreme 
Court  may  determine  whether  evidence  was  competent  proof  of 
facts  found. 

Common  law.—  Language  of  Constitution  and  many  acts  of  Con- 
gress could  not  be  understood  without  reference  to  common  law, 
and  contracts  are  permeated  with  it,  p.  274. 

Cited  with  approval  in  United  States  v.  Wong  Kim  Ark,  1G9 
.  U.  S.  654,  42  L.  893,  18  S.  Ct.  459,  Constitution  interpreted  in  light 
thereof;  Murray  v.  Chicago,  etc.,  Ry.,  62  Fed.  30,  39,  common  law 
applied  by  Federal  court,  in  determining  obligations  of  carriers; 
Phlpps  V.  Harding,  70  Fed.  476.  34  U.  S.  App.  148.  30  L.  R.  A.  518,  but 
they  must  recognize  statutory  changes  In  law  of  negotiable  paper; 
arguendo,  in  Smith  v.  Alabama,  124  U.  S.  479,  31  L.  512,  8  S.  Ct 
569. 

Court  of  Claims,  in  absence  of  action  by  Congress  or  special 
reasons,  applies  common-law  rules  of  evidence,  p.  274. 

Distinguished  in  Qatton  v.  Chicago,  etc.,  Ry.,  95  Iowa.  142,  63  N. 
W.  599,  28  L.  R.  A.  566,  common  law  is  no  part  of  national  juris- 
prudence. 

Evidence.— Disputed  handwriting  may  be  compared  with  other 
papers,  admittedly  genuine,  in  evidence  for  some  other  purpose, 
p.  274. 

Cited  and  applied  in  Williams  v.  Conger,  125  U.  S.  414,  31  L.  786. 
8  S.  Ct.  941.  Stokes  v.  United  States,  157  U.  S.  104,  39  L.  669.  15  S.  Ct, 
620,  and  Wilbur  v.  Elcholtz,  5  Colo.  244.  and  United  States  v.  McMil- 
lan, 29  Fed.  248,  disallowing  comparison  with  letters  not  admitted  gen- 
uine; United  States  v.  Mathlas,  36  Fed.  803,  894,  Green  v.  TerwiiUger. 
56  Fed.  393,  Springer  v.  Hall,  83  Mo.  696,  53  Am.  Rep.  599,  Dumell 
V.  Sowden,  5  Utah,  225,  14  Pac.  336,  and  Hauriot  v.  Sherwood,  82 
Va.  10,  experts  may  compare  with  admitted  writings;  Shorb  v. 
Kinzie,  100  Ind.  432,  collecting  cases,  disallowing  comparison  with 
papers  not  In  evidence  and  not  admitted  genuine;  Hammond  v.  Wolf, 
78  Iowa,  232,  42  N.  W.  760,  allowing  opinion  as  to  lost  signature  from 
recollection  thereof  compared  with  those  admittedly  genuine;  State 
V.  Farrington,  90  Iowa,  681,  57  N.  W.  608,  allowing  comparison 
with  signature  on  motion  for  continuance;  People  v.  Gale,  50  Mich. 
239,  15  N.  W.  100,  Jury  not  bound  by  experts  on  comparison;  Davis 
y.  Fredericks,  3  Mont  265,  one  without  previous  knowledge  cannot 
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give  opinion  from  comparison  with  admitted  wriUngB;  Btate  t.  Tlce, 
30  Or.  45i).  4S  Fac,  ^OS.  dlBallowlng  comparison  of  foiled  -wlU  wltb 
geouine  not  admitted  ao  b7  accused  and  in  evidence  for  no  otber 
purpose.  Cited  ivrsuendo,  In  National,  etc.,  Soc.  T.  Splro,  78  Fed, 
777.  47  IT.  S.  App.  2y3.  See  note,  6  Am.  Dec.  172,  66  Am.  Dec.  Ml. 
Dlstlngolshed  In  Illckorr  t.  United  States,  161  U.  S.  305,  38  H 
173,  14  S.  Ct.  330.  an<J  Dakota  v.  O'Hare.  1  N.  Dafe.  43,  44,  44  N.  W. 
1007.  disallowing  comparlaon  with  paper  prepared  (or  the  pnrpose; 
State  V.  TbompBon.  SO  Me.  201,  6  Am.  St.  Rep.  177,  13  AtL  895,  aUow- 
Ing  comparison  n'ith  genuine  writing,  whether  relevant  or  not  to 
l.*sue:  Springpr  r.  Hall.  83  Mo.  697.  53  Am.  Rep.  601,  expert:  may  not 
compare  with  defendant's  signature  on  plea  of  non  est  factum; 
Tucker  t.  Keltogg.  8  Utah,  14,  28  Pac.  871,  allowing  experts  to  com- 
pare with  genuine,  in  evidence  or  noL 
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Taxation.—  State  can  tax,  by  way  of  license,  all  occupations 
withlu  Its  limits;  but  this,  like  other  powers,  must  be  exerdsed  In 
subordination  to  t'eiieral  Constitution,  p.  278. 

Cited  with  approval  In  Koyall  v.  Virginia,  116  U.  S.  582,  2»  L. 
73S.  6  S.  Ct.  C15,  holding  State  bond  coupons  receivable  for  attor- 
ney's Lcense  umkr  statute;  In  re  Rudolph,  8  Sawy.  29ft,  2  Fed.  68, 
holding  State  tax  on  all  drummers  valid;  Corson  v.  Maryland,  67 
Md.  20G,  and  Robr  r.  Gray,  80  Md.  277,  30  AU.  633,  both  holding 
non-dlscriminatiug  license  tax  valid;  State  t.  Harrington,  68  Vt. 
630.  35  Atl.  .lis.  34  L.  R.  A.  102,  holding  license  tax  on  "itinerant 
vendors "  valid.  Cited,  arguendo.  In  Commonwealth  T.  Jones,  82 
Vo.  7«o,  1  S.  E.  88. 

Limited  In  Webber  v.  Virginia,  103  U.  S.  350,  26  L.  567,  holding 
:Sta.te  ik'ense  tax  on  sale  of  Imported  goods  void;  Vines  v.  State, 
67  Ala.  75.  boldine  tax  on  peddlers  of  Imported  goods  vdd;  Albert- 
son  V.  'Wallace.  81  N.  C.  485.  holding  liquor  license  tax  discriml- 
unting  ajnUnst  non-resldente  void;  State  v.  Hoyt,  —  Vt.  — ,  42  Atl, 
974.  bolrlini;  peddler's  license  tax,  discriminating  against  domestic 
goods,  void. 

Taxation.— Lii^nse  tax  on  a  business  consisting  in  sale  of  goods 
is  In  etTect  a  tax  upon  goods  themselves;  and  If  not  within  power 
of  State  it  is  inviiiid  although  enforced  through  form  of  personal 
license,  p.  278. 

Cited  and  relied  upon  In  Cook  v.  Pennsylvania,  97  U.  S,  679,  24 
Tj.  1017,  holding  State  tax  on  sales  of  Imported  goods  in  original 
packages  void;  Tlertian  v.  Rlnker,  102  17.  8.  125,  26  L.  103.  holding 
higher  license  on  sale  of  Imported  liquors  than  on  domestic,  void; 
TelCBrapb  Co.  v.  Texas,  105  U.  S.  465.  26  h.  1068,  holding  State  tax 
on  telegraph  messages  beyond  the  State  void;  Brenuan  v.  Titus- 
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Tllle,  153  U.  S.  308,  38  L.  723,  14  S.  Ct  833,  holding  State  tax  on 
foreign  drummers  void;  Ex  parte  Hanson,  11  Sawj.  659,  28  Fed. 
129,  holding  city  tax  on  all  drummers  void;  B-ynes  v.  BrlggB,  41 
Fed.  470,  holding  tax  on  agent  selling  goods  already  within  the 
State  valid;  Georgia  Packing  Co.  v.  Macon,  etc..  60  Fed.  778,  22 
Ir.  R.  A.  777,  holding  tax  cm  sale  of  meat  not  raised  by  seller  Told; 
Vines  V.  State,  67  Ala.  75,  holding  tax  on  peddlers  of  imported 
goods  void;  Joseph  v.  Randolph,  71  Ala.  508,  46  Am.  Rep.  352. 
holding  State  liceuBe  tax  for  removal  of  laborers  void;  Stratford 
V.  City,  etc,  110  Ala.  627,  20  So.  129,  holding  city  tax  on  agent  of 
non-resident  principal  void;  South  Bend  v.  Martin,  142  Ind.  44.  41 
N.  B.  319,  29  L.  R.  A.  535,  holding  tax  on  peddler  on  previously- 
Imported  goods  valid;  State  v.  Smithson.  106  Mo.  153,  17  S.  TV.  222, 
holding  State  license  tax  on  i)eddlers  valid;  Hancock  v.  Singer  Mfg. 
Ca,  62  N.  J.  L.  342,  41  Atl.  852,  42  U  R.  A,  860,  holding  charter 
exemption  from  taxation  of  shares  of  stock  includes  capital  stock; 
Albertson  v.  Wallace,  81  N.  C.  485*  holding  liquor  license  discrimi- 
nating against  non-residents  void;  W.  U.  Tel.  Co.  v.  Mayer,  28  Ohio 
St.  532,  holding  State  tax  on  gross  receipts  of  t^egraph  company 
valid;  Arnold  v.  Yanders,  56  Ohio  St  420,  60  Am.  St  Rep.  755,  47 
N.  E.  51,  holding  license  tax  on  sale  of  imported  convict-made 
goods  void;  Rothermel  v.  Meyerle^  136  Pa.  St  263.  20  AtL  587,  9 
La.  R,  A.  367,  and    note,  holding    peddlers'  tax,  higher  on  non- 
residents of  county,  valid  as  to  State  residents;  State  v.  Scott  9S 
Tenn.  259,  39  S.  W.  2,  36  Ia  R.  A.  462,  holding  tax  on  agent»  of 
non-resident  photographers  void;  State  v.  Pratt,  59  Vt  592,  9  Atl. 
659,  holding  tax  on  tea  peddlers  Void;  State  v.  Hoyt  —  Vt— ,  42  Atl. 
974,  holding  peddlers'  license  tax  discriminating  against  domestic 
goods  void;  Commonwealth  v.  Maury,  82  Va.  886,  1  S.  E.  187,  hold- 
ing tax  on  sale  of  State  bond  coupons  valid;  dissenting  opinion  in 
New  York  State  v.  Roberts,  171  U.  S.  670,  19  S.  Ct  72,  majority 
holding  State  tax  on  corporations  valid.     Cited,  arguendo,  in  Pol- 
lock V.  Farmers'  L.  &  T.  Co.,  157  U.  S.  592,  39  L.  823,  15  S.  Ct  693, 
In  re  T.  Parrott,  6  Sawy.  383,  1  Fed.  514,  and  Railroad  Tax  Cases, 
8  Sawy.  307,  13  Fed.  778. 

Oommeroe.— Power  of  Congress  to  regulate  interstate  and  for- 
eign commerce  is  without  limitation,  pi  280. 

Cited  with  approval  in  Tieman  v.  Rinker,  102  U.  S.  125,  26  Lt 
103,  holding  higher  license  on  sale  of  imported  liquors  than  on 
domestic,  void;  Vines  v.  State,  67  Ala.  75,  holding  tax  on  peddlers 
of  imported  goods  void;  Lafarier  v.  Grand  Trunk  Ry.,  84  Me.  290, 
24  AU.  850,  17  U  R.  A.  113,  holding  State  railroad  ticket  regula- 
tions inapplicable  to  interstate  transportation. 

Commerce.— Congress  can  prescribe  rules  to  govern  commerce, 
1.  e.,  the  conditions  for  its  conduct;  to  determine  how  far  it  shall  be 
free,  or  burdened  by  duties  and  imports,  or  prohibited,  pp.  279,  280. 
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Approved  In  TIernna  t.  Rlnker,  102  U.  S.  125,  26  L.  103,  holding 
higher  Ucenne  on  sale  of  Imported  liquors  than  on  domestic,  Told; 
^'Ines  Y.  State,  G7  Ala.  75,  holding  tax  on  peddlers  of  Imported 
goods  Told. 

Commerce  compnliendB  trade  Intercourse  In  all  forms,  and  power 
to  regulate  It  etahraces  all  Instruments  by  which  tt  may  be  con- 
ducted, p.  2S0. 

Otrtl  and  principle  applied  In  Railroad  Co.  v.  Husen.  95  U.  S. 
470.  24  L.  530.  holding  State  statute  prohibiting  Importation  of 
Teias  cattle  void;  Cloucester  Ferry  Co.  t.  Pennsylvania,  114  U.  S. 
204.  29  I*  102,  .'■.  S.  Ct  828,  holding  State  tar  on  Interstate  ferry 
Told;  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  343. 
30  L.  1204,  7  S.  Ct.  1123,  holding  State  tai  on  gross  receipts  of 
Interstate  steamship  company  void;  Ktelger  v.  Illinois  Central 
R.  R.,  5  McCrnn.  I!t9.  18  Fed.  153,  and  Mobile,  etc.,  B.  R.  v.  Ses- 
Blons,  28  Fed.  h'Xi.  holding  State  statute  governing  railroad  tariffs 
void  aa  to  Interrelate  transportation :  In  re  Barber,  39  Fed. 
648.  holding  statute  requiring  State  Inspection  of  cattle  before 
slaughter  Told;  I'lvsCon  v.  Flnlej,  72  Fed.  859,  holding  State  tax  on 
sale  of  newspapers  v.nlld;  Campbell  v.  Chicago,  etc.,  R.  R.,  86  loiva, 
589.  53  N.  W.  352,  IT  L,  B.  A.  444,  and  n.,  holding  State  law  fixing 
raaiimnm  frclglit  ratca  valid;  McNaughton  Co.  v,  McGlrl,  20  Monf. 
130,  63  Am,  St.  Rpp,  l>13,  49  Fac.  653,  38  L.  R.  A.  360.  holding  State 
statute  inappllcalile  to  foreign  corporation  purchasing  wo<d  through 
agent;  Singer  Mtg,  Co.  v.  Eardee,  4  N.  Mex.  177.  16  Pac.  607, 
holding  terrlloriHl  regulation  of  foreign  corporations  cannot  bar 
suit;  Bagg  v,  Wiluiington,  etc.,  B.  R.,  109  N.  C,  280,  281,  26  Am. 
St  Rep.  571,  14  S.  E.  80,  14  L.  R.  A.  507,  holding  State  require- 
ment for  shipment  of  freight  within  five  days  valid:  dlasentlng 
opinion  In  O'Nell  r,  Vermont,  144  TJ.  S.  346,  36  L.  460,  12  S.  Ct.  702, 
majority  holding  State  penalty  for  sale  of  llquora  valid.  Cited, 
arguendo,  in  Slat.'  v.  Knnsns,  etc..  Coal  Co..  06  Fed  3G0.  Se« 
valuable  note  In  27  Am.  St  Rep.  652. 

Distinguished  In  Hopkins  v.  United  States,  171  U.  S.  507,  19  S, 
Ct  47,  holding  "  I.Ivo  Stock  Exchange"  controlling  stock-yards  In 
two  States,  not  Interstate  commerce;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St,  532,  holding  telegrams  and  other  correspondence 
not  commerce. 

Commeroe.— States  may  regulate  local  subjects  until  Congress 
acta  with  refeivncp  to  them,  p.  280. 

Citetl  with  approval  In  County  of  Mobile  v.  Kimball,  102  U.  S. 
702,  2li  L,  241.  lir)Ullng  State  bond  Issue  for  harbor  Improvement 
valid;  Escanalja  Co,  v.  Chicago,  107  U.  S.  687,  27  L.  446,  2  S.  Ct. 
192.  holding  Slate  han  authority  over  bridges  across  Chicago  river; 
Rhea  v.  Newport,  etc.,  R.  R.,  60  Fed.  22,  holding  State  permission 
for  railroad  to  ercet  temporary  bridge  across  river  valid:  State  t. 
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Railroad  Oo.,  24  W.  Va.  789,  790,  49  Am.  Rei>.  292,  293,  holding 
State  statute  prohibiting  running  freight  trains  on  Sunday  valid. 
Distinguished  in  McNaughton  Co.  v.  McGlrl,  20  Mont  130,  63 
Am.  St  Rep.  613,  49  Pac.  653,  38  L.  R.  A.  369,  holding  State 
statute  inapplicable  to  foreign  corporation  purchasing  wool 
through  agent 

Commeroe.— Where  subjects  are  national,  or  admit  of  uniform 
regulation,  power  of  Oongress  is  exclusive,  p.  280. 

Cited  with  approval  in  Hall  y.  DeCulr,  95  U.  S.  497,  24  U  551, 
holding  State  statute  prohibiting  discrimination  against  negroes 
by  steamboats,  void;  Tleman  v.  Rinker,  102  U.  S.  125,  26  L.  103, 
holding  higher  tax  on  sale  of  Imported  liquors  than  on  domestic 
void;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L. 
1189,  7  S,  Ct  1128*  collecting  authorities,  and  holding  State  regula- 
tion of  interstate  telegrams  void;  Pacific  Coast  S.  S.  Co.  v.  Board 
of  Railroad  Oommrs.,  9  Sawy.  256,  18  Fed.  12,  holding  State  rail- 
road commissioners  cannot  regulate  interstate  transportation; 
Kselser  v.  Illinois  Central  R.  R.,  5  McCrary,  499,  18  Fed.  153, 
holding  State  regulation  of  interstate  railroad  tariffs  void;  Mc- 
Naughton Co.  V.  McGlrl,  20  Mont  130,  63  Am.  St  Rep.  613,  49  Pac. 
653,  38  L.  R.  A.  369,  holding  State  statute  inapplicable  to  foreign 
corporation,  purchasing  through  agent;  dissenting  opinicMi  In  G'Nell 
V.  Vermont  144  U.  S.  352,  36  L.  463,  12  S.  Ct  704,  majority  holding 
State  penalty  for  sale  of  liquors  valid. 

Commeroe.—  Foreign  and  interstate  commerce  consisting  in  trans- 
portation and  exchange  of  commodities  is  of  national  Importance, 
and  admits  and  requires  uniformity  of  regulation,  p.  280. 

Following  are  the  citing  cases  which  affirm  and  apply  this  holding: 
Tieman  v.  Rlnlcer,  102  U.  S.  125,  26  L.  103,  holding  higher  license 
for  sale  of  Imported  liquors  than  for  domestic,  void;  Wabash, 
eta,  R.  R.  v.  Illinois,  118  U.  S.  574,  30  L.  250,  7  S.  Ct  12,  holding 
State  statute  against  railroad  discrimination  void  as  to  interstate 
business;  Volght  v.  Wright,  141  U.  S.  67,  35  L.  (WO,  II  S.  Ct  8o7. 
holding  State  inspection  laws  against  Imported  flour  void;  Addyston 
Pipe  Co.  V.  United  States,  175  XT.  S.  227,  holding  the  cast-iron  irfpe 
trust  contravened  the  Federal  trust  law;  Railroad  Tax  Cases,  8 
Sawy.  250,  13  Fed.  732,  holding  different  mode  for  assessing  rail- 
road and  individual  property  invalid;  United  States  v.  Boston, 
etc.,  It  R.,  15  Fed.  211,  holding  Federal  statute  regulating  con- 
veyance of  cattle  valid;  Kselser  v.  Illinois  Central  IL  R.,  5  Mc- 
Crary, 499,  18  Fed.  153,  collecting  authorities,  and  holding  State 
legiilation  of  interstate  railroad  tariffs  void;  In  re  Barber, 
SO  Fed.  648,  holding  statute  requiring  State  Inspection  of  cattle 
before  slaughter  void;  (Jeorgia  Packing  Ca  v.  Macon,  etc.,  60  Fed. 
778,  22  L.  R.  A.  777,  holding  city  tax  on  sale  of  meat  not  raised 
by  seller  void;  Ex  parte  Hough,  69  Fed.  331,  holding  State  tax  on 
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plajio  agents  voltl;  T'nlted  States  v.  Addyston  Pipe,  etc.,  Co.,  78 
Fed.  T18,  construing  anU-tmrt  act;  United  Stfltes  v.  Hopkins,  82 
Ved.  IMO.  collecting  nutboritles,  and  holding  Lire  Stock  Biebange 
Illegal  onder  auil-inist  act;  State  v.  Woodruff,  etc.,  Coacu  Co..  114 
iQd.  1S8,  15  N.  E.  ,S15,  holding  State  tax  on  Interstate  sleeplng- 
oar  company  voij;  Hardy  v.  Atchlaon,  etc.,  R.  E.,  32  Kan.  712,  5 
Pac.  11,  boldinjc  Statu  maximum  frelgbt  law  void  as  to  interstate 
transportation;  Bonnett  v.  American  Express  Co.,  S3  Me.  242,  23 
Am.  St.  Rep.  TTO,  22  Atl.  161.  13  L.  R.  A.  37,  and  n.,  boldlng  State 
^ame  law  Inapplli-nble  to  interstate  carrier;  Hlggins  t.  Lime.  130 
Mass.  3.  holding  State  law  requiring  Inspection  of  Imported  lime 
void;  Stanley  v.  Wnbash.  etc..  R.  R.,  100  Mo.  430,  13  S.  W.  710,  8  L. 
It.  A.  !>50.  holdlof;  State  regulation  of  sheep  shipments  void  as  to 
Interstate  tranapdrlarlon;  McNauphton  Co.  v.  McGlrl.  20  Moot.  130, 
6.3  Am.  St  Rep.  013.  49  Pac.  653.  38  I^  R.  A.  309.  holding  State 
statute  InapulicaMe  tfl  foreign  corporation  purchasing  through 
agpnt:  People  v.  Wemple.  138  N.  Y.  8,  33  N.  E.  722.  10  L.  R.  A.  607. 
holding  State  tax  on  Interstate  business  of  railroad  void:  People 
V.  HawkiBB,  157  N.  Y.  16.  68  Am.  St  Rep.  746.  51  X.  E.  261.  42  L. 
B-  A.  407.  holding  State  requirement  for  laltelllng  "convict-made" 
floods  void;  Norfolk,  etc.,  R.  R.  v.  Commonwealth.  88  Va,  101,  29 
Am.  St  Rep.  710,  13  .S.  E.  342,  13  L.  R.  A.  100,  and  n.,  holding  State 
"  Suaday  laws "  void  as  to  Interstate  freight  trains;  dissenting 
opinion  in  O'Nell  v.  Vermont,  144  U.  S.  352,  36  L.  463.  12  S.  Ct  704, 
mnJorit.T  holding  State  penalty  for  sale  of  liquors  valid;  Geer  v. 
Connecticut  161  U.  S.  &t2,  40  L.  801,  16  S.  Ct  600,  majority  boldiog 
State  statute  prohibiting  export  of  game  valid;  I^ake  Store,  etc., 
R.  R.  T.  Ohio,  173  U.  8.  316.  10  S.  Ct  477,  majority  holding  State 
law  requiring  stoppage  of  trains  at  certain  stations  valid.  See 
note  In  29  Am.  St.  Rj-p.  713. 

r>iatlnguiBhed  In  Ex  parte  Hanson,  11  Sawy.  659,  28  Fed.  120.  and 
Territory  v.  Famsworth.5  Mont  314.  320.  5  Pac.  872,  876.  both  hold- 
Ine  tax  on  all  drummers  valid;  Western  Union  Tel.  Co.  v.  Pendleton. 
©5  Ind.  13.  48  Am.  Rep.  60S.  and  Western  Union  Tel.  Co.  v.  Tyler, 
00  Va.  290,  44  Am.  St  Rep.  912,  18  S..  E.  281.  both  holding  State 
penalty  for  non-delhery  of  telegrams  valid;  Jamleson  v.  Ind.  Gas, 
etc..  Co..  128  Ind.  5S1,  28  N.  E.  84.  12  L.  R.  A.  601.  holding  State 
regulation  of  pipe  transports tJon  of  natural  gas  valid;  Colt  v. 
Sutton.  102  Mlc-h.  .127.  60  N.  W.  690,  25  L.  R.  A.  820,  holding  State 
roculatlon  of  foreign  corporations  valid;  Seawell  v.  Kansas  City, 
etc..  R.  R.,  119  Mo.  2;i5,  24  S.  W.  1005,  holding  State  freight  regula- 
tions valid  on  internal  shipments;  Bagg  v.  Wilmington,  etc.,  R.  R., 
we  N.  C.  230,  26  Am.  St.  Rep.  571.  14  S.  E.  80,  14  L.  R.  A.  597, 
holding  State  reqiiirpraent  for  shipment  of  freight  within  five  days 
valid;  Commissioners  v.  Board  of  Public  Worits,  39  Ohio  St  634, 
Iiolding  State  can  build  bridge  across  navigable  river;  Railroad  v. 
Harris.  00  TeniL  710.  43  S.  W.  121,  holding  tax  on  railroad  bnsl- 
nesa  within  the  State  valid. 
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ComoQueroe. —  Object  of  Inyestlng  the  power  to  regulate  commerce 
In  general  govemment  was  to  Insure  uniformity  against  discrimr 
inating  State  legislation,  p.  280. 

Cited  with  approval  in  TIeman  v.  Rinker,  102  U.  S.  125,  26  L.  103, 
holding  higher  license  on  sale  of  imported  liquors  than  on  domestic, 
void;  Webber  v.  Virginia,  103  U.  S.  350,  26  L.  567,  holding  State  li- 
cense tax  on  sale  of  imported  goods,  void;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  20i,  29  K  162>  5  S.  Ct  828,  holding  State  tax 
on  interstate  ferry  void;  Wabash,  etc.,  R.  R.  v.  Illinois,  118  U.  S.  574, 
SO  L.  250,  7  S.  Ct  12,  and  Hai-dy  v.  Atchison,  etc.,  R.  R.,  32  Kan.  T12, 
5  Pac.  11,  both  holding  State  statute  against  railroad  discrimination 
void  as  to  interstate  business;  Mugler  v.  Kansas,  123  U.  S.  676,  31 
L.  215,  8  S.  Ct  305,  holding  State  prohibition  of  manufacture  and 
sale  of  intoxicating  liquors  valid;  Broeck  v.  Barge  J.  M.  Welch,  18 
Blatchf .  72,  2  Fed.  381,  holding  wharfage  fees  discriminating  against 
boats  from  without  the  State  invalid;  Pacific  Coast  S.  S.  Co.  v.  Board 
of  R.  R.  Commrs.,  9  Saw.  256,  18  Fed.  12,  holding  State  railroad 
commissioners  cannot  regulate  interstate  transportation;  Georgia 
Packing  Co.  v.  Macon,  etc.,  60  Fed.  778,  22  L.  R.  A.  777,  holding  city 
tax  on  sale  of  meat  not  raised  by  seller,  void;  McNaughton  Co.  v. 
McGirl,  20  Mont  130,  63  Am.  St  Rep.  613,  49  Pac.  653,  38  L.  R.  A. 
369,  holding  State  statute  inapplicable  to  foreign  corporation  purchas- 
ing through  agent;  Ex  parte  Rollins,  80  Ya.  319,  holding  State  tax  on 
agents  of  non-resident  book  publishers  void;  dissenting  opinion  in 
Lake  Share,  etc.,  R.  R.  v.  Ohio,  173  U.  S.  316,  19  S.  Ct  477,  majority 
holding  State  law  requiring  stoppage  of  trains  at  certain  stations 
valid. 

Distinguished  in  Ex  parte  Thornton,  4  Hughes,  233,  12  Fed.  548, 
holding  State  tax  on  drummers  valid;  State  v.  Smithson,  106  Mo. 
153,  17  S.  W.  222,  holding  non-discriminating  State  license  tax  on 
peddlers  valid;  State  v.  Addington,  12  Mo.  App.  225,  holding  State 
prohibition  of  oleaginous  food  substances  valid. 

Commerce.  —  Power  of  Congress  protects  articles  of  commerce 
from  hostile  or  interfering  legislation  until  they  have  become  part 
of  general  property  of  country,  p.  281. 

Cited  and  principle  followed  in  Tieman  v.  Rinker,  102  U.  S.  125^ 
26  L.  103,  holding  higher  license  on  sale  of  imported  liquors  than  on 
domestic,  void;  Phila.,  etc..  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
341,  30  L.  1203,  7  S.  Ct  1122,  holding  State  tax  on  gross  receipts  of 
Interstate  steamship  company  void;  Bowman  v.  Chicago,  etc.,  Ry.» 
125  U.  S.  508,  31  L.  715.  8  S.  Ct  1066,  holding  State  regulation  of  im- 
portation of  liquors  void;  Broeck  v.  Barge  J.  M.  Welch,  18  Blatchf. 
72,  2  Fed.  381,  holding  wharfage  fees  discriminating  against  boats 
from  without  the  State  invalid;  Booth  v.  Lloyd,  33  Fed.  598,  holding 
State  statute  prohibiting  non-residents  from  oyster  buying  invalid; 
In  re  Barber,  39  Fed.   649,   holding  statute  requiring  State  In- 
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spection  of  cattle  before  slaughter  TOld;  Georgia  Pacldng  Co.  r. 
Afnyor.  etc..  60  Fed.  T7«,  22  L.  R.  A.  777,  holdlDg  tax  on  aale  of  meat 
not  raised  by  selk'r,  void;  United  States  v.  Hopkins,  62  Fed.  MO, 
collecting  aiiihorlties  and  bolding  Live-Stock  Excbange  Illegal  un- 
der anti-trust  act;  Vines  t.  State,  67  Ala.  75,  holding  tax  on 
piMldlers  of  imported  goods  void;  Higglns  t.  Rinker,  47  Texas,  3.90. 
SOI,  and  State  v.  iLaiBb.  37  Ark.  360,  both  holding  liquor  license  lan- 
dfsciiinlnatlng  agninat  imported  wines,  void;  South  Bend  T.  Uartlii, 
141;  lud.  50.  41  N,  E.  319,  29  L.  R.  A.  537,  hddlng  tax  on  peddler  of 
previonsly-imiwrti'd  goods  valid;  McGregor  v.  Cone.  104  Iowa,  47:i. 
05  Am.  St.  Rep.  ."iia.  73  N.  W.  1044,  30  L.  R.  A,  487,  holding  Stflto 
prohibition  of  sale  of  cigarettes  Told;  AlhertBon  v.  Wallace.  81  N.  C. 
4S5,  holding  lUiiior  license  law  discriminating  against  non-resideiitg 
roid;  Norfoll:.  etc..  R.  R,  v.  Commonwealth,  88  Va.  101,  29  Am.  St. 
Rep.  710,  13  S.  E.  842,  13  L.  R.  A.  1D9.  and  note,  holding  "  Sondiiy 
laws  "  void  as  to  Interstate  freight  trains;  dissenting  opinion  In  O'Ni'll 
V.  Vermont.  144  U.  S.  355,  36  L.  4Gt,  12  S.  Ct  705,  majority  hoWiag 
State  penalty  for  sale  of  intoxicating  liquors  valid;  New  York  v. 
Roberts,  171  U.  S.  1577, 19  8.  Ct.  75,  majority  holding  State  tax  on  cor- 
porations valid. 

Distinguished  In  Emert  v.  Missouri,  156  U.  S.  316.  39  L.  430.  15 
8.  Ct.  372.  affirming  S.  C,  103  Mo.  245,  23  Am.  St  Bep.  876,  15  S.  W. 
S2.  11  L.  R.  A.  22a,  holding  non-dlscrlmlnatlng  tax  on  peddlers  valid; 
Ex  parte  Klnnebrew,  35  Fed.  55,  holding  statute  prohibiting  sale 
of  liquor  valid;  County  of  Galveston  T,  Gorham,  49  Tei.  287,  holiling 
occupation  tax  on  merchants  valid. 

Commerce. —  Inaction  of  Congress  as  to  Interstate  commerce,  con- 
sidered with  reference  to  Its  legislation  on  foreign  commerce,  Is 
equivalent  to  declaration  that  former  shall  be  free  and  untrammell(?il. 
p.  282. 

Cited  with  approval  In  Hall  v.  De  Culr,  95  U.  S.  490,  24  L.  43, 
hcjldlng  Slate  statute  prohibiting  discrimination  against  negroes  by 
steamboats,  void;  Tiernan  v.  Rinker,  102  U.  8.  125,  26  L.  103,  liold- 
Injr  higher  license  on  sale  of  ImptMled  liquors  than  on  domestic,  void; 
^Vailing  V.  Michigan,  116  U.  S.  455,  29  L.  694.  fl  S.  Ct.  457,  holding 
State  tux  on  non-rL'sident  llqnor  drummers  void;  Plckard  v.  Pullman 
Southern  Car  Co..  117  U.  S.  49,  29  L.  790,  6  S.  Ct  042,  holding  State 
tax  on  cars  enj^ageiJ  In  Interstate  transportation  void;  Robblns  v. 
Shelby  Co.  Taxliip  Dlsf.,  120  U.  a  493,  30  L.  696,  7  S.  Ct.  594,  col- 
lecting authorlticbi,  and  holding  State  tax  oo  drummers  void;  Bow- 
man V.  Chicago,  etc..  By.,  125  U.  S.  508,  31  L.  715,  8  S.  Ct.  lOno, 
luildlng  State  reciilatlon  of  Importation  of  liquors  void;  Greea  v. 
Fridgeton,  10  Fed.  Cas.  1092,  holding  separation  of  white  and  black 
puBseogers  by  et'^aniboat  not  actionable;  United  States  v.  Bostou, 
etc..  R,  R.,  15  Vf{[.  211,  holding  Federal  statute  regulating  con- 
veyance of  cattle  valid;  In  re  Watson,  15  Fed.  512,  holding  State  tax 
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discriminating  against  non-resident  peddlers  void;  Loulsyllle,  etc., 
R  R.  V.  Railroad  Commrs.,  etc.,  19  Fed.  708,  holding  State  regulation 
of  Interstate  railroads  void;  In  re  Christian,  39  Fed.  637,  holding? 
statute  requiring  State  inspection  of  cattle  before  slaughter  void; 
Swift  V.  Philadelphia,  etc.,  R.  R.,  58  Fed.  859,  holding  interstate 
commerce  governed  by  Federal  statutes  only;  In  re  Minor,  69  Fed. 
235,  holding  tax  on  sale  of  cigarettes  void  as  to  those  imported; 
Gatton  V.  Chicago,  etc.,  R.  R.,  95  Iowa,  129,  63  N.  W.  595,  28  L.  R.  A. 
562,  refusing  recovery  of  freight  overcharges  on  interstate  shipment; 
State  V.  Saunders,  19  Kan.  130,  27  Am.  Rep.  100,  holding  State  stat- 
ute prohibiting  game  exportation  void;  Hardy  v.  Atchison,  etc.,  R. 
R.,  32  Kan.  715,  5  Pac.  13,  holding  State  maximum  freight  law  void 
as  to  Interstate  transportation;  Arnold  v.  Yanders,  56  Ohio  St.  421, 
60  Am.  St  Rep.  755,  47  N.  E.  51,  holding  State  tax  on  sale  of  Im- 
ported convict-made  goods  void;  Van  Buren  v.  Downing,  41  Wis. 
127,  holding  State  peddlers'  tax,  discriminating  against  Imported 
goods,  void;  dissenting  opinion  In  Wabash,  etc.,  R.  R.  v.  Illinois,  118 
U.  S.  589,  30  L.  255,  7  S.  Ct  20,  majority  holding  State  statute 
against  railroad  discrimination  void  as  to  Interstate  transportation; 
Geer  v.  Connecticut,  161  U.  S.  541,  40  L.  801,  16  S.  Ct  609,  majority 
holding  State  statute  prohibiting  exportation  of  game  valid;  Lake, 
etc.,  R.  R.  V.  Ohio,  173  U.  S.  313,  19  S.  Ct  476,  majority  holding 
State  law  requiring  stoppage  of  trains  at  certain  stations  valid.  See 
valuable  note  in  59  Am.  Rep.  269,  27  Am.  St.  Rep.  548,  550. 

Distinguished  in  Machine  Co.  v.  Gage,  100  U.  S.  678,  25  L.  755, 
holding  State  tax  on  all  peddlers  of  sewing  machines  vaiid;  Escanaba 
Co.  V.  Chicago,  107  U.  S.  687,  27  L.  446,  2  S.  Ct.  192,  holding  State 
has  authority  over  bridges  across  Chicago  river;  Transportation  Ck). 
V.  Parkersburg,  107  U.  S.  702,  705,  27  L.  588,  589,  2  S.  Ct  741,  744, 
holding  fees  exacted  for  use  of  city  wharf  valid;  Brown  v.  Houston, 
114  U.  S.  631,  29  L.  260,  5  S.  Ct  1095,  collecting  authorities,  and 
holding  State  tax  on  Pennsylvania  coal,  sent  to  New  Orleans  for  sale, 
valid;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  653,  40  L.  1106. 
16  S.  Ct  936,  holding  State  regulation  of  telegraph  companies  valid; 
Rhea  v.  Newport  etc.,  R.  R.,  50  Fed.  22,  holding  State  permission  for 
railroad  to  erect  temporary  bridge  across  river  valid;  Magner  v. 
People,  97  111.  334,  337,  holding  law  prohibiting  sale  of  game  valid 
as  to  Importations;  W.  U.  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am. 
Rep.  693,  and  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am. 
St  Rep.  912, 18  S.  E.  281,  both  holding  State  penalty  for  non-delivery 
of  telegram  valid;  Commonwealth  v.  Huntley,  156  Mass.  248.  30  N. 
B.  1132,  15  L.  R.  A.  845,  holding  State  prohibition  of  oleomargarine 
valid;  Bagg  v.  Wilmington,  etc.,  R.  R.,  109  N.  C.  284,  26  Am. 
St  Rep.  573,  14  S.  E.  81,  14  L.  R.  A.  598,  holding  State  requirement 
for  shipment  of  freight  within  five  days  valid;  Wrought-Iron  Range 
Co.  V.  Carver,  >118  N.  C.  335,  24  S.  E.  354,  holding  non-discriminating 
tax  on  peddlers  valid;  W.  U.  Tel.  Co.  v.  Mayer,  28  Ohio  St  532,  hold- 
ing State  tax  on  gross  receipts  of  telegraph  company  valid. 
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Comin«rco.—  State  Uceiue  tai  on  peddlers  of  goods  which  are  not 
the  procliHt  of  the  State  Is  Told  as  a  regulation  of  commerce,  where 
there  Is  no  tax  on  gale  of  domestic  goods,  p.  282. 

Cited  and  principle  appUed  In  Cook  t.  PeDnejlvania,  97  U.  S, 
573,  21  L.  lOir.  holding  State  tax  on  sales  of  Imported  goods  In 
original  packages  void;  Guy  v.  BalUmore,  100  IT.  8.  439,  25  L.  7«. 
holding  wbarfa^'e  fees,  discriminating  against  forelgn-ladea  vessels. 
void;  Tiernan  v.  Itlnker,  102  U.  S.  125,  26  L.  103.  holding  higher 
license  on  sale  of  imported  liquors  Told;  Walling  v.  Michigan,  110 
U.  S.  454.  20  L.  GfH.  6  S.  Ct  457.  holding  State  tax  on  non-resident 
Uquor  drummers  void;  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  130,  10 
8.  Ct.  GSS,  boKlins  State  prohibition  of  sale  of  liquors  void  as  to  sales 
bj  importor  Id  original  packages;  MinnesoUt  T.  Barber.  131]  U.  S.  324, 
34  r^.  45!).  10  S.  Ct.  860,  and  Brimmer  v.  Rebman,  138  U.  S,  82,  34  L. 
864.  11  S.  Ct.  214.  both  holding  requirement  of  inspection  of  cattle 
within  tUe  Stale  before  slaughter  void;  Brennan  v.  TltusvUle,  153  U. 
S.  303.  .18  I-.  Til.  14  8.  Ct.  833.  holding  State  tax  on  foreign  drum- 
mers void;  MoriHl  v.  Wisconsin,  154  U.  8.  626,  23  L.  1009,  14  S.  CL 
120«,  Ei  parte  Darli,  21  Fed.  397,  Vines  v.  State.  67  AhL  75,  Ex 
parte  Tlioiiins.  71  Gal.  205,  12  Pac.  53,  Ames  t.  People,  25  Colo.  611, 
55  Pac.  T2i;.  Grorrty  v.  RushTllle,  107  iBd.  509.  57  Am.  Rep.  134,  8  N. 
E.  612.  Stiiti?  V.  I'Tirbuah,  72  Me,  496,  and  Van  Buren  v.  Downing, 41 
Wis.  12G,  all  apiilying  rule;  Georgia  Packing  Co.  v.  Macon,  etc..  60 
Fed.  778.  22  1..  K.  A.  777.  holding  lax  on  sale  of  meat  not  raised  by 
seller  void;  Illst'ins  v.  RInker,  47  Tex.  300,  391.  and  State  v.  Marsh, 
37  Ark.  360,  3<i-l.  both  holding  Uquor  license  law  discriminating 
against  imported  wines  void;  Marsballtown  v,  Blum,  68  Iowa,  185, 
43  Am.  Rep.  117,  12  N.  W.  266,  applying  rule  to  similar  county  tax; 
Lafarier  v.  Crand  Trunk  Ry.,  84  Me.  200,  24  AU.  850,  17  L.  R.  A.  113, 
holding  Sttite  rnitroad  ticket  regulations  Inapplicable  to  interstate 
iranBportadon ;  liodgers  v.  Kent  Circuit  Judge,  115  Mich.  443,  73  N. 
W.  381.  and  Couiraon wealth  v.  Snyder,  182  Pa.  St  633,  38  Atl.  357, 
both  holding  license  law  discriminating  against  non-resident  peddlers 
void;  Albcrtson  v.  Wallace,  81  N.  C.  485,  holding  liquor  license  law 
dlB<-rimlnatIng  ngalnst  non-residents  void;  State  v.  Pratt,  59  Vt.  592. 
9  Atl.  559.  holding  tax  on  tea  peddlers  void;  dissenting  opinion  In 
Leisy  v.  Hnrdln,  135  U.  8.  151.  34  L.  147.  10  S.  Ct  699.  majority 
holding  prohibition  of  sale  of  liquors  void  as  to  sales  by  Importer 
In  original  parkaces;  New  York  v.  Roberts,  171  D.  8.  670,  674.  10  S. 
Ct.  72.  74,  maJorUy  holding  State  tax  on  corporations  valid;  Norfolk, 
etc..  It.  R.  V.  Commonwealth.  88  Va.  109,  13  S.  B.  344.  13  L.  R.  A.  112, 
and  n..  majority  holding  "  Sunday  laws  "  void  as  to  Interstate  freight 
tmlns.  Cited,  arguendo,  in  Louisville,  etc..  R.  R.  t.  Kentucky,  161  V. 
S.  700.  40  L.  859,  16  S.  Ct  723,  In  re  Tlburcio  Parrott.  6  Sawy,  379, 
1  Fed.  511,  People  y.  Phlppln,  70  Mich.  14.  IB,  37  N.  W.  892,  893, 
Fitzgerald  v.  Fitzgerald,  etc.,  Construction  Co.,  41  Neb.  468,  59  N.  W. 
864,  and  Powell  v.  State,  69  Ala.  13.  See  note  in  62  Am.  Dec.  333,  27 
Am.  St.  Rep.  503,  43  Am.  St  Rep.  236. 
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Dlattngutslied  In  Sherlock  t.  Ailing,  93  U.  S.  103,  23  L.  S20,  bold- 
Ing  State  Btatnte  giving  right  of  actlMi  for  tleatli  by  marine  tort 
valid;  Machine  Co.  v.  Qa«e,  lOO  XJ.  S.  STO,  25  h.  TS6,  Bmert  t.  Mi»- 
Bouri,  158  U.  8.  315,  39  L.  435,  15  8,  Ct  372,  botli  holding  State  tax  on 
all  peddlers  of  sewing  inachlnea  valid;  In  re  Kudolph,  S  Saw?.  280,  2 
Fed.  68,  Bz  parte  Thornton,  4  Hnghes,  2S0,  12  Fed.  645,  Terrltorj  v. 
Fameworth.  S  Mont  314,  5  Pac.  872,  alt  holding  State  tax  on  all  diam- 
mera  valid;  Kohn  v.  Melcher.  29  Fed.  435,  holding  statute  limiting 
granting  of  liquor  licenses  valid;  Am.  Harrow  Co.  v.  Schaffer,  68  Fed. 
754,  holding  State  license  tax  on  aelllog  agents  valid;  Preeton  v.  Fln- 
lej,  72  Ped.  863,  holding  tax  on  sale  of  uewspapen  valid;  State  v. 
Stucker,  68  Iowa,  4B8, 12  N.  W.  484,  holding  prohibition  of  wines  made 
from  foreign  fmlts  valid;  State  v.  Bmert,  108  Mo.  247, 23  Am.  St  B^. 
878, 15  S.  W.  83, 11 U  E.  A.  220,  and  State  v.  Smltheon,  106  Mo.  153, 17 
S.  W.  222,  both  holding  non-dlscrlmlnatlng  tax  on  peddlers  valid;  Ex 
parte  Robinson,  12  Nev.  271,  28  Am.  Rep.  708,  State  v.  Long.  95  N.  G. 
687,  69  Am.  Sep.  267.  Tltusvllle  v.  Brennan.  143  Fa.  St  650,  24  Am.  St 
Bep.  S8i,  22  Atl.  ^96,  14  L.  IL  A.  102,  and  n.,  Commonwealth  v.  Hais 
met,  166  Pa.  St  66,  30  Atl.  1038,  27  L.  R.  A.  389,  State  T.  Blchards, 
32  W.  Va.  350,  9  S.  B.  246,  8  U  R.  A.  707,  and  n.,  aU  holding  State 
taxes  on  dmmmera  and  peddlers  valid;  State  v,  Newton,  60  N.  J.  L. 
639,  14  Atl.  607,  holding  State  prohibition  of  colored  oleomargarine 
valid;  Benedict  v.  Columbus  Congtmctlon  Co.,  49  N.  J,  Eq.  41,  23 
Atl.  491,  holding  State  regulation  of  natnrnl  gaa  transportation  valid; 
State  T.  Addlngton,  12  Mo.  App.  226,  holding  State  prohibition  of 
oleaginous  food  substances  valid;  McQulre  v.  State,  42  Ohio  St  635, 
and  HIgglna  v.  RInker,  47  Tex.  402,  both  holding  State  llqnoi 
lupnsc  l;i"s  valid;  Connty  of  Galveston  v.  Gorbam,  49  Tei.  2M, 
liulilirii;  <K'i  iipntlon  tax  on  merchants  valid;  Bennett  v.  Harms,  61 
Wis.  2tx>,  8  N.  W.  226,  holding  llmltatl(»i  of  non-resldeafs  dowa 
rlghta  valid. 


Tel^rapbs  and  telepbonea. —  Agreement  by  telegraph  company 
to  put  ui>  n-ipc  for  exelnaive  use  of  railroad,  which  was  to  pay  for 
iiitil«iinls.  Is  not  a  sale,  but  a  contract  for  exclusive  use,  p.  289. 

Bailroads. —  Lessee  of  railroad  only  has  rights  of  lessor  to  tete- 
graph  wire,  and  If  It  gets  benefit  of  contract  by  uae.  Is  bound 
■by.  p.  200. 

Where  defendant  takes  continuing  benefit  of  contract, 
payment;  equity  takes  Jurisdiction  to  prevent  multl- 
)f  suits,  and  tor  an  account,  p.  283. 
ited. 
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91  U.  S.  291-2fM,  23  L.  352,  POESTTHB  t.  KIHBALL. 

Bills  and  notes. —  In  abeence  of  fraud,  accident  or  mistake,  paioi 
evidence  of  couti^niiKirniieous  oral  agreement  is  not  admissible  to 
ebongre  terms  of  bill  or  note,  In  law  or  eqult;,  p.  S04. 

rated  with  approviil  Iq  Brown  v.  SpoSord.  Wi  U.  S.  481,  24  L.  510, 
iltsallowlng  coutradii  lion  of  writing  made  at  time  of  IndorBement; 
Martin  V.  Cole.  IIH  r.  3.  38,  26  L.  651,  disallowing  evlden™  that 
Indorsement  was  wiihout  recourse;  Richardson  r.  Hardwick,  106 
D.  S.  204.  27  I*  14t},  1  S.  Ct  216,  no  evidence  to  vary  method  of 
payment;  Harmer  v.  Monlton,  23  Fed.  7,  excluding  CTldence  lo  ea- 
piaJn  will;  Van  %'loet  v.  Sledge,  45  Fed.  749,  disallowing  parol  qnall- 
tcatlon  of  Indorsement;  Harmon  v.  Harmon,  51  Fed.  116,  disallow- 
ing modlDcntion  of  Itiiae  and  note;  Union,  etc.,  Transit  Co.  t.  West- 
era,  etc.,  Cattle  Co..  Z.D  Fed.  67, 18  U.  S.  App.  438,  Union  Nat  Bant  v. 
German  Ina.  Co.,  71  I\d.  476,  84  D.  S.  App.  397,  collecting  cases,  and 
Kelly  V,  Chicago,  etc ,  Ry.,  93  Iowa,  445,  61  N.  W.  960,  evidence  of 
previous  negotiafion  insidmlsslble;  Blake  v.  Pine,  etc..  Coal  Co., 
76  Fed.  rcA.  4.^  T'.  S.  App.  490,  cotlecUng  casee,  espedally  of  «n- 
deftoed  iotentloDs:  Gndkln  v.  Monahan,  83  Fed,  119,  53  D.  S.  App, 
613,  no  erideuce  of  p.irol  promisea,  unless  relating  to  distinct  sub- 
ject; Shea  V.  Lelsj-,  S.1  Fed.  246,  disallowing  parol  modification  of 
mortfraife  on  <>ertalD  conditions;  Smith  t.  American  Nat  Bank.  S9 
Fed.  837,  60  U.  S.  App.  441,  circumstances  admissible  to  show  sub- 
ject and  relation  of  parties,  but  not  to  vary;  Cooper  t,  Oerman  Nat 
Bank.  9  Colo.  App.  ISO,  47  Pac.  1045,  and  Mcintosh,  etc.,  Co.  t. 
Rice,  —  Colo.  App.  — ,  58  Pac,  363,  disallowing  Impeachment  of 
note;  Dulauey  v,  Burke,  2  Idaho,  691,  23  Pac.  917,  and  Whltnker 
T.  Warren.  fiO  N,  IT.  20,  collecting  caaes,  disallowing  evidence  of 
condition  to  note:  Ncif  v.  Board  of  Trustees,  31  Ohio  St  20,  guar- 
antor cannot  shri«-  an  agreement  to  exhaust  legal  remedies  agnlnat 
priDclpnl  first;  Cummlngs  v.  Kent  44  Ohio  St  98.  58  Am.  Rep. 
769,  4  N.  E.  713,  acceptor  cannot  show  agreement  not  to  be  held  as 
soch;  Martin  v.  I.ewtB.  30  Gratt.  684.  32  Am.  Rep.  688,  drawer  cannot 
Bhow  that  on  acce]>tance  he  was  to  be  relieved  of  all  further  lia- 
bility; Forster  v.  Clifford,  44  Wis.  672.  28  Am.  Rep.  605,  disallowing 

evidence  of  condition  In  bill;  dissenting  opinion  In  Harman  v.  Har- 
man.  70  Fed.  936.  18  T'.  S.  App.  723,  majority  admitting  parol  where 

coDtract  does  not  profess  to  be  wholly  In  writing;  arguendo.  Hazel- 

too,  etc.,  Co.  V.  ClHzetis'  St  Ry.,  72  Fed.  323.  See  extended  note   In 

30  Am.  Rep.  119. 

Dlstlneuished  In  Burke  v,  Dulaney,  153  U.  8.  232,  38  L.  700,  14 

S.  Ct  SIT.  parol  admitted  that  note  not  to  be  operative  till  property 

was  esamlned;  Champion,  etc.,  Ml&lug  Co.  v.  Bird,  7  Colo.  App. 

&2fl,  44  Pac.  765.  parol  not  admissible  except  to  show  delivery  of 

note  on  condltioD. 

Vol.  VIII  — « 
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91  U.  S.  294-308,  23  L.  368,  DOW  v.  HUMBEIRT. 

Pleading. —  On  plea  of  nul  tlel  record  of  judgment  of  court  for 
district  of  Wisconsin,  one  from  eastern  district  of  Wisconsin  Is  not 
admissible^  without  amendment  of  plea,  p.  297. 

Cited  In  Bowden  v.  Bumham,  69  Fed.  765,  10  U.  8.  App.  448, 
Federal  courts  may  allow  amendment  at  any  stage  independently 
of  statute. 

Officers  falling  to  place  judgment  on  tax  list  are  only  liable  for 
nominal  damages  and  costs.  In  absence  of  actual  damages  caused, 
pp.  298,  801,  302. 

Olted  with  approval  In  Newark  Say.  Inst  t.  Panhorst,  7  Bias. 
100,  F.  C.  10,142.  allowing  counsel  fees  and  costs;  Branch  v.  Davis, 
29  Fed.  891,  k&2,  898,  894,  disallowing  amount  of  judgment  for 
failure  to  deliver  roll  to  tax  collector  after  special  levy;  In  SXatter 
of  Cancellation  of  Bonds,  36  La.  Ann.  60,  council  not  liable  for 
failure  to  provide  for  judgment  exceeding  limitation  on  amount  of 
tax.    8ee  note  in  90  Am.  Dec.  732. 

Damages  for  delay  in  paying  money  is  Interest,  p.  298. 

Ai>proved  In  Branch  v.  Davis,  29  Fed.  891,  disallowing  recovery 
of  entire  judgment  for  failure  of  duty. 

Damages  are  given  as  compensation  for  injury,  and  should  be 
precisely  commensurate  therewith,  pp.  298^  299. 

Cited  in  De  Yamfert  v.  Johnson,  64  Ark.  168,  16  S.  W.  364,  no 
damage  from  breach  of  duty  by  sherUf,  nominal  damage  recovera- 
ble; State  V.  Fleming,  124  Ind.  99,  24  N.  B.  666,  applied  to  breach 
of  duty  by  dark;  Missouri  v.  Raybum,  22  Mo.  App.  306,  attachment 
improperly  released,  sheriff  liable  for  nominal  damages  without 
proof  of  Injury. 

Damages.— In  suit  for  failure  to  place  judgment  on  tax  list  dl> 
vision  of  township  and  placing  for  next  levy  are  admissible  In  midga- 
tton,  p.  dOSl 

Cited  and  applied  In  Humlng  v.  Chavez,  7  N.  Mex.  130,  34  Pac 
44,  allowing  circumstance  in  mitigation  In  suit  for  taking  sheep. 

01  U.  S.  303-308,  23  li.  372,  UNITED  8TATBS  v.  ALLISON. 

United  States.— Employees  of  government  printing  office  ar&  not 
entitled  to  additional  compensation  under  joint  resolution  of  Feb- 
ruary 28.  1867,  p.  30? 

Not  cited. 

01  U.  S.  306-316,  23  L.  302.  HOOVER  v.  WISE. 

Principal  and  agent.—  Knowledge  of  agent  is  knowledge  of  prin- 
cipal, p.  810. 


(rr3  Notea  on  V.  8.  BeptvU.  91 U.  &  306- 'SIC 

Cited  with  approral  In  Harteell  t.  United  State*,  83  Fed.  1007. 
aprllcd  to  kDonicdge  of  travelling  salesman;  UathewB  v.  Bigga,  80 
Me.  110,  13  Atl.  49.  applied  to  notice  of  InaolTeocy.  Cited,  argn- 
rnilo.  Id  Flrt-t  Nut.  Bank  t.  Reno,  etc.,  Bank,  1  McCrary,  498,  8  Fed. 

261. 

Principal  and  agent.— Knowledge  of  agent  to  bind  prindpal  mnat 
be  ai^qulred  Id  transaction  of  principal's  bnslness,  or  In  a  prior 
transat^tlon  then  present  In  hla  mind,  which  could  be  properly  com- 
municated, p,  310. 

Cited  with  approval  In  Eogera  y.  Palmer,  102  D.  8.  268.  26  L.  165. 
ImpiiilDg  notice  of  loBolveocy  poBseaaed  by  an  attorney;  Louls- 
Tllle  Trust  Co.  v.  I«ul8Tllle.  etc.,  R.  R.,  75  Fed.  4C»,  43  U.  S.  App. 
550.   knowledge  of  repudiated  guaranty  to  president  Is  notice  to 

I'lsHnBiilnhprl  In  Fairfield,  etc.  Bank  v.  Chase,  72  Me.  228.  39  Am. 
Rep.  320,  collecting  caaea,  notice  to  director  or  trnstee  not  notice  to 
bank. 

Principal  and  agant— Wliere  agent  baa  power  to  employ  anb- 
apent,  his  acts  or  notice  to  lilm  bind  principal,  p.  310. 

Cited  Witt)  apjiroral  In  Massac husetta.  etc.,  Ins.  Co.  T.  Eshelman, 
30  Ohio  St.  657,  notice  to  sob-agent  of  Insurance  company  la  notice 
to  It;  Batea  v.  American,  etc.,  Co.,  37  S.  C.  101.  16  8.  B.  887,  21 
Ij.  R.  a.  348.  347,  and  n.,  holding  notice  to  anb-agent  binding.  See 
note  24  Am.  St.  liep.  233;  also  50  Am.  St  Bep,  120. 

Principal  Is  liable  clrtUy  for  fraud  of  agent  In  scope  of  buslneas, 
p.  311. 

Principal  in  not  liable  for  acts  of  agents  of  an  intermediate  Inde- 
pendent employer,  p.  311. 

Prlndpa!  and  agMit.— The  agenta  of  a  collector  are  not  sut>- 
a^entH  of  crpd!tor,  and  notice  of  insolvency  to  them  Is  not  notice 
to  blm.  pp.  313,  31,>. 

Cited  witli  approval  In  Exchange  Nat  Bank  t.  Third  Nat  Bank, 
112  U.  S.  282.  287,  28  L.  726,  726,  5  S.  Ct.  143, 146.  Bank  of  Dlndsbon! 
r.  Oker.  31  Kan.  606.  3  Pac.  328.  Simpson  t.  Waidby,  68  Mich.  4SZ. 
30  N.  W.  2«!.  and  Power  v.  First  Nat  Bank,  6  Mont.  265,  266, 12  Pac. 
«04.  reviewing  ciises.  and  Bailie  v.  Augusta,  etc.,  Bank,  8S  Ga.  28*, 
51  Am.  St  Itep  78.  21  S.  B.  720.  all  holding  collector  liable  to  owner 
for  negligence  of  Its  agent;  Essex,  etc.,  Bank  t.  Bank,  7  BIss.  200. 
F.  O.  4,532.  cnlk'cdng  bank  should  be  plaintiff  In  suit  against  Ita 
Bffesit  for  ncploct:  First  Nat  Bank  v.  Beno,  etc..  Bank,  1  McCrary, 
496.  497.  498,  3  Fed.  261.  262,  203,  and  National,  etc..  Bank  t.  Beat, 
50  Fed.  358,  owner  may  recover  In  assumpsit  against  last  collector 
for  failing  to  pay  over;  Milllgan  v.  Alabama,  etc.,  Co.,  89  Ala.  321,  7 
So.  ft'>1.0"ner  not  liable  toflttomeyof  collector  for  compensatinu;  Hill 
T.  Uorris,  15  Mo.  App.  330,  broker  receiving  business  from  another 
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cannot  recover  commission  from  principal;  dissenting  opinion  in  Flrgt 
Nat.  Bank  v.  Reno,  etc..  Bank,  1  McCrary,  499,  600,  601,  3  Fed.  264, 
265,  majority  holding  (see  supra);  Third  Nat  Bank  v.  Vicksburg  Bank, 
61  Miss.  119,  majority  holding  not  liable  for  carefully-chosen  cor- 
respondent; Irwin  V.  Reeves,  etc.,  Co.,  20  Ind.  App.  128.  48  N.  B.  609, 
majority  holding  (see  infra).  Cited,  arguendo,  in  Star,  etc.,  Ins.  Oo.  ▼. 
New  Hampshire  Nat.  Bank,  60  N.  H.  446,  and  Naser  v.  First  Nat. 
Bank,  116  N.  Y.  498,  22  N.  B.  1078.  See  note  in  45  Am.  Rep.  186,  54 
Am.  Rep.  8,  60  Am.  St.  Rep.  116,  123. 

Limited  in  Bates  v.  American,  etc.,  CJo.,  37  S,  C.  101,  16  S.  B.  887, 
21  L.  R.  A.  346,  347,  and  n.,  to  bank  acting  as  collectors.  Dis- 
tinguished in  Rogers  v.  Palmer,  102  U.  S.  268,  26  L.  165,  where  party 
obtaining  judgment  was  the  direct  agent;  Guelich  v.  Nat  State 
Bank,  66  Iowa,  438,  41  Am.  Rep.  113,  9  N.  W.  330,  Irwin  v.  Reeves, 
etc.,  Co.,  20  Ind.  App.  114, 48  N.  B.  605,  collecting  cases,  and  First  Nat 
Bank  v.  Sprague,  34  Neb.  322,  33  Am.  St  Rep.  646,  61  N.  W.  847, 15 
L.  R  A.  6(X),  collection  distant  from  collecting  bank,  it  must  only  use- 
care  in  selecting  agent;  Poucher  v.  Blanchard,  86  N.  Y.  262,  liable  for 
sx:ts  of  attorneys  who  are  collecting;  Bank  v.  Butler,  41  Ohio  St  526, 
52  Am.  R^.  98,  collecting  bank  not  liable  for  default  of  notary; 
Merchants'  Nat  Bank  v.  Goodman,  109  Pa.  St  428,  68  Am.  Rep.  732, 
2  Atl  691,  collector  intrusting  check  to  payee  bank  is  liable  for  iti 
default;  Bank  v  Weiss,  67  Tex.  334,  336,  60  Am.  Rep.  31,  32,  3  S.  W. 
800,  301,  on  failure  of  collector,  owner  may  recover  the  amount  held 
by  its  agent    See  note  in  34  Am.  Dec.  316,  38  Am.  St.  Rep.  777. 

Principal  and  agent—  Creditor  is  bound  by  notice  of  insolvency, 
before  confession  of  judgment  had  by  the  attorney  of  collection 
agency  to  which  he  had  given  the  claim,  per  Miller,  J.,  dissenting; 
p.  816. 

Cited  in  Power  v.  First  Nat  Bank.  6  Mont  266,  12  Pac.  604,  hold- 
ing that  principle  of  non-liability  for  agents  of  collecting  bank  is 
not  doubted;  First  Nat  Bank  v.  Sprague,  34  Neb.  322,  33  Am.  St 
Rep.  646»  51  N.  W.  847,  16  L.  R.  A.  500,  collector  need  only  use 
diligence  in  selection;  Bates  v.  American,  etc.,  Co.,  37  S.  0.  101, 
16  S.  B.  887,  21  L.  R.  A.  346,  347,  and  n.,  holding  party  bound  by 
notice  to  sub-agent 

91  U.  S.  817-320,  23  L.  896,  UNITBD  STATES  T.  ASHFIBLD. 

United  States. —  Watchmen  of  public  grounds  in  Washington,  un- 
der chief  engineer  of  army,  are  paid,  under  16  Stat  283,  $720  a  yetr, 
p.  820. 

Not  cited. 

91  U.  &  821'-823,  28  L.  897,  UNITBD  STATES  T.  OORUSS,  ETOt 
CO. 

United  States.—  Secretary  of  navy,  authorized  to  make  and  sus- 
pend contracts,  may  agree  on  compensation  for  partial  p^ormano^ 
p.  323. 
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91  U.  S.  324-340 


Compromise  nnl  settlamenb. —  Settlements  with  fall  knowledgtt 
iir<'  bliiilinp  od  goremmeDt,  and,  at  least,  cannot  be  disregarded 
without  retunilcig  the  consideration  to  contractor,  p.  323. 

Not  cited. 

ai  c.  s.  3-24-a:i(i,  13  L.  4io.  lobenstein  t.  united  states. 

ContractiB,— .^tcreement  ts  return  hides  of  all  cattle  slaugbtercd 
"  for  Indlantt,"  does  not  Include  those  delivered  on  foot,  p.  329. 

Contracts.— lu  case  of  an  sgreement  to  deliver  all  hides  of 
slaughtered  *.nii1e  which  superintendent  of  Indian  ullairs  shall  de- 
cide are  not  loiiulred  for  comfort  of  Indians,  the  number  to  be 
2,000  more  or  Ii'sh,  a  delivery  on  foot  Is  a  decision  they  are  so  re- 
quired, nnd  the  number  Is  not  guaranteed,  pp.  329.  330. 

Distinguished  In  Gteckler  v.  Slavena,  6  S.  Dak.  380,  59  N.  W.  328, 
where  exitci  weight  is  Stipulated. 

91  U.  S.  330-340,  23  L.  424,  SHBJPLBT  T.  COWAN. 

Public  lands, ^  Wherever  action  Is  required  by  officer  In  disposi- 
tion of  lands,  all  proceedings  tending  to  defeat  It  are  Impliedly 
Inhibited,  p.  33G. 

Public  lands,  whicb  fall  within  grants  to  others,  are  excluded 
from  t'alc  or  pie-emption,  and  pending  final  determination  of  this 
question  cauiiut  be  sold  by  State,  p.  337. 

Cited  with  ai'proval  in  Lake  Superior,  etc.,  Ry.  v.  Cunningham, 
155  U.  S.  -.iU.  ;!l>  L.  190,  15  S.  Ct.  110,  affirming  B.  C,  44  Fed.  831. 
collecting  L'a.ws.  land  granted  to  railroad  withdrawn  from  settle- 
ment nnd  fotfi-ltare  only  enforceable  by  government;  Hawke  v. 
Derrenl)U''h,  4  Dak.  29,  22  N.  W.  481,  land  patented  as  mineral 
laud,  not  i>pcii  io  town-site  location;  Cummings  v.  Powell,  97  Mo. 
53,3,  10  S.  ^\'.  h22,  part  of  lots  set  apart  for  schools,  none  subject 
to  location  till  whools  got  proper  amount.  Cited,  arguendo.  In  Ives 
T.  Ely,  57  Mich.  573,  24  N.  W.  814. 

Pabllc  lands.— Party  taking  the  initiatory  step,  followed  up  to 
patent  has  prior  right  over  others,  p.  337. 

Cited  Willi  U|jproval  In  McCreery  t.  Haskell,  119  U.  S.  330.  30  L. 
401).  7  S.  Ct.  178,  State  making  selection,  subsequent  pre-emption 
patent  ia  Invalid;  Last  Chance  Mining  Co.  v.  Tyler  Mining  Co.,  61 
Fed.  5(!5.  IT.  V.  S.  App.  456,  applied  to  conQICt  In  following  dip  of 
velDB-,  Lewis  V,  Johnson,  76  Fed.  478,  possessor  of  uplands  In 
Alaska  takes  littoral  rights  ns  belong  to  fee;  Flint,  etc..  Ity.  v.  Gor- 
don, 41  Mich.  4aO,  2  N.  W.  655,  any  subsequent  grant  Is  Inoperative; 
Hammond  v.  .lohnston,  63  Mo.  212.  «  S.  W.  87.  allowing  sale 
under  exec'iition  before  relnrn  of  surveyor's  pint;  Sliver,  etc..  Min- 
ing Co.  T.  ClKTk,  5  Mont  423,  6  Pac.  581,  mining  location  Is  superior 
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to  subsequent  town-site  entry;  Talbott  v.  King,  6  Mont  108,  9  Pac 
442,  same;  dissenting  opinion  In  Wlneman  v.  Gastrell,  53  Fed.  705, 
2  U.  S.  App.  449,  arguendo;  Bolton  y.  La  Camas,  etc.,  Co.,  10  Wash. 
257,  88  Pac.  1047,  majority  holding  title  does  not  vest  till  patent 

Distinguished  in  Eureka,  etc.,  Mining  Go.  y.  Richmond  Mining 
Co.,  4  Sawy.  818,  F.  C.  4,548,  prior  locator  not  objecting  is  bound 
by  subsequent  patent;  Roberts  v.  Gebhart,  104  Cal.  09,  37  Pac.  783. 
lieu  land  selection  not  approved  by  Interior,  claimant  cannot  object 
to  its  future  disposition;  Northern  Pac.  R.  R.  v.  Peronto,  3  Dak. 
232,  14  N.  W.  107,  settlement  not  allowed  on  land  granted  to  rail- 
road by  act  of  July  2,  1868. 

Public  lands. —  Patents  relate  back  to  initiatory  step  and  cut  off 
intervening  claimants,  p.  837. 

Cited  with  approval  in  McCreery  y.  Haskell,  119  U.  S.  330,  30  L. 
409,  7  8.  Ct  178»  State  making  selection  subsequent  pre-emption 
patent  is  invalid;  Sturr  v.  Beck,  133  U.  S.  550,  33  L.  765,  10  S.  Cl 
853,  and  Ison  v.  Nelson  Mining  Co.,  47  Fed.  200,  all  applied  to 
claim  to  water;  Pacific,  etc..  Milling  Co.  v.  Spargo,  8  Sawy.  e>47.  16 
Fed.  350,  the  entry  and  patent  regarded  as  one  title;  Lili^ithal  v. 
Southern,  etc.,  Ry.,  56  Fed.  704,  party  settling  before  profile  filed,  is 
prior  in  right;  Hammond  v.  Johnston,  93  Mo.  212.  6  S.  W.  87,  allow- 
ing execution  before  return  of  surveyor's  plat;  Block  v.  Morrison, 
112  Mo.  356,  20  S.  W.  343,  same  rule  to  New  Madrid  location:  Ben- 
ton V.  Johncox,  17  Wash.  288,  61  Am.  St  Rep.  921,  49  Pac.  498,  39 
li.  R.  A.  Ill,  applied  to  riparian  right  to  water  against  appropriator; 
dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  S.  22a  19 
S.  Ct.  162,  majority  holding  United  States  could  not  bring  trover  for 
timber  by  subsequent  acquisition  of  reversion;  Sproat  v.  Duriand. 
2  Okl.  72,  35  Pac.  894,  arguendo;  Bolton  v.  La  Camas,  etc..  Co.. 
10  Wash.  257,  38  Pac.  1047,  majority  holding  title  does  not  vest  till 
patent.  Cited,  arguendo,  in  Lockwltz  v.  Larson,  16  Utah,  279,  52  Pac 
281. 

Distinguished  in  Evans  v.  Durango.  etc..  Coal  Co.,  80  Fed.  438. 
49  U.  S.  App.  332,  one  negligently  allowing  another  to  enter  cannot 
recover  coal  mined;  Cruse  v.  M'Cauley,  96  Fed.  373,  appropriator 
of  water,  not  diligent  in  laying  ditch,  loses  priority. 

Public  lands.— Patent  on  State  selection  takes  effect  as  of  the 
time  when  selection  Is  made  and  reported  to  land  office;  patent  on 
pre-emption,  from  time  of  settlement  as  shown  by  proofs  In  local 
office,  p.  387. 

Cited  with  approval  in  McCreery  v.  Haskell,  119  U.  S.  330,  30  L. 
409,  7  S.  Ct  178,  State  making  selection,  subsequent  pre-emption 
patent  is  Invalid;  Northern  Pac.  Ry.  v.  McCormick,  89  Fed.  662, 
homestead  entry  within  railroad  grant  before  filing  map  of  definite 
location,  has  priority;  Dantorth  v.  Morrical,  84  111.  458,  subsequent 
patent  is  void,  may  be  set  aside  in  equity;  Hammond  y.  Johnston, 
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B3  Mo.  212,  6  S-  W.  87,  aUowtng  execution  before  return  of  aur- 
reyor'B  plat;  Wardwell  v.  Paige,  9  Or.  622,  subsequent  patent  from 
State,  witbont  notice,  la  subject  to  pre-emption  claim. 

Publie  land!.— ActltKi  of  State  or  settier  must  be  brougbt  offl- 
dallf  to  notice  of  land  officers  before  rigbts  to  priority  are  recog- 
nbeed,  p.  337. 

ated  obiter  In  McCreery  v.  Haakell,  119  U.  S.  330,  30  L.  400,  7 
S.  Ct    178. 

FabUc  laiida.~-Act  of  1841,  aatborlzine  State  to  select  land,  does 
not  iltaplace  prorlslona  for  pre-emption;  both  bave  full  operation, 
p.  337. 

ated  with  approval  in  McCreery  v.  Haskell,  119  V.  8.  330,  30  L. 
4<ii).  T  .'<.  ('t.  178,  State  making  selection,  siit)8cquent  pre-emption 
patent  Invalid. 

Public  lands. —  No  vested  right  exists  against  government  till  all 
ttepe  are  taken,  but  as  against  otber  parties,  the  Orst  In  commenc- 
ing  Is  the  first  in  right,  p.  338. 

Cited  with  approval  In  Wlrtb  v.  Branson,  96  V.  S.  121,  25  L.  87, 
all  steps  taken,  patent  to  another  Is  void;  Marques  v.  Filsble.  101 
T7.  8.  475,  25  L.  801,  matter  being  under  consideration  of  land  de- 
partment, Slate  court  should  not  pass  thereon;  Sturr  v.  Beck.  183 
n.  S.  SSO,  33  L.  765,  10  8.  Ct.  353.  applied  to  claim  to  water;  Ard 
T.  Brandon.  166  D.  B.  542.  39  L.  628,  15  S.  Ct  408,  not  deprived  by 
wrongful  rejection  by  officer  of  fees;  Black  v.  Elkbom  Mining 
Co..  163  D.  8.  451,  41  L.  223,  16  8.  Ct  1103,  affirming  S.  C.  52  Fed. 
862.  T  IT.  S.  App.  393,  no  payment,  wife  baa  no  dower  Interest 
against  grantee;  Gonzales  v.  French,  164  D.  S.  346.  41  L.  4A1.  17 
S.  Ct  106.boldlng  town-site  settler  prevails  over  pre-emptioner  with- 
out vested  rigbta;  Kingman  v.  Holthaus,  59  Fed.  310,  312,  Incipient 
location  may  be  sold  on  execution  as  between  parties;  Muse  v. 
Arlington  Hotel  Co..  68  Fed.  643,  United  States  not  bound  to  protect 
Inchoate  claims  from  Spain  and  France;  Pierce  v.  Sparks.  4  Dak. 
2,  22  N.  W.  491,  mere  occupancy  does  not  affect  right  of  disposition 
of  government;  Davis  v,  Magoun.  —  Iowa  — ,  80  N.  W.  428,  entry 
erroneously  cancelled  and  then  reinstated,  but  no  patent  issued, 
clalmajit  liable  for  taxes;  Hammond  v.  .Tohnston,  93  Mo.  214;  6  S. 
W.  88,  parties'  right  subject  to  execution;  Coleman  v.  Allen,  5  Mo. 
App.  133.  1S4,  similar  to  cited  case;  Duncan  v.  Newcomer,  9  S.  Uak. 
379,  69  N.  W.  581,  land  not  subject  to  tax  till  right  perfected;  Cald- 
well V.  Busb.  6  Wyo,  353,  45  Pac.  490,  purchaser  before  potent  takes 
subject  to  right  of  cancellation;  dissenting  opinion  In  Sproat  v. 
Durland.  2  Okl.  62,  72,  35  Pac  888,  894,  majority  enjoining  inter- 
ference with  homestead  claimant;  Kahn  v.  Old  Telegraph  Mining 
Co..  2  Utah,  212,  majority  dlaallowlng  objection  to  defendiint'x 
patent  In  ejectment  Cited  obiter  In  Herahberger  v.  Blewett,  55 
Fed.  180 
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IMstlngulshed  in  Deweese  v.  Reinhard,  61  Fed.  779,  19  U.  S.  App. 
G98,  and  Hartman  v.  Warren,  76  Fed.  163,  40  U.  S.  AppL  1^5,  one 
not  acquiring  right  before  patent,  cannot  subject  the  holder  to  trust 
in  his  favor,  because  of  erroneous  Issuance. 

Public  lands.— Right  of  settler  cannot  be  prejudiced  by  refusal 
of  local  oflBcers  to  receive  proof,  p.  339. 

Cited  with  approval  in  Ard  V.  Brandon.  156  U.  S.  542,  39  L.  526, 
15  S.  Ct.  408,  party  rightfully  on  land,  not  affected  by  subsequent 
grant;  St  Paul,  etc.,  Ry.  v.  Sage,  71  Fed.  47,  36  U.  S.  App.  340, 
party  must  diligently  and  consistently  demand  his  right;  Roy  v. 
Duluth,  etc.,  R.  R.,  69  Minn.  552,  72  N.  W.  795,  is  equitable  owner 
against  subsequent  patent  pending  appeal;  Jamestown,  etc.,  R.  R. 
V.  Jones,  7  N.  Dak.  628,  76  N.  W.  229,  superior  right  not  defeated 
where  entry  prevented  by  uncancelled  homestead.  See  note  In  87 
Am.  Dec.  133. 

Distinguished  in  Roberts  v.  Gebhart,  104  Cal.  69,  37  Pac.  783, 
lieu  land  selection  not  approved  by  Interior,  claimant  cannot  ques- 
tion  future  disposition. 

Public  lands.— Determination  of  land  officers  on  questions  of 
fact  is  conclusive  on  courts,  in  absence  of  fraud  or  mistake  of  law, 
p.  340. 

Cited  with  approval  in  following  cases  wherein  decision  of  land 
officers  is  held  conclusive;  Landale  v.  Daniels,  100  U.  S.  118,  25  L. 
589,  and  Marquez  v.  Frlsble,  101  U.  S.  476,  25  L.  801,  mistake  of  law 
not  clearly  stated;  Vance  v.  Burbank,  101  U.  S.  519,  25  L,  931,  Lee 
V.  Johnson.  116  U.  S.  51,  29  L.  571,  6  S.  Ct  250,  and  Ard  v.  Pratt 
43  Kan.  423,  23  Pac.  648,  whether  party  had  conformed  to  law; 
Qulnby  v.  Conlan,  104  U.  S.  426,  26  L.  802.  decision  that  public 
survey  extended  over  grant  and  other  lands  given  In  satisfaction; 
Baldwin  v.  Stark,  107  U.  S.  405,  27  L.  527,  2  S.  Ct  474,  finding  that 
party  had  previously  exercised  the  pre-emptive  right;  Maxwell 
Land  Grant  Case,  121  U.  S.  380,  30  L.  959,  7  S.  Ct  1028,  where 
evidence  of  fraud  or  mistake  was  not  clearly  stated  and  fully 
proved;  Craig  v.  Leitensdorfer,  123  U.  S.  211,  212,  31  L.  122,  123, 
8  S.  Ct.  96,  97,  no  interference  unless  some  definite  redress  is  de- 
manded; United  States  v.  California,  etc..  Land  Co.,  148  U.  S.  44,  37 
L.  360,  13  S.  Ct.  463,  applied  to  certificate  by  governor  that  certain 
amount  of  road  was  constructed;  Catholic  Bishop  v.  Gibbon,  158 
U.  S.  166,  39  L.  936,  15  S.  Ct  784,  collecting  cases,  determination 
as  to  what  is  a  missionary  station  and  how  much  land  it  occu- 
pied; Aiken  v.  Ferry,  6  Sawy.  85,  F.  C.  112,  determination  as  to 
which  is  prior  settler;  Bear  v.  Luse,  6  Sawy.  156,  F.  C.  1,179,  de- 
cision is  conclusive  of  every  fact  within  scope  of  inquiry  which 
might  have  been  raised;  Pacific,  etc.,  Milling  Co.  v.  Spargo,  8  Sawy. 
647,  16  Fed.  349,  whether  lands  subject  of  patent  or  not;  Rector  t. 
Gibbon,  2  McCrary,  285,  Judgment  of  commissioners  appointed  in 
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relation  to  Hot  Springs  reBervatlon  conclusive  as  to  law;  Aurora, 
etc.,  Mln.  Co.  T.  Bigbty-flve  Mln.  Co.,  12  Sawy.  363,  34  Fed.  B20, 
even  error  of  taw  not  open  to  collateral  attack;  Slonx,  etc.,  R.  B. 
T.  United  States,  34  Fed.  837,  rnle  not  changed  by  act  of  March  3, 
1887:  Sloui  City,  etc.,  R.  R.  v.  United  States,  36  Fed.  612,  land 
officers  not  enjoined  from  allowing  entry  on  land  claimed  by  rail- 
road; Durango,  etc..  Coal  Co.  v.  Evans,  60  Fed.  42&,  49  U.  S.  App. 
315.  and  Empey  t.  Plugert,  64  Wis-  612,  26  N.  W.  563,  bill  most 
show  fraudulent  tesdmony  was  decisive  on  resnlt;  Dlller  v.  Haw- 
ley.  81  Fed.  653,  48  U.  8.  App.  468,  finding  tbEt  entry  was  not 
made  In  good  faitb  for  use  of  entrymon;  TJnkawller  v.  Schneider, 
9S  Fed.  205,  that  be  waa  a  good-faith  purchaser  from  railroad; 
Haya  v.  Stelger,  76  Cal.  558,  18  Pac.  071.  errors  must  be  dearly 
stated;  Sbanklln  v.  McNamara.  87  Cal.  378.  26  Pac.  346,  and  Puller 
T.  Sbedd.  161  la  492,  52  Am.  St  Rep.  307,  44  N.  E.  296,  33  L.  R.  A. 
161,  decision  as  to  what  Is  swamp  and  overflowed;  Forbes  v.  Dris- 
coll,  4  Dai.  R52,  354.  356.  31  N.  W.  641.  642.  643.  and  Vantongeren 
T.  H^eman.  5  Dak.  209.  212,  221,  38  N.  W.  66,  68.  73.  right  to  pre- 
emption not  determined  In  State  court  pending  contest  before  land 
department;  Porter  v.  Bishop.  25  Fla,  760,  6  So.  866.  homestead 
entry  cancelled  by  offlcera  for  failure  to  make  proof;  Janes  v.  Wil- 
kinson, 2  Kan.  App.  368.  42  Pac.  738.  mere  possessor  cannot  ques- 
tion validity  of  patent;  Bridenbaugb  v.  King,  42  Ohio  St.  412,  pturty 
must  be  prompt  in  asaertliig  his  equities;  King  v.  ThompatMi,  3 
Okl.  647,  39  Pae.  467.  rule  applied  to  town-^te  trustees  In  Okla- 
homa; Johnson  T.  Bridal,  etc..  Lumber  Co..  24  Or.  186,  33  Pac.  520, 
refusing  to  review  decision  on  facts;  Harrington  v.  Wilson.  10  8. 
Dak.  6oa  74  N.  W.  1056.  complaint  cannot  be  amended  to  state 
facts  other  than  as  found  by  officers:  Sparks  v.  Brown,  2  Wash. 
Ter.  432.  7  Pac.  864,  questions  of  selection  and  distances;  Keaue 
V.  BryKRer.  3  Wash.  350.  28  Pac.  6.17.  decision  aa  to  bona  fides; 
Wiseman  v.  Eastman.  —Wash.  — .  57  Pac.  400,  401,  question  of 
fraud  not  examined  where  It  was  brought  before  ofili-ers;  McCord 
V.  HUl.  —  Wis.  — .  80  N.  W.  736.  equlOea  not  adjusted  till  United 
States  has  parted  with  title;  Caldwell  v.  Bush.  6  Wyo.  354.  45  Pac. 
490,  cancellation  for  fraud  Is  conclusive. 

In  following  cases  decision  of  land  officers  was  reviewed:  Moore 
V.  Bobbins.  96  U.  S.  535,  24  L.  851,  8t  Paul,  etc.,  R.  E.  v.  Winona, 
etc..  R.  B..  112  U.  R.  733,  28  L.  877,  5  S.  Ct  341.  Wisconsin,  etc.,  R, 
E.  V.  Poreythe,  159  U.  8.  61,  40  L.  76,  15  S.  Ct.  1025,  Southern  Pac. 
R.  R  V.  Dull,  10  Sawy.  522,  22  Fed.  .WO,  Glldden  v.  Union  Pac. 
Ry,,  30  Fed.  661,  Wormouth  v.  Gardner,  112  Cal.  610,  44  Pac.  807. 
and  Tatro  v.  PreDch,  83  Knn.  53.  5  Pac.  429,  court  granting  relief 
(or  error  of  law;  Rector  v.  Gibbon.  Ill  U.  S.  291,  28  L.  432.  4  S. 
Ct  612.  Wlddicombe  v.  Ohllders,  124  U.  S.  405.  31  L.  430.  8  S.  CL 
B20,  Monroe  Cattle  Co.  v.  Becker.  147  U.  S.  57,  37  L.  77.  13  S.  Ct 
221.  and  Lee  T.  Justice  Mln.  Co.,  2  Gtrio.  App.  122,  29  Pac.  1023. 
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court  may  determine  whether  patent  is  subject  to  trus.t  for  an- 
other; Leltensdorfer  v.  Campbell,  5  Dill.  427,  F.  C.  8,225.  allegation 
of  bribery  states  case  for  relief;  Stevens  v.  Sharp,  6  Sawy.  117, 
F.  C.  13,410,  settler  having  his  wife's  share  conveyed  to  another 
woman,  conveyance  to  wife  compelled;  United  States  v.  White,  9 
Sawy.  127,  17  Fed.  562,  fraud  for  which  patent  is  vacated  must 
be  extrinsic  to  trial  on  which  patent  issued  and  not  for  false  testi- 
mony; Stimson  Land  Go.  v.  Rawson,  62  Fed.  430,  American  Mort- 
gage Co,  V.  Hopper,  64  Fed.  555,  29  U.  S.  App..  12,  cancelling  an 
entry  on  general  conclusion  of  fraud  is  not  binding;  Sloan  v.  United 
States,  95  Fed.  194,  under  28  Stat.  305,  taking  jurisdiction  of  claims 
by  Indians  while  title  is  in  United  States,  irrespective  of  land 
officers;  Bumham  v.  Starkey,  41  Kan.  616,  21  Pac.  629.  parties  to 
attack  patent  must  follow  up  their  own  regularly;  United  States 
V.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  305,  308,  17  Pac.  417,  420,  patent 
set  aside  for  fraud. 

Cited  also  in  dissenting  opinion  in  Chapman  v.  Quinn.  56  Cal.  285, 
286,  295,  majority  disallowing  one  deprived  of  right  by  officers  to 
recover  against  patentee;  South  Knd  Min.  Co.  v.  Tinney,  22  Ney. 
44,  46,  35  Pac.  97,  98,  majority  holding  patent  obtained  by  fraud 
not  held  in  trust;  Galliher  v.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72, 
majority  holding  decision  that  party  had  no  right  to  enter  is  con- 
clusive; arguendo,  in  Knapp  v.  Thomas,  39  Ohio  St.  387. 48  Am.  Rep. 
467,  and  South.,  etc.,  R.  R.  v.  Gilliam,  85  Ala.  175,  4  So.  695.  See 
note,  12  Am.  Dec.  566,  567,  13  Am.  Dec.  509,  and  extended  note,  20 
Am.  Dec.  273. 

91  U.  S.  341-342,  23  L.  412.  STONE  v.  TOWNE. 

Quieting  title. —  Complainant  cannot  set  aside  for  fraud  a  judg- 
ment against  his  grantors  of  certain  lands,  although  the  deed  to 
him  is  attacked  by  the  judgment  creditor  as  invalid,  where  he  was 
not  party  to  the  judgment  and  it  is  not  a  lien  on  the  lands,  p.  341. 

Not  cited. 

91  U.  S.  343^56,  23  L.  428,  UNION  PACIFIC  R.  R.  v.  HALL. 

States.—  Legal  boundary  of  Iowa  is  in  middle  of  channel  of  Mis- 
souri river,  p.  346, 

Cited  obiter  in  Kendall  v.  Green,  67  N.  H.  567,  42  Atl.  182. 

Statutes.—  "  On  boundary  of  Iowa  "  are  not  technical  words,  and 
are  to  be  taken  as  having  been  used  by  Congress  in  their  ordluary 
signification,  p.  347. 

States.— Common  usage  speaks  of  boundary  of  State  as  a  river, 
though  It  may  be  the  middle  thereof,  p.  347. 

Cited  and  applied  by  analogy  In  Kendall  v.  Green.  67  N.  H.  567. 42 
Atl.  182,  measurement  to  begin  certain  distance  from  house  Is 
made  from  side  and  not  from  edge  of  eaves. 
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BallnMdfl.— Bridges  necessary  on  line  are  fully  authorized  by 
charter  without  express  grant,  p,  350. 

Cited  with  approval  In  Hugbes  t.  Northern,  etc.,  Ry.,  6  Sawy.  327, 
B28,  18  Fed.  116,  allowing  drawbridge  over  navigable  water;  People 
T.  Potrero,  etc..  R.  E,,  67  Cal.  167,  7  Pac.  446,  allowing  bridge  by 
itreet  railroad. 

BaUroads.— lultlal  point  of  Iowa  branch  of  Union  Pacific  was 
fixed  by  CongreBB  on  the  Iowa  bank  of  MIsbouH  river,  p.  352. 

Estoppel.— Railroads  building  bridge  and  applying  for  power  to 
mortgage  It  and  levy  toll  cannot  assert  tbey  located  It  In  wrong 
place,  p.  353. 

Kallroads  —  Kandamua.— Union  Piiclflc  being  required,  by  acts 
of  1S62  and  18^,  to  run  Its  trains  as  a  continuous  line  from  Coun- 
cil BlutTs  on  Towa  shore  of  Missouri,  across  the  bridge  and  west- 
ward over  Its  road,  mandamus  under  act  of  1873  properly  Issued 
to  compel  such  action,  pp.  353.  3S4. 

Cited  with  approval  In  Union  Pacific  Ry.  v.  United  States,  117  U. 
8.  361,  29  L.  923,  6  S.  Ct.  776,  rates  to  be  paid  by  government  apply 
to  transportation  over  bridge;  Northern,  etc..  R.  R.  v.  Washington 
Ter.,  142  U.  S.  499,  35  L.  1095.  12  S.  Ct.  2K'i.  mandnmuH  only  lies 
for  specific  duty;  Union,  etc.,  Ry,  v.  Chicago,  etc..  Ry..  163  U.  S. 
688,  41  L.  274,  16  8.  Ct  1182.  affirming  S.  C.  61  Fed.  321,  10  U.  S 
App.  98.  may  allow  other  trains  to  run  thereon;  uenver.  etc.,  R.  R. 
r.  Atchison,  etc.,  R.  R.,  4  McOrary.  343.  15  Fed.  655.  agreement 
not  to  do  bualneSB  to  certain  points  Is  void;  Union  Pac.  Ry.  v. 
Pottawattamie,  4  Dill.  499.  F.  C.  14.3S1,  bridge  may  be  separately 
taxed;  Ohio,  etc..  Ry.  v.  People.  120  111.  206,  11  N.  B.  350.  com- 
peUlng  road  to  operate;  Illinois,  etc.,  R.  R,  v.  People,  143  111.  452. 
33  N.  E.  ITS,  19  L.  R.  A.  125.  compelling  operation  as  a  continuous 
line  without  change;  Browndl  v.  Old  Colony  R,  R.,  164  Mass.  32. 
49  Am.  St  Rep.  444,  41  N.  E.  108.  29  L.  R.  A.  171,  collecting  cases, 
legislature  may  require  operation  of  ferry,  and  court  will  decree  It; 
State  V.  Spokane,  etc..  By.,  19  Wash.  528.  67  Am.  St.  Rep.  747,  53 
Pac.  721,  41  L.  R.  A.  518,  compelling  operation  of  street  railway 
without  previous  demand;  dlaeentlng  opinion  in  Council  Blufts  v. 
Kansas  City,  etc,  B.  R.,  45  Iowa,  376.  Cited,  arguendo,  in  McLeod 
T.  Central  Normal  School,  152  Pa.  St.  58C.  25  Atl.  1113,  and  Chicago. 
etc..  R.  R.  V.  Milwaukee.  89  Wis.  513.  62  X.  W.  419,  28  L.  R,  A. 
254,  and  note.  See  note,  37  Am.  St.  Rep.  321.  4  Dill.  497,  and  F.  C. 
16.601. 

Distinguished  In  IlllnolB.  etc.,  R.  B,  v.  Illinois.  163  U.  S.  154.  41 
L.  111.  16  S.  Ct  1101,  State  cannot  compel  trains  to  stop  at  county 
seat,  when  a  hindrance  to  Interstate  commerce;  People  v.  Rome.  etc.. 
E.  R,  103  N.  T.  106.  8  N.  E.  373.  railroad  acquiring  two  lines  be- 
tween points  may  abandon  one;  State  v.  Carey.  2  N.  Dak.  41.  4!) 
N.  W.  166.  collecting  caaeg,  not  enforcing  Judicial  discretion. 
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Mandamus  lies  to  enforce  public  duty,  not  due  goverument  as  such, 
at  suit  of  Individual,  without  Intervention  of  government  lair 
officer,  p.  355. 

Cited  with  approval  in  People  v.  Colorado,  etc.,  IL  B.,  42  Fed. 
640,  641,  Individual  moving  on  behalf  of  people  must  show  citizen- 
ship and  his  injury  as  such;  Lehigh  v.  State,  69  Ala.  266,  Is  a  supple- 
mentary remedy  In  absence  of  other;  Eby  v.  School  Trustees,  87 
Cal.  176,  25  Pac.  243,  taxpayer  with  children  may  compel  location 
of  school;  Chicago,  etc.,  R.  R.  v.  Suffem,  129  111.  282,  21  N.  B.  825, 
to  compel  connection  with  side  track  to  mine;  State  v.  Demaree,  80 
Ind.  523,  county  commission  compelled  to  repair  bridge;  Potwln 
Place  V.  Topeka  Ry.,  51  Kan.  613,  37  Am.  St.  Rep.  314,  33  Pac.  310, 
and  State  v.  Spokane,  etc.,  Ry.,  19  Wash.  523,  525,  67  Am.  St  Rep. 
744,  745,  53  Pac.  721,  41  L.  R.  A,  517,  compelling  operation  of  street 
railway;  State  v.  Burke,  33  La.  Ann.  510,  State  cannot  be  com- 
pelled to  perform  contracts;  Stuart  v.  Kansas,  etc.,  R.  B.,  51  La. 
Ann.  206,  25  So.  129,  refusing  to  compel  depot  at  certain  place  in 
absence  of  duty  there  to  place  It;  Pumphrey  v.  Mayor,  47  Md.  IM, 
28  Am.  Rep.  447,  compelling  mayor  to  assume  charge  of  bridge; 
State  V.  Weld,  39  Minn.  428^  40  N.  W.  562,  compelling  auditor  to 
keep  his  office  at  county  seat;  State  v.  Hannibal,  etc.,  R.  R.,  86  Mo. 
17,  compelling  restoration  of  highway;  State  v.  Home  Street  B  R.» 
43  Neb.  838,  62  N.  W.  228,  and  State  v.  Grace,  20  Or.  168,  25  Pac. 
384.  relator  need  only  show  citizenship  and  interest  in  execution 
of  law;  State  v.  Board  of  Education,  35  Ohio  St.  384,  board  may  be 
compelled  to  carry  into  effect  its  determination  as  to  text-book8^ 
State  V.  Lien,  9  S.  Dak.  300,  68  N.  W.  749,  collecting  cases,  taxpayer 
may  compel  proceedings  to  locate  county  seat;  Kimberly  v.  Morris, 
87  Tex.  638,  31  S.  W.  809,  affirming  S.  C,  10  Tex.  Civ.  App.  600,  31 
S.  W.  813,  compelling  local  option  election;  State  v.  San  Antonio,  etc, 
Ry.,  10  Tex.  Civ.  App.  14,  30  S.  W.  266,  compelling  operation  of  rail- 
road; Richmond  Ry.,  etc.  v.  Brown,  97  Va,  31,  32  S.  E.  776,  compel- 
ling street  cars  to  transfer;  State  v.  Janesvllle  St.  Ry.,  87  Wis.  79,. 
41  Am.  St  Rep.  28,  57  N.  W.  972,  22  L.  R.  A.  763,  telephone  company 
may  compel  guard  wire  over  trolley  as  required  by  statute:  dis- 
senting opinion  In  Burkhart  v.  Reed,  2  Idaho,  4&4,  22  Pac.  6,  majority 
disallowing  mandamus  by  speaker  of  house  to  compel  secretary  to* 
correct  journal.  Cited,  arguendo,  In  St  Louis  v.  St  Louis  Gaslight 
Co.,  70  Mo.  115,  and  Boody  v.  Watson,  64  N.  H.  174,  9  AtL  803, 
collecting  cases;  obiter  in  Attorney-General  v.  Boston,  123  Mass. 
479.  See  note,  28  Am.  Rep.  448,  7  Am.  St.  Rep.  485,  and  37  Am.  Sr, 
Rep.  318. 

Distinguished  in  State  v.  Mobile,  etc.,  Ry.,  59  Ala.  325,  collecting' 
cases,  disallowing  mandamus  for  excessive  charges  by  railroad; 
Stnte  V.  Dodge  City,  etc.,  Ry.,  53  Kan.  335,  36  Pac.  757.  24  L.  R.  A.. 
5uS,  and  n.,  refusing  to  compel  Insolvent  company  to  relay  Its  tracks; 
State  V.  Henderson,  38  Ohio  St  649,  refusing  to  compel  what  is  dls- 
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oretloDBj-7;  Sherwood  r.  Atlantic,  etc.,  Ry.,  94  Va.  306,  26  S.  D. 
948,  malDtenance  ot  branch  road,  permlssively  built,  not  enforced. 
Modified  In  Coleman  Y.  People,  7  Colo.  App.  252,  42  Pac.  1044,  re- 
lator must  proceed  with  diligence. 

Kuidamns.—  Orantlog  writ  la  discretionary  with  court,  p.  356. 

Approvefl  in  State  t.  Home  Street  R.  R.,  43  Neb.  839.  62  N.  W.  228, 
denied  if  Tezatlous  or  trivial. 

Miscellaneous.—  Cited  in  People  v.  Colorado,  etc.,  R.  R..  42  Fed. 
640,  Circuit  Court  no  orlirinal  Jurisdiction  by  mnndamus,  except 
especially  granted;  State  v.  Elliott,  13  Utah,  208,  44  Pac.  251,  without 
application. 

81  U.  8.  356-357.  23  L.  436.  AMORT  v.  AMORY. 

Appeal  and  error. —  Case  on  appeal  will  not  be  dismissed  on  mo- 
tion, tfaongh  court  ot  opinion  It  Is  brought  tor  delay,  p.  357. 

Appeal  and  ottot. —  Case  on  appeal  cannot  be  advanced  (or  argu- 
ment because  without  merit,  p.  357. 

Followed  In  Dzlalyuski  v.  Banlt,  23  Fia.  4S.  1  So.  339. 

Appeal  and  ^ror. —  Damages  will  be  given  in  Supreme  Court  for 
appeals  taken  for  delay,  p.  357. 

Approved  In  Wilson  t,  Everett,  139  V.  S.  621,  35  L.  288,  11  S.  Ct. 
665,  allowing  10  per  cent 

91  U.  8.  357-362,  23  L.  436,  MORSELL  ?.  FIRST  N.\T.  BANK. 

Xxocntlon.—  At  common  law,  equitable  Interests  were  not  subject 
to  execution,  p.  360. 

Cited  with  approval  In  Brandies  v.  Cochrane,  112  U.  S.  350,  28  L. 
763,  5  8.  Ct.  196.  Judgment  lien  against  power  of  appointment  with 
vested  estate  defeated  by  execution  thereof.  See  note.  93  Am.  Dec. 
34a 

JndgTnanta  at  common  law  were  not  liens  on  real  estate,  but  they 
arose  from  power  to  lasne  elegit,  p.  3S0. 

Cited  with  approval  in  Cooke  v.  Avery.  147  U,  8.  389,  37  L.  214,  13 
S,  Ct  346,  title  resting  on  validity  of  Hen  under  Judgment  of  Circuit 
Court,  depends  on  l(Mh  of  United  States. 

Jodgmants  In  District  of  Columbia  are  not  llena  on  property  pre- 
viously conveyed  to  trustees,  with  power  of  sale  to  pay  debts,  p.  362. 

Approved  In  Freedmans.  etc..  Trust  Co.  v,  Barle,  110  IT.  S.  712,  28 
L.  302,  4  S.  Ct.  227,  Judgment  creditor  may  obtain  priority  In 
equitable  Interest,  subject  to  debt,  by  Oling  bill. 
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91  U.  S.  362^65,  23  L.  438,  ARTHUR  v.  GUMMING. 

Customs  duties. —  Descriptlye  terms  of  commercial  articles  are 
interpreted  as  understood  by  commercial  men  in  our  own  ports,  at 
time  of  passage  of  the  act,  p.  363. 

Customs  duties. —  In  act  of  1872,  "oil-cloth  foundation  or  floor- 
cloth canvas"  are  controvertible  terms,  and  are  not  "burlaps,*' 
p.  365. 

Cited  in  Weilbacher  v.  Merrltt,  37  Fed.  87,  leaving  to  Jury  whether 
words  connected  by  "or  "  are  controvertible. 

Customs  duties.—  Under  act  of  1872,  "  burlaps  "  though  suitable 
for  oil-cloth  foundation  only  pays  30  per  cent  ad  valorem,  p.  365. 

Trials. —  Where  party  entitled  to  verdict,  court  may  direct  jury  to 
find  accordingly,  p.  366. 

91  U.  S.  365-366,  23  L.  439,  THE  D.  R.  MARTIN. 

Admiralty.— Where  libellant  recovers  In  District  Court  less  than 
prayed,  but  does  not  appeal,  and  is  reversed  by  Circuit  Court,  he  can- 
not appeal  to  Supreme  Court  if  that  recovered  is  less  than  jurisdic- 
tional amount,  p.  366. 

Not  cited. 

91  U.  S.  366-367,  23  L.  208,  THE  JUNIATA. 

BeiKwitions  taken  since  appeal  In  admiralty  under  commlsBion 
from  Circuit  Court,  not  admitted  in  Supreme  Court  unless  sufficient 
excuse  is  shown  for  not  talking  in  usual  way,  p.  367. 

Approved  In  The  Venezuela,  52  Fed.  875, 1  U.  S..App.  314,  collect- 
ing cases,  admitting  depositions. 

91  U.  S.  367-^79,  23  L.  449,  KOHL  v.  UNITED  STATES. 

Eminent  domain.— United  States  may  condemn  land  for  its  own 
uses  within  States  free  from  any  regulation  by  latter,  pp.  371,  372, 
374. 

Cited  with  approval  in  United  States  y.  Jones,  109  U.  S.  519,  27 
L.  1017,  3  S.  Ct.  351,  power  to  fix  compensation  may  be  delegated  to 
State  tribunal;  United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  666^ 
28  L.  850,  5  S.  Ct  311,  implied  contract  foi^ompensation  arises 
though  no  formal  condemnation:  Cherokee  Nroon  v.  Southern,  etc, 
Ry.,  135  U.  S.  656,  34  L.  302,  10  S.  Ct.  970,  affirming  S.  C,  33  Fed. 
911,  railroad  may  exercise  eminent  domain  on  Indian  land;  Ryan 
V.  United  States,  136  U.  S.  81,  34  L.  452,  10  S.  Ct  918.  United  SUtes 
may  purchase  land  in  States  for  forts;  Chappell  v.  United  States,  160 
U.  S.  510,  40  Ia  514,  16  S.  Ct  400,  may  condemn  for  lighthouse; 
United  States  v.  Gettysburg,  etc.,  Ry.,  160  U.  S.  679,  40  L.  580,  16 
S.  Ct  429,  reversing  United  States  v.  Certain  Tract  of  Land,  67  Fed. 
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871.  maj  coodemD  to  pregerve  iMttlefleld;  United  States  t.  OregoD 
Hy.,  etc..  Co.,  9  Sawy.  66, 16  Fed.  528.  and  Chappell  v.  United  States, 
81  Fed.  765,  42  U.  8.  App.  539,  legislature  determines  the  necessity; 
f!tocktoa  V.  Baltimore,  etc.,  R.  R.,  32  Fed.  18.  may  autborlze  railroad 
bridge;  In  re  Rugbelmer,  38  Fed.  371,  act  authorizing  officers  to  ac- 
quire by  condemnation  Is  valid  though  not  providing  compensation; 
Dasblell  t.  Qrosyeuor,  S6  Fed.  338,  25  U.  S.  App.  227,  27  K  R.  A. 
70,  government  Infringing  patent  la  manufacturing  cannon,  not 
enjoined;  High,  etc..  Lumber  Co.  v.  tTnfted  States,  69  Fed.  326,  87 
U.  S.  App.  234,  for  locks  on  navigable  river;  Dickson  v.  United 
States,  125  Mass.  315,  28  Am.  Rep.  233,  United  States  may  take  a 
devise:  Matter  of  Petition  of  United  States,  96  N.  7.  234,  United 
States  may  proceed  In  State  court;  Darlington  v.  United  States,  82 
Ta.  St.  386,  22  Am.  Rep.  786,  may  condemn  for  public  buildings; 
dissenting  opinion  In  Pensacola  Tel.  Co.  v.  Western  Un,  Tel.  Co., 
96  U.  S.  19,  24  L.  714,  majority  holding  telegraph  compaoies  can- 
not be  excluded  from  other  States,  used  for  postal  punwses;  Schil- 
llnger  v.  United  States,  155  U.  S.  174,  89  L.  112,  15  S.  Ct  89,  ai^ 
guendo.  Cited,  arguendo.  In  Fort  Leavenworth  R.  R.  v.  Lowe,  114 
U.  8.  531,  29  L.  266,  5  S.  Ct  998,  Van  BrockUn  v.  Tennessee,  117 
U.  8.  155,  29  L.  846,  6  8.  Ct  672,  collecUng  cases.  Decker  v.  Balti- 
more, etc.,  R.  R.,  80  Fed.  728,  UUnols  v.  Illinois,  etc.,  B.  R.,  33  Fed. 
re4,  People  T.  District  Conrt,  11  Colo.  153,  17  Pac.  801,  State  v.  In- 
diana, etc.,  Mln.  Co.,  120  Ind.  681,  22  N.  El  760,  6  L.  R.  A.  683,  and 
n.,  and  B.  &  O.  R.  B.  v.  P.  W.,  etc.,  E.  R..  17  W.  Va.  861. 

Distinguished  In  United  States  v.  Fox,  94  U.  8.  320.  24  L.  192, 
In  New  York,  devise  to  United  States  Is  void;  United  States  v.  Bain. 
3  Hughes,  607,  F.  G.  14,496,  govenuuent  purchasing  wharf,  bound 
by  State  laws. 

Eminent  domain  Is  Inseparable  from  sovereignty,  unless  denied 
to  It  by  Its  fundamental  law,  pp.  371,  372. 

Cited  with  approval  in  Searl  v.  School  District  133  U.  8.  6^,  33 
L.  746.  10  8.  Ct  377,  compensation  must  be  Just  to  Individual  and 
to  public;  Union  PaclBc  Ry.  v.  Burlington,  etc.,  R.  R..  1  McCrary, 
466,  3  Fed.  110.  State  may  condemn  crossing-over  franchise  given 
by  United  States;  Cherokee  Nation  v.  Southern,  etc.,  Ry.,  136  U. 
S.  656,  34  L.  302,  10  S.  Ct  970,  affirming  8.  0.,  33  Fed.  906,  907. 
railroad  may  be  authorized  to  condemn  Indian  lands;  High,  etc., 
Lomber  Co.  v.  United  States,  69  Fed.  325,  37  U.  8.  App.  234,  United 
8tateB  may  condemn  for  locks  on  navigable  river;  Dickson  v.  United 
States,  126  Mass.  316.  28  Am.  Rep.  233,  United  States  may  take  by 
devise;  Opinion  of  the  Justices,  66  N.  H.  637,  33  Atl.  1081,  State 
bas  no  right  of  retaking,  distinguishable  from  that  of  taking;  New 
Jersey,  etc.,  R.  R.  v.  Long  Branch  Commrs.,  39  N.  J,  L.  31,  fran- 
cblae  may  be  taken,  bnt  not  by  municipality  under  mere  authority 
to  condemn  for  streets;  Darlington  v.  United  States,  82  Pa.  Bt  386, 
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22  Am.  Rep.  766,  United  States  may  condemn  for  public  building; 
Roanolse  y.  Berkowitz,  -  80  Ya.  619,  must  take  the  fee.  Cited,  ar- 
guendo, in  State  v.  Indiana,  etc.,  Min.  Co.,  120  Ind.  581.  22  N.  E. 
780,  6  L.  B.  A.  583,  and  n. 

Distinguished  in  Holling^sworth  y.  Parish  of  Tensas,  4  Woods, 
287,  17  Fed.  114,  property  cannot  be  taken  under  police  power,  only 
regulated. 

United  States  is  a  soYereign,  within  its  limited  sphere,  as  the 
States  are  within  theirs,  p.  372. 

United  States.— Non-user  of  a  power  does  not  disprove  its  ex- 
istence, p.  373. 

Eminent  domain. —  Doctrine  that  States  may  condemn  for  use 
of  Federal  government,  criticised,  p.  373. 

Cited  in  Abbott  y.  New  York,  etc.,  B.  B.,  145  Mass.  453,  15  N.  E. 
99,  holding  criticism  not  applicable  to  grant  of  right  to  foreign 
cor|>oration. 

Eminent  domain. —  Necessity  alone  is  foundation  of  right,  p.  874. 

Approved  in  Spring  Valley,  etc.,  Water  Works  v.  San  Mateo,  etc., 
Works,  64  Cal.  126,  28  Pac.  447,  is  limited  to  real  necessity;  Opinion 
of  Justices,  66  N.  H.  631,  33  Ati.  1077,  property  cannot  be  taken 
for  less  than  its  value,  though  Constitution  does  not  provide  for 
compensation;  Darlington  v.  United  States,  82  Pa.  St  386,  387,  22 
Am.  Bep.  766,  768,  State  cannot  condemn  for  United  States. 

Property. — "  Purchase,"  technically  includes  all  modes  of  acquisi- 
tion other  than  by  descent,  p.  374. 

Approved  in  Bennet  v.  HIbbert,  88  Iowa,  163,  55  N.  W.  96,  an 
alien,  who  may  take  by  "  purchase,"  may  take  devise. 

Property. — "  Purchase,"  in  statute,  generally  means  acquisition 
by  contract  between  parties,  without  governmental  interference, 
p.  374. 

Approved  in  Andrews  v.  Worcester,  etc.,  B.  B.,  159  Mass.  67,  33 
N.  E.  1110,  stock  given  as  a  mutuum,  the  original  owner,  on  re- 
taking, is  a  "  purchaser." 

Eminent  domain. —  An  appropriation  for  purchase  of  land,  at 
sale  or  condemnation,  gives  right  to  obtain  by  eminent  domain,  p. 
374. 

Cited,  arguendo,  in  Abbott  v.  New  York,  etc.,  B.  B.,  145  Mass. 
455,  15  N.  B.  100. 

Eminent  domain. —  Power  given  to  secretary  of  treasury  to  ob- 
tain land  by  condemnation,  gives  him  power  to  do  it  by  any  com- 
petent means,  p.  375. 

Approved  in  Great  Falls  Mfg.  Co.  v.  Garland,  25  Fed.  524,  con- 
demnation may  be  carried  on  without  jury. 
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Emlneat  domain. —  Co  Dd  em  nation  proceedlags  are  Biitts  st  law, 
pp.  375,  376. 

Cited  with  approral  In  Searl  v.  School  District,  124  U.  S.  166,  81 
L.  416.  8  S.  CL  461,  and  Miaeral.  etc..  B.  B.  v.  Lake,  etc..  Copper 
Co.,  26  Fed.  520.  may  be  removed  Into  Federal  court;  Chappell  \. 
United  States.  ICO  C.  8.  613.  40  h.  515.  16  8.  Ct  401,  United  States 
should  be  formal  party,  and  proceedings  should  conform  to  State: 
In  re  Bughelmer,  36  Fed.  374.  proceeding  to  conform  to  State  prac- 
tice; In  re  Secretary  of  Treasury,  45  Fed.  397,  11  L.  B.  A.  276, 
and  n..  general  State  practice  followed,  and  not  of  particular  bodies; 
High,  etc..  Lumber  Co.  t.  United  States,  69  Fed.  325.  87  U.  8.  App. 
234,  action  at  law  lies  to  condemn  Id  district  where  land  Is;  Plum 
T.  KauBas.  101  Mo.  BSl,  14  8.  W.  659,  10  L.  B.  A.  378,  adjudication 
of  compensation  Is  a  Judgment,  and  bears  Interest;  Donnelly  v. 
Brooklyn.  121  N.  Y.  18,  24  N.  B.  19,  award  Is  a  Judgment  for  statnte 
of  limitations;  Hartin  t.  Tyler,  4  N.  Dak.  209,  60  N.  W.  399,  2S  L. 
B.  A.  846,  not  entitled  to  hare  compensation  Qxed  by  Jury;  Jones  t. 
United  States.  48  Wis.  409.  410,  4  N.  W.  523,  624,  United  States  may 
condemn  In  State  conrt;  Kuhl  r.  Chicago,  etc.,  R.  B.,  101  Wis.  53, 
77  N.  W.  159,  suit  for  lands  or  damages  must  be  brought  within 
six  years;  State  t.  Bonth.,  etc.,  Oil  Co.,  42  W.  Va.  96,  24  8.  B.  693, 
collecting  cases,  certiorari  Is  a  suit;  dissenting  opinion  In  Fatter- 
son  V.  BInghamtoD,  154  N,  T.  412,  48  N.  B.  746,  majority  holding  ac- 
tion for  award  mnst  be  bronght  as  provided  In  charter.  Cited, 
arguendo,  In  Murray  v.  Chicago,  etc..  By.,  62  Fed.  30. 

Dlstlnguisfaed  In  Upshur  Co.  v.  Rich,  130  U.  8.  474,  476,  84  L. 
169,  10  S.  Ct.  653,  664,  collecting  cases,  appeal  to  Gonnty  Court, 
from  tax  assessment.  Is  not  a  snlt;  In  re  Chicago,  64  Fed.  898.  as- 
sessment proceedings  are  not  snlts;  Gatton  v.  Chicago,  etc..  By.,  95 
Iowa,  138,  63  N.  W.  698,  28  L.  B.  A.  666,  common  law,  as  snch,  not 
a  part  of  national  Jurisprudence. 

Emlnwit  domain.—  Circuit  Court  has  JorlBdlctlon  In  condemna- 
tion proceedings  by  United  States,  p.  377. 

Cited  with  approval  In  United  States  v.  Oregon  By.,  etc.,  Co., 
9  Sawy.  68,  16  Fed.  529,  Circuit  Court  taking  Jurisdiction;  Mineral, 
etc.,  B.  B.  V.  Lake,  etc.,  Copper  Co.,  26  Fed.  520,  and  Postal,  etc., 
Cable  Co.  V.  Southern  By.,  88  Fed.  804,  may  be  removed  to  Cir- 
cuit Court;  Foltz  v.  St  Louis,  etc.,  By.,  60  Fed.  318,  19  U.  8.  App. 
576,  Circuit  Court  may  condemn  for  railway  having  that  power; 
Matter  of  Petition  of  United  States,  96  N.  T.  236,  236,  and  Jfones  v. 
United  States,  48  Wis,  406,  407.  4  N.  W.  621,  622,  United  States 
may  proceed  In  State  court  Cited,  arguendo.  In  Postal,  etc.,  Gable 
Co.  V.  aeveland,  etc..  By.,  64  Fed.  236. 

Eminent  domain. —  Statnte  allowing  separate  trials  to  ownen 
of  each  parcel  condemned,  does  not  allow  sncb  for  each  ownw  of 
an  Interest  In  each  parcel,  pp.  377,  37a 
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Cited  with  approval  in  Bellaire  v.  Baltimore,  etc.,  B.  B.,  146  U. 
S.  119,  36  L.  911,  13  S.  Ct  17,  condemnation  against  lessor  and 
lessee,  latter  cannot  remove  as  separable  controversy;  In  re  Jar- 
necke  Ditch,  69  Fed.  169,  collecting  cases,  not  separable,  because 
different  parties  set  up  separate  defenses;  Watson  v.  Milwaukee, 
etc.,  By.,  57  Wis.  347,  15  N.  W.  475,  tenant  in  common  gets  no  sepa- 
rate trial  on  appeal  from  award. 

91  U.  S.  379-381,  23  L.  374,  BOMIB  v.  CASANOVA. 

Courts. —  No  Federal  question  arises,  giving  Supreme  Court  Juris- 
diction, in  contest,  as  to  rights  under  common  grantor,  with  ad- 
mitted title  from  United  States,  p.  381. 

Cited  with  approval  in  McStay  v.  Friedman,  92  U.  S.  724,  23  L. 
767,  People  v.  Jackson,  112  U.  S.  237,  28  L.  714.  5  S.  Ct.  115,  Mac€ 
V.  MerriU,  119  U.  S.  584,  30  L.  504,  7  S.  Ct  332,  and  Hammond  v. 
Horton,  169  U.  S.  734,  42  L.  1215,  18  S.  Ct  942,  aU  dismissing  er- 
ror, where  both  claim  under  grantee  of  United  States.  In  follow- 
ing cases  no  Federal  question  was  Involved:  Gay  v.  Lyons,  3  Woods. 
61,  F.  C.  5,281,  suit  involving  title,  under  sale  by  United  States 
marshal,  remanded;  Trafton  v.  Nougues,  4  Sawy.  181,  F.  C.  14,134, 
title  to  mine,  depending  on  compliance  with  local  laws,  suit  re- 
manded; M'Fadden  v.  Boblnson,  10  Sawy.  400,  22  Fed.  12,  contest 
as  to  which  Is  prior  of  two  Mexican  grants;  Kenyon  v.  Knlpe,  46 
Fed.  311,  as  to  what  riparian  rights  a  grantee  of  United  States 
takes;  Blue  Bird  Min.  Co.  v.  Largey,  49  Fed.  292,  dispute  as  to 
boundaries  of  admittedly  genuine  patent;  King  v.  Lawson,  84 
Fed.  210,  211,  collecting  cases,  bill  to  protect  homestead  entry 
against  rejected  claimant,  under  town-site  act;  Blackburn  y.  Port- 
land Mln.  Co.,  175  U.  S.  579,  suit  under  mining  laws. 

Distinguished  in  Evans  v.  Durango,  etc..  Coal  Co.,  80  Fed.  436, 
49  U.  S.  App.  328,  complaint  setting  up  entry  and  Issue  of  pat< 
ent,  and  seeking  to  establish  Interest  in  Interval,  involves  Federal 
question. 

91  U.  S.  381-389,  23  L.  354,  THE  DOVE. 

Admiralty. —  Libels  and  cross-libels,  In  admiralty,  may  be  tried 
together  or  separately,  p.  383. 

Approved  In  The  Eliza  Lines,  61  Fed.  310,  allowing  consolldatioD 
of  separate  libels,  relating  to  the  distribution  of  vessel  and  cargo. 

Admiralty. —  Bespondent,  claiming  damages  to  his  vessel,  should 
answer  original  libel  and  file  cross-libel,  p.  384. 

Approved  in  The  Tom  Lysle,  48  Fed.  691,  692,  libel  by  pilot,  for 
wages,  no  affirmative  judgment  for  negligence  on  answer. 

Distinguished  in  Ebert  v.  Schooner,  9  Biss.  462,  3  Fed.  524,  dam- 
ages to  respondent  may  be  recouped  without  cross-libel;  Gilllngham 
V.  Charleston,  etc.,  Transp.  Co.,  40  Fed.  651,  damages  to  owner,  re* 
couped  against  captain,  on  libel  for  salary,  without  cross-llbeL 
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AdmlrKlty. —  DlsmlBsal  of  croas-llbel  merely  condndes  respond- 
ent's right  to  recoTer,  and  has  no  effect  on  libel;  everj  defense  U 
■till  open  to  talm,  p.  886. 

Approved  In  EtMot  t.  Schooner.  9  Biss.  462.  3  Fed.  C23,  damages 
to  respondent  mar  be  recouped  without  crosB-llbel. 

Adulraltr-—  CroBB-bill,  or  llbeL  Is  suit  against  plaintiff,  ot  other 
defendants,  or  both.  In  original  suit,  tonchlng  matters  In  original 
blU  or  Ubel,  p.  386. 

Cited  with  approval  in  The  Plng-On  t.  Bletheu,  7  Sawj.  488,  II 
Fed.  612,  new  parties  cannot  be  joined  In  cross'llbel. 

Admiralty. —  Only  matters  auxiliary  to  cause  of  action  can  be 
set  up  in  crossbill  or  libel,  p.  386. 

Cited  with  approval  in  The  Ping-On  v.  Bletben,  7  Bawy.  488,  11 
Fed,  612,  disallowing  new  subject-matter  in  cross-libel;  The  Frank 
Gllmore,  73  Fed.  686,  suit  In  rem.  to  recover  for  coUlslon,  cross-Ubei 
for  damages  for  different  collision  disallowed. 

81  T7.  8.  389-405,  23  L.  237.  COOKE  T.  UNITED  STATES. 

United  Statas  becoming  pariy  to  commercial  paper,  incurs  all  re- 
sponsibilities of  an  individual,  p.  396. 

Cited  with  approval  Id  United  States  v.  Central  Nat.  Banlf,  6  Fed. 
135,  and  United  States  v.  Clinton  Nat.  Bank,  28  Fed.  358,  must  give 
tKttice  of  forged  Indorsemeut  oa  check  on  treasury  within  reason- 
able time;  United  States  v.  de  VIsser,  10  Fed.  666,  and  United  States 
V.  Campbell.  10  Fed.  621,  both  holding  change  in  contract  releases 
surety;  United  States  v.  North  American,  etc.,  Co.,  74  Fed.  151, 
govemnient  is  bound  by  Its  contracts;  State  v.  Caffery,  49  I>.  Ann. 
1769,  22  So.  1016,  arguendo. 

Dlstlngnlshed  In  United  States  v.  Stockgrowers'  Nat  Bank,  30 
Fed.  914,  may  recover  money  paid  out  on  fraudulent  postal  orders 
of  a  postmaster. 

Bills  and  notes — Genuine  treasury  notes,  before  maturity,  are 
negotiable  commercial  paper,  p.  306. 

Bills  and  notes.—  Generally,  one  accepting  forged  paper  purport- 
ing to  be  his  own  and  paying  to  holder  for  value  cannot  recall  pay- 
ment, p.  396. 

Approved  in  State  t.  Abramscu,  67  Ark.  145,  146,  20  8.  W.  1086, 
collecting  coses,  applied  to  forged  county  warrants  not  returned 
In  reasonable  time;  Wind  v.  Fifth  Nat  Bank,  39  Mo.  App.  82,  depos- 
itor not  diligently  returning  cbecks  with  forged  Indorsement  la 
tmand  If  bank  suffers;  Leather,  etc.,  Bank  v.  Morgan,  117  U.  S.  110, 
29  L.  817,  6  S.  Ct  662,  argnendo. 

Bills  and  notes.—  Payor  of  forged  paper  has  reasonable  time  to 
examine  It  and  repudiate,  and  payment  is  only  provisional  pending 
anch,  p.  397. 
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Cited  with  approYal  In  Leather,  etc.,  Bank  v.  Morgan,  117  U.  8. 
110,  29  L.  817,  6  S.  Gt  662,  applied  In  case  of  checks  returned  from 
bank  with  pass-book;  United  States  v.  National,  etc.,  Bank;  45  Fed. 
168,  disallowing  recovery  for  unreasonable  delay;  State  t.  Abramson, 
57  Ark.  146,  149,  150,  20  S.  W.  1085,  1086,  collecting  case,  delay  of 
three  years  In  returning  forged  county  warrant  Is  unreasonable; 
Wind  v.  Fifth  Nat.  Bank,  39  Mo.  App.  82,  depositor  not  diligently 
returning  check  with  forged  Indorsement  Is  bound  if  bank  suffers; 
Brixen  v.  Deseret  Nat  Bank,  5  Utah,  514,  18  Pac.  46,  holding  time 
herein  reasonable. 

Bills  and  notes.—  Principal  not  bound  by  payment  of  forged  paper 
by  his  agent,  unless  he  had  authority  to  pass  on  character  of  instm- 
ment,  p.  397. 

Cited  with  approval  in  EUls  v.  Board  of  State  Auditors,  107  Mich. 
537,  65  N.  W.  579,  money  paid  out  by  ministerial  officers  of  State 
under  mistake  of  law  is  recoverable.  Cited  obiter  in  State  v. 
Abramson,  57  Ark.  149. 

United  States.— Laches  not  imputable  to  government  in  its 
sovereign  character  by  its  subjects,  p.  398. 

Approved  in  United  States  v.  Barnes,  24  Blatchf.  472,  81  Fed. 
709,  applied  to  failure  of  government  to  prove  claim  against  bank- 
rupt 

Bills  and  notes.—  Government,  in  commercial  transactions,  loses 
by  the  negligence  of  its  officers  or  failure  to  appoint  those  who  may 
act,  p.  398. 

Cited  with  approval  in  Montague  v.  Boston,  etc.,  R.  R.,  124  Mass. 
247,  commissioners  of  sinking  fund  liable  for  negligence  of  agent; 
Church  of  Christ  v.  Reorganized  Church,  71  Fed.  252,  36  U.  S.  App. 
379,  arguendo. 

Distinguished  in  United  States  v.  Nashville,  etc.,  Ry.,  118  U.  S. 
125,  30  L.  83,  6  S.  Ct  1008,  statute  of  limitations  does  not  mn 
against  United  States  holding  bonds. 

United  States  not  bound  by  payment  of  forged  note  at  sub-treas- 
ury, but  has  reasonable  time  to  transmit  and  examine  at  Wash- 
ington, pp.  400,  402,  403. 

Cited  with  approval  in  United  States  v.  Pinover,  8  Fed.  311. 
agent  receiving  payment  for  stolen  bond  from  sub-treasurer  is 
liable  though  he  has  paid  over;  United  States  v.  Stockgrowers'  Nat. 
Bank,  30  Fed.  915,  allowing  recovery  of  money  paid  on  frauduleot 
postal  orders  of  postmaster. 

Evidence.—  Courts  must  take  notice  of  public  laws,  p.  40L 

United  States. —  Government  notes  not  payaUe  at  particular 
places    are  payable  at  treasury  department,  Washington,  p.  401. 
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Unltsd  States —  XegUgenc*  of  treaBurer,  In  commercial  transac- 
ttou,  most  be  borne  by  eorernment,  p.  402. 

Vnltod  BtatM.—  Those  dealing  with  goTemment  notea  are  pre- 
sumed to  know  exclusive  authority  of  treasurer  to  retire  them,  p.  402. 

Approved  In  United  States  v.  Plnover,  3  Fed.  311,  agent  receiving 
payment  of  stolen  bond  from  sub-treasurer  is  liable,  tliough  he  has 
paid  It  over;  State  t.  Abramson.  57  Ark.  149,  160.  20  S.  W.  1086, 
must  know  that  County  Court  had  sole  authority  to  pass  on  bonaa. 

TrlaL — What  Is  a  reasonable  time  is  for  courts,  when  facts  are 
not  disputed,  p.  402. 

Distinguished  in  Leather,  etc.,  Bank  v.  Morgan,  117  D.  S.  122,  28 
L,  821,  6  B.  Ct.  660,  whether  depositor  used  due  care  Is  for  ]ury. 

Unit«d  States  Is  required  to  pay  Its  notea  Burreptitlonsly  put  In 
circulation,  p.  404. 

Cited  In  dluenUng  <«lnloo  in  Pugh  v.  Moore,  44  La.  Ann.  247, 
251,  10  So.  724,  726,  mojori^  holding  State  not  liable  on  failure  to 
canceL 

Distinguished  In  District  of  Columbia  v.  Cornell,  180  U.  8.  669,  660, 
32  L.  1042,  &  3.  Ct.  695.  bonds  redeemed  and  cancelled,  stolen  and 
reissued,  district  not  liable;  Pugh  v.  Moore,  *4  La.  Ann.  223,  2B2, 
253,  10  So.  715,  725,  726,  State  not  liable  on  fraudulent  failure  to 
cancel  and  reissue;  SUte  v.  Hart,  46  La.  Ann.  53,  14  So.  612,  bonds 
Issued  without  exchange  by  treasurer  are  void. 

United  States. —  Holdera  of  forged  gOTemmeDt  notes  cannot  ob- 
ject to  recovery  of  money  paid  by  govemmeat  because  notes  are 
lancelled,  p.  406. 

Miscellaneous.—  Brewster  v.  Burnett,  126  Mass.  60,  28  Am.  Bep. 

ao4. 

01  U.  S.  406-414,  23  L.  245,  SCUDDHE  t.  UNION  NAT.  BANK. 

Bills  and  notes.—  Law  of  expected  place  of  performance  yields  to 
lex  fori  and  lex  loci  contractus;  hence  acceptance  In  Chicago  pay- 
able in  St  LoniB,  Is  governed  by  lUlnola  law,  p.  411. 

Cited,  arguendo,  In  Frltchard  v.  Norton,  106  TT.  8.  1S4,  27  L.  108, 1 
S.  Ct  110. 

Oontracts.-  Law  of  place  of  making  contract  applies  in  matter 
bearing  on  execution.  Interpretation  and  validity,  p.  418. 

Cited  and  principle  applied  In  Liverpool  Steam  Go.  t.  Fbenlx  Ins. 
Co.,  129  U.  8.  453,  32  L.  796,  9  8.  Ct  476,  and  The  Brantford  Cl^, 
29  Fed.  386,  both  applied  to  suit  on  bill  of  lading,  no  other  Intent; 
Call  V.  Palmer,  116  U.  8.  100,  29  L.  560,  6  8.  Ct  302,  United  States 
Mortgage  Co.  v.  Bperry,  138  U.  8.  336,  34  L.  978,  11  8.  Ct  328,  Mls- 
soori,  etc..  Trust  Go.  v.  Krumaeig,  172  U.  3.  356,  10  8.  Ct  181, 
Brown  T.  American  Finance  Co.,  24  Blatchf.  880,  81  Fed.  520,  and 


91 U.  S.  406-^14  Notes  on  U.  S.  Reports.  694 

SturdlYant  y.  Memphis  Nat.  Bank,  60  Fed.  732,  733,  23  U.  8.  App. 
300,  usury  In  contract  goYemed  by  place  of  making;  Howensteln  ▼. 
Barnes,  5  Dill.  484,  F.  G.  6,786^  negotiability  determined  by  place  of 
making;  Oscayan  v.  Winchester,  etc.,  Arms  Co.,  15  Blatchf.  85, 
F.  G.  10,000,  and  Gampbell  y.  Grampton,  18  Blatchf.  153,  2  Fed. 
419,  agreement  for  marriage  made  where  incestuous,  no  damages  In 
place  where  not;  In  re  Insurance  Co.,  22  Fed.  115,  lien  for  insur- 
ance premiums  depends  on  law  of  place  of  making  and  not  of  forum; 
Garrettson  v.  North  Atchison  Bank,  47  Fed.  869,  acceptance  tele- 
graphed to  Missouri  is  goYemed  by  laws  thereof;  Park  y.  Kelly  Mfg. 
Co.,  49  Fed.  627,  6  U.  S.  App.  26,  legality  of  contract  by  agent  of 
limited  partnership  determined  by  place  of  making,  not  by   act 
creating  partnership;  Hubbard  y.  Exchange  Bank,  72  Fed.  235,  38 
U.  S.  App.  289,  affirming  S.  G.,  62  Fed.  114,  26  U.  S.  App.  133.  ap- 
plied to  determine  Yalidity  of  parol  promise  to  accept;  Bowles  y. 
Field,  78  Fed.  743,  First  Nat.  Bank  y.  Mitchell,  84  Fed.  92,  Bond  v. 
Cumlngs,  70  Me.  126,   Milliken  y.  Pratt,   125  Mass.  375,  28  Am. 
Rep.  242,  Taylor  v.  Sharp,  108  N.  G.  381,  13  S.  E.  139,  Robinson  v. 
Queen,  87  Tenn.  449,  10  Am.  St.  Rep.  693,  11  S.  W.  39,  3  L.  R.  A. 
215,  Phoenix,  etc.,  Ins.  Go.  y.  Simons,  52  Mo.  App.  363,  and  Dulin 
V.  McCaw,  39  W.  Va,  730,  20  S.  E.  685,  Yalidity  of  contract  of  mar- 
ried woman  determined  by  place  of  making;  American,  etc.,  Indem- 
nity Go.  Y.  GarroUton  Mfg.  Co.,  95  Fed.  113,  policy  issued  and  pay- 
able in  one  State  is  not  bound  by  statute  where  application  made; 
Miller  t.  Wilson,  146  111.  530,  37  Am.  St.  Rep.  188,  34  N.  E.  1113, 
Cochran  y.  Ward,  5  Ind.  App.  95,  51  Am.  St.  Rep.  234,  29  N.  E.  797, 
and  Hunt  y.  Jones,  12  R.  I.  266,  84  Am.  Rep.  636,  as  to  Yalidity  by 
statute  of  frauds;  Acker  y.  Priest,  92  Iowa,  616,  61  N.  W.   237, 
whether  trust  Is  created  in  lands  Is  determined  by  lex  loci;  Louis- 
ville, etc.,  R.  R.  Y.  Whitlow,  —  Ky.  — ,  43  S.  W.  712.  41  L.  R.  A.  615, 
doctrine  of  contributory  negligence  goA^erned  by  place  of  Injury; 
Mehan  y.  Thompson,  71  Me.  496,  lien  for  materials  determined  by 
place  of  making;  Carey  y.  Mackey,  82  Me.  522,  17  Am.  St.  Rep.  504, 
20  Atl.  86,  9  L.  R.  A.  116,  and  n.,  applied  to  contract  for  separate 
maintenance  of  wife;  Wasserboehr  y.  Boulier,  84  Me.  167.  30  Am. 
St.   Rep.  345,  24  Atl.  808,  money  recoverable  for  liquors  if  sale 
was  legal  where  made;  O'Regan  y.   Gunard  Steamship  Co.,   160 
Mass.  361,  39  Am.  St  Rep.  488,  35  N.  E.  1071,  applied  to  contract 
relieving  carrier  from  negligence;  Aldrich  y.  Chubb,  35  Mich.  361, 
applied  to  guaranty  of  collection;  Hartmann  y.  Louisville,  etc.,  Ry., 
39  Mo.  App.  93,  applied  to  bill  of  lading;  Marvin  Safe  Co.  y.  Norton, 
46  N.  J.  I/.  415,  57  Am.  Rep.  568,  7  Atl.  420,  collecting  cases,  sale 
is  governed  by  law  where  made;  Sea  mans  y.  Knapp,  etc.,  Co.,  89 
Wis.  182,  46  Am.  St  Rep.  829,  61  N.  W.  760,  27  L.  R.  A.  365.  appUed 
to  insurance  policy. 

The  following  cases  also  cite  to  this  proposition,  but  apply  under 
one  of  the  two  succeeding  syllabi:    Pritc^.ard  v.  Norton,  106  U.  S. 
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130.  27  L.  106.  1  8.  Ct.  106.  Ex  parte  Hridelback,  2  Low.  529,  F.  C. 
«,322,  Nonce  v.  Richmond,  etc.,  R,  R.,  33  Fed.  433,  Phlnney  v.  Mutual, 
fltc.,  Ine.  Co.,  67  Fed.  497,  Swauger  v.  Goodwin,  49  Ark.  289,  5  S.  W. 
S20,  Des  Molaee,  etc.,  Asan.  t.  Owen,  10  Colo.  App,  134,  50  Pae. 
211,  Ruhe  V.  Buck,  124  Mo.  1S3,  46  Am.  St  Rep.  440,  27  8.  W.  412, 
2S  L.  R.  A.  182,  and  n.,  and  Stevens  t.  Brown,  20  W.  Va.  461.  Cited, 
ai^nendo,  In  Howard  Ins.  Co.  v.  Sllverberg,  89  Fed.  171,  and  Iv«y 
T.  Eern,  etc.,  Co.,  US  Cal.  202,  46  Pac.  927.  See  note  In  12  Am. 
Dec.  479,  13  Am.  Dec.  282,  27  Am.  Dec.  142,  31  Am.  Dec.  271,  98 
Am.  Dec.  669,  and  &5  Am.  St  Rep.  45. 

DIstlngnlBlied  In  London  Assurance  t.  Companhia  de  Moagens, 
167  U.  S.  161,  42  L.  121,  17  8.  Ct.  789,  United  States,  etc.,  Loan  Co. 
T,  Bhaln.  S  N.  Dak.  141,  77  N.  W.  1008.  collecting  cases.  controlle<l  by 
Intent;  Denny  t.  Faulkner.  22  Kan.  09,  mortgage  tn  one  Sta^e 
concerning  chattels  In  anotber,  latter  applies  Ita  own  laws  as  to 
effect  on  third  parties;  Mackey  t.  Pettyjohn,  6  Kan,  App.  59,  49 
Pac.  637,  and  Roads  v.  Webb,  91  Me,  413,  64  Am.  St  Rep.  251.  40 
Atl,  130,  general  principles  of  commercial  law,  le«  fori  applied  Irre- 
BpecttTe  of  place  of  malilug:  Railway  Co.  v.  Simon.  15  Ohio  C.  C. 
127,  bill  of  lading  governed  by  place  of  performance  In  Ohio. 

Contracts.—  Law  at  place  of  performance  regulates  matters  con- 
nected wltb  performance,  p.  413. 

Cited  and  principle  applied  in  Pritcbard  t.  Norton.  106  U.  S.  130, 
27  L.  106, 1  8.  Ct  106,  applying  les  loci  solutionis  to  suit  against  sure- 
ties on  appeal  bond:  Coghlan  v.  South  Carolina  R.  R.,  142  U.  S.  111. 
35  L.  96S.  12  S.  Ct.  153,  place  of  payment  governs  rate  of  Interest  af- 
ter maturity;  Howenstein  v.  Barnes.  5  Dill.  4S4,  P.  C.  6,7«(i.  nego- 
tiability determined  by  place  of  making,  not  of  pertormance;  Ex 
parte  Heldelback,  2  Low.  520.  F.  C.  6.322,  applied  to  rate  of  In- 
terest and  damages  ex  mora  of  drawee;  Martin  v.  Rot>erts,  3fl  Fed. 
219.  contract  of  agency  governed  by  law  where  accepted  and  to  be 
performed;  Pbtnney  v.  Mutual,  etc.,  Ins.  Co.,  67  Fed.  407,  499,  proof 
«f  deatb  and  payment  of  policy  In  New  York,  its  law  governs  as  to 
requiring  notice  before  forfeiture  for  non-payment  of  premiums; 
Heban  v.  Tbompson,  71  Me.  40C.  law  of  performance  Is  often  de- 
cisive of  proper  Interpretation;  Riley  v.  Burrongbs,  41  Xeb.  305,  59 
If.  W.  932,  covenants  running  with  land  determined  wbere  land  Is; 
Dickinson  v.  Edwards.  77  N.  Y.  583,  33  Am.  Rep,  680,  note  payable 
In  New  York  negotiated  elsewbere  at  Interest  not  allowed  In  New 
York  Is  Invalid;  Wftverly  Bank  v.  Hall,  IjO  Pa.  St.  473,  30  Am.  St. 
Bep.  825.  24  Atl.  666,  liability  of  partners  to  third  person  governed 
lO^  place  where  buniness  Is  conducted;  Burnett  v.  Pennsylvania  B. 
R.,  176  Pa.  St  48,  34  Atl.  972,  liability  to  one  riding  on  pass  deter- 
mined by  place  used  and  not  wbere  given;  TilEotson  v.  I'rithard,  60 
Vt  lOa  6  Am.  St  Rep.  102,  14  Atl.  308.  law  of  place  of  land  ap- 
l^Ued  In  action  for  brcacb  of  covenant  See  also  cases  under  pre- 
-ceding  and  succeeding  syllabi. 
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Distinguished  In  London  Assurance  t.  Companhia  de  Moagens, 
107  U.  S.  161,  42  li.  121, 17  S.  Ct  789,  controlled  by  Intent;  Faulkner 
V.  Hart,  82  N.  Y.  420,  37  Am.  Rep.  579,  not  following  place  of  per- 
formance where  such  is  at  yariance  with  some  great  principle  of 
commercial  law. 

Oontracts.—  Law  where  suit  is  brought  goyems  matters  respect- 
ing remedy,  p.  413. 

Cited  and  principle  applied  in  Nouce  y.  Richmond,  etc.,  R.  R,  83 
Fed.  433,  suit  for  personal  injury  allowed,  though  barred  where 
action  accrued;  Swanger  y.  Goodwin,  49  Ark.  289,  5  S.  W.  320,  ap- 
plied as  to  yendor's  lien;  Des  Moines,  etc.,  Assn.  y.  Owen,  10  Colo. 
App.  134,  50  Pac.  211,  not  requiring  representations  attached  to 
policies  made  prerequisite  to  pleading  them  by  law  where  made; 
Smith  y.  Atlas  Cordage  Co.,  41  La.  Ann.  4,  5  So.  414,  collecting 
cases,  applying  local  laws  that  non-resident  plaintiffs  are  bound  to 
answer  claims  of  defendant;  Ruhe  y.  Buck,  124  Mo.  183,  46  Am.  St 
Rep.  440,  27  S.  W.  412,  25  L.  R.  A.  182,  and  n.,  only  such  remedies 
allowed  against  married  woman  as  forum  allows;  Miller  y.  Brenham, 
68  N.  Y.  87,  statute  of  limitations  goyemed  by  lex  fori;  Steyens  y. 
Brown,  20  W.  Va.  461,  exemption  laws  of  place  of  making  not  ap- 
plied. The  following  cases  also  cite  to  this  point,  but  apply  under 
preceding  syllabi:  Pritchard  y.  Norton,  106  U.  S.  130,  27  L.  106, 
1  S.  Ct.  106,  Ex  parte  Heidelback,  2  Low.  529,  F.  O.  6,322,  Camp- 
bell y.  Crampton,  18  Blatchf.  153,  2  Fed.  419,  The  Brantford  City, 
29  Fed.  386,  Park  y.  Kelly  Mfg.  Co.,  49  Fed.  627,  6  U.  S.  App.  26, 
Phinney  y.  Mutual,  etc.,  Ins.  Co.,  67  Fed.  497,  Bowles  y.  Field, 
78  Fed.  743,  Acker  y.  Priest,  92  Iowa,  616,  61  N.  W.  237,  Denny  y. 
Faulkner,  22  Kan.  99,  Louisville,  etc.,  R.  R.  y.  Whitlow,  —  Ky.  — » 
43  S.  W.  712,  41  L.  R.  A.  615,  Railway  y.  Simon,  15  Ohio  C.  C.  127, 
Hunt  y.  Jones,  12  R.  I.  266,  34  Am.  Rep.  636,  and  Seamans  y.  Knapp, 
etc.,  Co.,  89  Wis.  182,  46  Am.  St  Rep.  829,  61  N.  W.  760, 27  L.  R.  A. 
365.    Cited,  arguendo,  in  Hobbs  y.  National  Banlc,  96  Fed.  397. 

Bills  and  notes. —  Bill  orally  accepted  in  Illinois  is  yalid,  though 
to  be  paid  in  Missouri,  p.  413. 

Bills  and  notes.— Unless  forbidden  by  statute,  a  promise  to  ac- 
cept an  existing  bill  is  an  acceptance,  whether  in  writing  or  by 
parol,  pp.  413,  414. 

Cited  with  approval  in  HaU  y.  Cordell,  142  U.  S.  121,  35  L.  958, 
12  S.  Ct  156,  collecting  cases,  holding  binding  parol  promise  to 
accept  in  Illinois  made  in  Missouri;  Exchange  Bank  y.  Hubbard. 
62  Fed.  115,  26  U.  S.  App.  133,  anyone  taking  drafts  for  specified 
purpose  on  faith  of  promise  to  accept  may  recover;  Woodard  v. 
Griffiths,  etc.,  Co.,  43  Minn.  264,  45  N.  W.  434,  holding  promise  hi 
writing  to  accept  binding.    See  note  in  44  Am.  Dec.  253. 

Disapproved  in  Flato  v.  Mulhall,  4  Mo.  App.  478,  parol  promia& 
to  accept  not  valid  in  Missouri. 


KoteB  on  V.  8.  Beports. 
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MfscelloDeous.—  Atchison  t.  Morris.  11  Bias.  IM,  11  Fed.  584,  not 
In  point 

ei  U.   S.  415-423.  23   L.  283.  P1B8T  UNITARIAN  SOCIETY   t. 
FAULKNER. 
Evidencs.—  Declarations  of  pastor  of  chnrcli  not  admissible  un- 
less shown  to  be  an  agent,  and  that  the;  were  made  in  scope  of 
ayency,  p.  417. 

Trials. —  Judge  ma?  relax  rules  of  practice;  order  of  proceeding  ta 
largely  In  bis  discretion,  p.  418. 

Triala.—  Declarations  of  supposed  agent  ma;  be  admitted  before 
proof  of  agcnc.v,  aod  where  attention  of  court  was  not  directed  to 
failure  of  proof,  and  It  became  Immaterial  the  admission  Is  not  re- 
versible error,  p.  419. 

Approved  In  Wilson  v.  Kings,  etc..  R.  R.,  114  N.  Y.  497,  21  N.  H. 
1018,  omission  remedied  by  motion  to  strike  out.  otherwise  not  noted. 

Trials.—  Mere  Inaccuracy  of  expression  In  Instmctlous  is  disre- 
garded unless  It  is  prejudicial  to  party,  p.  421. 

Triala.—  Instmctloiis  are  reasonably  construed,  and  are  not  sub- 
ject of  error  for  omleslon  not  pointed  out  by  the  excepting  party, 
p.  423. 

Cited  with  approTBl  In  Pittsburg,  etc..  By.  t.  Thompson,  82  Fed. 
728,  54  U.  8.  App.  236,  general  exception  tor  failure  to  give  nine 
Instructions,  not  noticed;  Armour  v.  Pecker,  123  Mass.  147,  no 
misdirection,  fallnre  to  charge  on  point  not  suggested  cannot  be 
raised  under  general  exception;  People  t.  Hart,  10  Utah.  206,  87 
Pac.  331,  general  exception  to  entire  charge  Insufficient;  dissenting 
opinion  In  Hicks  v.  United  States,  ISO  U.  S.  458.  37  L.  1143.  14  S. 
Gt.  ISO,  majority  sustaining  objection  to  charge;  People  T.  Berlin,  10 
Utah,  44,  36  Pac.  200. 

91  U.  S.  423-426,  23  L.  249,  BX  PARTE  FREINOH. 

A^paal  and  arror. —  Where  Judgment  on  special  finding  on  part 
of  issues  reversed  for  further  proceeding,  lower  conrt  may  proceed 
as  jDstlce  requires,  except  that  It  cannot  enter  Judgment  for  re- 
spondent on  the  finding,  p.  426. 

Cited  with  approval  In  Zeller  v.  Swltier,  81  U.  S.  488,  23  L.  366, 
Judgment  overruled,  lower  court  must  proceed  further;  Allen  v.  St 
Louis  Bsnk.  120  U.  S.  30.  30  L.  575,  7  S.  Gt.  461,  whether  special 
findings  support  Judgment  are  reviewable  on  error  without  bill  of 
exieptlons;  Saltonstall  v.  BIrtwell,  150  U.  S.  420,  37  L.  1129,  14  S. 
Ct.  170.  collecting  cases,  refusing  to  enter  Judgment  for  either  party; 
ar>:uendo.  la  The  E.  A.  Packer.  140  U.  S.  365,  35  L.  466,  11  S.  Ct.  796, 
and  Metcalf  r.  Watertown,  68  Fed.  862,  34  U.  8.  App.  107. 
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Distinguished  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  641, 
5  S.  Ct  64,  collecting  cases,  special  findings  on  all  issues,  proper 
Judgment  direct  by  Supreme  Oourt. 

91  U.  S.  426-442.  23  L.  286,  NUDD  v.  BURROWS. 

Evidence. —  Rules  of  evidence  are.  In  general,  the  same  in  cIyII 
and  criminal  cases,  p.  438. 

Criminal  law. —  Several  associated  for  same  illegal  purpose,  act 
or  declaration  of  one  in  reference  to  common  object,  forming  part  of 
res  gestse,  is  admissible,  p.  438. 

Cited  with  approval  in  Bannon  v.  United  States,  156  U.  S.  469,  39 
L.  496,  15  S.  Gt  469,  and  Spies  v.  People,  122  lU.  224,  3  Am.  St  Rep. 
439,  12  N.  E.  974^  both  holding  act  of  one  conspirator  is  act  of  all; 
Maloy  V.  Berkin,  11  Mont.  149,  27  Pac.  444,  admitting  prior  act  of 
one  conspirator.    See  note  in  3  Am.  St.  Rep.  487. 

Distinguished  in  Strout  v.  Packard,  76  Me.  156,  49  Am.  Rep.  605, 
act  of  some  not  admissible  against  others  to  prove  conspiracy. 

Appeal  and  error. —  All  evidence  not  appearing,  it  is  presumed 
proper  foundation  was  laid,  p.  438. 

Evidence. — In  suit  by  assignee,  alleging  conspiracy  to  defntud 
creditors,  declarations  of  bankrupt  are  admissible  against  grantee, 
though  without  his  presence  or  knowledge,  p.  438. 

Evidence. —  Declarations  of  party  are  admissible  against  him,  but 
generally  not  for  him,  p.  438. 

Partnership. —  Declarations  of  party,  showing  that  he  is  a  part- 
ner, not  admissible,  p.  439. 

Trials. —  Court  may  comm^it  on  fact,  but  it  must  be  cleariy  ex- 
plained that  this  is  only  advisory,  p.  439. 

Cited  with  approval  in  Ruch  v.  Rock  Island,  97  U.  S.  696,  24  L. 
1102,  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  a  417,  33 
L.  738,  10  S,  Ct  372,  Lincoln  v.  Power,  151  U.  S.  442,  38  L.  227,  14 
8.  Ct  390,  and  Atchison,  etc.,  R.  R.  v.  Howard,  49  Fed.  208,  4  U. 
8.  App.  202,  allowing  comments  herein;  Vicksburg,  etc.,  R.  R.  v. 
Putnam,  118  U.  S.  553,  30  L.  258,  7  S.  Ct  2,  may  comment  in  spite 
of  State  statute;  St  Louis,  etc.,  Ry.  v.  Vickers,  122  U.  S.  363,  30  L. 
1161,  7  S.  Ct  1216,  in  spite  of  State  Constitution;  Abbott  v.  Curtis, 
etc.,  Mfg.  Co.,  25  Fed.  406,  approving  comments  on  motion  for  new 
trial;  United  States  v.  Hall,  44  Fed.  881,  10  L.  R.  A.  332,  instruct- 
ing Jury  as  above.    See  note,  14  Am.  St  Rep.  36. 

Judgmenta. —  Fraud  destroys  validity  of  everything  into  which 
It  enters,  even  Judgments,  p.  440. 

Fraud. —  Whenever  fraud  is  perpetrated  to  Injury  of  anotl^er,  the 
offender  is  liable,  p.  440. 
See  note,  20  Am.  Dec.  626. 
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Conrta. —  Section  5,  17  Stat  197,  brlDgs  about  conformltr  Id  pro- 
-cednre  In  Federal  and  State  court,  )n  aame  locality,  but  does  not 
control  Judge  In  discharge  of  separate  fuDCtlons,  as,  in  giving  In- 
structions, etc.,  pp.  441,  442. 

Cited  and  relied  upon  in  tbe  following,  holding  Federal  courts 
not  bound  by  varlouB  provlHiona  as  to  State  practice:  Dwyer  ▼.  fit 
Louis,  etc..  R.  R.,  S2  Fed.  89,  M'Elwee  t.  Metropolitan,  etc.,  Co., 
68  Fed.  319,  S7  U.  8.  App.  266.  .Etna,  etc..  Ins.  Co.  t.  Vandecar,  86 
Fed.  290,  57  U.  8.  App.  461,  Indianapolis,  etc.,  R.  B.  v.  Horst  93 
U.  S.  29B.  .100,  23  L.  901.  and  United  States,  etc..  Assn.  v.  Barry, 
131  V.  S.  120,  33  L.  66.  9  S.  CL  7C1,  not  bound  by  rule  as  to  special 
Instructions:  Newcomb  t.  Wood,  97  U.  S.  584,  24  L.  1088,  and 
Husbe;  V.  Sullivan,  80  Fed.  74,  75,  or.  as  to  discretion  of  trial  court 
In  granting  new  trial;  Coffey  t.  United  States,  117  U.  8.  235,  29  L. 
891.  6  8.  Ct.  718.  as  to  petition  for  rehearing;  Vlcksburg,  etc.,  R. 
R.  T.  Putnam,  US  U.  S.  553,  30  L.  258,  7  S.  Ct  2,  collecting  cases, 
not  boond  by  local  rule  as  to  comment  on  fact  by  court;  St.  Loula, 
etc..  By.  y.  Vlckers,  122  U.  S.  363,  30  L.  1161,  7  3.  Ct.  1216.  conduct 
of  Judge,  commenting  on  facts,  not  controlled  by  State  Constitution; 
Lamaster  v.  Kecler,  123  U.  8.  388,  31  L.  241,  8  S.  Ct.  200.  and 
United  States  v.  Train,  12  Fed.  8.^3,  not  bound  as  to  remedies  on 
Judgments;  Cbateaugay,  etc.,  Co.,  Petitioner,  128  U.  S.  553.  32  L. 
511,  d  S.  Ct.  152,  as  to  formalities  In  preparing  bill  of  exceptions; 
Union,  etc..  By.  v.  Botaford,  141  U.  S.  257.  35  L.  739,  II  8.  Ct  1003, 
Judge  cannot  order  surgical  examination  of  parties  out  of  court, 
though  allowed  In  State;  St  Clair  t.  United  States.  154  U.  B.  153, 
38  L.  943.  14  8.  Ct  1010.  refusal  to  give  Instruction  must  be  ex- 
cepted to.  though  not  required  In  State  court;  Shepard  t.  Adams, 
168  U.  8.  625.  42  L.  604, 18  S.  Ct.  216,  summons  of  District  Court,  not 
changing  Its  rules  as  to  summons  to  meet  change  tn  State  statute, 
is  vaUd;  Sanford  v.  Portamouth,  2  FUpp.  110,  F.  C.  12,315,  and  Wall 
T.  Chesapeake,  etc.,  Ry.,  95  Fed.  401,  as  to  modes  of  procedure 
established  by  coDStmctlon  of  common-law  remedies;  Howe,  etc., 
Co.  T.  Edwards,  15  Blatcbf.  405,  F.  C.  6,784,  as  to  referring  aulta 
at  law,  without  consent;  Miller  v.  Baltimore,  etc.,  R.  B..  17  Fed. 
Cas.  305,  no  peremptory  non-suit  against  will  of  plaintiff;  Sage  t. 
Tauszlcy.  21  Fed.  Cas.  146,  as  to  manner  of  taking  depositions; 
Eratein  v.  Rothschild.  22  Fed.  64,  and  Booth  v.  Denlke,  «i  Fed.  46, 
allowing  amendment  of  affidavit  on  attachment,  though  not  allow- 
able by  State  court:  Abbott  v.  Cnrtls.  etc..  Mfg.  Co.,  25  Fed.  406, 
similar  to  cited  case;  Osborne  v.  Detroit  28  Fed.  386.  as  to  State 
practice  on  time  of  calling  Issue  of  law  for  hearing;  Lowry  t. 
■Story.  31  Fed.  770,  rules  of  Federal  court  as  to  serving  process,  bind- 
ing on  marshal.  State  practice  uncertain;  Miller  v.  Norfolk,  etc., 
R.  B.,  47  Fed.  2BS,  non-resident,  not  compelled  to  give  security 
for  coats;  O'Connell  v.  Reed,  56  Fed.  536.  12  U.  S.  App.  369,  need 
not    follow    State  court    In   matters    affecting    their    Jurisdiction; 


91 U.  S.  442^54  Notes  on  U.  S.  Reports.  700 

Walker  v.  Collins,  59  Fed.  71,  19  U.  S.  App.  307,  depositions  need 
not  be  filed  before  trial;  Cariisle  v.  Cooper,  64  Fed.  475,  26  U.  S. 
App.  240,  no  costs  against  United  States  for  discontinued  con- 
demnation snits;  Ewing  v.  Burnham.  74  Fed.  385,  not  following 
State  court  as  to  details  of  court  business;  National,  etc.,  Co.  v. 
Inland,  77  Fed.  243,  act  of  March  2,  1892,  added  to  method  of  tak- 
ing deposition  and  not  to  rights  to  obtain  such  proof;  Consumers, 
etc.,  Co.  V.  Ashburn,  81  Fed.  334,  52  U.  S.  App.  262,  exceptions 
need  not  be  made  to  charge  before  jury  retires;  National  Bank  v. 
Lewis,  81  N.  Y.  19,  cannot  prevent  application  of  statutory  pro- 
vision of  penal  character.  Also  cited  with  approval  in  Continental 
Improvement  Co.  v.  Stead,  95  U.  S.  166,  24  L.  406,  instructions  need 
not  be  given  in  words  of  counsel;  Cottier  v.  Stimson,  9  Sawy. 
436,  18  Fed.  690,  pleading  for  infringement  of  patent,  must  he 
verified,  following  State  code;  Baltimore,  etc..  Co.  v.  Hamilton,  10 
Fed.  183,  following  State  statute,  disallowing  action  of  replevin; 
Gordon  v.  Third  Nat.  Bank,  56  Fed.  796,  13  U.  S.  App.  654,  en- 
tering summary  Judgment  against  sureties  on  supersedeas  bond  on 
afl^rmation,  following  code.  Cited,  arguendo,  in  Campbell  v.  Have^ 
hill,  155  U.  S.  615,  39  L.  282,  15  S.  Ct.  219. 

Statutes,  trenching  on  common-law  power  of  judge,  are  strictly 
construed,  p.  442. 

Cited  with  approval  in  Abbott  v.  Curtis,  etc.,  Mfg.  Co.,  25  Fed. 
406,  similar  to  cited  case;  arguendo,  in  Saint  Croix,  etc.,  Co.  v. 
Pennington,  2  Dak.  473,  11  N.  W.  499. 

91  U.  S.  442-452,  23  L.  326,  UNITED  STATES  V.  McKEE. 

United  States. —  The  Vigo  claim,  against  Virginia,  for  suppliet 
during  Revolution,  not  allowed  before  1788,  is  payable  with  inte^ 
est  by  United  States,  by  special  act  of  June  8,  1872,  p.  450. 

Cited  with  approval  in  United  States  v.  Blackfeather,  155  U.  S. 
192,  39  L.  119,  15  S.  Ct.  69,  allowing  interest  on  claim  for  damages. 

Distinguished  in  United  States  v.  North  Carolina,  136  U.  S.  218, 
84  L.  339,  10  S.  Ct  923,  State  not  liable  for  interest  on  debts  with- 
out consent;  Commrs.  of  Sinking  Fund  v.  Buckner,  48  Fed.  539, 
no  interest  on  illegal  taxes,  paid  without  protest 

Miscellaneous.— Cited  in  Rice  v.  United  States,  122  U.  S.  618» 
incidentally. 

91  U.  S.  452-454,  23  L.  413,  TOWNSBND  v.  TODD. 

Courts. —  Federal  courts  are  bound  to  follow  uniform  State  de- 
cisions construing  recording  acts,  and  requiring  that  mortgages 
truly  describe  the  debt  secured,  p.  453. 

Followed  in  Burley  v.  Flint  9  Blss.  215,  F.  C.  2,168,  as  to  decree 
on  foreclosure;  Stafford  Nat  Bank  v.  Sprague,  21  Blatchf.  479, 
17  Fed.  788,  as  to  effect  of  non-compliance  with  recording  law; 
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Scbnelle.  etc.,  Co.  v.  Barlow,  M  Fed.  857,  construction  o(  words 
In  deed;  Truman  v.  Weed,  97  Fed.  &1S,  28  U.  S.  App.  428,  UDi- 
form  declBion  followed,  not  latest.  If  at  rariance. 

Bl  n.  S.  454-474,  23  L.  «»,  GRAND  TRUNK  E.  B.  V.  RICHARD- 
SON. 
lUUioada  may  license  erection  of  mill  buildings  on  the  roadwar 
for  their  convenience,  altbougb  also  for  convenience  of  others,  p. 


Cited  with  approval  In  Michigan  Cent  R.  R.  t.  Bnllard,  —  Mich, 
— ,  79  N.  W.  635,  holding  tease  to  mannfactnrer,  valid;  Onraey 
V.  Minneapolis,  etc..  Elevator  Co.,  63  Minn.  74,  6S  N.  W.  188,  80 
li.  R.  A.  637,  maj  license  grain  elevator  on  Its  land;  Hartford 
Ins.  Co.  V.  Chicago,  etc.,  Tty..  176  U.  S.  96.  arguendo,  aa  to  stipula- 
tion b7  railroad  against  liability  for  negligence  towards  owiters  of 
warehouses  on  Its  right  of  way;  Roby  v.  New  York,  etc.,  R.  R^  142 
N.  T.  182,  36  N.  B.  1065,  arguendo. 

Distinguished  In  Missouri,  etc.,  Ry.  v.  Nebraska,  164  U.  8.  41B, 
41  U  4d4,  17  S.  Ct  134,  railroad  allowing  elevators  on  Its  right  of 
Way,  cannot  be  compelled  to  admit  others  on  game  terms;  Lyon 
T.  McDonald,  78  Tex.  76,  14  3.  W.  262.  9  L.  R.  A.  296.  and  a.,  rail- 
road licenses  to  lumber  yard,  feeowner  may  recover  rent 

TrespaBO. —  Receipt  for  payment  for  occupation  of  premises,  Is 
admissible  to  show  no  trespass,  p.  46S. 

Ifagllgenee. — TTsnal  conduct  of  railroads  In  vicinity.  Is  not  stmnd- 
ard  of  diligence;  hence,  practice  not  to  employ  watchmen  on 
bridges,  is  Inadmissible,  p.  489. 

Cited,  arguendo.  In  McMahon  v.  HcHale,  174  Mass.  826,  M  N.  B. 


V«gllffuice  Is  failure  to  exercise  such  diligence  aa  drcnmstances 
demand,  and  prudent  men  ordinarily  exercise,  p.  469. 

Cited  with  approval  in  Jacksonville,  etc.,  Ry.  v.  Peninsular,  etc., 
Hfg.  Co.,  27  FlB.  S3,  8  So.  673,  17  L.  R.  A.  61,  and  n..  requiring  ut- 
most care  In  running  through  wooden  town,  to  prevent  Ore;  Nichols 
T,  Chicago,  etc.,  Ry..  86  Minn.  454,  32  N.  W.  178,  and  Wilson  t. 
Northern,  etc.,  B.  R.,  43  Minn.  620.  46  N.  W.  1182,  verdict  of  ]ury 
not  dlBtnrbed;  Snyder  v.  P.,  etc.,  By..  11  W.  Va.  SO,  holding  such 
instmctlon  correct 

Trial. —  Evidence,  whether  strictly  rebutting  or  not  tending  to 
prove  plaintilTs  case,  is  admissible  In  discretion  of  lower  court  after 
close  of  defendant's  case,  and  is  not  reviewable  on  appeal,  p.  470. 

Followed  in  Flrat  Nat.  Bank  v.  Lake  Erie,  etc.,  R  R.,  174  IlL 
4D,  SO  N.  E.  1026.  Cited  obiter  In  Henderson  v.  Philadelphia,  etc., 
R.  R.,  144  Pa.  St  483,  27  Am.  St  Rep.  661,  22  AtL  866,  16  L.  R. 
A.  303.     See  note,  88  Am.  Dec.  74. 
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Evidence. —  Previous  scattering  of  Are,  by  defendant's  locomo- 
tives, Is  admissible  in  suit  for  damages,  without  identifying  en- 
gines, to  show  probable  cause  and  negligence  of  company,  p.  470. 

Cited  with  approval  in  Northern,  etc.,  B.  B.  v.  Lewis,  51  Fed^ 
664,  7  U.  S.  App.  254,  Gulf,  etc..  By.  v.  Johnson,  54  Fed.  476,  10  U. 
S.  App.  629,  Brown  v.  Benson,  101  Ga.  758,  29  S.  B.  217,  Evansville, 
etc.,  R.  R.  V.  Keifh,  8  Ind.  App.  64,  35  N.  B.  298,  Thatcher  v. 
Maine,  etc.,  R.  R.,  85  Me.  509,  27  AtL  522,  and  Campbell  v.  Missouri, 
etc.,  Ry.,  121  Mo.  350,  42  Am.  St  Rep.  535,  25  S.  W.  938,  25  L. 
R.  A.  177,  all  admitting  evidence  of  other  fires  about  same  time; 
Chlcaj?o,  etc.,  Ry.  v.  Gilbert,  52  Fed.  712,  714,  10  U.  S.  App.  375, 
Dunning  v.  Maine,  etc.,  R.  R.,  91  Me.  99,  100,  64  Am.  St  Rep.  212, 
213,  39  Atl.  356,  357,  collecting,  cases,  and  G.  C.  &  S.  F.  1^.  ▼. 
Holt,  1  Tex.  App.  Civ.  480,  admitting  evidence  of  previous  escape 
of  sparks  from  locomotives;  Central,  etc.,  B.  B.  v.  Soper,  59  Fed. 
890,  21  U.  S.  App.  24,  fire  in  elevator,  it  may  be  shown  previous 
fire  caused  by  heated  bearings;  Alabama,  etc.,  B.  B.  v.  Moody, 
92  Ala.  284,  9  So.  240,  to  show  headlight  shining  sixty  feet,  de- 
fective, witness  may  state  train  once  whistled  at  him  300  feet 
away;  Colorado  Mortgage  Co.  v.  Bees,  21  Colo.  441,  42  Pac.  44, 
admitting  evidence  that  elevator  shaft  door  was  open  at  previous 
times;  Baltimore,  etc.,  Ry.  v.  Tripp,  175  111.  259,  51  N.  B.  835,  fire 
caused  by  identified  locomotive,  it  may  be  shown  to  have  thrown 
sparks  shortly  after;  Delphi  v.  Lowery,  74  Ind.  524,  39  Am.  Rep. 
99,  collecting  cases,  previous  instances  of  injury,  admissible  to 
show  notice  to  city;  Crocker  v.  McGregor,  76  Me.  284,  ^  Am.  Rep. 
612,  admitting  evidence  that  other  horses  frightened  by  steam 
from  mill;  Shea  v.  Glendale,  etc.,  Fabrics  Co.,  162  Mass.  465,  38  N. 
E.  1124,  admitting  other  employees,  made  ill  by  working  at  place; 
Diamond  v.  Northern,  etc.,  R.  R.,  6  Mont  584,  13  Pac.  369,  Hasel- 
tine  V.  Concord  R.  R.,  64  N.  H.  546,  15  Atl.  144,  Koontz  v.  O.,  R.  & 
N.  Co.,  20  Or.  18,  23  Pac.  824,  and  Missouri,  etc.,  By.  v.  DoDAldson, 
73  Tex.  127,  11  S.  W.  164,  admitting  evidence  of  other  fires  about 
same  time;  Union  Pacific  Ry.  v.  Keller,  36  Neb.  198,  54  N.  W.  422, 
admitting  evidence  showing  fire  probably  originated  from  loco- 
motive; Watt  V.  Nevada,  etc.,  R.  R.,  23  Nev.  165,  62  Am.  St  Rep. 
776,  44  Pac.  425,  admitting  ex-employee  to  state  that  locomotives 
were  run  with  dampers  open;  Hall  v.  Brown,  58  N.  H.  98,  evidence 
conflicting,  whether  crossing  was  obstructed  by  cars,  usual  cus- 
tom admissible;  Henderson  v.  Philadelphia,  etc.,  R.  R.,  144  Pa.  St 
479,  483,  27  Am.  St.  Rep.  657,  661,  22  Atl.  853,  855,  16  L.  R.  A 
301,  303,  and  Pennsylvania  Co.  v.  Rossman,  13  Ohio  C.  C.  114,  evi- 
dence of  other  fires  should  only  be  allowed  for  about  same  time; 
Texas,  etc.,  Ry.  v.  De  MiUey,  60  Tex.  198,  other  defects  in  road- 
bed, admissible  to  show  gross  negligence;  International,  etc.,  Ry.  ▼• 
Kuehn,  2  Tex.  Civ.  App.  219,  21  S.  W.  62,  admitting  habit  not  to 
ring  bell  at  crossing;  Brighthope  Ry.  v.  Rogers,  76  Ya.  449,  admit- 
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ting  that  same  pn^ne  prevloufilf  emitted  sparks;  New  York,  etc., 
B.  B.  V.  Tliouias.  92  Vb.  612,  S4  S.  E,  266.  Jury  may  conalder  pre- 
vious fires;  Snyder  t.  P.,  etc.,  Ry.,  11  W.  Va.  41.  previous  flres 
do  not  sbow  tliBt  plaintiff  should  have  cleared  grass,  but  that 
defendant  was  neeligent.  Cited,  arguendo.  In  Central,  etc.,  R.  t. 
Ruggles,  75  Fed.  856.  33  V.  S.  App.  5G7,  and  Bennett  v.  Missouri, 
etc.,  Ry.,  11  Tex.  Civ.  App.  427.  32  S.  W.  835.  See  extensive  note. 
38  Am.  Dec.  73.  74.  and  57  Am.  Rep.  812,  note. 

Distinguished  In  Central,  etc.,  R.  v.  Ruggles,  75  Fed.  957.  33 
U.  S.  App.  567.  rejecting  evidence  that  three  years  before  pipes 
became  choked  through  Inattention;  Inman  v.  Elberton.  etc.,  R.  R., 
90  Ga.  667,  35  Am.  SL  Rep.  235.  16  S.  E.  059.  First  Nat  Bank  v. 
I^ke  Erie,  etc..  R.  R..  1T4  111.  42,  50  N.  E.  102a  Missouri,  etc.,  Ry. 
T.  Wilder,  —  Ind.  Ter.  — .  53  8.  W.  494.  and  Gibbons  v.  Wisconsin, 
etc.,  R.  E..  58  Wis.  339,  17  N.  W,  133.  specific  engine,  causing  Are, 
Identified,  evidence  of  sparks  from  otbers,  not  admissible. 

Erldance.— It  appearing  that  defendants'  locomotives  had  crossed 
bridge  shortly  before  Are,  proof  that  aome  had  at  other  times  scat- 
tered fire  makes  It  probable  they  caused  it.  and  la  admissible  with- 
out identifying  the  particular  locomotives,  pp.  470,  471. 

Cited  with  approval  En  Thatcher  v.  Maine,  etc..  R.  R..  85  Me.  509, 
27  Atl.  522.  applied  where  locomotive  Just  pflsaed  lumber  yard 
Uld  no  other  evidence  showing  other  cause;  Diamond  v.  Northern, 
etc.,  B.  R..  6  MoDt.  584,  13  Pac.  369.  admitting  evidence  of  other 
Area;  FInkelston  v.  Chicago,  etc.,  R.  R.,  94  Wis.  282,  08  X.  W.  1008. 
held  verdict  properly  directed  for  defendant  on  facts  herein.  See 
note,  38  Am.  Dec.  74. 

Hftgllffence.—  Building  wi-ongfully  on  roadway  of  railroad  may 
not  be  willfully  or  negligently  destroyed,  p.  471. 

BAllroads.—  Statute  holding  railroads  liable  for  buildings  de- 
stroyed "  along  Its  route  "  include  those  on  Its  right  of  way.  p.  472. 

Cited  In  St,  Louis,  etc.,  Ry.  v.  Mathews.  165  U.  8.  12,  23,  41  L. 
616,  619.  17  S.  Ct.  247.  251.  and  I.umbennan's  etc.,  Ins.  Co.  v.  Kan- 
sas. et«..  R.  R.,  149  Mo.  175,  50  S.  W.  284,  both  holding  such  statute 
cMistinitlonal :  Ann  Arbor  R,  R.  v.  Fox,  92  Fed.  497,  appl.vlng 
Michigan  statute  to  similar  case;  Kansas,  etc..  Ry.  v.  Mower.  16 
iTnn  580,  statutes  making  railroad  liable  for  stock  killed  by  failure 
to  fence  is  valid;  Thatcher  v.  Maine,  etc..  R.  R..  8a  Me.  508.  27  Ati. 
Kl.  Mahle  for  lumber  piled  near  track,  burned  by  locomotlref.: 
Laird  V.  Railroad,  fi2  N.  H.  263,  266,  13  Am.  St,  Rep.  S67,  570.  and 
Affldereon  v.  Wasaicb.  etc..  H.  R.,  2  Utah.  524.  burden  Is  on  railroad 
to  show  care;  Haaelllne  v.  Concord  R.  R.,  64  N.  H.  545.  15  AtL  143, 
liable  for  wood  and  coal  near  line.  See  elaUorfltc  note,  62  Am.  St 
Rep.  171,  and  note.  5  DHL  546.  and  P,  C.  7.C<:i 

Bailroads  are  liable  by  ^'e^mollt  statute  for  destruction  of  build- 
ings to  which  Are  has  apread  from  those  they  ignited,  p.  4T2. 
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CSted  with  approval  in  Delaware,  etc.,  B.  R.  t.  Talmon,  89  N.  J. 
L.  807,  23  Am.  Rep.  220,  collecting  cases,  one  negUg^itly  causiDg 
fire  is  liable  if  it  spreads;  Tyler  v.  Ricamore^  87  Ya.  470,  12  S.  E. 
800,  engine  is  proximate  cause,  though  fire  carried  further  by  high 
wind.    See  note,  36  Am.  St  Rep.  824. 

Railroads. —  Statutes  making  railroads  liable  for  fire  are  reme- 
dial, and  are  liberally  construed,  p.  472. 

Approved  in  St.  Louis,  etc.,  Ry.  v.  Mathews,  165  U.  S.  27,  41  L. 
621,  17  S.  Ot  253,  holding  similar  statutes  constitntionaL 

Railroads.— Where  property  destroyed  by  fire  from  locomotives 
is  near  railroad  with  license,  this  does  not  bar  recovery,  p.  473. 

Approved  in  Railway  v.  Fire  Association,  55  Ark.  177,  18  S.  W. 
47,  collecting  cases,  may  recover  for  cotton  placed  so  dose  to  rail- 
way so  as  to  be  ignited;  Sherman  v.  Maine,  etc.,  R.  R.,  86  Me.  424,  30 
Atl.  60,  liable  for  burned  building  extending  into  railroad  location; 
Kendrick  v.  Towle,  60  Mich.  371,  1  Am.  St  Rep.  531,  27  N.  W.  57^ 
collecting  cases,  combustible  matter  from  mill  put  near  railroad 
does  not  bar  recovery.    See  note,  78  Am.  Dec.  186. 

Negligence.^  CSourt  cannot  say  what  is  proximate  cause  of  loss, 
p.  473. 

Trials.— Questions  are  not  to  be  submitted  to  jury  without  eirl- 
^nce,  p.  473. 

91  U,  S.  474-479,  23  L.  388,  OSBORN  v.  UNITED  STATES. 

Pardon  of  offense  obliterates  it  and  carries  release  of  penalties 
so  far  as  in  power  of  government,  unless  restrained  by  the  instro- 
ment  of  pardon,  p.  477. 

Oited  with  approval  in  Knote  v.  United  States^  95  U.  S.  153,  24 
L.  443,  disallowing  recovery  of  proceeds  of  confiscation  already 
in  treasury;  Hunnicutt  v.  State,  18  Tex.  App.  519,  51  Am.  Sep. 
833,  pardon  restores  competency  of  witness;  Carr  v.  States  19  Tex. 
App.  660,  53  Am.  Rep.  396,  conditional  pardon  does  not  restore 
competency  as  witness;  Edwards  v.  Commonwealth,  78  Ya.  43,  49 
Am.  Rep.  379,  additional  punishment  for  second  offense  cannot  be 
inflicted  if  first  is  pardoned. 

Distinguished  in  Ex  parte  Welmer,  8  Biss.  324,  F.  0.  17,362,  par- 
don from  sentence  of  conspiracy  to  defraud  revenue  does  not  can- 
cel forfeiture. 

Pardon  cannot  impair  rights  of  others  vested  in  grantee's  prop- 
erty, which  has  been  forfeited,  p.  477. 

Approved  in  Knote  v.  United  States,  95  U.  S.  155,  24  L.  444,  dis- 
allowing recovery  of  proceeds  of  confiscated  property  in  treasury. 
Cited,  arguendo,  in  Austin  v.  United  States,  155  U.  a  428,  39  L. 
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210,  IB  S.  Ot  172,  Kirk  t.  Lewis,  4  Woods,  101,  0  Fed.  646,  ud 
Edwards  t.  Common  weal  tb,  78  Va.  43,  49  Am.  Rep.  879,  obiter. 

Pardon  conditioned  th&t  recipient  shall  claim  no  propert;  or  pro- 
ceeds sold  by  court  under  conflBcation  proceedlnfB  does  not  pr»- 
-clude  claim  of  proceeds  of  mortgage  tm  bonds  paid  Into  court, 
p.  477.    See  note,  69  Am,  Dec.  678. 

Pardon  la  an  act  of  grace,  and  llmltatlws  sboald  be  strictly  con- 
stroed,  p.  478. 

Pardoning  power  carries  with  It  the  rlgbt  to  release  penalties 
and  forfeitures  accrolng  from  the  offense,  p.  478. 

Approved  in  Bx  parte  Welmer,  8  Blsa  32S,  F.  0.  17,362,  pardon  for 
-conspiracy  to  defraud  revenue  does  not  cancel  forfeitures.  See  not*, 
09  Am.  Dec.  S74. 

ForfoitarflB,—  Courts  bave  summary  power  before  decree  of  dlstrl- 
bndon  of  forfeited  property  to  compel  restitution  of  money  illegally 
taken  by  former  court  officers,  p.  479. 

Approved  in  Boggs  v.  Ckimm  on  wealth,  76  Ta.  1001,  proceeds  of 
^nflscated  prt^rty  fa  court,  anyone  entitled  may  petltloa  therefor; 
bi  re  Forsyth,  78  Fed.  S04,  arguendo. 

91  U.  S.  479-487,  23  L.  863,  LLOYD  V.  PDim)N. 

TiMsds,  statute  of. —  Verbal  promise  to  settle  property  on  wife 
after  marriage  is  void,  p.  481. 

Approved  In  McAnnulty  v.  McAnnnlty,  120  lU.  36,  00  Am.  Rep. 
5S7,  11  N.  B.  400,  marriage  not  such  part  performance  as  takes  out 
«f  statute;  Deebon  v.  Wood,  148  Mass.  ISS,  19.  N.  B.  2, 1  L.  K  A.  S19, 
and  n.,  holding  void  transfer  of  stock  ot  inBoIveot  after  marriage 
promised  before. 

Hosband  and  wife. —  Promise  after  marriage  to  settle  property  on 
Tlfe  Ifl  without  consideration,  p.  486. 

Approved  In  Peek  v.  Peek,  77  Cal.  112,  11  Am.  St.  Rep.  249,  19 
Pac  229,  1  L.  K.  A.  187,  promise  to  wife  to  convey  to  child,  be  la 
mere  volunteer. 

Covrta. —  What  deeds  are  void  as  to  creditors  Is  a  rule  of  property, 
and  State  decisions  are  binding  on  Federal  court,  p.  486. 

Cited  with  approval  In  Peters  v.  Bain,  133  V.  S.  686,  3S  L.  702,  10 
8.  Ot  360,  follDwing  construction  of  statute  against  fraudulent  con- 
veyances; Union,  etc.,  Bank  v,  Kansas  City  Bank,  136  TJ.  S.  235,  34 
L.  345,  10  S.  Ct  1017,  collecting  cases.  South  Branch,  etc.,  Co  v. 
Ott,  142  U.  a  628,  35  L.  1J38,  12  S.  Ot  320,  and  May  v.  Tenney,  148 
U.  S.  64,  87  L.  S70,  13  S.  Ct.  493.  as  to  assignments  for  creditors; 
First  Nat  Bank  v.  Glass,  79  Fed.  708,  49  U.  S.  App.  232,  collecting 
cases,  as  to  homestead  exemptions;  Union,  etc,  Ry.  v.  Beed,  80  Fed. 
Vco.  Tin— 46 
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239,  49  U.  S.  App.  241,  as  to  competency  of  records  of  deeds  as  evi- 
dence; Marbury  v.  Kentucky,  etc.,  Co.,  02  Fed.  355,  22  U.  S.  App. 
287,  decision  after  decree  of  Circuit  Court,  latter  reversed  in  Court 
of  Appeals;  dissenting  opinion  in  Ottenberg  v.  Corner.  76  Fed.  269, 40 
U.  S.  App.  320,  34  L.  R.  A.  624;  Sandwich  Mfg.  Co.  T.  Max,  5  S.  Dak. 
135,  58  N.  W.  17,  24  L.  R.  A.  528,  arguendo. 

Fraudulent  conTeyances.—  Prior  Indebtedness  is  presumptive,  bat 
not  conclusive,  evidence  of  fraud  in  conveyance  to  wife,  p.  483. 

Cited  with  approval  in  Wells  v.  Schuster-Hax,  etc.  Bank,  23  Colo. 
541,  48  Pac.  811,  setting  aside  settlement  on  daughter;  Walsh  v. 
Ketchum,  84  Mo.  430,  burden  is  on  donee;  Bucks  y.  Moore,  36  Mo. 
App.  535,  eyidence  admissible  to  show  prior  indebtedness;  Nelson  v. 
Kinney,  93  Tenn.  443,  25  S.  W.  104,  allowing  conveyance  to  wife 
while  solvent;  Nelson  v.  Vanden,  99  Tenn.  232,  42  S.  W.  7,  rebutted 
by  retention  of  sufficient  to  pay. 

Fraudulent  conveyances.—  Fraud  is  a  question  of  fact,  with  refer 
ence  to  intent  of  grantor,  collected  from  circumstances,  p.  485. 

Cited  and  principle  applied  in  WeUs  v.  Schuster-Hax,  etc..  Bank,  23 
Colo.  541,  48  Pac.  811,  refusing  to  interfere  with  verdict;  Hunter  v. 
Ferguson,  8  Colo.  App.  291, 83  Pac.  84,  allowing  payment  to  some  cred- 
itors before  general  assignment;  Innis  v.  Carpenter,  4  Colo.  App. 
34,  34  Pac.  1013,  holding  bill  of  sale  with  secret  trust  a  fraud  on 
creditor;  ESversman  v.  Clemons,  6  Colo.  App.  227,  40  Pac.  576^  allow- 
ing preference  in  good  faith;  Taub  v.  Swofford,  etc.,  Co.,  8  Colo.  App. 
216,  45  Pac.  514,  setting  aside  fraudulent  transfers;  Morgan  v. 
Brower,  77  Ga.  635,  admitting  evidence  to  show  good  faith  of  trans- 
fer of  stock  as  against  subsequent  creditors;  Michigan  Trust  Co.  v. 
Adams,  109  Mich.  183,  66  N.  W.  1095,  not  set  aside,  though  deed  inad- 
vertently not  recorded,  and  grantor  collected  rents;  Williams  v.  Har- 
ris, 4  S.  Dak.  26,  46  Am.  St.  Rep.  757,  54  N.  W.  927,  allowing  payment 
to  wife  who  Is  bona  fide  creditor;  Nelson  v.  Kinney,  93  Tenn.  443,. 
25  S.  W.  104,  allowing  conveyance  to  wife  while  solvent;  Perry  v. 
Ruby,  81  Ya.  326,  grantor  insolvent,  burden  on  grantee  to  show  valu- 
able consideration. 

Fraudulent  conveyance. —  Grant  to  wife  in  good  faith,  grantor 
able  to  pay  debts,  is  not  voidable  by  creditors  upon  subsequent  ina- 
bility to  pay,  pp.  485,  487. 

Cited  and  followed  in  Jones  v.  Clifton,  101  U.  S.  229,  25  L.  910^ 
affirming  S.  C,  2  Flipp.  194,  F.  C.  7,457,  refusing  to  set  aaide  deeds. 
See  note,  14  Am.  St  Rep.  750. 

Distinguished  In  Forster  v.  Forster,  56  Vt  548,  setting  aside  con- 
veyance to  children  of  prior  marriage  to  avoid  alimony. 

Miscellaneous.— Cited  in  Peek  v.  Peek,  75  Cal.  300,  17  Pac.  214„ 
on  statute  of  frauds,  case  does  not  show  application. 
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01  U.  3.  48T-488.  23  I,.  368,  ZELLBR  T.  SWITZBK, 
Appeal  and  orror.—  State  decree  reverfltng  Jtidgment  and  sending 

ease  back  for  trial,  is  not  final  so  as  to  be  reviewable  In  Supreme 

Court,  p.  488. 
Not  cited. 

91  tJ.  8.  489-105.  23  L.  874,  MILWAUKEE,  ETC.,  R.  R.  v.  ARMS. 

Camiara.— Colli Blon  arlBlng  from  nefllgence  of  railroad  entitles 
Injured  to  full  compensatory  damatcea,  p,  492. 

Cited  and  applied  In  W.  U.  Tel.  Co.  v.  Eyser,  91  U.  S.  496.  23  L. 


DamagM.—  In  general,  mere  Indemnity  Is  recovered,  bnt  in  lome 
cases  exemplary  damages  are  allowed  as  punishment,  pp.  492,  493. 

Cited  with  approval  In  Missouri,  etc,  »y.  v.  Humes,  115  U.  8. 
r.2l,  29  L.  4eo.  6  S.  Ct  113,  statute  valid  making  railroad  liable  for 
doable  damage  for  failure  to  fence;  Lake  Shore,  etc.,  Ry.  v.  Pren- 
tice. 147  n.  8.  111.  113,  37  L.  102,  103,  13  8.  Ot.  2^,  265,  collecting 
cases,  disallowing  punitive  damages  against  corporation  for  un- 
flutliorlEed  oppression  of  agent;  Brown  v.  Bvftns,  8  Sawy,  490,  17 
Fed.  914,  collecting  cases,  allowing  punitive  in  vindictive  actions 
where  frand  or  wantonness  shown;  Press  Pub.  Co.  t.  Monroe,  73  Fed. 
201.  38  U.  8.  App.  410,  exemplary  damages  for  wanton  disregard  of 
rights  In  publishing  poem;  Smith  v.  Bagwell,  19  Fla.  1^,  4&  Am. 
Rep.  18.  allowing  such  In  assault  and  battery;  Chattantx^a,  etc..  B. 
R.  T.  Ltddelt,  85  Qa.  495,  21  Am.  St  Rep.  176,  11  S.  E.  855,  dlsallow- 
iDg  exemplary  damages  for  defective  track;  Hansley  v.  Jamesvllle, 
etc..  K-  R..  115  N.  C.  610,  14  Am.  St.  Bep.  480,  20  S.  E.  629.  32  L. 
R.  A.  547.  and  n.,  allowing  compensation  for  loss  of  time  for  falling 
to  carry,  bnt  no  exemplary  damages. 

Hodlfled  In  Pegram  v.  Storts,  31  W.  Va.  266,  6  S.  E.  609,  overruled 
In  Mayer  v.  Frohe,  40  W.  Va.  250.  22  S.  G.  69,  statute  allowing 
exemplary  damages  means  for  mental  angnlsh  and  not  as  pun- 
ishment. 

ToTta.— Intent  Is  always  material  In  tort,  and  circumstances  may 
l>e  weighed  by  Jury  In  fixing  damages,  p.  492. 

2>anuiges.~  Exemplary  dBmag«B  are  allowed  only  for  tort  aggra- 
▼ated  l>y  evil  motive,  or  entire  want  of  care,  raising  presumption  of 
conaclous  indifference,  but  not  for  gross  negligence;  hence  pas- 
senger Injured  m  railway  colllslon.resulting  from  negligence,  <B  not,  in 
general,  entitled  to  exemplary  damages,  pp.  493,  49C. 

Cited  with  approval  In  following  coaes  disallowing  exemplary  dam- 
ftgea:  W.  D.  Tel.  Co.  v.  Eyser,  01  U.  S.  496,  23  L.  877.  where  no 
signals  given  for  wires  stretched  across  street;  Lake  Shore,  etc., 
Co.  V.  Prentice,  147  U.  8.  107,  111,  113,  37  L.  101,  102,  103,  13  a  Ct. 
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263,  204,  266,  against  corporation  for  oppressive  but  nnanthorized 
arrest  of  passenger;  Miller  v.  Baltimore,  etc.,  R.  R.,  17  Fed.  Cas. 
306,  applied  to  negligent  hiring  of  fellow  servants;  Morse  v.  Dnncan, 
14  Fed.  398,  mere  neglect  to  stop  train;  New  Yortc,  etc.,  Ry.  v. 
Bennett,  50  Fed.  502,  6  U.  S.  App.  95,  Rose  v.  Wilmington,  etc^  R. 
R.,  106  N.  0.  170,  11  S.  E.  527,  and  Norfolk,  etc.,  R.  R.  v.  Neely,  91 
Va.  542,  545,  22  8.  B.  370,  371,  where  conductor  imperatively  ejected 
but  without  violence;  Railway  v.  Hall,  53  Ark.  10,  13  8.  W.  140, 
where  servant  not  guilty  of  willfulness  or  conscious  indifference; 
Kansas,  etc.,  Ry.  v.  Lundin,  3  Colo.  101,  negligence  in  construing 
bridge;  Florida  Ry.,  etc.,  Co.  v.  Webstet,  25  FU.  419,  420,  6  So.  719. 
Chattanooga  R.  R.  v.  Liddell,  85  Ga.  495,  21  Am.  St  Rep.  176,  11 
8.  E.  855,  and  Rutherford  v.  Shreveport,  etc.,  R.  R.,  41  La.  Ann. 
794,  6  So.  644,  for  defective  track;  Atchison,  etc.,  R.  R.  v.  McGlnnis, 
46  Kan.  112,  26  Pac.  454,  Chicago,  etc.,  R.  R.  v.  Scurr,  59  Biiss.  463, 
42  Am.  Rep.  377,  Railway  Co.  v.  Lee,  90  Tenn.  574,  18  8.  W.  289, 
and  Thomas  v.  Southern  Ry.,  122  N.  C.  1006,  30  8.  B.  344,  where  no 
evidence,  punitive  damages  should  not  be  left  to  jury;  Ragland  v. 
St  Louis,  etc.,  Ry.,  49  La,  Ann.  1170,  22  So.  367,  negligence  in 
switching  cars;  Philadelphia,  etc.,  R.  R.  v.  Hcefllch,  62  Md.  306^ 
50  Am.  Rep.  224,  and  Smith  v.  Philadelphia,  etc.,  R.  R.,  87  Md.  52, 
38  Atl.  1073,  for  forcible  ejectment  from  train  but  without  malice; 
White  V.  Dresser,  135  Mass.  152,  46  Am.  Rep.  455,  gross  negligence 
but  no  wanton  deprivation  of  lateral  support;  Hansley  v.  James- 
viUe,  etc.,  R.  R.,  117  N.  C.  569,  53  Am.  St  Rep.  608.  23  8.  B.  444, 
32  L.  R.  A.  552,  and  n.,  affirming  8.  C,  115  N.  C.  606,  44  Am.  St  Rep. 
477,  20  8.  E.  529,  32  L.  R.  A.  546,  and  n.,  for  mere  violation  of  con- 
tract of  carriage;  Southern,  etc.,  Co.  v.  Bradley,  52  Tex.  599,  600,  601, 
for  negligent  killing;  Downey  v.  C.  &  O.  Ry.,  28  W.  Va.  743,  for 
wantonness  of  servants  unless  authorized  or  ratified;  Tialbott  v. 
West  Va.,  etc.,  Ry.,  42  W.  Va.  562,  26  8.  E.  311,  for  injury  to  horse 
on  track. 

The  following  citing  cases  allowed  exemplary  damages:  Denver, 
etc.,  Ry.  V.  Harris,  122  U.  S.  610,  30  L.  1148,  7  8.  Ct  1290,  against 
corporation  for  injury  In  unlawfully  seizing  railroad;  Gallena  v. 
Hot  Springs  R.  R.,  4  McCrary,  382,  13  Fed.  124,  Fell  v.  Northern, 
etc.,  R.  R.,  44  Fed.  252,  Citizens,  etc.,  R.  R.  v.  Willoeby,  134  Ind. 
570,  83  N.  B.  629,  and  Philadelphia,  etc.,  R.  R.  v.  Larkin,  47  Md. 
162,  28  Am.  Rep.  444,  for  wanton  ejectment  of  passenger  by  ser- 
vant; Brown  v.  Memphis,  etc.,  R.  R.,  7  Fed.  63,  good  faith  in  en- 
forcing unreasonable  regulation  is  only  matter  of  mitigation;  Malloy 
V.  Bennett  15  Fed.  374,  for  wanton  publication  of  libel  l^  agent; 
Wilson  V.  Vaughn,  23  Fed.  231,  willful  refusal  of  commisslonerB  to 
levy  tax  to  pay  judgment;  Morning  Journal  Assn.  v.  Rutherford,  51 
Fed.  515,  1  U.  8.  App.  296,  16  L.  R.  A.  804,  libel  wantonly  pub- 
lished; Press  Pub.  Co.  v.  Monroe,  73  Fed.  200,  38  U.  8.  App.  410, 
wanton  disregard  of  rights  in  publishing  poem;  Cowen  v.  Winten» 
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96  Fed.  935,  affirming  Winters  r.  Cowen,  90  Fed.  103.  railroad  re- 
pudiated mileage  UcketB  sold  by  a^rreement  and  ejected  paseenger: 
Times  Pub.  Go.  r.  Cai-llale,  94  Fed.  768.  reckless  pnbllcatlon  of  libel 
thongta  no  Ml-wlU;  Wheeler,  etc.,  Mfg.  Co.  t.  Boyce,  86  Kau.  353, 
R9  Am.  Rep.  573,  13  Pac.  610,  collecting  cases,  and  Pblladelphia 
Traction  Co.  t.  Orbann,  119  Pa.  St.  43.  44.  45,  12  Atl.  819,  820,  col- 
lecting cases,  against  corporation  for  fraud  or  malice  of  agents: 
Lake  Shore,  etc.,  Ry.  v.  Rosenzwelg,  113  Pa.  St  644,  6  AtL  553,  for 
reckless  Indifference  of  conductor  In  putting  off  passenger;  Newman 
r.  SL  Louis,  etc.,  R.  R.,  2  Ho.  Ak>.  407,  for  willful  and  aggravated 
treepam. 

Also  cited  In  Barry  v.  Edmunds.  116  T3.  8.  663,  29  L.  733,  6  8.  Ot 
S08,  exemplary  damages  claimed,  suit  not  dismissed  because  record 
shows  less  actual  damage  than  Jurisdictional  amount;  Mayer  t. 
Frobe.  40  W.  Va.  250,  22  S.  E.  SO,  collecting  cases,  Statute  allowing 
exemplary  damages  for  selling  intoxicants  means  prfDltlve  dam- 
ages; dissenting  opinion  In  Brooke  t.  ClaiA,  57  Tex.  115,  116,  ma- 
jority allowing  exemplary  damages  for  error  of  physician;  State  t. 
lAzaraa,  39  La.  Ann.  201,  1  So.  400,  arguendo.  See  extended  note  la 
69  Am.  St  Rep.  595,  606,  508. 

ModlBed  In  Kansas,  etc.,  Ry.  t.  Kessler,  18  Kan.  526,  allowing 
pnnitlTe  damages  for  expelling  passenger  from  freight  train  with- 
out notice  of  cessation  of  right  tbereou;  Pegram  t.  Stortz,  31  W. 
T&.  265.  6  8.  E.  609,  oTcrruled  In  Mayer  t.  Probe.  40  W.  Va.  260, 
22  8.  B.  59,  punitive  damages  never  allowed  In  civil  action. 

Sagligcmos.— "Gross"  negligence  Is  relative  term  and  merdy 
meana  absence  of  care  necessary  under  circumstance,  p.  496. 

Approved  and  relied  upon  in  Preston  v.  Prather,  137  U.  S.  609, 
S4  L.  790,  II  8.  Ct  163,  gratuitous  bailees  only  liable  for  gross  neg- 
ligence; Schumacher  v.  St.  Louis,  etc.,  R.,  39  Fed.  177,  holding  co 
doctor  guilty  of  gross  negligence  In  switching;  Kansas,  etc.,  Ry. 
Lnadln,  3  Colo.  101,  and  Hansley  v.  JamesvUle,  etc.,  R.  R.,  115  N.  C. 
606,  44  Am.  St  Rep.  477,  20  S.  E.  620,  32  L.  E.  A.  540,  and  n.,  dis- 
Kllowlng  pualtlve  damages  for  mere  negligence;  Florida,  etc.,  I 
Hirat,  30  Fla.  38,  32  Am.  St.  Rep.  33,  11  So.  613,  16  L.  R.  A.  630. 
and  iL,  does  not  mean  only  willful  or  reckless;  Chattanooga  R.  B. 
LIddell,  86  Ga.  405,  21  Am.  St  Rep.  178,  11  S.  E.  855,  disallowing 
ptmltlTe  damages  for  defective  track;  Kansas,  etc.,  Ry.  v.  Kessler, 
18  Kan.  525,  expelling  passenger  from  freight  train  without  pnblt' 
notice  that  such  were  no  longer  carried;  Reed  v,  W.  U.  TeL  Co.,  135 
Uo.  672,  58  Am.  St  Rep.  S16,  37  S.  W.  006.  34  L.  R.  A.  496,  collect- 
Ins  cases,  company  cannot  exempt  Itself  from  liability  for  negtl- 
eeace;  Sonthem,  etc.,  Co.  v.  Bradley,  52  Tex.  600,  gross  n^Ilgence 
for  which  exemplary  damages  are  allowed  by  statute  means  con- 
sclona  Indifference;  dissenting  opinion  in  Atchison,  etc.,  R.  R,  v. 
UcOlais,  DO  Fed.  868,  19  D.  B.  App.  846,  majority  holding  Instnic- 
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tlon  erroneous  requiring  ordinary  care  of  traveller  and  high  care  of 
railroad  at  crossing.  Cited,  arguendo,  In  Albion  Lumber  CJo.  t.  De 
Nobra,  72  Fed.  741,  44  U.  S.  App.  347.  and  Scripps  v.  ReiUy,  35  Micb. 
393.    See  note  In  38  Am.  St  Rep.  782,  and  59  Am.  St  Rep.  597. 

Disapproved  in  Lockwood  v.  Belle  City,  etc..  Street  R.  R.,  92  Wis. 
112,  65  N.  W.  870,  recognizing  three  grades  of  negligence;  Poling  v. 
Ohio,  etc.,  R.  R.,  38  W.  Va.  661,  18  S.  B.  787,  24  L.  R.  A.  223,  showing 
when  grades  of  negligence  are  applicable. 

Miscellaneous.^  Bitner  v.  Utah,  etc.,  Ry.,  4  Utah,  505,  11  Pac. 
621,  no  interference  with  verdict  not  outrageous. 

91    U.    S.   495-^96,   23  L.   377,    WESTERN    UNION   TEL.   CO.  v. 
EYSER. 

Damages.—  Milwaukee,  etc.,  Ry.  v.  Arms,  91  U.  S.  489-495,  23  L. 
374,  supra,  followed  as  to  exemplary  damages,  p.  496. 

Approved  in  City  Electric,  etc.,  R.  v.  Conery,  61  Ark.  385,  54  Am. 
St  Rep.  264,  33  S.  W.  427,  31  L.  R.  A.  571,  holding  electric  com- 
pany bound  to  use  care  to  prevent  escape  of  electricity.  See  note 
In  59  Am.  St  Rep.  609. 

Modified  in  Kansas,  etc.,  Ry.  v.  Kessler,  18  Kan.  525,  allowing 
exemplary  damages  for  gross  negligence  in  expelling  passenger  from 
freight  train  without  notice  that  such  were  no  longer  carried. 

91  U.  S.  496-^03,  23  L.  377,  MAYER  v.  HBLLMAN. 

Assignments  for  equal  benefit  of  creditors  are  favored  by  court, 
p.  500. 

Cited  with  approval  in  Reed  v.  Mclntyre,  96  U.  S.  510,  25  L.  172, 
disallowing  on  bankruptcy  priority  of  creditor  who  levied  after  as- 
signment; In  re  Walker,  18  Bank.  Reg.  56,  29  Fed.  Cas.  5,  same; 
Olney  v.  Tanner,  10  Fed.  114,  not  set  aside  in  favor  of  one  creditor 
unless  clearly  fraudulent;  Torlina  v.  Trorlicht  6  N.  Mex.  65,  67,  69, 
70,  27  Pac.  797,  798,  799,  assignment  honestly  made,  but  causing 
some  delay,  not  fraudulent;  Haas  v.  O'Brien,  66  N.  T.  601,  holding 
same  though  bankruptcy  proceedings  are  taken  within  six  montlis; 
BoDse  V.  King,  78  N.  Y.  479,  allowing  assignment  not  defeated  by 
bankrupt  act;  Pettlt  v.  Parsons,  9  Utah,  228,  33  Pac.  1039,  to  be  set 
aside,  fraud  must  be  within  knowledge  of  assignees. 

Bankruptcy  act,  so  far  as  concerns  creditors,  is  to  secure  equality 
of  distribution  of  assets,  p.  501. 

Cited  with  approval  in  Boese  v.  King,  108  U.  S.  386,  27  L.  763, 
2  S.  Ct  770,  refusing  aid  to  creditors  not  availing  themselves  of 
bankrupt  act,  seeking  advantages;  In  re  Curtis,  91  Fed.  740,  741. 
State  administration  on  assignment  is  void  for  purpose  of  Bank- 
ruptcy Court;  Geery's  Appeal,  43  Conn.  301,  21  Am.  Rep.  663,  disal- 
lowing objection  by  creditor  to  state  proceedings  where  equality  is 
accomplished. 


711 


Notes  on  U.  S.  Reports. 


91  U.  S. 503-510 


Bankruptcy. —  TransactJoas  of  debtor,  anterior  to  prescribed 
periods,  within  which  they  are  void,  are  presumably  acquiesced  In 
by  creditors,  p.  SOI. 

Approved  In  Beiiaa  t.  Citizens'  Bank,  38  La.  Aan.  441,  preference 
contracts  within  three  months,  Told  in  Louisiana. 

Distinguished  in  In  re  Kraft,  3  Fed.  8M,  objections  may  be  made 
to  discharge,  where  not  to  assignment. 

B&nkruptcf. —  Assignments  for  creditors,  not  otherwise  invalid, 
and  made  anterior  to  the  prescribed  period,  within  which  transac- 
tions by  debtor  are  void,  are  not  contestable  by  assignee,  p.  fiOl. 

Cited  with  approval  in  Adams  v.  Hyama.  19  Btatcbf.  491,  S  Fed. 
419,  In  re  Temple,  4  Sawy.  99,  P.  C.  13,825,  In  re  Troth.  1  Fed.  407, 
gtowe  V.  Belfast  Banlt,  92  Fed.  92,  and  Geery's  Appeal,  43  Conn. 
299,  21  Am.  Rep.  660.  good  title  to  assignee,  but  may  be  defeated 
by  bankruptcy,  if  within  period;  Globe  Ins.  Co.  t.  Cleveland  Ins. 
Co.,  14  Banlt.  Reg.  311,  10  Fed.  Caa.  48S,  assignment  within  period,  is 
Told;  Simonson  v.  Sinshcimer,  05  Fed.  9S2,  applying  mle,  under  act 
of  1898;  CasUeberg  v.  Wheeler,  68  Md.  280,  12  AU.  7,  good  dUe  goes 
to  assignee,  till  set  aside  by  assignee.  Cited,  arguendo,  in  Riley  v. 
Carter.  76  Md.  607,  36  Am.  St.  Rep.  466,  2S  Atl.  672,  19  L.  R.  A. 
498,  and  n.    See  note,  28  Am.  Dec.  214. 

Bankruptcy.—  State  law,  as  to  assignments  for  creditors,  not  dis- 
charging debtor  from  hla  debts.  Is  not  suspended  by  bankrupt  act, 
p.  502. 

Cited  with  approval  in  In  re  Slevers,  91  Fed.  368,  assignment 
valid.  In  absence  of  proceedings  in  bankruptcy;  Davis  v.  Bohle,  92 
Fed.  326.  adjudication  within  four  months,  avoids  assignment. 
Cited,  arguendo.  In  Schroder  v.  Tompkins,  EiS  Fed.  074,  Southern, 
etc..  Trust  Co.  \.  Bent>ow,  96  Fed.  52S.  and  Akers  v.  Bowan,  33  S. 
C.  470.  12  S.  B.  171,  10  L.  R.  A.  714,  and  n. 

91  U.  8.  503-510,  23  L.  398,  BARLK  v.  McVBIGH. 

Proceu. —  Due  notice  to  defendant,  actual  or  constructive,  is  es- 
sential to  Jurisdiction,  pp.  603,  S04,  507,  510. 

Cited  with  approval  In  Opellka  T.  Daniel.  50  Ala.  219,  statute  not 
compiled  with,  no  Jurisdiction;  Paullings  v.  Creagh.  63  Ala.  401,  must 
appear  on  record;  Mastln  v.  Gray,  19  Kan.  461,  463,  469,  27  Am. 
Rep.  151,  162,  158,  collecting  cases,  sheriff's  return  of  service  may 
l>e  shown  false  by  extrinsic  evidence;  Troyer  v.  Wood,  96  Mo.  480, 
9  Am.  St  Rep.  36S.  10  S.  W.  43,  collecting  cases,  notice  published 
In  wrong  name.  Judgment  Invalid;  Dorr  v,  Rohr,  82  Va.  363,  3  Am. 
St.  Rep.  109,  publication  in  Virginia,  during  war,  on  citizen  iu  New 
Tork,  Judgment  void.    See  note,  64  Am.  St,  Bep.  246. 

Jtidgments,  given  without  Jurisdiction  of  person  and  subject- 
matter,  are  void,  p.  50T. 
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Cited  with  approval  In  Amsbaugh  v.  Exchange  Bank,  33  Kan. 
105,  5  Pac.  388,  such  Judgment  not  enforceable  in  another  State; 
Missonri,  etc.,  Ry.  y.  Reid,  34  Kan.  413,  8  Pac  848,  Jndgment  en- 
joined; Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St  Rep.  368.  10  &  W. 
43,  publication  of  notice  in  wrong  name,  judgment  void;  Hauswirth 
T.  Sullivan,  6  Mont  210,  0  Pac.  803.  may  be  set  aside  by  matter 
outside  the  judgment 

Process. —  Ck>nstructive  notice  is  only  admitted  in  cases  coming 
fairly  within  terms  of  statute  authorizing  it.  p.  508. 

Cited  with  approval,  to  point  that  statute  must  be  strictly  fol- 
lowed, in  Guaranty,  etc.,  Co.  v.  Oreen,  etc.,  R.  R.,  139  U.  S.  148.  35 
li.  120,  11  S.  Ct  516,  publication  for  full  period  necessary;  Massillon, 
etc.,  Co.  V.  Hubbard,  11  S.  Dak.  329,  77  N.'  W.  589,  collecting  cases, 
wife  moving  temporarily,  in  absence  of  husband,  service  cannot  be 
made  on  him  there;  Opelika  v.  Daniel,  59  Ala.  219.  no  strict  com- 
pliance with  statute,  no  jurisdiction;  PauUings  v.  Creagh,  63  Ala. 
401,  record  reciting  service,  made  in  "  due  form,"  Is  insufficient 

Process. — '"Usual  place  of  abode,**  designated  as  place  for  ser- 
vice, means  the  then  present  residence,  and  not  the  last  place  of 
abode,  p.  508. 

Cited  with  approval  in  Swift  v.  Ikfeyers.  18  Sawy.  589,  37  Fed. 
42,  affidavit  of  service,  **  at  usual  abode  in  *A'  county,"  not  sufficient, 
where  usual  place  of  abode  is  required;  Madison,  etc..  Bank  v. 
Suman.  79  Mo.  530.  affidavit  of  service  at  "last  usual  abode,"  in- 
sufficient 

Process. —  Parties  having  left  seven  months  before,  and  gone  into 
Confederate  lines,  notice  of  suit  cannot  be  posted  on  his  house,  as 
his  "  usual  place  of  abode,"  and  judgment  thereon  is  void,  p.  509. 

Approved  in  Swift  v.  Meyers.  13  Sawy.  589.  37  Fed.  42,  affidavit 
of  service  at  usual  abode  in  "A"  county,  not  sufficient  where  law 
requires  usual  place  of  abode;  Dorr  v.  Gibboney,  3  Hughes.  389. 
F.  C.  4,006.  disallowing  service  by  publication,  during  war.  against 
loyal  citizen;  Bank  v.  McVeigh,  29  Gratt  554.  applied  to  notice  to 
indorser.  Cited  obiter  in  Opelika  v.  Daniel,  59  Ala.  219,  and  Paul- 
lings  V.  Creagh,  63  Ala.  401, 

Process. —  In  proceedings  in  rem,  notice  is  requisite  in  order  tbst 
sentence  may  have  validity,  p.  510. 
Miscellaneous.—  Von  Roy  v.  Blackman.  3  Woods,  101.  P.  C.  16,997. 

91  U.  S.  610-^16.  23  L.  401,  JBTNA  LIFE  INS.  CO.  v.  FRANCB. 

Insurance. —  Where  it  is  agreed  that  misrepresentation  as  to  age 
or  disease  shall  void  the  policy,  the  materiality  thereof  is  not  to  be 
considered,  p.  516. 

Approved  and  principle  applied  in  Insurance  Co.  v.  Trefe*,  104  U. 
8.  202,  26  L.  710,  Kelly  v.  Life  Ins.  Co..  113  Ala.  465.  21  So.  360^ 
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Powers  T.  North.,  etc.,  Ut6  Aflsn.,  50  Vt  636,  and  Boyle  T.  North- 
we«tera,  etc.,  Relief  Asbd.,  05  Wts.  319,  70  N.  W.  354,  all  holding 
AQswer  must  be  true,  Irrespective  of  ignorauce;  Trefz  v.  Knicker- 
bocker Ins.  Co.,  24  Fed.  Cas.  178,  must  be  correct,  wbether  war- 
ranties or  representations:  Hoffman  t.  Supreme  Council,  35  Fed. 
253,  254,  255,  ]ury  may  be  Inatrueted  that  party  may  recover  It  not 
■■  essentially  "  untme;  Brady  v.  United  Life  Ins,  Assn.,  60  Fed.  729. 
20  n.  S.  App.  837,  failing  to  give  addresses  of  all  physicians  whO' 
attended  btm,  policy  Is  void;  .American,  etc..  Indemnity  Co.  v.  Car- 
roUton,  etc.,  Mfg.  Co.,  95  Fed.  113,  applied  to  Insurance  against  busi- 
ness loss;  Johnson  v.  Malue,  etc.,  Ins.  Co.,  SS  Me.  188.  22  Ati.  108, 
falsely  stating:  his  brother  was  not  insane,  avoids;  Cobb  v.  Covenant,. 
etc.,  Assn.,  153  Mass.  178,  25  Am.  St.  Rep.  621,  26  N.  E.  231,  10  Zi. 
R,  A.  667,  stating  not  consulted  physician  in  ten  years,  when  h**- 
procured  advice;  Abraham,  etc..  Ins.  Co.  v.  Gamer,  77  Ala.  21S, 
Whetmore  v.  Supreme  Lodge,  100  Mo,  47,  13  8.  W.  497,  and  Aloe 
V.  Mutual,  etc.,  Assn.,  147  Mo.  B75,  678,  578,  49  8.  W.  556,  557,  must 
be  true,  Irresppctlve  of  materiality;  Union,  etc..  Ins.  Co.  v.  Cheever, 
36  Ohio  St.  208,  38  Am.  Rep.  576.  evidence  of  knowledge  of  falsity. 
Immaterial,  properly  rejected;  Co-Opemtlve  I.ife  Assn.  v.  Leflore, 
53  Miss.  15,  and  Insurance  Co.  V.  Pyle,  44  Ohio  St.  30,  58  Am.  Rep. 
783,  4  N.  B.  460,  void,  though  without  fraud;  dissenting  opinion  In 
Blamer  v.  Pbcenix  Ins.  Co..  45  Wis.  654,  majority  holding  poller 
voided  for  misrepresentation.  Cited,  arsnendo.  In  Fire  Ins.  Co.  v. 
Felrath,  77  Ala.  190.  See  note,  29  Am.  Rep.  578,  and  extended  aote, 
3  Ajn.  SL  Bep.  638. 

Distinguished  In  Moulor  v.  American  Ins.  Co.,  Ill  U.  8.  341.  28 
L.  449,  4  8.  Ct  460,  and  Well  v.  New  York  Ins.  Co.,  47  T^.  Ann.  1419, 
17  So.  858,  only  requires  good  faith,  unlesB  Intent  clearly  appears 
otherwise;  Metropolitan  Ins.  Co.  v.  Harper,  3  Hughes.  266.  F.  O. 
9.505,  wbere  local  agents  are  active  In  framing  answers;  Waterbnry 
V.  Dakota,  etc.,  Ins.  Co.,  6  Dak.  475.  43  N.  W.  609,  In  absence  of 
express  stipulation  for  absolute  truth;  Ball  v.  Granite,  etc..  Aid 
Abbd..  64  N.  H.  292.  9  Atl.  IM,  acceptance  of  premiums,  with  knowl- 
edge of  untruth,  waives;  Alabama,  etc..  Ins.  Co.  v.  Johnston.  80 
Ala.  475,  2  So.  131.  falsity,  not  material,  does  not  void,  unless  know- 
loglj  made;  Commercial  Fire  Ins.  Co.  v.  Allen.  80  Ala.  B77,  1  So. 
206,  collecting  cases,  failure  to  disclose  easement  known  to  agent 
and  not  material,  does  not  void;  Dupree  v.  Virginia,  etc..  Ins.  Co.. 
92  N.  C.  436,  false  representations,  on  matters  of  opinion,  do  not 
avoid.  If  not  Intended  to  deceive;  McCarthy  v.  Catholic  Knights, 
102  Tenn.  351,  52  8.  W.  144,  wbere  party's  Ignorance  of  her  age 
was  known  to  insurer;  Elquitable,  etc.,  Ins.  Co.  v.  Hazlewood.  75 
Tex.  346.  16  Am.  St  Rep.  808,  12  8.  W.  622,  7  L.  R.  A.  221.  and  n.. 
does  not  warrant  his  anawers  will  be  correctly  written  down.  See 
note,  fiO  Am.  Bey.  820. 
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91  U.  S.  516-521,  23  L.  414,  LATHROP  v.  DRAKB. 

Bankruptcy  jurisdiction  of  Circuit  Court  is  original  and  appel- 
late,  the  latter  exercised  by  petition  of  review  and  by  appeal  of 
writ  of  error,  p.  516. 

Approved  in  Gilbert  v.  Quimby,  17  Blatchf.  405,  1  Fed.  114,  Cir- 
cuit Court  will  not  enjoin  payment  of  dividend  In  dispute  between 
creditors. 

Bankruptcy  jurisdiction  of  District  Court  embraces  that  over  the 
administration  of  the  estate,  as  to  which  It  Is  exclusive,  and  suits 
by  or  against  the  assignee,  p.  517. 

Cited  with  approval  in  Blair  v.  Hanna,  87  Ind.  300,  question  of 
fraudulent  conveyance  Is  exclusively  for  District  Court;  Bardsley 
V.  Lysle,  104  Pa.  St.  636,  637,  State  court  cannot  withdraw  property 
from  District  Court;  Cuney  v.  Shaw,  56  Tex.  437,  District  Court  may 
make  Itself  exclusive  In  suits  to  recover  Insolvent  property;  argu- 
endo, in  Olenny  v.  Langdon,  98  U.  S.  25,  25  L.  45,  and  Tlfft  v.  Iron, 
etc.,  Mfg.  Co.,  16  Blatchf.  53,  P.  C.  14.035. 

Bankruptcy. —  State  court  may  be  resorted  to  for  possession  of 
property  and  collection  of  debts,  p.  518. 

Cited  and  relied  upon  in  Claflin  v.  Houseman,  93  U.  S.  134,  23  L. 
837,  Clark  y.  Ewlng,  9  Biss.  443,  3  Fed.  86,  and  Mann  v.  Flower, 
25  Minn.  505,  allowing  suits  by  assignees  in  State  courts;  Gets  v. 
First  Nat  Bank,  10  Fed.  Cas.  274,  State  jurisdiction  not  ousted  by 
bankruptcy;  Woolbrldge  y.  M'Kenna,  8  Fed.  677,  begun  in  State 
court,  Federal  court  only  gets  jurisdiction  by  removal,  as  In  other 
cases;  arguendo,  in  In  re  Abraham,  93  Fed.  777.  Modified  fn  Cuney 
V.  Shaw,  56  Tex.  437,  District  Court  may  render  Its  Jurisdiction 
exclusive. 

Courts. —  District  and  Circuit  Courts  have  jurisdiction  of  suits 
brought  to  recover  assets,  by  assignee  in  bankruptcy,  appointed  in 
another  district,  irrespective  of  citizenship,  pp.  519,  520. 

Cited  and  principle  applied  in  Burbank  v.  Bigelow,  92  U.  S.  182, 
23  L.  543,  applied  to  suit  against  assignee  in  Circuit  Court;  Claflin 
V.  Houseman,  93  U.  S.  133,  23  L.  837,  assignee  may  sue  in  State 
court;  Dutcher  v.  Wright,  94  U.  S.  558,  24  L.  132,  allowing  suit  by 
assignee  in  other  district;  Shainwold  v.  Lewis,  6  Sawy.  588,  5  Fed. 
513»  such  suit  not  taken  out  of  section  739,  revised  statutes;  Hallack 
V.  Tritch,  17  Bank.  Reg.  293,  11  Fed.  Cas.  286,  and  Mason  v.  Hart- 
ford, 19  Fed.  55,  Circuit  Court  concurrent  Jurisdiction  with  Dis- 
trict, in  actions  by  assignee;  McGehee  v.  Hentz,  19  Bank.  Reg.  136, 
16  Fed.  Cas.  103,  and  In  re  TlfCt,  19  Bank.  Reg.  201,  23  Fed.  Gas. 
1214,  suit  in  another  district,  where  person  or  thing  is  beyond  readi: 
Woolbrldge  v.  M'Kenna,  8  Fed.  677,  begun  in  State,  Federal  only 
gets  juiisdiction  by  removal,  as  In  other  cases;  Olney  v.  Tanner, 
10  Fed.  104,  allowing  suit  against  assignee,  in  District  Court,  though 
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otbers  are  IqtoIt^;  Lehman  t.  La  Forge,  42  Fed.  49*,  Circuit  Court 
mjiy  prevent  action  against  estate.  In  pending  case,  after  repeal  of 
baukrupt  act  Cited,  arguendo.  In  In  re  Litchfield,  13  Fed.  86», 
and  Cover  v.  Claflln,  57  Fed.  513. 

Fraud. —  General  denial  of  fraud  is  mere  denial  of  conclnalon  of 
law.  p.  S20. 

MiscellaneouR.—  Walker  v.  Towner,  4  DHL  167,  168.  F.  0.  17,089, 
witbout  application. 

91  U.  8.  K21-626,  23  Ll  408.  BTSTBE  v.  GAFP, 

Hortgages. —  Legal  title  does  not  pass  by  mortgage,  and  on  mort- 
gagor's bankruptcy  title  goes  to  assignee,  p.  523. 

Misquoted,  arguendo,  in  Soutbem,  etc..  Trust  Co.  v.  Benbow,  90 
Fed.  524. 

Kortifagar  bavlng  title  at  commencement  of  foreclosure  suit  la 
•  proper  and  necessary  party,  p.  623. 

Cited  In  Sedgwick  v.  Qrlnnell,  9  Ben.  430,  F.  G.  12.612. 

Vortgages.—  Sale  nnder  foreclosure  decree  and  deed  of  master 
Teat  title  In  vendee,  relating  back  to  date  of  mortgage,  p.  523. 

Cited  in  Sedgwick  t.  Oriiuiell.  9  Ben.  430.  F  C.  12,612,  and  Barr 
r.  White,  80  Oratt.  642. 

BankraptcT.— Assignee  appointed  pending  foreclosure  suit  is 
boaod  by  decree  as  Is  any  otber  vendee,  without  being  made  party, 
p.  ^i. 

Cited  and  principle  applied  In  Burbank  t,  BIgelow,  92  U.  8.  182, 
23  L.  IH3,  applied  In  suit  against  bankrupt  partner  for  account; 
Stoat  T.  Lye.  108  U.  S.  69,  26  L.  429.  applied  to  one  obtaining  lien 
pending  foreclosure:  Thatcher  t.  Rockwell,  106  D.  8.  469,  26  L.  950, 
suit  with  consent  of  assignee  or  assigned  four  montbs  before,  not 
luirred  on  piaintifTs  bankruptcy;  Mellen  v.  Mollne  Iron  Works,  131 
U.  S.  371,  33  L.  184,  9  S.  Gt  787.  vendees  pendente  lite  cannot  de- 
mand to  be  made  parties;  Kimberling  v.  Hartly,  1  McCrary.  143,  1 
Fed.  577,  assignee  bound  by  suit  to  enforce  lien;  In  re  Stansfield, 
4  Sawy.  388,  F.  0.  13.291.  assignee  not  Intervening  agrees  to  that 
caode  of  ascertaining  value  of  lien;  Sedgwick  v.  Qrlnnell,  9  Ben. 
430.  F.  G.  12.612,  applied  In  suit  before  adJudlcatJoo  and  sale  be- 
fore appointment  of  assignee;  Oliver  T.  Cunningham,  0  Fed.  61.  63. 
asAlgoee  not  oeceesary  party  in  foreclosure  before  adjudication; 
Belmont,  etc.,  Co.  v.  Columbia,  etc..  Co.,  46  Fed.  11,  assignment  for 
creditors  after  application  for  receiver,  latter  may  be  appointed; 
Muser  V.  Kem.  55  Fed.  918.  syndic  after  attacbment  not  inter- 
vening, not  entitled  to  tbe  fund;  Speokart  v.  German  Nat.  Bank.  S5 
Fed.  IT,  suit  in  State  against  Insolvent  bank  to  recover  money 
fratidalentlT  obtained,   Bubaequent  assignee  not  neceaaary  party; 
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Crowe  T.  Reld,  57  Ala.  287,  attachment  four  months  before  bank- 
ruptcy not  Impaired;  Amador,  etc.,  Co.  v.  Mitchell,  69  Cal.  178^ 
applied  to  purchaser  from  assignee;  Randall  y.  Lower,  98  Ind.  261, 
and  Dayls  y.  Barton,  130  Ind.  402,  30  N.  E.  513,  purchaser  pending 
foreclosure  bound  by  decree;  Brown  y.  Newman,  66  Ala.  278,  exe- 
cution lien  enforced  In  State  court;  Wells  v.  Edmison,  4  Dak.  49, 
22  N.  W.  499,  and  Boynton  y.  Ball.  105  111.  637,  no  stay  being  asked 
pending  proceeding,  party  not  released  from  judgment  by  subse- 
quent discharge;  Serra  y.  HofTman,  29  La.  Ann.  21,  23,  Brackett 
V.  Dayton,  34  Minn.  221,  25  N.  W.  349,  Revere,  etc.,  Co.  y.  Dlmock, 
90  N.  Y.  36,  and  Beall  y.  Walker,  26  W.  Va.  749,  State  court  pro- 
ceeds In  absence  of  stay;  State  y.  Taylc^,  3  Mo.  App.  355,  State 
court  cannot  deliver  to  assignee  proceeds  of  execution  sale;  Mc- 
Carthy y.  Goodwin.  8  Mo.  App.  383.  default  Judgment  before  dis- 
charge not  ousted;  Robinson  y.  Soule,  56  Miss.  551,  defendant  liable 
on  replevin  bond,  though  becomes  bankrupt  and  discharged;  Fisher 
y.  Lewis,  69  Mo.  630,  collecting  cases,  execution  sale  on  Judgmoit 
given  and  levy  made  prior  to  adjudication  is  valid;  Merrill  v. 
Jordan,  60  N.  H.  426,  State  court  may  foreclose  after  adjudicatlcM); 
Lancey  v.  Poss,  88  Me.  218,  219,  33  Atl.  1072,  bankrupt  may  con- 
tinue suit  against  debtor;  Esterbrook  v.  Ahem  31  N.  J.  Eq.  6,  as- 
signee not  appearing  in  suit  for  account  is  bound;  Mount  v.  Man- 
hattan Co.,  43  N.  J.  Eq.  29,  9  Atl.  116,  Klbler  v.  Mcllwain,  16  S.  C. 
554,  and  Young  v.  Cardwell,  6  Lea,  172,  assignee  pending  fore* 
closure  is  bound,  whether  party  or  not;  Young  v.  Cardwell,  6  Lea, 
197,  bankrupt  may  appeal  from  refusal  to  notice  discharge  pending 
suit;  Bray  v.  Alkln,  60  Tex.  692,  mortgage  with  power  of  sale  not 
affected  by  bankruptcy;  Barr  v.  White,  30  Gratt  542,  State  court 
in  possession  making  decree  before  bankruptcy,  assignee  must  seek 
relief  therein;  Merchants'  Bank  v.  Campbell,  75  Ya.  458,  assignee 
appointed  during  creditor's  suit  not  a  party  is  bound;  Beall  v. 
Walker,  26  W.  Va.  749,  no  Intervention  or  stay,  suit  proceeds. 
Cited,  arguendo,  in  Davis  v.  Friedlander,  104  U.  S.  574,  26  L.  819. 
In  re  Irving,  8  Ben.  467,  P.  C.  7,073,  Boiling  v.  Munchus,  59  Ala. 
488,  Winters  v.  Claitor,  54  Miss.  349,  Houston  v.  Tlmmerman,  17 
Or.  504,  11  Am.  St  Rep.  852,  21  Pac.  1039,  4  L.  R.  A.  719,  and  note, 
and  Sullivan  v.  Rabb.  86  Ala.  440,  5  So.  749.  See  note,  53  Am.  Dec. 
299,  and  56  Am.  St.  Rep.  872. 

Questioned  in  Davis  v.  Sullivan,  33  N.  J.  Eq.  572,  in  yoluntar? 
alienation,  assignee  must  be  made  party,  otherwise  not. 

Bankruptcy  law  does  not  of  its  own  force  avoid  all  judicial  pro- 
ceedings in  other  courts  upon  adjudication  of  bankruptcy,  p.  621 

Cited  and  principle  followed  in  Claflln  v.  Houseman,  93  U.  8. 
134,  23  L.  887,  assignee  may  sue  in  State  court;  Jerome  t.  Me> 
Carter,  94  U.  S.  737,  24  L.  137,  where  mortgagor  bankrupt  after  UIF 
filed;  Conner  v.  Long,  104  U.  S.  2i0,  26  L.  728,  sheriff  selliiig  paid- 
ing  bankruptcy,  not  liable  for  conversion;  Thatcher  t.  Rockw^Un 
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106  n.  &.  469.  26  L.  950.  Bult  contrnued  with  conseot  of  Rsslgnee.  or 
assigned  four  moatbs  before,  not  barred  on  plaintiff's  bankruptcy; 
IMmock  V.  Bevere  Copper  Co.,  117  U.  8.  B64.  29  L.  996,  6  8.  Ct  856, 
discharge  no  bar  to  iudgment  tbereafter.  suit  begun  before  petition; 
Klnit>erllng  r.  Hartly,  1  UcCrarr.  141,  1  Fed.  S7R,  collectluE  cases, 
action  to  enforce  lien  not  ousted  by  bankmptcr;  Davie  t.  Fried- 
land^,  104  II.  S.  S74,  26  L.  819,  Mattocka  t.  FarrlngtoQ,  2  Hask. 
333.  F.  C.  9.208.  Crowe  v.  Reld.  57  Ala.  287,  and  Gibbs  t.  Logan.  22 
W.  Va.  212,  attacbnient  before  four  montbB  not  ousted;  In  re 
Bmnqueet.  7  Bfsa.  212,  F.  G.  2,055,  atatutory  Iten  re^ulrtog  snlt 
within  certain  time  Is  not  kept  oUre  by  bankruptcy  proceedings; 
In  re  Irving.  8  Ben.  467,  F.  C.  7,073,  enforcement  of  forecloeure 
decree,  not  contempt  on  filing  ot  Involuntary  petltttHi;  8edgwick  T. 
Grinnell,  9  Ben.  430,  431,  F.  C.  12.612,  foreclosure  brougbt  after 
petition  filed,  sale  made  before  appointment  of  assignee,  he  la 
barred;  lu  re  Ogles,  03  Fed.  437,  attaching  creditors  and  receiver 
by  State  court  not  amenable  to  Federal  court  by  mere  filing  of 
petition  against  debtor;  Amador,  etc.,  Co.  v.  HUcheU,  59  Cal.  177, 
applied  on  foreeloenre  of  mortgage  against  bankruptcy;  Thatcher 
y.  Rockwell,  4  Colo.  408,  pending  suits  not  abated  by  plaJntitTl 
bankruptcy;  Brown  v.  Stevens  Co.,  52  Conn.  115,  Judgment  may 
be  given  against  discharged  bankrupt  pending  action,  not  pleading 
discharge;  Eaterbrook  v.  Ahem.  31  N.  J.  Eq.  6,  State  court  pro- 
ceeds with  accoQDtlng  on  bankruptcy;  Davis  v.  Sniltvan,  33  N.  J. 
Eq.  S72,  bankruptcy  between  decree  pro  confesao  and  final  decree, 
no  abatement;  Mount  v.  Manhattan  Co.,  43  N.  J.  Eq.  29,  9  Ad.  116, 
nSBlgnee  pending  foreclosure  is  bound;  Phillips  v.  Johnston,  T7  N. 
C.  229.  bankruptcy  before  sheriffs  sale  no  bar;  Evsrta  v.  Hyde,  51 
Vt.  192,  195,  execution  on  consent  Judgment,  <m  attachment  four 
months  before  bankruptcy,  officer  not  llnblp;  Francisco  v,  Sbeiton, 
*®  Va.  787.  8  S.  E.  791,  llen-credltor  not  parly  to  bankruptcy  pro- 
ceedings. State  court  enforces.  Cited,  arguendo,  tn  In  re  People, 
etc.,  Inst.  10  Ben.  38,  F.  G.  10,971,  Golsan  r.  Powell,  32  La.  Aon. 
524,  and  Mnlhotland  r.  lork,  82  N.  C.  613.  See  note  In  K3  Ajn.  Dec. 
297,  17  Am.  Bep.  207,  46  Am.  Rep.  580. 

Limited  In  In  re  Anderson.  23  Fed.  496,  to  suit  brought  before 
debtor's  l>ankruptcy.  Distinguished  In  Hill  v.  Harding,  107  U.  S. 
«33.  27  L.  491,  2  S.  Ct  406,  action  must  be  stayed  on  appllcatl<m 
under  section  5106,  revised  statutes;  Scott  \  Ellery,  142  D.  8.  384,  S5 
L.  1051, 12  8.  Ct  234,  no  Butt  maintainable  on  a  proved  debt;  Harvey 
V,  Allen,  16  Blatchf.  41,  F.  C.  6,177,  attachment  on  national  bank 
In  Slate  court  Is  void  on  appointment  of  receiver;  Brackra  t. 
Jobnaton,  4  DIU.  522,  F.  C.  1.761,  attachmmt  of  debtor's  property 
Is  dlsaolved  by  bankruptcy  within  four  months;  Hudson  v.  Schwal>, 
18  Bank.  Reg.  480,  12  Fed.  Gas.  814,  Federal  conrts  may  stop  pro- 
ceedings in  State  court;  Southern,  etc..  Trust  Go.  r.  Benbow,  96 
Fed.  S19,  521,  6^,  enjoining  sale  under  fraudulent  Judgment  In 
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State  court;  Winters  v.  Claitor,  54  Miss.  349,  no  suit  in  State  court 
by  creditor  to  reach  equitable  assets  after  insolvency;  Nichols  v. 
Bingham.  70  Vt  325,  40  Atl.  829,  perishable  property  claimed  by 
assignee  and  mortgagee,  and  sold,  creditor  cannot  bring  tioYer 
for  fund,  but  must  proceed  in  insolvency  court 

Bankruptcy  Crourts  do  not  talie  notice  of  bankruptcy  proceedings 
in  another  court,  but  proceed  until  informed  of  changed  relatioQ 
by  proper  pleadings,  p.  525. 

Cited  with  approval  in  Claflin  v.  Houseman,  93  U.  S.  134.  23  L. 
83^,  assignee  may  sue  in  State  court;  Conner  v.  Long,  104  U.  S. 
240,  26  L.  728,  sheriff  selling  pending  bankruptcy,  not  liable  for 
conversion;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  564,  29  L.  906. 
6  S.  Ct.  856,  discharge  no  bar  to  Judgment  recovered  thereafter  on 
suit  filed  before  petition;  Mattocks  v.  Farrington,  2  Haak.  333,. 
F.  C.  9,208,  attachment  four  months  before  goes  to  Judgment  in 
absence  of  objection:  Muser  v.  Kem,  55  Fed.  918,  provisional  syndic 
after  attachment,  not  intervening,  not  entitled  to  fund;  Heath  v. 
Shaffer,  93  Fed.  649,  foreclosure  in  State  court  against  assignee, 
not  enjoined;  Amador,  etc.,  Co.  v.  Mitchell,  59  Cal.  177,  State  court 
foreclosing  mortgage;  Brown  v.  Stevens  Co.,  62  Conn.  115,  case  of 
judgment  given  against  discharged  bankrupt  pending  action,  not 
pleaded;  Wells  v.  Edmison,  4  Dak.  48,  22  N.  W.  498,  default  judg- 
ment pending  bankruptcy,  no  application  for  stay;  Serra  v.  Hoff- 
man, 29  La.  Ann.  21,  and  Beall  v.  Walker,  26  W.  Va.  749,  State 
court  proceeds  In  absence  of  stay;  Esterbrook  v.  Ahern,  31  N.  J. 
Eq.,  6,  continuing  accounting;  Haber  v.  Klauberg,  3  Mo.  App.  346. 
bankruptcy  not  pleaded,  attachment  not  ousted;  Francisco  v. 
Shelton,  85  Va.  787,  8  S.  E.  794,  lien  creditor  not  party  to  bank- 
ruptcy proceedings.  State  court  enforces.  Cited  arguendo,  in  In  re 
Brunquest  7  Blss.  212.  F.  C.  2,055,  and  Barr  v.  White,  30  Gratt. 
542,     See  53  Am.  Dec.  297. 

Bankruptcy.— Assignee  may  Intervene  in  pending  suit  by  or 
against  bankrupt,  by  plea  or  motion,  but  mere  filing  of  certificate 
of  appointment  in  court  in  which  such  suit  is  pending,  is  properly 
disregarded,  p.  525. 

Cited  and  principle  followed  in  Hazelton,  etc.,  Co.  v.  Cltisens. 
etc.,  Ry.,  72  Fed.  330,  vendee  pendente  lite  may  file  original  bill 
in  nature  of  snpplemenlAl  bill  after  decree;  Cheek  v.  Anderson,  2 
Lea,  199,  allowing  same  pleading  by  assignee  of  firm  to  recover 
land;  also  quoted  In  discussion  of  effect  of  bankruptcy  on  action 
in  State  courts;  Claflin  v.  Houseman,  93  U.  S.  134,  23  L.  837,  Dimock 
V.  Revere  Copper  Co.,  117  U.  S.  564,  29  L.  996,  6  S.  Ct  856,  Kim- 
berling  v.  Hartly,  1  McCrary,  143,  1  Fed.  576,  Mattocks  v.  Farring- 
ton, 2  Hask.  333,  F.  C.  9.298,  Muser  v.  Kern,  55  Fed.  918,  Heath  v. 
Shaffer,  93  Fed.  649,  Southern,  etc..  Trust  Co.  v.  Benbow,  96  Fed. 
524,  525,  Amador,  etc.,  Co.  v.  Mitchell,  59  Cal.  177,  Brown  v.  Stevens 
Co.,  52  Conn.  115,  and  Serra  v.  Hoffman,  29  La.  Ann.  21. 


'1»  Gould  V.  EvansTllte,  etc.,  R.  R.  Co.    »1  U.  8.  526-&se 

Buikrnptcy.^  Jurisdiction  given  Federal  court  for  benefit  of  ng- 
Blgnee  does  not  onat  State  court's  Jurisdiction  over  suits  InvolTlng 
the  bankrupt,  of  whicli  they  otherwise  have  coenlzaoce,  pp,  525,  628. 

Cited  and  relied  upon  la  Claflln  t.  HouBeman,  93  U.  S.  134,  23  L. 
837,  and  Clark  t.  Ewlng,  9  BIbb.  443,  3  Fed.  86,  assignee  may  sue  in 
State  court;  McHenry  v.  La  Bociete  Francaise,  OS  U.  S.  59,  GO.  24  L. 
371,  mortgagee  may  foreclose  In  State  court;  Darla  v.  Frledlauder, 
104  n.  S.  674,  26  L.  619,  attachment  four  monttiB  before  bank- 
ruptcy, not  ousted;  Wtncbeater  t.  Helskell,  119  U.  S.  453.  30  L.  4ft4, 
7  8.  Ct  282,  assignee  appealing  In  State  court,  be  and  tliose  be  rep- 
rmeata  are  Iwund;  Calboun  v,  Lanaux,  127  U.  8.  (i;i9,  32  L.  298,  8 
8,  Ct  1348,  receWer  appointed  by  Federal  court,  Stale  court  baa 
Jurisdiction  to  compel  erasure  of  Inscription  from  records  In  favor 
of  tbe  corporation;  In  re  MoUer.  14  Blatcbf.  209,  210,  F.  O.  0.700,  suit 
may  be  brought  against  assignee  In  State  court,  without  consent; 
In  re  Brumquest,  7  Blss.  212,  F.  C.  2,055.  statutory  Hen  requlrlog  suit 
In  certain  time,  not  kept  alive  by  bankruptcy  proceedings;  In  re 
MoIler,8  Ben.G30,  F.  C.  9,699,  allow  Inn  foreclosure  In  State  court  after 
bankruptcy,  on  waiver  by  assignee;  In  re  O'Malley,  18  Fed.  Cas.  689, 
foreclosure  In  State  court  after  bankruptcy  no  contempt;  In  re  liltcb- 
field,  18  Fed.  867,  It  Is  no  contempt  for  claimants  of  assets  to  sue 
assignee  In  State  courts;  Mason  v.  Hartford,  etc.,  R.  R.,  1!)  Fed. 
SS,  Circuit  Court  may  determine  disputes  between  assignee  and 
claimants  Irrespective  of  citizenship;  Fidelity  Trust  Co  v.  Gill  Oar 
Co.,  25  Fed.  749,  special  tribunals  never  oust  courts  of  general 
juiiadlctlon.  except  It  clearly  appears;  Heath  v.  Shaffer,  03  Fed.  618, 
foreclosure  in  State  court  against  assignee  not  enjoined;  Tbatcber 
V.  Rockwell,  4  Colo.  401,  pending  suits  not  abated  by  plalntlSit'  bank- 
ruptcy; Uann  v.  Flower,  2S  Minn,  500.  assignees  may  recover  assets 
in  State  court  In  spite  of  revised  statutes,  section  711;  Stale  v. 
Superior  Court,  20  Wasti.  551,  56  Fac.  37,  45  L.  R.  A.  184,  and  n.. 
State  court  mandamused  to  take  Jurisdiction  of  suit  by  receiver  of 
insolvent,  no  actjon  respecting  subject-raatler  taken  In  bankruptcy. 
Cited,  arguendo,  In  Burbank  r.  Blgelow,  92  U.  S.  182,  23  L.  543, 
HaoC  V.  Wilson,  31  Fed.  391,  Serra  v.  Hoffman,  29  La.  Ann.  21,  and 
Crowe  V.  Reld,  57  Ala.  287.    See  note,  17  Am.  Rep.  207. 

91  D.  S.  526-536,  23  L.  416,  GOULD  V.  BVANSVILLE,  ETC.,  R.  R. 
CO. 

Pleading.— Party  electing  to  submit  his  controversy  on  special 
pleading,  where  that  Is  allowed,  must  abide  thereby,  p.  527. 

Appaal  and  arror.— Judgment  sustaining  demurrer  In  Circuit 
Court,  the  other  party  not  amending,  may  be  reviewed  on  writ  of 
error  In  Supreme  Court.  If  value  In  dispute  Is  sufficient,  p  527. 

ploadlng. —  Replication  to  plea  In  bar  without  leave,  after  demur- 
rer overruled,  but  died  without  objection,  cannot  be  ottjected  to  on 
appeal,  p.  531. 
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Estoppels.—  Technical  estoppels  must  be  pleaded  with  gieat  strict- 
ness, p.  531. 

Cited,  arguendo,  In  Plant  t.  Carpenter,  19  Wash.  624,  53  Pac.  lioa 

Pleading. —  Former  judgment  pleaded  in  bar  need  not  be  set 
out  with  greater  strictness  than  other  pleas,  and  reasonable  certa'nty 
is  all  that  is  required,  pp.  531,  532. 

Cited,  arguendo,  in  Plant  t.  Carpenter,  19  Wash.  624,  53  Pac.  1108. 

Judgments.— Parties  and  cause  of  action  being  the  same,  pre- 
sumption is  the  questions  decided  were  same,  unless  it  appears  the 
merits  were  not  inyolyed,  p.  533. 

Cited  in  dissenting  opinion  in  Conery  ▼.  New  Orleans  Water 
Works,  41  La.  Ann.  944,  7  So.  21.  Distinguished  in  Griffin  y.  Wallace, 
66  Ind.  415,  that  not  embraced  by  Issues,  though  issues  broad  enough 
might  have  been  made,  is  not  conduslyely  presumed  to  haye  been 
determined. 

Judgment. —  Res  Judicata  applies  not  only  to  what  was  neces- 
sarily decided,  but  to  every  point  properly  belonging  to  subject  of 
allegation,  and  which,  with  diligence,  might  have  been  brought 
forward,  p.  533. 

Cited  with  approval  in  Brown  y.  District  of  Columbia,  127  U.  S. 
589,  32  L.  266,  8  S.  Ct  1319,  holding  party  barred  by  former  Judg- 
ment; South.,  etc.,  R.  R.  y.  Henlein,  56  Ala.  373.  In  suit  for  freight 
by  carrier,  recoupment  for  damages  disallowed  is  conclusiye;  Police 
Jury  y.  Police  Jury,  49  La.  Ann.  1335,  22  So.  377,  defmise  urged  and 
adversely  decided  in  former  suit  cannot  be  set  up  again;  dissenting 
opinion  in  Cromwell  v.  County  of  Sac,  94  U.  S.  370,  24  L.  204,  ma- 
jority distinguishing  between  estoppel  and  res  Judicata. 

Distinguished  in  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  Ry.,  142  U.  S. 
410,  35  L.  1061,  12  S.  Ct  192^  on  demurrer  only  pass  the  exact  point 
raised  or  decided. 

Judgment  on  demurrer  to  material  pleading  is  as  conclusive  as  on 
verdict,  p.  533. 

Cited  with  approval  In  Oregonian  Ry.  v.  Oregon,  etc.  Nay.  Co.,  11 
Sawy.  573,  27  Fed.  283,  judgment  on  demurrer  to  answer  concludes 
questions  of  defense  and  material  matters  of  complaint;  Edwards  v. 
Bates,  55  Fed.  438,  judgment  on  demurrer  as  barred  by  limitations  is 
res  Judicata;  Luttrell  v.  Reynolds,  63  Ark.  258,  37  S.  W.  1062,  demur- 
rer sustained,  plaintiff  refusing  to  plead  over  is  bar  to  subsequent 
action;  ocbroers  v.  Flsk,  10  Colo.  610, 16  Pac.  290,  demurrer  ccmf eased 
judgment  is  a  bar;  Brennan  v.  Berlin,  etc.,  Co.,  71  Conn.  490,  42  Atl. 
629,  demurrer  because  it  appeared  injuries  were  sustained  by  fellow 
servant,  bars  other  suit;  Nickless  v.  Pearson,  126  Ind.  486^  26  N.  B. 
481,  Carlin  v.  Brackett,  38  Minn.  308,  37  N.  W.  342,  and  Bomar  v. 
Parker,  68  Tex.  439,  4  S.  W.  606,  demurrer  sustained,  complaint  in- 
volving same  matter  barred;  McLaughlin  v.  Doane,  40  Kan.  394,  10 
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Am.  St.  Rep.  212,  19  Pac.  864,  JudKinetit  on  demurrer  to  merits  or 
JnrlBdictloa  is  cottcluslTe;  Dlvon  v.  Zadek,  S9  Tex.  531,  demurrer  to 
Bufflclencf  of  claim  and  affidavit  for  goods  Belzed  under  execntton 
is  a  bar;  Plant  t.  Carpenter,  10  Wasb.  624,  53  Pac.  IIOS,  Judgment 
agalnet  Intervener  on  demurrer  1b  bar  to  subsequent  action.  Set 
note,  10  Am.  St  Rep.  213.  and  44  Am.  St.  Rep.  566. 

DletingulBhed  In  Kelly  t.  Milan,  21  Fed.  833.  867,  demurrer  to  bill 
overruled  by  consent,  and  decree  for  defendant  is  no  bar  as  if  de- 
murrer bad  been  sustained;  Gilmer  v.  Morris,  SO  Fed.  4S1.  482,  North 
Muskegon  v.  Clark,  62  Fed.  697,  22  U.  S.  App.  522,  Gallup  t. 
Llchler,  4  Colo.  App.  208,  299,  35  Pac.  986,  Tbomas  t.  Bland,  91  Ky. 
t,  14  S.  W.  956.  and  Sivanson  v.  Gt.  Northern  Ry.,  73  Minn.  106,  75 
N.  W.  1034.  wbere  complaint  omits  essential  allegations,  no  bar; 
Klelnscbmldt  v.  BInzel,  14  Mont.  53,  43  Am.  St  Rep.  607,  35  Pac.  464. 
general  demurrer  to  merits  and  form  sustained,  presumed  to  be  for 
form  and  Is  no  bar. 

Jtidgment.— Facts  establlsbed  by  matter  of  record,  whetber  ad- 
mitted or  proved,  can  never  be  contested  between  same  parties  or 
their  privies,  p.  534. 

Cited  wltb  approval  In  NlcklesB  v.  Pearson,  126  Ind.  486,  26  N.  E. 
481,  demnrrer  sustained,  complaint  Involving  same  matters  twrred: 
PUnt  T.  Carpenter,  19  Wash.  624,  53  Fac.  1108,  Judgmeat  against 
Interveuor  on  demurrer  bars  subsequent  action.  Cited,  arguendo,  In 
North  Muskegon  v.  Clark.  62  Fed.  697.  22  U.  S.  App.  522,  and 
Swanson  v.  Qt  Northern  Ry.,  73  Minn.  106,  75  N.  W.  1034. 

Jndgmant  on  demurrer  for  omission  of  essential  allegation  not 
being  on  merits  Is  no  bar  to  second  action;  In  tbls  case  the  tvo 
declarations  being  anlmtantlally  the  same,  first  Judgment  was  held  a 
bar,  pp.  534-636. 

Cited  with  approval  In  Lovell  v.  Cragln.  136  U.  S.  151,  34  L.  379, 
10  S.  Ct  1031,  rea  adjudlcata  not  applicable  In  case  of  Judgment  simply 
arrested;  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  Ry.,  142  D.  S.  410,  35  L. 
1061,  12  S.  Ct  102.  and  Gilmer  v.  Morris,  46  Fed.  335,  Judgment  on 
demnrrer  only  bara  the  exact  point  raised  or  decided;  Gilmer  v. 
Morris,  30  Fed.  481,  482,  North  Muskegon  v.  Clark,  tE  Fed.  697.  22 
IT.  S.  App.  622,  State  v.  Both,  47  Ark.  226,  Gallup  v.  Lichter,  4  Colo. 
App.  298,  299,  36  Pac.  986.  Florida,  etc.,  Ry.  v.  Brown.  23  Fla.  120. 
1  So.  51:^  Tbomas  v.  Bland,  91  Ky.  6.  14  S.  W.  966,  Swanaon  v.  Gt. 
NortLem  Ry.,  73  Minn.  106,  75  N.  W.  1034,  Moore  v.  Dunn,  41  Ohio 
St  63,  O'Hara  v.  Parker,  27  Or.  164,  39  Pac.  1005,  and  Taylor  v: 
Uatleson,  86  Wis.  122,  56  N.  W.  832.  falling  In  essenUal  allegation, 
second  suit  containing  such  Is  not  barred;  Gilmer  v.  Morris,  35  Fed. 
688,  and  Gilmer  v.  Billings,  65  Fed.  782.  dismissal  of  bill  for  laches 
and  statute  of  limitations  Is  no  bar  to  suit  to  redeem  same  property 
under  another  pledge:  Ryan  v.  Seaboard,  etc..  R.  B..  89  Fed.  403, 
dismissal  for  not  following  rule  of  court  Is  not  res  Judicata;  Brennan 
Vol.  Vlll— 46 


01 U.  S.  5d6-M0  Notes  on  U.  S.  Beports.  722 

V.  Berlin,  etc.,  Co.,  71  Conn.  490,  42  Atl.  G29,  demurrer  because  It 
appeared  Injuries  caused  by  fello\^  servant  is  conclusive;  National 
Bank  v.  Southern,  etc.,  Mfg.  Co.,  59  Ga.  165,  determination  that 
confession  of  judgment  is  invalid,  is  not  res  ad  judicata  as  to  merits; 
Kleinschmidt  v.  Binzel,  14  Mont  53.  43  Am.  St  Rep.  607,  35  Pac. 
464,  general  demurrer  to  form  and  merits  sustained,  presumed  to  be 
on  form  and  no  bar. 

Demurrer  admits  only  facts  well  pleaded,  p.  536. 

Approved  in  Oregonian  Ry.  v.  Oregon,  etc.,  Nav.  Co.,  11  Sawy.  573. 
27  Fed.  283,  judgment  on  demurrer  is  a  bar;  Horsford  v.  Gudger.  35 
Fed.  388,  and  Fuller  v.  Montague,  50  Fed.  215,  16  U.  S.  App.  391, 
laches  appearing  on  face,  demurrer  lies;  O'Hara  v.  Parker,  27  Or. 
166,  39  Pac.  1006,  allegation  that  tax  deed  is  void  for  disqualification 
of  officers  not  admitted. 

Pleading.—  Demurrer  does  not  admit  accuracy  of  alleged  constnie- 
tion  of  an  instrument  set  forth,  not  supported  by  its  terms,  p.  536. 

Pleading.— Demurrer  does  not  admit  legal  conclusions,  unless 
facts  set  forth  sustain  the  allegation,  p.  536. 

Cited  with  approval  in  Horsford  v.  Gudger,  35  Fed.  388,  and  Fuller 
V.  Montague,  59  Fed.  215,  16  U.  S.  App.  391,  laches  appearing  on 
face,  demurrer  lies;  Cornell  v.  Green,  43  Fed.  107,  legal  conclusion 
not  sustained  by  facts  herein,  not  admitted;  Baltimore,  etc.,  R.  R.  t. 
Wilson,  31  Ohio  St  558,  that  railroad  was  bound  by  law  to  fence,  not 
admitted;  O'Hara  v.  Parker,  27  Or.  166,  39  Pac.  1006.  allegation  that 
tax  deed  void  for  disqualification  of  officers,  not  admitted. 

91  U.  S.  536-540,  23  L.  420,  LOWER  v.  UNITED  STATES. 

Towns.— Illinois  act  making  town  bonds  payable  at  State  au- 
ditor's, does  not  relieve  city  of  liability,  p.  538. 

Followed  in  Purcell  v.  Bear  Creek,  138  111.  530,  28  N.  E.  1086. 

Mandamus  will  not  be  refused  in  Illinois  though  party  may  have 
other  remedy,  if  proper  and  sufficient,  p.  538. 

Approved  in  Ohio,  etc.,  Ry.  v.  People,  121  IlL  491,  13  N.  E.  239, 
compelling  railroad  to  fence  right  of  way. 

Towns.—  Mandamus  lies  to  compel  town  auditor  to  audit  for  pur- 
poses of  taxation,  a  judgment  duly  recovered  upon  town  bonds;  this 
is  a  mere  ministerial  act,  p.  539. 

Cited  with  approval  in  United  States  v.  Board  of  Auditors,  10  Biss. 
467,  8  Fed.  474,  no  action  taken  for  years  to  pay  judgment  —  man- 
date given  without  demand;  Delgado  v.  Chavez,  5  N.  Mex.  648,  25 
Pac.  948,  mandamus  lies  to  compel  recognition  of  one  set  of  rival 
officers;  People  v.  Common  Council,  140  N.  Y.  307,  37  Am.  St  Rep. 
566,  35  N.  E.  486,  compelling  auditing  of  claim  awarded  for  dam* 
ages  for  opening  street. 
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91  V.  S.  MO-557.  23  L.  440,  BARNES  T.  DISTBICT  OP  COLUMBIA. 

Mnniclpal  coipantlon  is  but  a  department  of  Stat«,  and  Its 
powers  may  be  great  or  almost  nothing,  at  wlU  of  legislature, 
pp.  544,  MS. 

Cited  with  approval  tn  People  t.  Holladay,  03  Cal.  248.  27  Am.  St. 
Rep.  lfl2,29Pac.  56.cit;  ma;  sue  to  preserve  public  rlgbts  In  siuares; 
Jobnson  v.  People.  6  Colo.  App.  168,  40  Pac.  578,  State  ma;  maka 
Sunday  law  for  some  towns  tbough  otber  given  that  power  by 
charter;  Wooster  v.  Plymouth,  62  N.  H.  209,  right  of  jury  not  se- 
cured In  action  a^lnst  town;  State  v.  Wilson,  12  Lea,  257,  pro- 
hibition of  BpeclHl  legislation  regarding  corporations  not  applicable 
to  municipal;  Charleston  v.  Beller,  45  W.  Va,  48.  30  S.  E.  154,  city  not 
liable  for  costs  In  enforcing  fines,  penalties,  etc.  Cited,  arguendo.  In 
Hill  V.  Boston,  122  Mass.  372,  23  Am.  Bep.  359.  See  note  In  53  Am. 
Dec.  471. 

Distln^lsbed  in  State  v.  Hayes,  61  N.  H.  332,  final  passage  of 
general  State  law  cannot  be  delegated  to  vote  of  town  meetings. 

Knnlcipal  corporations  do  not  act  sometimes  as  State  aK*'nt  and 
sometimes  as  a  munlclpnllty,  but  always  the  same,  but  with  varying 
powers,  p.  545. 

Cited,  arguendo.  In  State  v.  Wilson,  12  Lea,  257. 

Corporations  can  act  only  by  tbelr  agents  or  servants,  p,  545. 

Approved  In  Jachsonvllle  v.  Drew.  10  Fla.  110,  45  Am.  Rep.  7,  city 
liable  for  negligence  of  trustees;  arguendo.  In  Hill  v,  Boston,  123 
Mass.  372,  23  Am.  Rep.  369. 

ICnniclpal  corpomtions  act  through  higher  as  well  as  subordinate 
agents,  and  the  higher  the  agent  the  more  evident  the  corporate 
reepooHlbility,  p.  545. 

Cited  In  Jacksonville  v.  Drew,  10  Fla.  110,  45  Am.  Rep.  7,  city 
liable  for  negligence  of  trustees.    See  note  In  30  Am.  St  Rep.  404. 

Knnldpal  corporations. —  The  people  are  sotirce  of  all  authority. 
State  and  mnnlclpaL  p.  546. 

Cited  In  District  of  Columbia  v.  Woodbury,  136  U.  8.  453,  34  L. 
473,  10  S.  Ct.  091,  board  appointed  by  president;  Jacksonville  v. 
Drew,  19  Fla.  110.  45  Am.  Bep.  T,  applied  to  trustees  appointed  by 
common  council    See  note  in  30  Am.  St.  Rep.  404. 

KunlcLpkl  corpomtlona. —  Those  performing  munlclpul  functions, 
whether  elected  or  appointed,  and  Irrespective  of  source  of  compen- 
sation, are  municipal  officers,  for  whose  acts  It  Is  liable,  p.  546. 

Cited  with  approval  In  District  of  Columbia  v.  Woodbury,  136 
U.  8.  455,  34  L.  474,  10  8.  Ct  992,  board  appointed  by  president; 
Eollins  Investment  Co.  v.  George.  48  Fed.  777,  bridge  committee 
agent  of  city  and  city  necessary  party  In  suit  for  specific  perform- 
ance; Workman  t.  Mayor,  63  Fed.  303,  applied  to  fire  department; 
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Denver  y.  Peterson,  5  Colo.  App.  44,  36  Pac.  1113,  applied  to  board 
of  works  appointed  by  governor;  Whitehead  v.  Denver,  —  Colo. 
App.  — ,  56  Pac.  914,  applied  to  park  commission;  Jacksonville  v. 
Drew,  19  Fla.  110,  45  Am.  Rep.  7,  trustees  appointed  by  comnion 
council;  Burrldge  v.  Detroit  117  Mich.  559,  76  N.  W.  &4,  42  L.  R. 
A.  686,  applied  to  body  appointed  by  council  controlling  boulevard; 
Ehrgott  V.  Mayor,  96  X.  Y.  274,  Barney  v.  Mayor,  40  Fed.  51,  and 
Esberg,  etc.,  Co.  v.  Portland,  34  Or.  296,  55  Pac.  965,  43  L.  R.  A.  442, 
question  of  liability  is,  was  board  performing  duty  resting  primarily 
on  city.  Cited,  arguendo,  in  Metropolitan  R.  R.  v.  District  of  Colum- 
bia, 132  U.  S.  8,  33  L.  234,  10  S.  Ct.  22.  See  note  in  30  Am.  St  Rep. 
404. 

Municipal  corporations. —  The  control  of  streets  is  peculiarly  a 
municipal  duty,  p.  547. 

Cited  in  Cleveland  v.  King,  132  U.  S.  303,  33  L.  338,  10  S.  Ct  92, 
allowing  suit  for  failing  to  keep  in  order;  Tate  v.  Greensboro,  114 
N.  C.  399,  19  S.  E.  768,  24  L.  R.  A.  672,  no  action  for  Injury  to 
abutter,  from  improvement  of  street,  without  negligence;  Hill  v. 
Boston,  122  Mass.  372,  23  Am.  Rep.  359,  and  Moffltt  v.  AsheviUe,  103 
N.  C.  254,  14  Am.  St  Rep.  815,  9  S.  E.  697,  arguendo.  See  note,  30 
Am.  St  Rep.  404. 

Municipal  corporations. —  Board  of  public  works  of  District  of 
Columbia,  appointed  by  president  is  a  municipal  body,  for  whose 
acts  it  is  liable,  pp.  549,  550. 

Cited  with  approval  in  Brown  v.  District  of  Columbia,  127  U. 
S.  586,  32  L.  264,  8  S.  Ct.  1317,  signing  by  secretary,  without  official 
act  of  board,  contract  not  binding;  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  452,  34  L.  473,  10  S.  Ct  991,  holding  District  liable 
for  defective  sidewalk;  Walsh  v.  Trustees,  96  N.  Y.  437,  applied  to 
trustees  of  Brooklyn  bridge.  Cited,  arguendo,  in  Metropolitan  Ry. 
V.  District  of  Columbia,  132  U.  S.  6,  33  L.  233,  10  S.  Ct.  21,  and  Os- 
borne V.  Detroit,  32  Fed.  42. 

Disapproved  in  Hill  v.  Boston,  122  Mass.  372,  23  Am.  Rep.  359. 

Municipal  corporations  are  liable  for  accident  arising  from  mere 
negligence  in  construction  of  authorized  work,  as  In  repair  of 
streets,  pp.  551,  555. 

Cited  and  principle  followed  in  Maxwell  v.  District  of  Columbia, 
91  U.  S.  557.  23  L.  446,  and  Dant  v.  District  of  Columbia,  91  U.  S. 
558,  23  L.  44G,  involving  the  same  matter;  Cleveland  v.  King,  132 
U.  S.  303,  33  L.  338,  10  S.  Ct.  92,  allowing  suit  for  failure  to  keep 
streets  in  order;  District  of  Columbia  v.  Woodbury,  136  U.  S.  451, 
453,  456,  457,  466,  34  L.  472,  473,  474.  475.  478.  10  S.  Ct  990,  991, 
092,  996,  District  is  liable  for  defective  sidewalks,  even  after  18 
Stat  116;  Ericsson  v.  Manchester,  3  Hughes,  196,  200.  201.  F.  C. 
4,511,  city  liable  for  defective  condition  of  streets,  though  the  prop- 
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erty  of  private  individual;  The  F.  C.  Lathrobe,  28  Fed.  379,  ice- 
boat belonging  to  city,  colliding  through  negligence,  city  liable  in 
personam;  Osborne  v.  Detroit,  32  Fed.  42,  but  reversed  in  Detroit 
V.  Osborne,  135  U.  S.  498,  34  L.  262,  10  S.  Ct.  1013,  holding  city 
liable  for  defective  sidewalk  in  front  of  State  property;  Bos^n  v. 
Crowley,  38  Fed.  204,  liable  for  injury  to  ship,  by  bridge,  irre- 
spective of  statute;  Barney  v.  Mayor,  40  Fed.  51,  New  York  liable 
for  negligence  of  commissioner  of  street  cleaning;  Greenwood  v. 
Westport,  60  Fed.  569,  S.  C,  63  Conn.  591,  for  negligence  in  operat- 
ing drawbridge;  Workman  v.  Mayor,  63  Fed.  301,  liable  for  negli- 
gence of  flreboat  colliding;  Jacksonville  v.  Smith,  78  Fed.  295,  41 
U.  S.  App.  657,  negligent  defects  in  streets,  though  no  statute; 
Webser  v.  Beaver  Dam,  84  Fed.  282,  though  abutting  owner  is  made 
primarily  liable;  Mahoney  v.  Helena,  96  Fed.  791,  water  company 
not  liable  for  injury  by  stop  box,  made  dangerous  by  removal 
of  sidewalk;  Denver  v.  Dunsmore,  7  Colo.  338,  3  Pac.  711,  liable 
for  failure  to  keep  bridge  in  repair;  Denver  v.  Peterson,  5  Colo. 
App.  44,  36  Pac.  1113,  horse  frightened  by  steam  roller  of  street  de- 
partment, city  liable;  Weed  v.  Greenwich,  45  Conn.  186,  borough 
is  liable-  for  trespass  by  its  officer  for  its  benefit;  Jacksonville  v. 
Drew,  19  Fla.  110,  45  Am.  Rep.  7,  and  Pettengill  v.  Yonkers,  116 
N.  Y.  565,  15  Am.  St.  Rep.  445,  22  N.  E.  1097,  liable  for  failure  to 
repair  streets,  though  contracted  with  another  to  do  so;  Terre  Haute 
V.  Hudnut,  112  Ind.  547,  13  N.  E.  688,  liable  for  negligence  in  de- 
vising sewer  plans,  as  well  as  in  doing  work;  Sullivan  v.  Helena, 

10  Mont  143,  144,  25  Pac.  96,  negligent  excavation;  Sweeney  v. 
Butte,  15  Mont.  282,  39  Pac.  288,  liable  for  dangerous  sidewalk,  with- 
out notice;  Ehrgott  v.  Mayor,  96  N.  Y.  271,  and  Burridge  v.  Detroit, 
117  Mich.  559,  76  N.  W.  84,  42  L.  R.  A.  686,  liable  for  defective 
streets,  in  control  of  commission;  People  v.  Common  Council,  140 
N.  Y.  307,  37  Am.  St.  Rep.  566,  35  N.  E.  486,  granting  mandamus  to 
compel  payment  of  award  for  opening  street;  Wilson  v.  Troy,  135 
N.  Y.  102,  31  Am.  St.  Rep.  821,  32  N.  E.  45,  18  L.  R.  A.  455,  and  n., 
Ludlow  V.  Fargo,  3  N.  Dak.  492,  57  N.  W.  509,  Lutton  v.  Snohomish, 

11  Wash.  28,  48  Am.  St  Rep.  850,  39  Pac.  275.  and  Gibson  v.  Hun- 
tington, 38  W.  Va,  178,  45  Am.  St  Rep.  855,  18  S.  E.  448,  22  L.  R. 
A.  563,  and  n.,  liable  for  defects,  without  notice;  Missano  v.  Mayor, 
160  N.  Y.  128,  54  N.  E.  745,  liable  for  injury  by  runaway  In  street- 
cleaning  department;  Johns  v.  Cincinnati,  45  Ohio  St  283,  12  N.  E. 
802,  liable  for  negligent  discontinuance  of  improvement  by  board,  to 
injury  of  abutter;  Esberg,  etc.,  Co.  v.  Portland,  34  Or.  299,  55  Pac. 
965,  966,  43  L.  R.  A.  442,  443,  liable  for  bursting  of  pipes  of  public 
•waterworks,  though  agent  selected  by  legislature;  Galveston  v. 
Posnainsky,  62  Tex.  129,  liable  for  an  uncovered  ditch;  Lenzen  v. 
New  Braunfels,  13  Tex.  Civ.  App.  339,  351,  366,  35  S.  W.  342,  348, 
356,  collecting  cases,  city  owning  water  works,  liable  for  loss  by 
fire,  through  negligent  condition;  Levy  v.  Salt  Lake,  3  Utah,  69.  1 
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Pac.  164,  liable  for  negligent  distribution  of  water;  Noble  ▼.  Blcli- 
mond,  31  Gratt.  281,  31  Am.  Rep.  731,  Uable  for  defect,  if  it  had 
notice;  Gordon  v.  Richmond,  83  Va.  440,  2  S.  E.  729,  and  Taylor  ?. 
Montesano,  11  Wash.  330,  39  Pac.  653,  where  it  ought  to  have 
known  of  defect;  Moore  v.  Richmond,  85  Va.  542,  8  S.  E.  389,  lack 
of  repair,  for  unreasonable  time,  notice  imputed;  Hutchinson  ?. 
Olympia,  2  Wash.  Ter.  320,  5  Pac.  608,  liable  for  defective  sidewalk; 
Orme  v.  Richmond,  79  Va.  89,  must  guard  against  injury  to  people 
coming  onto  street,  over  private  way;  dissenting  opinion  in  Ghope 
V.  Eureka,  78  Gal.  502,  21  Pac.  365,  4  L.  R.  A.  328,  and  n.,  majority 
holding  no  liability  for  neglect  of  officers,  excavating  sewers.  Gited, 
arguendo,  in  Bauman  v.  Ross,  167  U.  S.  597,  42  L.  291,  17  S.  Ct 
985,  and  Madden  v.  Lancaster  Gounty,  65  Fed.  191,  27  U.  S.  App. 
528.  See  exhaustive  note  in  63  Am.  Dec.  353;  also  100  Am.  Dec. 
359,  30  Am.  St  Rep.  404,  and  48  Am.  St  Rep.  855. 

Disapproved  in  Hill  v.  Boston,  122  Mass.  372,  374,  375,  380,  23 
Am.  Rep.  359,  361,  362,  366,  city  not  liable  to  school  child  for  un- 
safe stairs;  Young  v.  Gharleston,  20  S.  G.  120,  47  Am.  Rep.  830, 
and  Navasota  v.  Pearce,  46  Tex.  533,  26  Am.  Rep.  285,  same,  both 
holding  no  liability  except  by  statute.  Distinguished  in  Johnston 
V.  District  of  Golumbla,  118  U.  S.  21,  30  L.  76,  6  S.  Gt  924,  evidence 
of  injudicious  selection  of  plan  of  sewer  by  city  not  admissible  in 
suit  for  overflow;  Detroit  v.  Osborne,  135  U.  S.  498,  34  L.  262,  10 
S.  Gt.  1013,  reversing  Osborne  v.  Detroit  32  Fed.  42,  disallowing; 
suit  against  city  for  defective  sidewalk  by  Michigan  law;  Robin- 
son  V.  Greenville,  42  Ohio  St.  630,  51  Am.  Rep.  859,  city  not  liable 
for  injury  from  cannon  discharged  on  street  and  not  stopped  by 
officers.    See  note,  54  Am.  Rep.  671,  672. 

Municipal  corporations. —  Liability  of  city,  made  such  by  ac- 
ceptance of  charter,  is  greater  than  that  of  involuntary  quasi  cor- 
porations as  counties,  school  districts,  etc.,  p.  552. 

Gited  with  approval  in  Madden  v.  Lancaster  Gounty,  65  Fed.  191, 
192,  27  U.  S.  App.  528,  collecting  cases,  act  requiring  counties  to 
be  sued  for  negligence  wltbin  thirty  days,  valid;  Freel  v.  School 
Gity,  142  Ind.  29,  37  L.  R.  A.  304,  and  n.,  collecting  cases,  school 
district  without  authority  to  raise  money  to  pay  damages,  not 
liable  for  negligence  of  officers;  Board  of  Gommrs.  v.  Allman,  142 
Ind.  576,  42  N.  E:  206,  39  L.  R.  A.  61,  same  as  to  counties;  Vail  v. 
Amenia,  4  N.  Dak.  246,  59  N.  W.  1094,  townships  not  liable  for 
defective  highways;  Templeton  v.  Linn  Gounty,  22  Or.  315,  29  Pac. 
795,  15  L.  R.  A.  732,  collecting  cases,  and  Bailey  v.  Lawrence  Co.. 
5  S.  Dak.  397,  49  Am.  St.  Rep.  883,  59  N.  W.  220.  both  holding 
county  not  liable  for  defective  highway,  except  by  statute;  Levy 
V.  Salt  Lake,  3  Utah,  69,  1  Pac.  164,  city  liable  for  negligent  dis- 
tribution of  water.  Gited,  arguendo,  in  Hill  t.  Boston,  122  Mass. 
877,  23  Am.  Rep.  364. 
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Dfs&pproTed  In  Tonng  v.  Cbarleeton,  20  8.  C.  121.  47  Am.  Sep. 
831.  and  NavaMta  t.  Pearee,  46  Tex.  E>33.  26  Am.  Bep.  286,  both 
holding  no  liability  In  either  case  except  by  etatnte. 

Knnidpal  corporations. —  To  make  city  liable  for  tort.  It  most 
appear  It  was  done  by  express  authority,  or  bona  fide  In  porsn- 
ance  of  general  authority,  p.  555. 

Mtmlelpal  corporation  Is  liable  for  defective  streets,  tbousta  te« 
be  in  United  States,  p.  556. 

Approved  In  District  of  Columbia  t.  Woodbnry,  136  U.  8.  457,  34 
h.  475,  10  S.  Ct  992,  boldlng  city  liable. 

91  U.  S.  Ri7,  23  L.  445,  MAXWELL  v.  DISTRICT  OF  COLUMBIA. 

Adjudged  In  conformity  with  Barnes  y.  District  of  Oolumbia,  91 
O.  S.  540-657,  23  L.  440,  supra. 

Not  cited. 

91  U.  S.  657-W8.  23  L.  446,  DANT  v.  DISTRICT  OF  COLUMBIA. 

Adjudged  in  conformity  with  Barnes  v.  District  of  Columbia,  91 
U.  S.  540-557,  23  L.  440,  supra,  p.  BBS. 

ated  In  Coughlln  t.  District  of  Columbia,  106  U.  8.  8,  27  L.  74, 
1  8.  Ct  37,  as  being  the  law  of  the  case. 

91  U.  B.  558,  23  L.  250,  UNITED  STATES  v.  NORTON. 

Courts. —  Slotion  to  advance  criminal  matter  In  Supreme  Court 
on  ground  that  administration  will  be  embarrassed  by  delay,  must 
state  facta  so  that  court  ma;  determine  necessity,  p.  5B8. 

Not  cited. 

91  U.  8.  559-665,  23  L.  446,  HALL  v.  UNITED  STATES. 

United  States. —  Questions  of  set-off  and  the  like,  where  United 
States  are  plaintiffs,  Is  governed  by  Congress,  and  local  law  is  In- 
applicable, p.  562. 

Cited  In  United  States  v.  Wlcbersbam,  10  Fed.  G09,  Circuit  Court 
cannot  appoint  receiver  for  property  in  possession  of  United  States. 

Unit«d  States. —  Claims  for  credit  by  defendants  In  suits  by 
United  States  may  tte  admitted  if  presented  and  disallowed  by  treas- 
ury, but  must  be  shown  Just  and  legal  to  be  allowed,  p.  563. 

Set'Off. —  No  claim  for  extra  services  allowed  In  suit  by  United 
States  for  public  money  unless  head  of  department  was  authorized 
to  appoint  agent  to  do  extra  work,  services  were  wholly  outside  of 
regular  duties  and  compensation  was  fixed  and  money  was  appro- 
priated by  Congress,  p.  SG5, 
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Cited  in  United  States  v.  King,  147  U.  S.  680,  37  L.  329,  13  S.  Ct 
440,  no  pay  to  clerk  of  Circuit  Court  for  selecting  jury;  MuUett  t. 
United  States,  150  U.  S.  571,  37  L.  1186.  14  S.  Ct  192,  architect  of 
treasury  no  pay  for  work  on  structures  of  other  departments. 

91  U.  S.  566,  23  L.  454,  HALL  v.  UNITED  STATES. 

Adjudged  in  conformity  with  Hall  v.  United  States,  91  U.  S.  55^ 
565,  23  L.  446,  supra,  p.  566. 

Not  cited. 

91  U.  S.  566-669^  23  L.  448,  UNITED  STATES  Y.  NORitJA. 

Post-office.— Act  to  establish  a  postal  money-order  system  is  not 
a  revenue  law,  p.  568. 

United  States.— Revenue  laws  are  those  made  for  direct  and 
avowed  purpose  of  creating  revenue  or  public  funds  for  services 
of  government,  p.  569. 

Cited  with  approval  In  State  v.  Bemhelm,  19  Mont  517,  49  Pac 
443,  license  fee  on  ticket  agent  not  revenue  law;  Northern  Counties 
Trust  V.  Sears,  30  Or.  402,  41  Pac.  935,  35  L.  R.  A.  195.  and  n.,  nor 
is  bill  for  fees  In  legal  proceedings;  Johnson  v.  Hanscom,  90  Tex. 
329,  38  S.  W.  704,  fines  by  recorder  not  uijder  revenue  law;  Laugblln 
V.  County  Commrs.,  3  N.  Mex.  425   (302).  5  Pac.  819,  arguendo. 

Post-office. ^Indictment  for  embezzlement  of  money  belonging 

to  money  order  office  must  be  found  within  two  years,  p.  569. 
See  note,  08  Am.  Dec.  174. 

91  U.  S.  570-C77,  23  L.  456,  MEYER  v.  ARTHUR, 

Customs  duties.—  "  Manufactures  of  metal "  means  those  which 
have  metals  for  component  parts  and  not  such  as  have  lost  their 
form  entirely  and  have  become  the  chemical  ingredients  of  new 
forms,  as  nitrate  of  lead,  oxide  of  zinc  and  dry  and  orange  mineral, 
pp.  576,  577. 

Cited  in  Murphy  v.  Amson,  96  U.  S.  133,  24  L.  774,  in  case  of  nitro- 
benzole;  Cadwalader  v.  Jessup,  149  U.  S.  354,  37  L.  766, 13  S.  Ct  876. 
old  India  rubber  shoes  not  manufactures  of  rubber. 

91  U.  S*  577-578,  23  L.  462,  SPENCER  v.  UNITBD  STATES. 

United  States.— Where  property  not  captured,  seized  nor  sold  pur- 
suant to  aliandoned  and  captured  property  act,  and  proceeds  not  paid 
into  treasury,  no  suit  lies  against  United  States  under  such  act,  p. 
677. 

Not  cited. 
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91  V.  S.  5T8-570.  23  L.  300,  McMANUS  t.  O'SULLIVAN. 

Conrts.— Where  record  and  opinion  of  State  court  show  no  Federal 
qaesdon,  Supreme  Court  has  no  JnrlBdlctlon,  p.  579, 

Cited  In  Krelger  v.  Shelby  E.  E.,  125  U.  S.  44,  31  L.  678,  8  S.  Ct. 
755,  court  win  look  to  opinion;  Hate  v.  Akers,  132  U.  S.  565,  33  L. 
446,  10  8.  Ct.  ITS,  other  points  sustaining  decision,  writ  dlamlesed, 
though  Federal  question  wrongly  decided. 

81  U.  8.  580,  23  L.  328,  WATTS  t.  WASHINGTON. 

Conitt.— Supreme  Court  can  only  review  judgment  of  territorial 
Sopreme  Court  In  criminal  cases,  when  Federal  Constitution,  statute 
or  treaty  Is  Involved,  p.  680. 

Disregarded  as  mere  obiter  In  Famsworth  v.  Montana,  120  D.  S. 
110,  32  L.  617,  0  8,  Ct  254,  cannot  review  decision  in  criminal  cases: 
Chapman  v.  United  States,  101  U.  S.  449,  41  L.  509, 17  S.  Ct  7S,  same 
as  to  District  of  Columbia, 

SI  U,  S.  580-584,  23  I^  251,  DAINESE  v.  COOKE. 

lajnnctlons.—  Statements  of  parties,  not  affidavits,  cannot  be  con- 
sidered on  Injtmctlon  proceeding  without  consent,  p.  663, 

Injnnctloiu.—  Permit  being  given  to  constmct  public  building, 
clear  case  of  departnrs  from  plans  or  danger  to  public  interest  must 
be  shown  before  party  is  arrested  midway  In  construction,  p.  583. 

AppMl  and  srror.—  It  Is  usual  on  appeal  la  equity  to  direct  proper 
decree  on  reversal,  p.  684. 

Not  dted. 

01  U.  8.  684-686,  23  I^  433,  HALDEMAN  v,  UNITED  STATES. 

JuAgtataat. —  Flea  of  former  recovery  by  confession,  verdict  or 
dMnnrrer  bars  new  sction  of  the  same  or  like  nature  for  same  cause, 
p.  665. 

JndgBi«nt  to  be  a  bar,  right  must  have  been  adjudicated  or  re- 
leased In  first  suit,  and  this  must  appear  affirmatively,  pp.  565,  686. 

Judgment. —  An  entry  "  that  said  suit  Is  not  prosecuted  and  b« 
dismissed  "  Is  record  of  non-suit,  p.  685. 

Jodgmant. —  Non-suit  and  payment  of  costs  by  defendant  does 
not  bar  another  suit,  p.  586. 

Cited  with  approval  In  State  v,  Anderson,  26  Fla.  262,  8  So.  6,  ap- 
plied to  dismissal  of  quo  warranto  by  relator;  Jackson  v.  Elliott,  49 
Tex.  60,  suit  dismissed  without  prejudice  on  plea  of  bankruptcy  Is 
no  bar;  Bishop  v.  McGlllis,  83  Wis.  127,  128,  61  N.  W.  1076.  dismissal 
on  stipulation  no  bar. 
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Distinguished  in  United  States  v.  Parlier,  120  U.  S.  05,  30  L.  604, 
7  S.  Ot  458,  in  case  of  retraxit 

Pleadings.—  Defendant  may  in  different  pleas  state  many  separate 
and  independent  grounds  of  defense,  p.  586. 

Pleading.—  Former  recoTery  is  but  one  defense  and  there  should 
be  but  one  plea,  p.  586. 

Dismissal  and  non-suit.— €reneral  entry  of  dismissal  of  suit  by 
agreement  is  no  evidence  of  intent  to  abandon  the  claim,  but  rather 
to  preserve  the  right  to  bring  new  suit  if  necessary,  p.  586. 

Approved  in  First  Nat  Bank  v.  Cunningham,  48  Fed.  517.  with- 
drawal by  leave  of  motion  to  vacate  void  Judgment  is  not  conclusive; 
Murphy  v.  Greath,  26  Mo.  App.  585,  and  Milcher  v.  Robertson,  78 
Va.  618,  holding  dismissal  no  bar. 

91  U.  S.  587-594,  23  L.  328,  TWIN  LICK  OIL  CO.  T.  MARBURY. 

Corporations.— Relation  of  director  to  corporation  is  fiduciary, 
and  dealings  are  viewed  with  Jealousy,  p.  588. 

The  following  cite  and  rely  upon  this  holding:  Richardson  v. 
Green,  133  U.  S.  43,  33  L.  522,  10  S.  Ct  284,  disallowing  director  to 
enforce  his  agreement  as  against  other  creditors;  McGourkey  v. 
Toledo,  etc.,  Ry.,  146  U.  S.  552,  36  L.  1085,  13  S.  Ct  175,  holding 
voidable,  leases  of  cars  by  directors;  Trust  Co.  v.  Weed,  2  Fed.  26. 
F.  C.  14,207a,  collecting  cases,  president  compelled  to  account  for 
unlawful  use  of  property;  Consolidated,  etc..  Line  Co.  v.  Kansas, 
etc.,  Co.,  45  Fed.  13,  directors  of  insolvent  corporation  cannot  prefer 
themselves,  directly  or  indirectly;  Tyler  v.  Hamilton,  62  Fed.  189, 
'lease  to  directors,  all  stockholders  directors,  not  set  aside  by  receiver; 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  501,  24  U.  S.  App.  145,  Bos- 
worth  V.  Jacksonville  Nat  Bank,  64  Fed,  620,  24  U.  S.  App.  413, 
and  Corey  v.  Wadsworth,  118  Ala.  530,  25  So.  521,  44  L.  R.  A.  763, 
separate  opinion,  and  Noble,  etc.,  Co.  v.  Mt  Pleasant,  etc..  Institution, 
12  Utah,  233,  42  Pac.  8723,  disallowing  insolvent  corporation  to  prefer 
directors;  Foster  v.  Bear,  etc.,  Irr.  Co.,  65  Fed.  846,  allowing  contract 
herein;  Mallory  v.  Mallory-Wheeler  Co.,  61  Conn,  141,  23  Atl.  712, 
holding  contract  with  each  of  controlling  directors  voidable,  though 
separately  made;  Illinois  Steel  Co.  v.  0*Donnell,  156  111.  636,  47  Am. 
St  Rep.  251,  41  N.  E.  188,  31  L.  R.  A.  268,  allowing  preference  of 
directors;  Mulvane  v.  O'Brien,  56  Kan.  473,  49  Pac.  613.  president 
selling  stock  of  parties  ignorant  of  its  value  must  account  for  excess 
over  par;  Nye  v.  Storer,  168  Mass.  55,  46  N.  E.  403,  lease  to  directors 
suspicious  i)ut  not  void;  Miner  v.  Belle  Isle,  etc.,  Co.,  93  Mich,  108, 
53  N.  W.  222.  17  L.  R.  A.  416,  allowing  accounting  for  abuse 
of  trust  at  instance  of  controlling  director;  Kitchen  v.  St 
Louis,  etc.,  Ry.,  69  Mo.  254,  allowing  purchase  by  associa- 
tion   in    which    directors   are    interested;    Keokuk,    etc.,   Co.  t. 
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DiTHBon.  95  Mo,  473,  8  S.  W.  547,  president  cnnnot  mnke 
proSt  out  of  use  of  company,  but  must  account  for  all  received; 
Foster  t.  Belcher,  etc.,  Co..  118  Mo.  204,  24  S.  W.  70,  director  may 
loan  money  to  corporation;  Duncomb  v.  N.  Y.  R.  R.,  84  N.  T.  109. 
dealings  with  directors  may  be  set  aside  IrreapectlTe  of  good  faith; 
Patrick  v.  Boonvllle  Gas-Llght  Co.,  17  Mo.  App.  468,  president  pur- 
cbaalng  dishonored  debentures  holda  prima  facie  as  trustee  of  corpo- 
ration; St.  Joe,  etc.,  Mln.  Co,  v.  First  NaL  Bank.  10  Colo,  App.  347, 
SO  Pac.  1058.  allowing  note  to  corporation  %vlth  name  president; 
HIU  V.  Pioneer,  etc..  Co.,  113  N.  C.  178.  37  Am.  St.  Rep.  G24,  18  S.  B. 
lOS,  21  L.  R.  A.  562,  disallowing  confeBslon  of  Judgment  to  director 
of  Insolvent;  Stanley  t.  Lnae.  —  Or.  — ,  58  Pac.  78,  aettlng  aside  pnr- 
cbase  by  director  for  corporation;  Mclntyre  ▼.  AJax  Mln.  Co.,  17 
I^tah,  224,  53  Pac.  1127.  applied  to  action  of  director  In  falling  to 
produce  contract  at  trial;  Addison  v.  Lewis,  75  Va.  720,  parties 
estopped  from  claiming  contract  with  directors  void, 

Dlstlngulahed  In  Leavenworth  v.  Chicago,  etc..  Ry.,  134  V.  S.  708, 
S3  L.  1074,  10  S.  Ct  715,  collecting  cases,  refusing  relief  after  fore- 
closure, officers  at  both  parties  the  same. 

TrustB.— Contracts  between  those  in  tidnciary  relation  are  gen- 
erally only  voidable  by  Injured  party,  p.  589. 

Following  are  the  citing  cases  applying  this  principle:  Thomas 
V.  Brownvllle.  etc.,  R.  R.,  109  U.  8.  524,  27  L.  1019,  3  S.  Ct  317,  ap- 
plied where  directors  of  a  railroad  company  belong  to  construction 
company;  Jesup  v.  Illinois,  etc..  R.  R.,  43  Fed.  504,  applied  to  railroad 
directors;  Coe  t.  East,  etc.,  R.  R.,  52  Fed.  543,  applied  to  contract 
between  companies  with  same  directors;  Robinson  t.  McCrackcn, 
52  Fed.  730,  contract  with  directors  only  voidable,  and  being  ex- 
ecuted money  cannot  be  retained;  Tyler  v.  Hamilton,  62  Fed.  169, 
lease  to  director,  all  stockholders  directors,  not  set  aside  by  re- 
oelver;  Hook  v.  Ayers,  63  Fed.  356.  24  U.  S.  App.  202,  stock  pledged 
to  president's  company  not  attackable  by  pledgee  of  other  bonds; 
Foster  y.  Bear,  etc.,  Irr.  Co.,  65  Fed.  846,  allowing  arrangement 
where  directors  were  interested;  O'Connor,  etc.,  Mfg.  Co.  v.  Coosa, 
etc.,  Co.,  95  Ala.  618.  36  Am.  St  Rep.  254,  10  So.  291,  applied  to 
dealings  between  companies  with  same  directors,  but  cannot  be 
questioned  by  creditors;  McDowell  v.  Arkansas,  etc.,  Agr.  Co..  38 
Ark.  26.  Hill  V.  Nlsbet,  100  Ind.  353,  and  Kitchen  v.  St.  Loula,  etc., 
Ry..  69  Mo.  268,  applied  to  purchase  by  director;  Urner  v.  Sollen- 
berger.  89  Md.  332,  43  Atl.  811,  applied  to  fraudulent  sales  by  di- 
rector; Parish  of  Kelly  t.  Newburyport.  etc.,  R,  R.,  141  Mass.  499, 
6  N.  E.  748,  applied  to  contract  with  directors;  Denholm  t.  McKay, 
148  MnsB.  441,  12  Am.  St  Rep.  578,  19  N.  E.  552,  executor  also  su» 
viving  partner  making  sale  of  business,  voidable  by  heira;  Nye  v. 
Stover.  168  Mass.  55,  46  N.  E.  403,  lease  to  directors;  Foster  T. 
Mnllanphy,  etc..  Co..  92  Mo.  87,  4  S.  W.  2G1,  allowing  preference  of 
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directors;  Barr  v.  N.  Y.,  etc.,  R.  R.,  125  N.  Y.  277.  26  N.  E.  140. 
applied  to  lease  to  company  consisting  of  directors;  Skinner  t.  Smith. 
134  N.  Y.  242,  31  N.  B.  911,  allowing  acquisition  of  property  by 
directors  herein;  Patrick  v.  Boonville  Gas-Llght  Co.,  17  Mo.  App. 
4C8,  president  purchasing  dishonored  debentures  holds  prima  facie 
as  trustee  of  corporation;  Stanley  v.  Luse,  —  Or.  — ,  58  Pac.  7a  set- 
ting aside  purchase  by  director  for  corporation;  Addison  r.  Lewis, 
75  Va,  720,  estopped  from  claiming  contracts  "with  directors  void; 
Hope  V.  Valley,  etc.,  Co.,  25  W.  Va,  808,  dlsaUowlng  deed  of  trust  to 
director  excluding  other  creditors. 

Trusts.—  Contracts  of  those  in  fiduciary  relations,  when  void,  may 
be  validated  by  ratification,  p.  589. 

Cited,  arguendo,  in  Foster  v.  Bear,  etc.,  Irr.  Co.,  65  Fed.  846. 
Stanley  v.  Luse,  —  Or.  — ,  58  Pac.  78,  and  Addison  v.  Lewis,  75  Va. 
720. 

Corporations.— Directors  represent  the  abstract  entity  and  the 
shareholders,  p.  580. 

Corporations  may  contract  with  shareholders,  but  more  candor 
and  good  faith  is  required  of  latter  than  of  strangers,  p.  590. 

Cited  with  approval  In  Rogers  v.  Nashville,  etc.,  R.  R.,  91  Fed.  313, 
C2  U.  S.  App.  75,  allowing  contract;  Beach  v.  Miller,  130  HI.  169,  17 
Am.  St.  Rep.  294,  22  N.  E.  465,  and  Atwater  v.  American,  etc..  Bank, 
152  111.  616,  38  N.  B.  1023,  both  disallowing  preference  of  directors; 
Addison  v.  Lewis,  75  Va.  720,  arguendo. 

Corporations.— Good  faith  required  of  director  contracting  with 
corporation  increases  in  proportion  as  he  has  greater  power  and 
confidence,  p.  690. 

Cited  with  approval  In  Beach  v.  Miller,  130  111.  169,  17  Am.  St. 
Rep.  294,  22  N.  E.  465,  disallowing  preference  of  director  of  insolrent 
corporation;  Hlgglns  v.  Lanslngh,  154  111.  385,  40  N.  E.  387,  disallow- 
ing securities  bought  at  discount  to  be  held  for  payment  in  full; 
Hancock  v.  Holbrook,  40  La.  Ann.  62,  3  So.  356,  allowing  acquisition 
of  corporate  property;  Crescent  City,  etc.,  Co.  v.  Flanner,  44  La.  Ann. 
20,  10  So.  385,  director  whose  action  makes  sale  necessary  cannot 
purchase;  Mueller  v.  Monongahela,  etc.,  Co.,  183  Pa.  St  460,  38  AtL 
1013,  requiring  exacting  inquiry  in  unanimous  actirm  by  four  dl* 
rectors;  Addison  v.  Lewis,  75  Va,  708,  arguendo. 

Corporations. —  Director  may  make  a  contract  with  corporation, 
when  honestly  and  openly  done,  p.  590. 

In  the  following  citing  cases  relying  upon  this  holding,  the  con- 
tracts at  issue  were  upheld:  Fitzgerald  Const  Co.  v.  Fitzgerald, 
137  U.  S.  110,  34  L.  613,  11  S.  Ct  40,  and  St  Joe,  etc.,  Min.  Co.  v. 
First  Nat.  Bank,  10  Colo.  App.  347,  50  Pac.  1058,  ofllcer  giving 
note  to  company  In  which  he  is  interested;  Borland  v.  Haven,  13 
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Sawy.  509,  37  Fed.  406,  director  surety  on  note  becomes  creditor  of 
corporation;  Trust  Co.  v.  Weed,  2  Fed.  25,  F.  C.  14,207a,  contract 
wltli  president;  Coe  v.  East,  etc.,  R.  R.,  52  Fed.  543,  and  Pauly  v. 
Pauly,  107  Cal.  18,  48  Am.  St.  Rep.  102,  40  Pac.  30,  contract  be- 
tween companies  wltli  same  directors;  Gould  v.  Little  Rock,  etc., 
Ry.,  52  Fed.  686,  collecting  cases,  deed  of  trust  to  secure  advances 
of  directors;  Barr  v.  Pittsburgh,  etc.,  Co.,  57  Fed.  97,  17  U.  S.  App. 
124,  sale  of  factory  by  directors  to  company;  Brown  v.  Grand 
Rapids,  etc.,  Co.,  58  Fed.  292,  16  U.  S.  App.  221,  22  L.  R.  A.  823, 
dlrectore  giving  mortgages  to  secure  notes  on  which  they  are  sure- 
ties; Symmes  v.  Union  Trust  Co.,  60  Fed.  866,  fee  to  president  for 
reorganizing;  Tyler  v.  Hamilton,  62  Fed.  189,  lease  to  director,  all 
stockholders  directors,  not  set  aside  by  receiver;  Hook  v.  Ayers,  63 
Fed.  356,  24  U.  S.  App.  202,  pledge  of  stock  to  president's  syndicate; 
Chllds  V.  Carlsteln  Co.,  76  Fed.  92,  president  may  enforce  securities 
for  his  claims  against  insolvent;  O'Bear,  etc.,  Co.  v.  Volfer,  106  Ala. 
Ala.  225,  54  Am.  St.  Rep.  47,  17  So.  532,  28  L.  R.  A.  714,  collecting 
cases,  stockholders  may  be  preferred;  Globe  Iron,  etc.,  Co.  v. 
Thacher,  87  Ala.  467,  6  So.  368,  Corey  v.  Wadsworth,  118  Ala, 
.524,  25  So.  516,  44  L.  R.  A.  778,  collecting  cases,  Illinois  Steel 
Co.  V.  O'Donnell,  156  111.  635,  47  Am.  St.  Rep.  250,  41  N.  E.  187,  31 
L.  R.  A.  268,  Bank  v.  Potts,  etc.,  Co..  90  Mich.  350,  51  N.  W.  514, 
and  Forster  v.  Mullanphy,  etc.,  Co.,  92  Mo.  87,  4  S.  W.  261,  affirming 
S.  C,  16  Mo.  App.  155,  156,  159,  allowing  preference  to  directors; 
Santa  Cruz  R.  R.  v.  Spreckles,  65  Cal.  199,  3  Pac.  666,  and  Foster 
V.  Belchers,  etc.,  Co.,  118  Mo.  264,  24  S.  W.  70,  money  advanced  by 
director  and  used  is  valid  claim;  Kitchen  v.  St.  Louis,  etc.,  Ry.,  60 
Mo.  244,  254,  purchase  by  association  In  which  directors  were  in- 
terested; Gorder  v.  Plattsmouth,  etc.,  Co.,  36  Neb.  556,  54  N.  W.  833, 
Jones  V.  Hale,  32  Or.  471,  52  Pac.  313,  and  Singer  v.  Salt  Lake,  etc., 
Mfg.  Co.,  17  Utah,  160,  70  Am.  St.  Rep,  778,  53  Pac.  1027,  mortgage  to 
director  to  secure  loan:  MeuUer  v.  Monongahela,  etc.,  Co.,  183  Pa. 
St  460,  461,  38  Atl.  1013,  directors,  indorsers  on  corporate  notes, 
confessing  judgment  in  their  favor;  Patterson  v.  Portland,  etc.. 
Works,  —  Or.  — .  56  Pac.  411,  directors  purchase  at  sale  to  pay 
debts;  Hall  r.  Kllnck,  25  S.  C.  357,  might  enforce  liability  of  other 
stockholders,  as  other  creditor;  Troy  Mln.  Co.  v.  White,  10  S.  Dak. 
484,  74  N.  W.  239,  42  L.  R.  A.  552,  director  make  accord  and  satis- 
faction with  treasurer;  Addison  v.  Lewis,  75  Va.  720,  estopped  from 
claiming  contract  with  directors  void;  Arwood  v.  Shenandoah,  etc., 
R.  R.,  85  Va.  997,  9  S.  E.  759,  director  takes  security  for  loan; 
Budd  V.  Walla  Walla,  etc.,  Co.,  2  Wash.  Ter.  354,  7  Pac.  898,  con- 
tract not  invalid  because  party  present  at  meeting. 

In  the  following  citing  cases,  attempted  arrangements  weie  an- 
nulled: Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  501,  24  U.  S.  App.  145, 
Bosworth  V.  Jacksonville  Nat.  Bank,  64  Fed.  620,  24  U.  S.  App.  413, 
Corey  v.  Wadsworth,  99  Ala.  74,  42  Am.  St.  Rep.  33,  11  So.  351,  23 
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L.  R.  A.  620.  Corey  v.  Wadsworth,  118  Ala.  539,  25  So.  621,  44  L. 
R.  A.  783,  separate  opinion.  Beach  v.  Miller,  130  IlL  169,  17  Am. 
St.  Rep.  294.  22  N.  E.  465,  Atwater  v.  American,  etc..  Bank,  152 
111.  616,  38  N.  B.  1023,  and  Clay  v.  Towle,  78  Me.  89,  2  AtL  853.  In 
all  of  which,  preferences  of  directors  of  insolvent  corporations  were 
denied;  CahlU  v.  Slaughter-Honse  Co..  47  La.  Ann.  1487.  17  So. 
785.  directors  cannot  bny  on  foreclosure  to  defeat  creditors  after 
holding  out  they  will  be  paid;  Hill  t.  Pioneer,  etc.,  Co.,  113  N.  a 
178,  37  Am.  St  Rep.  624,  18  S.  B.  108,  21  L.  R.  A.  562,  confession  of 
Judgment  to  director  of  Insolvent  Cited,  arguendo,  in  Butler  ▼. 
CockriU,  73  Fed.  951,  36  U.  8.  App.  702,  Peckham  v.  Hendren.  76 
Ind.  53,  and  Saltmarsh  v.  Spauldlng.  147  Mass.  230,  17  N.  E.  319. 
See  extensive  note  in  17  Am.  St  Rep.  301,  and  45  Am.  St  Rep.  834. 
Distinguished  In  Wortendyke  v.  Salladln,  45  Neb.  759,  64  N.  W. 
216,  disallowing  stockholder  of  Insolvent  corporation  to  secure  as- 
signment to  himself  and  his  firm  to  secure  claims,  leaving  no 
other  assets;  Durlacher  v.  Frazer,  —  Wyo.  — ,  55  Pac.  309,  convey- 
ance by  corporation  to  secure  debt  of  president.  Is  fraud  on  cred- 
itors. 

Corporations. —  Director  may  purchase,  under  trust  deed  given 
to  trustee  to  secure  his  loan,  if  transaction  is  fair,  pp.  590,  591. 

Cited  and  principle  applied  in  Allen  v.  Gillette,  127  U.  S.  596.  32 
L.  274,  8  S.  Ct.  1334.  and  Felton  v.  Le  Breton.  92  Cal.  467.  28  Pac. 
493,  allowing  trustee  to  purchase  at  Judicial  sale;  Credit  Co.  v,  Ar- 
kansas, etc.,  R.  R.,  5  McCrary.  32.  15  Fed.  53.  refusing  to  declare 
trust,  on  purchase  by  president,  in  absence  of  fraud;  Mulherin  t. 
Rice,  106  Ga.  812,  82  S.  B.  866,  allowing  survivlrg  partner  to  par- 
chase  at  Judicial  sale;  Hallam  v.  Indianola.  etc.,  Co.,  56  Iowa,  180.  9 
N.  W.  112,  Saltmarsh  v.  Spauldlng,  147  Mass.  230.  17  N.  B.  319. 
and  Lucas  v.  Friant,  111  Mich.  436,  69  N.  W.  738,  aU  allowing  di- 
rectors to  purchase  on  foreclosure;  Forster  v.  MuUanphy,  etc..  Mill 
Co.,  16  Mo.  App.  155,  159,  deed  of  assets,  to  secure  directors'  loan, 
valid.  Cited,  arguendo,  in  Hill  v.  Pioneer  Co.,  113  N.  O.  178,  87 
Am.  St  Rep.  624,  18  S.  E.  108,  21  L.  R.  A.  562. 

Contracts  voidable  for  fraud,  must  be  rescinded  in  reasonable 
time,  depending  on  particular  facts.  Irrespective  of  statute  of  lim- 
itations, p.  591. 

Cited  and  principle  applied  In  Hayward  y.  National  Bank,  96  U. 
S.  618,  24  L.  858,  disallowing  redemption  of  stock  of  increased 
value,  four  years  after  sale;  Indianapolis,  etc..  Mill  v.  St  Louis, 
etc.,  R.  R..  120  U.  S.  260,  30  L.  641.  7  S.  Ct  544,  collecting  cases, 
delay  of  six  months  to  disaffirm  act  of  president,  with  general  au- 
thority, is  fatal;  Hoyt  v.  Latham,  143  U.  S.  567,  36  L.  265,  12  S. 
S.  Ct  573,  dealings  with  trustee  not  voidable  after  delay  to  deter- 
mine result;  Galllher  v.  Cad  well,  145  U.  S.  372,  36  L.  740,  12  S.  Ct 
874,  legal  title  not  disturbed  after  delay  and  Increased  value;  Alsop 
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V.  RIker,  155  U.  S.  461,  39  L.  223,  15  S.  Ct.  167,  disallowing  snlt  to 
declare  trust  for  laches;  Fraker  v.  Houck,  36  Fed.  407,  also  re- 
demption after  seven  years  and  yaluable  improTements;  Klnne  v. 
Webb.  54  Fed.  38,  12  U.  S.  App.  137,  affirming  S.  0.,  49  Fed.  515, 
sale  of  mine  not  set  aside  after  five  years;  Liemoine  v.  Dunklin  Co., 
51  Fed.  492,  10  U.  S.  App.  227,  twenty-two  years  after  repudiation 
of  trust  is  fatal;  De  Martin  v.  Plielan.  51  Fed.  807,  7  U.  S.  App.  233, 
no  redemption  after  ten  years;  Scheftel  v.  Hays,  58  Fed.  460,  19 
U.  S.  App.  220,  no  rescission  for  fraud  after  three  years  and  gi'eat 
depreciation;  Symmes  v.  Union  Trust  Co.,  60  Fed.  864.  873,  stock- 
holder full  notice  cannot  set  aside  reorganization;  Olcott  v.  Rice, 
69  Fed.  203,  30  IT.  S.  App.  461,  after  seventeen  years  successors 
cannot  claim  additional  land;  .Tones  v.  Perkins,  76  Fed.  84,  injury 
to  defendant  need  not  be  shown;  Gibson  v.  Herriott,  55  Ark.  94, 
29  Am.  St.  Rep.  22,  17  S.  W.  591,  purchase  by  administratrix,  many 
improvements,  not  set  aside  after  seven  years;  Colton  v.  Stanford, 
82  Cal.  408,  16  Am.  St.  Rep.  174,  23  Pac.  31,  rise  in  value  is  Im- 
portant circumstance  in  rescission  suit;  Hagerman  v.  Bates,  5  Colo. 
App.  402,  38  Pac.  1104,  rule  applied  where  suit  brought  in  time, 
but  delay  in  prosecution;  Hancock  v.  Holbrook,  40  La.  Ann.-  60,  3 
So.  355,  claim  to  newspaper  after  two  years;  Harlow  v.  Lake  Su- 
perior Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  collecting  cases,  great 
expenditures  on  mine  for  twenty  years  no  accounting;  Kline  v. 
Vogel,  90  Mo.  249,  1  S.  W.  736,  no  redemption  after  three  years*  in- 
creased value;  Burgess  v.  St.  Louis,  etc.,  Ry.,  99  Mo.  508,  12  S.  W. 
1054,  rule  applied  to  setting  aside  ultra  vires  acts  of  corporation; 
United  States,  etc.,  Co.  v.  Atlantic,  etc.,  R.  R.,  34  Ohio  St.  463,  32 
Am.  Rep.  385,  delay  in  disaflirmance  of  contract  by  directors  is 
a  waiver;  Bruner  v.  Flnley,  187  Pa.  St.  405,  41  Atl.  340,  delay  ot 
fifteen  years  after  repudiation  of  trust;  Raht  v.  Sevier,  etc.,  Min. 
Co.,  18  Utah,  303,  54  Pac.  891,  892,  sale  of  mine  not  set  aside  aftez 
four  years;  Addison  v.  Lewis,  75  Va.  708,  transfer  to  successor  cor- 
poration not  set  aside  after  ten  years;  Marrow  v.  Brincktey,  85 
Va.  62,  6  S.  B.  609,  judicial  sales  not  set  aside  after  thirteen  years 
in  hands  of  innocent  holder;  Rogers  v.  Van  Northwick,  87  Wis.  429, 
58  N.  W.  702,  three  years'  delay  to  compel  stock  transfer,  great 
increase;  Melms  v.  Pabst,  etc.,  Co.,  93  Wis.  173,  57  Am.  St.  Rep. 
911,  66  N.  W.  524,  executor's  deed  not  set  aside  after  many  years, 
with  full  knowledge  and  increased  value. 

Cited  and  applied  also  in  Gilmer  v.  Morris,  43  Fed.  460,  but  hold- 
Ing  pledgee  guilty  of  breach  of  trust  and  still  holding  after  five 
years,  may  be  sued;  Mallory  v.  Ma Uory- Wheeler  Co.,  61  Conn.  143, 
23  Atl.  712,  contract  by  directors  with  themselves  held  not  affirmed 
by  laches.  Cited,  arguendo,  in  Barr  v.  Pittsburgh,  etc.,  Co.,  57 
Fed.  98,  17  U.  S.  App.  124,  Provisional  Municipality  v.  Lehman, 
57  Fed.  332.  13  U.  S.  App.  411,  Snow  v.  Boston,  etc.,  Mfg.  Co.,  153 
Mass.  458,  26  N.  £.  1116,  and  KeUy  v.  Hurt,  74  Mo.  566.  See  note, 
63  Am.  St  Rep.  475. 
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Contracts. —  Presence  of  parties,  knowledge  of  fact,  fluctuatlDS 
value  of  subject-matter,  and  actual  rise  and  fall  are  Important  io 
determining  time  for  rescission,  pp.  591,  592. 

Cited  with  approval  and  refusing  to  enforce  for  laches  In  Lemolne 
V.  Dunklin  Co.,  51  Fed.  492,  10  U.  S.  App.  227,  twenty-two  years 
after  repudiation  of  trust;  Harlow  v.  Lake  Superior  Iron  Co.,  41 
Mich.  590,  2  N.  W.  917,  collecting  cases,  after  expenditures  on  mine 
for  twenty  years,  no  accounting. 

Cited  also  in  Gilmer  v.  Morris,  43  Fed.  459,  pledgee  guilty  of 
breach  of  trust,  and  still  holding  after  five  years,  may  be  sued. 

Contracts. —  In  case  of  fraud,  no  delay  In  rescission  to  enable 
party  to  speculate  on  rise  or  fall  is  allowable,  p.  592. 

Cited  with  approval,  refusing  relief  for  laches,  in  Credit  Co.  t. 
Arkansas,  etc.,  R.  R.,  5  McCrary,  32,  15  Fed.  53,  54,  refusing  to 
declare  trust,  on  purchase  by  president,  after  great  rise;  Klnne  v. 
Webb,  49  Fed.  515,  contract  for  mine  after  five  years;  Sagadahoc 
Land  Co.  v.  Ewlng,  65  Fed.  705,  31  U.  S.  App.  102,  two  years  after 
discovery,  value  speculative;  Curtis  v.  Lakin,  94  Fed.  256,  claim- 
ing piine  one  year  after  sale  to  third  parties;  Sayre  v.  Gas,  etc., 
Co.,  09  Cal.  214,  7  Pac.  441,  stock  not  transferred  after  rise  in 
value;  Harlow  v.  Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917, 
expenditures  on  mine  for  twenty  years,  no  account;  Kitchen  v.  St 
Louis,  etc.,  Ry.,  69  Mo.  264,  268,  collecting  case,  dlsaUowing  fraud- 
ulent sale  set  aside  by  stockholders,  great  increase  in  value  and 
new  equities  arisen.  Cited,  but  holding  there  was  no  laches,  in 
Gilmer  v.  Morris,  43  Fed.  459,  where  pledgee  guilty  of  breach  of 
trust,  and  still  held  after  five  years;  Mudsill  Mln.  Co.  v.  Watrouit, 
61  Fed.  186,  22  U.  S.  App.  12,  vendee  at  once  asks  rescission,  bnt 
makes  further  tests,  and  brings  suit  within  a  year. 

Contracts. —  Where  subject-matter  is  of  fluctuating  value,  as  oil 
wells,  prompt  rescission  for  fraud  is  required,  and  will  be  disallowed 
after  four  years,  and  great  rise  in  value,  p.  593. 

Approved  and  principle  followed  in  Johnston  v.  Standard  Min. 
Co.,  148  U.  S.  371,  37  L.  486,  13  S.  Ct.  589,  bill  dismissed  for  laches 
in  case  of  mine;  Johnson  v.  West  Atlantic,  etc..  Transit  Co.,  156 
U.  S.  047,  39  L.  566,  15  S.  Ct.  531,  refusing  to  set  aside  sale  after 
seven  years;  Pratt  v.  California  Mln.  Co.,  9  Sawy.  366,  24  Fed.  877, 
dismissing  claim  to  mine  after  twenty- three  years;  Taylor  v.  Holmes, 
14  Fed.  513,  516,  disallowing  specific  performance  for  sale  of  mine 
after  many  years;  Johnston  v.  Standard  Mln.  Co.,  39  Fed.  306.  no 
claim  to  mine  after  seven  years;  Kinne  v.  Webb,  54  Fed.  38,  12  U. 
S.  App.  137,  affirming  S.  C,  49  Fed.  616,  contract  for  mine  not  re- 
scinded after  five  years;  Sagadahoc  Land  Co.  v.  Ewlng,  65  Fed. 
705,  31  U.  S.  App.  102,  land  speculation  two  years  after  discovery 
of  fraud;  Curtis  v.  Lakin,  94  Fed.  25G,  disallowing  claim  to  mine 
after  one  year;  Gilmer  v.  Morris,  80  Ala.  85,  60  Am.  Rep.  90,  ap- 
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predated  stock  cannot  be  redeemed  three  years  after  sale;  Great 
West  Mln.  Ca  v.  Woodmas,  etc.,  14  Colo.  97,  23  Pac.  911,  no  re- 
demption of  mine  after  two  y^ars;  Oraff  y.  Portland  Town,  etc., 
Co.,  12  Colo.  App.  115,  54  Pac.  857,  one  year's  delay  and  large  ex- 
penditures, relief  denied;  Hancock  y.  Holbrook,  40  La.  Ann.  60, 
3  So.  355,  applied  to  sale  of  newspaper  after  two  years;  Harlow 
T.  Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  expenditures 
permitted  on  mine  for  twenty  years,  no  account;  Pittsburgh,  etc.. 
Iron  Co.  T.  Lake  Superior  Iron  Co.,  118  Mich.  132,  76  N.  W.  404,  clls- 
aUowing  right  to  mine  of  increased  value,  after  two  years;  Loomis 
T.  Rosenthal,  34  Or.  602,  57  Pac.  60,  fifteen  years*  delay,  with  knowl- 
edge and  great  Improvements,  land  not  recoverable. 

Cited,  arguendo,  In  South  End  Min.  Co.  v.  Tinney,  22  Nev.  36, 
85  Pac.  94,  Rogers  v.  Van  Northwlck,  87  Wis.  429,  58  N.  W.  762. 

Distinguished  in  Lang  Syne  Min.  Co.  v.  Ross,  20  Nev.  139,  19 
Am.  St  Rep.  344,  18  Pac.  362,  suit  to  set  aside  judgment,  limita- 
tion not  run,  nothing  showing  great  increase  In  value,  laches  not 
sustained  on  demurrer. 

Miscellaneous.— Higgins  v.  I^nsingh,  1.54  111.  380,  40  N.  B.  385, 
and  Leavltt  v.  Oxford,  etc.,  Co.,  3  Utah,  273,  1  Pac.  359,  no  applica- 
tion. 

91  U.  S.  594-696,  23  L.  366,  ROLLING  v.  LERSNER, 

Courts.— Supreme  Court  cannot  re-examine  State  decision,  unless 
Federal  question  was  in  fact  decided,  or  its  decision  was  neces- 
sarily involved  in  the  Judgment,  p.  595. 

Approved  in  Winter  v.  Swinburne,  10  Btss.  463,  8  Fed.  55,  dismiss- 
ing creditor's  bill,  based  on  admiralty  decree,  no  diverse  citizenship; 
Kenyon  v.  Knlpe,  46  Fed.  312,  remanding  suit 

91  U.  S.  596-603.  23  L.  332,  WOODRUFF  v.  HOUGH. 

Contract*.— Sub-contractor  substantially  complying  with  contract 
for  material  may  recover,  though  it  is  rejected  by  parties  reserving 
that  right  In  agreement  with  contractor,  p.  602. 

Approved  in  Linch  v.  Paris,  etc.,  Co.,  80  Tex.  37,  15  S.  W.  213, 
allowing  recovery  for  substantial  compliance. 

Contracts. —  Materials  to  be  supplied  to  satisfaction  of  another 
may  l>e  rejected  by  him,  p.  602. 

Cited  in  Lee  v.  New  Haven,  etc.,  R.  Co.,  15  Fed.  Cas.  220,  collect- 
ing cases,  term  **  to  satisfaction ''  means  not  unreasonably  with-    • 
lield. 

Appeal  and  error.— If  instructions  are  correct.  Supreme  Court 
cannot  correct  mistakes  of  jury,  p.  603. 

Approved  in  Great  Northern  Ry.  v.  M'Laughlin,  70  Fed,  676,  44 
U.  S.  App.  189,  refusing  to  review  verdict. 
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91  U.  S.  603-617,  23  li.  405,  OILMAN  v.  ILLINOIS,  ETC..  TKL. 
CO. 

Appeal  and  error.— Where  record  ^bows  no  demand  for  Jury  and 
■nbmlssion  of  case  to  court,  Jury  will  be  deemed  waived  p.  614. 

Appeal  and  error.— Proceedings  in  Circuit  Court,  not  in  accord 
with  act  of  March  3,  1865,  Supreme  Court  has  no  power  to  examine 
rulings  excepted  to  during  trial,  p.  614. 

Ctted  with  approval  in  County  of  Madison  v.  Warren,  106  XJ.  S. 
623,  27  L.  311,  2  S.  Ct  86,  collecting  cases,  Bond  v.  Dustin,  112  U. 
S.  607,  28  L.  "836,  5  S.  Ct  297,  Rogers  v.  United  States,  141  U.  S. 
556,  35  L.  856.  12  S.  Ct.  94,  United  States  v.  Arnold.  69  Fed.  992, 
34  U.  &  App.  177,  and  Duncan  v.  Atchison  etc.,  IL  R.,  72  Fed. 
811,  44  U.  S.  App.  427,  collecting  cases,  all  holding  record  not  show- 
ing written  stipulation  waiving  Jury,  questions  on  trial  not  re- 
examined. 

Trial.—  Oiving  time  for  production  of  further  evidence  Is  in  the 
discretion  of  court,  p.  614. 

Mortgage.— In  absence  of  statute,  mortgagee  may  sue  on  obliga- 
tion, bring  ejectment  and  file  bill  for  foreclosure  and  sale,  at  same 
time.  p.  616. 

Cited  with  approval  in  Connecticut,  etc.,  Ins.  Co.  v.  Jones,  1  Mc- 
Crary,  392,  8  Fed.  306,  sale  under  'trust  deed  valid,  made  after 
execution  levied;  Trustees  v.  Connolly,  157  Mass.  276,  31  N.  B.  1060, 
entry  to  foreclose  and  certificate  filed,  suit  may  be  brought  and 
conditional  Judgment  had. 

Morterages. —  All  mortgagees  being  In  court,  receiver  may  be  ap* 
pointed  at  any  stage  of  proceeding,  or  at  final  decree,  p.  616. 

Cited,  arguendo,  in  Freedman's  Saving,  etc.,  Co.  v.  Shepherd,  127 
U.  S.  500,  32  L.  166,  8  S.  Ct  1253. 

Mortgagee. —  Where  decree  of  sale  Is  silent  as  to  possession,  it  re- 
mains in  mortgagor,  p.  616. 

Cited  with  approval  in  Freedman*s  Saving,  etc.,  Co.  v.  Shepherd, 
127  U.  S.  500,  32  L.  166,  8  S.  Ct  1253,  mortgagee  not  in  possession 
gets  no  rent;  Lehman  v.  Tallahassee  Mfg.  Co.,  64  Ala.  597,  assign- 
ment for  creditors,  receiver  appointed.  Income  apportioned  between 
them  and  mortgagee. 

Mortgagor  in  possession  is  not  liable  for  rent,  p.  61(1. 

Cited  with  approval  in  Teal  v.  Walker,  111  U.  S.  250,  28  L.  418, 
4  S.  Ct  424,  applies  where  refuses  to  give  up  possession  after  de- 
fault as  agreed;  Dow  v.  Memphis,  etc.,  R.,  20  Fed.  770,  771,  mort- 
gagee not  in  possession  gets  not  rents  and  profits;  White  v.  Pulley, 
27  Fed.  441,  crops  mortgaged  by  mortgagor  in  possession,  do  not 
pass  under  sale  of  realty  mortgage;  Perkerson  v.  Snodgrass,  85  Ala. 
141,  4  So.  754,  payment  to  prior  mortgagee  no  defense  to  suit  by 
purchaser. 
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Property.— Possession  draws  after  it  the  right  to  receive  and 
apply  the  income,  p.  617. 

Cited  with  approval  in  Freedman*s  Saving,  etc.,  Co.  v.  Shepherd, 
127  U.  S.  500,  32  L.  1G6,  8  S.  Ct.  1253,  United  States  Trust  Co.  v. 
Wabash,  etc.,  Ry.,  150  U.  S.  307,  37  L.  1091,  14  S.  Ct  92,  and  Dow 
T.  Memphis,  etc.,  R.,  20  Fed.  770,  771,  and  In  re  Life  Association, 
96  Mo.  636,  10  S.  W.  70,  all  holding  mortgagee  not  in  possession,  no 
rents  or  profits;  Freights  of  The  Kate,  63  Fed.  717,  freight  of  mort- 
gaged vessel  may  be  hypothecated;  Gilbert  v.  Washington,  etc.,  R. 
R.,  33  Gratt  6i9,  execution  creditor  at  time  possession  taken  by 
receiver  is  prior  to  trust  creditor. 

Mortgagor  being  in  possession,  the  income  is  subject  to  its  con- 
trol and  is  liable  to  its  creditors,  p.  617. 

Cited  and  principle  applied  in  American  Bridge  Co.  v.  Heldel- 
bach,  94  U.  S.  800,  24  L.  144,  income  subject  to  execution  against 
mortgagor;  Fosdick  v.  Schali,  99  U.  S.  253,  25  L.  343,  rental  of  cars 
to  be  paid  out  of  income    against  general    mortgagee;  Teal  y. 
Walker,  111  U.  S.  250,  28  L.  418,  4  S.  Ct.  424,  applied  where  mort- 
gagor refuses  to  give  up  possession  on  default  as  agreed;  BYeed- 
man's  Saving,  etc.,  Co.  v.  Shepherd,  127  U.  S.  500,  32  L.  1G6,  8  S.  Ct. 
1253,  United  States  Trust  Co.  v.  Wabash,  etc..  Ry.,  150  U.  S.  307,  37 
ti.  1091,  14  S.  Ct.  92,  In  re  Life  Association,  76  Mo.  636,  Huston  v. 
Canfleld,  57  Neb.   348,   77  N.   W.   764,   all '  disallowing  rents  and 
profits    to    mortgagee;    Young    v.    Northern    Illinois,    etc.,    Co.,    9 
Biss.    305,    15    Fed.    809,    mortgagor    in    possession    may    assign 
money  due  it;  Dow  v.  Memphis,  etc.,  R.,  20  Fed.  770,  771,  though 
mortgage  covered  the  rents  and  profits;  Farmers'  Loan,  etc.,  Co. 
V.    Missouri,   etc.,    Ry.,   21    Fed.   271,    property   rented    on   decree 
of    foreclosure,    rent    goes    to    unsecured    creditors;    Mercantile 
Trust    Co.    V.    Missouri,    etc.,    Ry.,    36    Fed.    226,    allowing    re- 
ceiver   herein     for     mortgagee;     Thomas     v.     Peoria,     etc.,     Ry. 
Co.,  36  Fed.  818,  allowing  rent  for  cars  from  income;  Johnston  v. 
Riddle,  70  Ala.  226,  allowing  garnishment  of  railroad's  money  after 
forfeiture  under    mortgage  but  before  its    enforcement;    Freights 
of  The  Kate,  63  Fed.  717,  freights  of  mortgaged  vessel  may  be 
hyi>othecated;  Hook  v.  Bosworth,  64  Fed.  448,  24  U.  S.  App.  341, 
Qot  entitled  to  earnings  before  receiver,  but  paid  after;  Veatch  v. 
American  Loan,  etc.,  Co.,  84  Fed.  276,  55  U.  S.  App.  196,  applied 
with  receiver  at  instance  of  stockholders  in  possession;  Lehman  v. 
Tallahassee  Mfg.  Co.,  64  Ala.  597,  assignment  for  creditors,  income 
apportioned  between  them  and  mortgagee;  Scott  v.  Ware,  65  Ala, 
184,  mortgagee  as  creditor  asking  for  receiver,  who  is  dismissed,  not 
entitled  to  profits;  Falkner  v.  Campbell,  etc.,  Co.,  74  Ala,  364,  mort- 
gSLgee  taking  possession  with  consent  of  owner,  later  declared  void, 
^ets  no  profits;  Drennan  v.  Mercantile,  etc.,  Co.,  115  Ala.  608,  67 
Am-  St.  Rep.  78,  23  So.  167,  39  L.  R.  A.  626,  gross  earnings  paid  to 
bondholders,  laborers  have  prior  lien  on  road;  Simpson  v.  Ferguson, 
112  Cal.  186,  53  Am.  St  Rep.  204,  44  Pac.  485,  mortgagee  no  right 
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to  Intermediate  crops;  Roberts  v.  Denver,  etc.,  R.,  8  Colo.  A  pp.  510, 
46  Pac.  882,  Missts»lppi,  etc.,  Ry.  v.  United  States  Express,  81  III 
S37,  and  Smith  y.  Eastern  R.  R.,  124  Mass.  157,  allowing  creditors 
to  reacli  income;  Green  y.  Coast  Line  R.  R.,  97  Ga.  22^  54  Am.  St 
Rep.  384,  24  S.  E.  816,  33  L*.  R.  A.  809,  receiver  in  possefiSlon.  in- 
come reached  by  tort  Judgment;  Des  Moines  Gas  Co.  y.  West  44 
Iowa,  25,  rent  and  profits  mortgaged,  receiver  appointed  on  probable 
right;  Emerson  v.  European,  etc.,  Ry.,  67  Me.  394,  24  Am.  Rep.  44, 
service  lasting  before  and  after  possession,  receipts  apportioned; 
Heller  y.  Nat  Bank  89  Md.  623,  43  Atl.  806,  45  Lr.  R.  A.  445,  statu- 
tory lien  of  preferred  stock  not  attached  to  income;  De  Graff  ?. 
Thompson,  24  Minn.  457,  income  taken  without  right  gamlsheed  by 
creditors;  White  y.  Wear,  4  Mo.  App.  347,  mortgagee  cannot  recover 
rent  from  tenant  of  mortgagor  before  entry;  New  York,  etc..  Trust 
Co.  y.  Saratoga,  etc.,  Co.   169  N.  Y.  144,  63  N.  B.  760,  45  L.  R.  A 
135,  receiver  of  judgment  creditor  is  prior  in  Income  over  receiver 
of  mortgagee  at  same  time;  Mcllhenny  v.  Binz,  80  Tex.  17,  26  Am. 
St  Rep.  723,  13  S.  W.  662,  income  diverted  to  bondholders,  claim- 
ants are  reimbursed  out  of  property;  Giles  y.  Stanton,  86  Tex.  62T, 
26  S.  W.  618,  receiver  by  State  to  dissolve,  no  profits  to  mortgagee 
till  intervention;  Gilbert  v.  Washington,  etc.,  R.  R,,  33  Gratt  649, 
execution  creditors  at  time  of  possession  taken  by  receiver  are  prior 
to  trust  creditors;  Frayser  v.  R.  &  A.  R.  R.,  81  Va.  391,  fl.  fa.  creditor 
before  execution  of  receiver's  bond  has  prior  right  to  funds  in  bank. 
Cited,  arguendo,  in  Sage  v.  Memphis  etc.,  R.,  125  U.  a  37a  31  L. 
698,  8  S.  Ct.  892,  and  Frazler  v.  Railway,  88  Tenn.  165,  12  S.  W.  544. 
Distinguished  in  Macalester  V.  Maryland,  114  U.   S.  GOo,  29  L. 
235,  6  S.  Ct  1069,  Income  devoted  to  expenses  by  statute,  not  taken 
by  creditor  with  notice;  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  325, 
35  L.  1029,  12  Sw  Ct.  238,  as  arising  between  railway  company  aud 
receiver;  Farmers'  Loan,  etc.,  Co.  v.  Detroit,  etc.,  Co.,  71  Fed.  35, 
37,  prior  earnings  given  to  receiver,  not  reachable  by  Judgment 
creditor;  Llnder  v.  Hartwell  R.  R.,  73  Fed.  324,  allowing  a(^unting 
where  earnings  wrongfully  diverted;  Des  Moines  Gas  Co.  v.  West 
50  Iowa,  29,   receiver  appointed,  attorney's  claim  to  income  not 
superior  to  bondholder;  Mcllhenny  v.  Binz,  80  Tex.  21,  26  Am.  St 
Rep.  729,  13  S.  W.  664,  note  secured  by  Income,  payee  not  In  posses- 
sion, not  superior  to  bondholders;  Childs  v.  Hurd,  32  W.  Va.  87,  9 
S.  E.  370,  suit  to  foreclose,  also  requiring  agent  of  mortgagee  in 
possession  to  account  for  rents,  mortgagee  superior  to  creditor  ac- 
quiring Hen  after  suit. 

91  U.  S.  618-637,  23  L.  214,*DOWS  v.  NATIONAL  BXCHANGB 
BANK. 
Trial.— Legal  effect  of  \iTltten  instruments  is  for  court,  pi  629. 

Principal  and  agents.— Where  agent  in  receipt  of  order  to  pur- 
chase wheat,  but  not  furnished  with  money,  buys  in  his  own  name, 
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he  may  make  his  own  terms  for  delivery  of  title  or  possession,  p, 
629. 

Approved  in  Farmers,  etc..  Bank  v.  Lopan,  74  N.  Y.  584,  holding 
principal  could  not  deal  as  general  owner. 

Salw.—  Invoice  is  not  a  bill  of  sale  or  evidence  thereof  and,  stand- 
ing alone,  is  no  evidence  of  title,  p.  630. 

Cited  with  approval  in  Sturm  v.  Boker,  150  U.  S.  328,  37  L.  1100, 
14  S.  Ct  104,  holding  contract  herein  bailment;  Seeligson  v.  Phil- 
brick,  30  Fed.  601,  invoice  sent,  loss  for  destruction  on  vendor;  Ken- 
tucky, etc.,  Co.  V.  Globe,  etc.,  Co.,  —  Ky.  — ,  47  S.  W.  605,  42  L.  R. 
A.  357,  bill  of  lading  made  to  consignor;  Hopkins  v.  Cowen,  —  Md. 
— ,  44  Atl.  1004,  similar  to  principal  case. 

Sales.— Bill  of  lading  made  out  to  shippers,  and  indorsed  by  them 
to  person  discounting  their  draft  on  the  vendee,  does  not  pass  title 
until  payment  by  drawee,  though  goods  delivered  on  drawee's  ship, 
pp.  031,  635. 

Cited  and  principle  applied  In  Treadwell  v.  Anglo,  etc.,  Packing 
Co.,  13  Fed.  24,  Seeligson  v.  rhilbrick,  30  Fed.  601,  and  Jones  v. 
Brewer,  79  Ala.  549.  drafts  not  paid,  loss  by  railroad  on  shipper; 
Forty  Sacks  of  Wool,  14  Fed.  645,  bill  of  lading  to  secure  draft  no 
title  passes  till  payment;  Andrews  v.  Schrelber,  93  Fed.  372,  title 
passed  on  payment,  notwithstanding  no  inspection;  Ramlsh  v. 
Kirschbraun,  107  Cal.  661,  40  Pac.  1045,  no  title  pass  till  delivery 
of  bill;  Erwin  v.  Harris,  87  Ga.  336,  13  S.  E.  514,  no  title  passes  by 
delivery  on  cars;  Security  Bank  v.  Luttgen,  29  Minn.  305,  13  N.  W. 
152,  title  not  passing  by  acceptance  of  draft;  Wlllman,  etc.,  Co.  v. 
Fussy,  15  ^lont.  514,  48  Am.  St.  Rep.  700,  39  Pac.  738,  collecting 
cas€.««.  title  remained  in  vendor;  Missouri,  etc.,  Ry.  v.  Lau,  57  Neb. 
660,  78  N.  W.  291,  collecting  cases,  rebuttable  and  is  for  Jury;  Penn- 
sylvania, etc.,  R.  V.  Stem.  119  Pa.  St.  29,  4  Am.  St.  Rep.  627,  12 
Atl.  758,  railroad  liable  for  delivery  before  i)ayment;  Bank  v.  Cum- 
mings,  89  Tenn.  615,  24  Am.  St.  Rep.  621,  18  S.  W.  117,  accompany- 
ing time  draft  must  be  held  till  payment.  Cited,  arguendo,  in  Dick- 
son V.  Merchants,  etc.,  Co.,  44  Mo.  App.  504. 

Distinguished  in  Robinson  v.  Pogue,  8G  Ala.  261,  5  So.  686,  col- 
lecting cases,  goods  consigned  to  vendee,  title  passes,  though  bill  of 
lading  sent  to  agent 

Bales.—  Title  passes  by  transfer  of  bills  of  lading;  hence  bank  dis- 
connting  drafts  and  receiving  bills  as  security  becomes  special 
owner,  pp.  631,  632. 

Cited  with  approval  in  Means  v.  Bank,  146  U.  S.  027,  36  L.  1110, 
13  S.  Ct  189,  holder  may  recover  proceeds  of  sale;  Merchants,  etc.. 
Bank  V.  McGraw,  76  Fed.  984,  48  U.  S.  App.  63,  collecting  cases, 
rule  holds  in  Waahington;  Dodge  v.  Meyer,  61  Cal.  418,  wrongftrtly 
taking  bill  is  conversion  of  goods;  New  Haven  Wire  Co.  Cases,  57 
Conn.  379,  18  Atl.  269,  5  L.  R.  A.  305,  holder  is  owner,  though 
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obliged  to  turn  over  on  payment;  Raleigh,  etc.,  R.  R.  t.  Lowe,  101 
Ga.  330,  28  S.  E.  868,  caiTier  delivering  on  biU  duly  indorsed,  but 
stolen,  is  excused;  Ayres,  etc.,  Co.  v.  Dorsey,  etc.,  Co.,  101  Iowa, 
142,  63  Am.  St.  Rep.  377,  70  N.  W.  111.  holding  titie  goes  to  banlc; 
First  Nat  Bank  v.  Mt  Pleasant,  etc.,  Co.,  103  Iowa,  522,  72  N.  W. 
690,  and  Neill  v.  Rogers,  etc.,  Co.,  41  W.  Va.  43,  49,  50,  23  S.  E. 
704,  706,  superior  to  subsequent  attaching  creditor  of  shipper;  Ken- 
tucky, etc.,  Co.  V.  Globe,  etc.,  Co.,  —  Ky.  — ,  47  S.  W.  605  42  L.  E. 
A.  357,  before  payment,  subject  to  attachment  of  shippers*  creditors; 
Forbes  v.  Boston,  etc.,  R.  R.,  133  Mass.  156,  may  bring  trover; 
Ratzer  v.  Burlington,  etc.,  Ry.,  64  Minn.  248,  58  Am.  St.  Rep.  532,  6fi 
N.  W.  990,  Pennsylvania,  etc.,  U.  v.  Stern,  119  Pa.  St.  29,  4  Am.  St. 
Rep.  627,  12  Atl.  7o8,  and  Nat.  Bank  v.  Atlantic,  etc.,  R.  R.,  25  S.  C. 
223,  collecting  cases,  railroad  liable  for  delivering  to  anyone  but 
holder  of  bill  of  lading;  Dickson  v.  Merchants,  etc.,  Co.,  44  Mo. 
App.  502,  prior  to  lien  claim  again.st  transferrer;  Dymock  v.  Missouri, 
etc.,  Ry.,  54  Mo.  App.  406,  pledgee  superior  to  right  to  stop  in 
transit  if  not  for  antecedent  debt;  Marine  Bank  v.  Fiske,  71  X.  Y. 
357,  acts  of  dominion  by  pledgor  are  tortious;  Heiskell  v.  Farmers, 
etc..  Bank,  89  Pa.  St  160,  161,  33  Am.  Rep.  747,  74^  allowing 
replevin  against  warehouseman  making  advances;  Campbell  v.  AI- 
ford,  57  Tex.  162,  title  passed  without  indorsement;  Prendergast 
V.  Williamson,  6  Tex.  Civ.  App.  731,  26  S.  W.  42.3,  bill  of  lading  must 
be  delivered  to  pass  title.  Cited,  arguendo,  in  Hallgarten  v.  Old- 
ham, 135  Mass.  8,  46  Am.  Rep.  434.  See  notes  in  49  Am.  Dec.  731, 
and  9  Am.  St  Rep.  512. 

Sales.—  No  intent  to  vest  immediate  ownership  In  drawees  can  be 
implied  in  face  of  express  arrangements  and  positive  orders  to  con- 
trary, pp.  632,  634,  635. 

Approved  in  Security  Bank  v.  Luttgen,  29  Minn.  365,  13  N.  W. 
152,  bill  of  lading  in  shipper,  title  does  not  pass  by  acceptance  of 
drafts.  , 

Principal  and  agent—  Special  agent  of  owner  can  make  no  de- 
livery so  as  to  divest  principal's  ownership  against  his  orders,  p. 
633. 

Cited  with  approval  in  New  Haven  Wire  Co.  Cases,  57  Conn.  379, 
18  Atl.  269,  5  L.  R.  A.  305,  applied  to  agent  of  bank  holding  bills  of 
lading;  Oxford  Lake  Line  v.  First  Nat  Bank,  —  Fla.  — ,  24  So.  482, 
collecting  cases,  directions  uncertain,  cannot  assert  one  construction 
to  damage  of  agent  or  innocent  taker;  Prentice  Co.  v.  Page,  164 
Mass.  281,  41  N.  E.  280,  agent  getting  goods  for  delivery  under 
forged  sale  contract  is  not  an  agent  to  sell;  Bank  v.  Cummings.  SO 
Tcnn.  617,  24  Am.  St  Rep.  622,  18  S.  W.  117,  bill  of  lading  not  de- 
liverable on  acceptance  of  time  draft. 

bailment  is  inconsistent  with  ownership  of  bailee;  no  one  can 
hold  as  bailee  for  himself,  p.  633. 
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Bailxnent.—  By  accepting  goods  In  bailment,  bailee  acknowledges 
a  right  or  title  In  bailor,  p.  ($33. 

Bailment. — Consignees  receiving  goodSj  but  with  Information  that 
holders  of  draft  and  bill  of  lading  intended  to  hold  title  till  payment, 
take  as  bailees  not  vendees,  p.  633. 

Cited  with  approval  in  Dows  v.  Wisconsin,  etc.,  Ins.  Co.,  91  XT.  Sw 
637,  23  L.  220,  similar  case;  The  John  K.  Shaw,  32  Fed.  494,  shipper 
agreeing  to  hold  for  vendor  cannot  give  title. 


I.— Inference  that  bill  of  lading  made  to  order  of  con- 
slfi^or  does  not  pass  title  may  be  rebutted,  and  passing  of  title  then^ 
goes  to  Jury,  p.  634. 

Cited  with  approval  In  Merchants*  Exch.  Bank  v.  M*Graw,  76  Fed. 
937,  48  U.  S.  App.  69,  presumption  overcome  by  contrary  Intent; 
Security  Bank  v.  Luttgen,  29  Minn.  366,  13  N.  W.  152,  WilHam,  etc., 
Co.  V.  Fussy,  15  Mont.  514,  48  Am.  St  Rep.  700,  39  Pac.  738,  not 
overcome;  Missouri,  etc..  Ry.  v.  Lau,  57  Neb.  560,  78  N.  W.  291, 
collecting  cases,  not  being  left  to  Jury,  reversed;  Hopkins  v.  Cowen, 
—  Md.  — ,  44  Atl.  1063,  title  to  goods  held  not  to  pass  until  payment 
of  draft  accompanying  bill  of  lading. 

Sale.—  There  being  no  evidence  of  Intent  to  pass  title  It  need  not 
be  submitted  to  jury,  p.  634. 

Approved  in  Kentucky,  etc.,  Co.  r.  Globe,  etc.,  Co.,  —  Ky.  •— ,  47 
S.  W.  605,  42  L.  R.  A.  357,  where  bill  of  lading  made  to  shipper. 

Trover.—  Owner  of  converted  goods  may  sue  In  trover,  p.  637. 

Approved  in  Forbes  v.  Boston,  etc.,  R.,  133  Mass.  156,  applied  to 
holder  of  bill  of  lading. 

Proi^erty.— Innocent  parties  can  acquire  no  title  or  lien  from 
tortious  possessor,  p.  637. 

Cited  In  The  John  K.  Shaw,  32  Fed.  494,  applied  to  sale  by  shipper 
agreeing  to  hold  for  vendor;  Marine  Bank  v.  Fiske,  71  N.  Y.  357, 
allowing  recovery  by  holder  of  bill  of  lading;  arguendo,  in  Forty 
Sacks  of  Wool,  14  Fed.  645. 

Property.— Owner  of  personal  property  cannot  be  divested  with- 
out consent,  except  by  process  of  law,  p.  637. 

Trover  and  conrersion.— Damages  in  conversion  are  the  value 
with  interest  from  date  thereof,  p.  637. 

Cited  in  Walley  v.  Deseret  Nat.  Bank,  14  Utah,  314,  47  Pac.  149, 
face  value  of  notes  less  their  depreciation  by  inability  of  maker. 
See  note,  24  Am.  Dec.  71. 

Miscellaneous.— Forbes  v.  Boston,  etc.,  R.  R.,  133  Mass.  160,  no 
appllcatloiL. 
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01  U.  S.  637,  23  Ij.  220,  DOWS  v.  WISCONSIN,  ETC.,  INS.  CO. 

Adjudged  In  conformity  with  Dows  v.  Nat.  Exchange  Bank,  01 
U.  S.  018,  23  L.  9U,  supra,  p.  637. 
Not  cited, 

01  U.  S.  638-C42.  23  L.  252,  KXOTTS  r.  STEARNS. 

Judgments.—  Widow  consenting,  cannot  question  yalldlty  of  sale 
In  proper  court,  by  Infant's  guardian,  p.  630. 

Infants.—  Posthumous  child  has  no  right  In  property  before  birtli 
which  can  affect  power  of  the  court  to  convert  it  into  a  personal 
•fund,  p.  640. 

Distinguished  In  Pearson  v.  Carlton,  18  S.  C.  57,  59,  posthumous 
child  not  bound  by  partition. 

Infant*.— Posthumous  child  takes  his  estate  in  Its  condition  at 
his  birth,  p.  640. 

Distinguished  In  Pearson  v.  Carlton,  18  S.  C.  57,  59,  not  bound 
by  partition. 

Infants.—  Guardian  should  be  appointed  to  take  possession  of  the 
portion  of  a  posthumous  child,  p.  640. 

Sstatas.—  In  Virginia,  parties  In  possession  of  an  estate  of  In- 
heritance, represent  all  after-born  persons  interested,  and  decree 
binding  former  binds  latter,  p.  641. 

Cited  with  approval  in  De  Leon  v.  Barrett,  22  S.  C.  422,  contingent 
remaindermen  in  esse  before  court,  decree  binding  on  those  unborn; 
dissenting  opinion  in  Long  v.  Long,  62  Md.  85,  majority  holding 
after-bom  not  bound. 

Distinguished  in  McArthur  v.  Scott,  113  U.  S.  400,  28  L.  1034,  5 
S.  Ct.  672,  holding  void  as  against  posthumous  heir,  decree  annulling 
will  and  decreeing  partition,  without  Joining  executor  or  trustee; 
Pearson  v.  Carlton,  18  S.  0.  57,  59,  posthumous  child  not  bound  by 
partition. 

Judicial  sales.— Purchaser's  title  is  not  affected  by  unwise  or 
illegal  disposition  of  purchase  money,  p.  641. 

Executors  and  administrators.— Sale  of  property  to  raise  fund 
to  support  widow  and  heirs  is  lawful,  though  proceeds  Invested  In 
Confederate  bonds,  p.  642. 

Estoppel. —  Heirs  electing  to  invest  proceeds  of  sale  of  estate  prop- 
erty in  Confederate  bonds,  cannot  set  aside  sale  on  ground  of  Illegal- 
ity of  such  bonds,  p.  642. 

91  U.  S.  643-646,  23  L.  367,  MISSISSIPPI,  ETC.,  R.  R.  y.  CROM- 
WELL. 

Equity  will  not  compel  transfer  of  worthless  stock  on  books,  at- 
tempted to  be  kept  afloat  for  speculative  purposes,  p.  645. 
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Cited  in  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  225,  21  Atl.  195,  col- 
lecting cases,  vendee  taking  unfair  advantage,  title  not  confirmed; 
arguendo,  in  Moses  v.  Scott,  84  Ala.  G12,  4  So.  744. 

Equity  will  not  compel  transfer  of  stock  on  corporate  books,  levied 
upon  and  sold  for  disproportionate  sum,  p.  645. 

Approved  in  Randolph  v.  Quidnick,  135  U.  S.  459,  34  L.  203,  10 
S.  Gt.  655,  refusing  to  enforce  purchase,  price  grossly  inadequate. 

Equity  looks  at  the  evident  character  of  transaction  and  will  not 
carry  out  unconscionable  bargains,  but  leaves  the  party  to  law, 
p.  645. 

Cited  and  principle  applied  in  Randolph  v.  Quidnick,  135  U.  S.  459. 
34  L.  203, 10  S.  Ct.  655,  refusing  to  enforce  where  either  worthless  by 
prior  transfers  or  of  tremendous  value;  Tilley  v.  American,  etc..  Loan 
Assn.,  52  Fed.  624,  defendant  asking  dissolution  of  partnership  dis- 
allowed undue  advantage;  Waite  v.  O'Neil,  72  Fed.  359,  refusing  to 
compel  repair  by  lessee  of  unusual  injury  at  expense  far  exceeding 
value;  Nevada,  etc.,  Syndicate  v.  National,  etc.,  Co.,  96  Fed.  153,  155, 
collecting  cases,  contract  with  large  bonus  and  no  benefit,  not  en- 
forced; Rust  V.  Conrad,  47  Mich.  454,  41  Am.  Rep.  721,  11  N.  W. 
2G7,  and  Holley  v.  Anness,  41  S.  C.  354,  19  S.  E.  648,  both  refusing 
specific  performance;  McElroy  v.  Maxwell,  101  Mo.  307,  14  S.  W. 
3,  refusing  performance,  agent  acting  for  both  without  notice;  De 
Grauw  v.  Mechan,  48  N.  J,  Eq.  225,  21  Atl.  195,  collecting  cases, 
▼endee  taking  unfair  advantage,  title  not  confirmed. 

Cited,  arguendo,  in  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S.  323,  37 
L.   754,  13  S.  Ct  889. 

Distinguished  in  Palmer  v.  Bank,  72  Minn.  281,  75  N.  W.  384.  al- 
lo^wing  purchaser  of  claims  of  creditor  for  reasonable  sum  to  share 
for  face  value  against  insolvent;  Mlnzesheimer  v.  Doolittle,  56  N. 
J.  Eq.  210,  39  Atl.  388,  on  creditor's  bill,  original  debt  not  to  be 
questioned. 

91  U.  S.  646-656.  23  L.  341,  PHILLIPS.  ETC.,  CONSTRUCTION 
CO.  V.  SEYMOUR. 

Appeal  and  error. —  Special  finding  of  jury  will  not  be  disturbed 
In  absence  of  errors  in  instructions  or  admission  of  evidence,  p.  649. 

Contracts. —  Allegation  that  work  was  prosecuted  until  default 
in  payment  by  defendant,  is  sufficient  without  offer  to  perform 
fnlly.  p.  649. 

Distinguished  in  Tucker  v.  Billing,  3  Utah,  92,  5  Pac.  556,  non- 
payment for  one  delivery  of  apportlonable  contract,  does  not  ex- 
cuse others. 

Contract. —  Plaintiff,  who  has  done  nothing,  must  offer  to  perform 
or  show  readiness,  to  put  defendant  in  default,  p.  649. 
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Approved  in  Memphis,  etc..  By.  t.  Thompson,  24  Kan.  183,  coV 
lecting  cases,  nothing  excuses  non-performance  of  conditions  in 
such  cases. 

Contracts. —  Plaintiff  partly  performing  and  defendant  default- 
ing, former  need  not  go  on  at  hazard  of  further  loss,  p.  649. 

Distinguished  in  Tucker  v.  Billing,  3  Utah,  02,  5  Pac.  566,  con- 
tract apportionable,  failure  to  pay  for  first  delivery  does  not  ex- 
cuse others. 

Contracts. —  Where  things  to  be  done  in  consideration  of  each 
other,  covenants  are  mutual,  and  are  dependent,  if  they  are  to  be 
performed  at  same  time,  p.  650. 

Cited  with  approval  in  Loud  v.  Pomona,  etc.,  Water  Ck).,  153  U. 
S.  578,  38  L.  828,  14  S.  Ct  032,  reviewing  cases,  payment  of  all  in- 
stallments, precedent  to  conveyance;  LAckett  v.  Bumbaugh,  45 
Fed.  28,  compromise  of  partners  to  pay  money  and  receive  deeds, 
covenants  are  mutual  and  dependent;  Howard  v.  Thompson  Lum- 
ber Co.,  —  Ky.  — ,  50  S.  W.  1003,  acceptance  of  delivery  after  time, 
waives  forfeit 

Contracts. —  Covenant  to  be  performed  first  as  condition  to  other, 
must  be  done  or  tendered  before  suit,  p.  650. 

Cited  with  approval  in  Loud  v.  Pomona,  etc.,  Water  Co.,  153  XT. 
S.  578,  38  L.  828,  14  S.  Ct  032,  reviewing  cases,  payment  of  all  hi- 
stallments,  precedent  to  conveyance  herein;  Memphis,  etc.,  Ry.  v. 
Thompson,  24  Kan.  183,  railroad  failing  completion  at  time  stipu- 
lated, cannot  compel  city  to  take  stock;  Howard  v.  Thompson  Lum- 
ber Co.,  —  Ky.  — ,  50  S.  W.  1003,  delivery  accepted  after  time, 
waives  forfeit 

Contracts. —  Certain  day,  being  fixed  for  performance,  it  must 
be  done  or  tender  made  on  that  day,  or  no  recovery  can  be  had, 
p.  650. 

Cited  with  approval  in  Loud  v.  Pomona,  etc..  Water  Co.,  153  IT. 
S.  578,  38  L.  828,  14  S.  Ct  032,  reviewing  cases,  payment  of  all  in- 
stallments, precedent  to  conveyance;  Bennett  v.  Shaughnessy,  6 
Utah,  277,  22  Pac.  158,  collecting  cases,  payment  defaulted  after 
first  delivery,  contract  may  be  rescinded. 

Distinguished  In  Howard  v.  Thompson  Lumber  Co.,  —  Ky.  — ^ 
50  S.  W.  1003,  delivery  accepted  after  time,  waives  forfeit 

Contracts. —  Where  non-performance  on  certain  day  is  waived, 
and  completion  allowed,  suit  may  be  brought  for  contract  price, 
and  suit  brought  or  damages  recouped  by  other  for  the  breach, 
p.  651. 

Cited  with  approval  in  McGowan  v.  American  Tan-Bark  Co.,  121 
U.  S.  601,  30  L.  1036,  7  S.  Ct  1330,  plaintiff,  not  supplying  material 
in  time,  defendant  not  objecting,  must  perform  within  fixed  time 
from  time  of  supplying;  Lee  v.  New  Haven,  etc.,  B.  B.,  16  Fed. 
Cas.  220,  work  not  completed  in  time,  but  later  accepted,  assumpsit 
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lies;  Ewing  t.  Janson,  57  Ark.  242,  21  S.  W.  431,  services  not  ac- 
cepted as  full  compliance  with  contract,  recoupment  allowed;  Jack- 
sonville, etc.,  R.  R.  V.  Woodworth,  26  Fla.  380,  8  So.  181,  by  allow- 
ing performance,  only  time  of  completion  is  waived;  Howard  r. 
Thompson  Lumber  Co.,  —  Ky.  — ,  50  S.  W.  1093,  delivery  accepted 
after  time,  waives  forfeit;  Orem  v.  Keelty,  85  Md.  346,  36  Atl.  1031, 
allowing  recovery  for  labor  and  material  measured  by  contract 
price;  Norfolk,  etc.,  R.  R.  v.  Shippers,  etc.,  Co.,  83  Va.  278,  2  S.  B. 
142,  taking  cotton  after  time  for  shipment,  no  waiver  of  demurrage. 
Cited,  arguendo,  in  The  Dictator,  30  Fed.  039,  and  Osborne  v.  Henry, 
70  Mo.  App.  28. 

Distinguished  in  Memphis,  etc.,  Ry.  v.  Thompson,  24  Kan.  183, 
when  plaintiff  parted  with  nothing  and  other  receives  nothing  non- 
compliance with  condition  is  not  excused. 

Appeal  and  error. —  Erroneous  instruction  that  damages  are  not 
recoverable,  where  there  is  no  proof  of  damage,  is  no  prejudicial 
error,  p.  652. 

Approved  in  Tua  v.  Carrlere,  117  U.  S.  210,  29  L.  858,  6  S.  Ct 
570,  wrong  instruction  not  cause  of  reversal,  where  verdict  correct 
on  law  and  facts;  Fullcerson  v.  Holmes,  117  U.  S.  401,  29  L.  919, 
6  S.  Ct.  786,  failure  to  instruct  being  to  advantage  of  appellant, 
no  reversal. 

Damages. —  Conjecture  and  speculation  of  jury  is  no  basis  foi 
damages,  hence  profits  to  railroad  from  sawmills  expected  to  be 
built  in  country  after  its  completion,  are  not  proper  element  of 
<la mages  for  failure  to  construct  road,  pp.  652,  653. 

See  note,  60  Am.  Rep.  495. 

Appeal  and  error. —  Error  in  admitting  testimony  is  cured  by 
Instructing  jury  to  disregard  it,  p.  653. 

j>amag6S. —  Defendant  having  defaulted  cannot  retain  sums  for 
Tvork  completed  by  plaintiff,  which  the  contract  permitted  him  to 
reserve  to  insure  performance  by  plaintiff,  p.  654.  ^ 

Action. —  Covenant  and  assumpsit  cannot  be  Joined  at  common 
law,  p.  664.  , 

Approved  in  Brunswick,  etc.,  Co.  v.  United,  etc.,  Co.,  88  Me.  555, 
Z^  Atl.  417,  costs  in  assumpsit  for  rent  not  barred  by  recovery  on 
covenant  broken. 

Distinguished  in  Lee  v.  New  Haven,  etc.,  R.  R.,  15  Fed.  Cas.  220, 
allowing  Joinder  by  Connecticut  statute. 

Covenant  cannot  be  sustained  on  a  verbal  promise,  nor  can  evi- 
dence thereof  be  admitted,  p.  655. 

Approved  in  Brunswick,  etc.,  Co.  v.  United,  etc.,  Co.,  ^8  Me.  555, 
S4  Atl.  417,  costs  in  assumpsit  for  rent  not  barred  by  recovery  on 
covenant  broken. 
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Pleading. —  ISvidence  of  parol  contract,  wrongly  admitted  in  8^ 
tion  of  covenant,  is  not  cured  by  yerdict,  p.  655. 

Pleading. —  Section  054,  revised  statutes,  as  to  cure  by  verdict, 
is  no  broader  than  English  statute  of  jeofails,  p.  656. 

Pleading. —  Verdict  not  responsive  to  issue  raised  by  pleadings 
or  which  could  have  been  made  by  any  pleading  under  the  particu- 
lar form  of  action,  cannot  stand,  though  promoting  Justice,  p.  66& 

Appeal  and  error. —  Items  of  damage,  having  been  wrongly  al- 
lowed defendant.  Judgment  affirmed  on  condition  of  remitter 
thereof  below,  and  certified  copy  here  filed,  p.  656. 

Cited  and  practice  followed  in  Washington,  etc.,  R.  R.  v.  Har- 
mon, 147  U.  S.  590,  37  L.  292,  13  S.  Ct  563.  regarding  interest; 
Hansen  v.  Boyd,  161  U.  S.  411,  40  L.  751,  16  S.  Ct.  576,  erroneous 
items  of  damage. 

Miscellaneous. —  Bowden  v.  Bumham,  59  Fed.  755,  19  U.  S.  App. 
448,  no  application;  Wortman  v.  Kleinschmidt,  12  Mont  334,  30 
Pac.  286,  dissenting  opinion,  as  criticising  numerous  specifications 
of  errors. 

91  U.  S.  656-667,  23  L.  336,  NEW  LAMP,  ETC.,  CO.  v.  ANSONIA 
BRASS,  ETC.,  CO. 

Bankruptcy. —  Corporations  and  joint-stock  companies  are  sub- 
ject to  provisions  of  bankrupt  act,  p.  657. 

Followed  in  In  re  Detroit  Car  Works,  14  Bank.  Reg.  243,  7  Fed. 
Cas.  553. 

Corporations. —  Where  nothing  alleged  to  contrary,  corporations 
must  be  assumed  duly  organized,  p.  658. 

Bankruptcy. —  Court  having  Jurisdiction  of  subject-matter,  par- 
ties who  appear  and  claim  right  under  the  act,  are  estopped  to  deny 
Jurisdiction,  pp.  659,  661. 

See  note,  15  Am.  St.  Rep.  218. 

Judgments. —  Void  proceedings  bind  no  one  not  estopped,  p.  659. 

Judgment. —  Where  there  is  no  evidence  of  Jurisdiction,  action 
is  void;  if  any,  however  slight,  the  action  is  voidable,  p.  660. 

Cited  in  Wald  v.  Wehl,  18  Blatchf .  501,  6  Fed.  160,  holding  ad- 
judication of  bankruptcy  not  reviewable  collaterally.  See  note,  15 
Am.  St  Rep.  218. 

Bankruptcy. —  District  Court  has  Jurisdiction  in  all  acts,  matters 
and  things  until  close  of  proceedings,  p.  660. 

Approved  in  Byrd  v.  Harrold,  4  Fed.  Cas.  951,  collecting  caaea, 
all  property  described  comes  into  possession  of  court  at  filing  of 
petition. 

Judgments  of  District  Court  unreversed  are  entitled  to  same 
force  in  every  court  as  Judgments  of  domestic  tribunals,  pp.  660.  661. 
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Approved  In  Sawyer  v.  Rector,  6  Dak.  Ter.  127.  37  N.  W.  747, 
discharge  in  bankruptcy  not  collaterally  impeachable. 

Judgments  of  District  Court  may  be  collaterally  shown  to  be 
procured  for  purpose  of  avoiding  the  due  operation  of  the  bankrupt 
act,  p.  661. 

Bankruptcy. —  Congress  having  passed  a  bankrupt  act,  the  Ju- 
risdiction conferred  becomes  exclusive,  p.  661. 

Bankruptcy. —  Decree  adjudging  corporation  bankrupt  is  in  rem 
as  respects  its  status,  p.  601. 

Cited  with  approval  in  Graham  v.  Boston,  etc.,  R.  R.,  118  U.  S. 
179.  30  L.  205,  6  S.  Ct  1018,  affirming  S.  C,  14  Fed.  762,  shareholders 
cannot  collaterally  Impeach  adjudication  of  bankruptcy  of  corpora- 
tion; Sawyer  v.  Rector,  5  Dak.  Ter.  123,  37  N.  W.  746,  discharge 
cannot  be  collaterally  attacked. 

Judgment. —  Court  having  Jurisdiction  of  subject-matter.  Judg- 
ment in  rem  is  only  void  when  decree  is  void  in  form  or  no  notice 
of  petition  given,  p.  662. 

Approved  in  Graham  v.  Boston,  etc.,  R.  R.,  118  TJ.  S.  179,  30  L. 
205,  6  S.  Ct  1018,  affirming  S.  0.,  14  Fed.  762,  stockholders  cannot 
collaterally  impeach  adjudication  of  bankruptcy  of  corporation. 

Statutes. —  All  parts  of  a  general  system  of  statutory  regulatloD 
must  be  read  together,  p.  662. 

Statutes  are  interpreted  according  to  intent  to  be  coUected  from 
words,  or,  if  ambiguous,  but  not  otherwise,  from  other  acts  In  pari 
materia,  or  from  the  cause  or  necessity  therefor,  pp.  662,  663. 

Followed  in  Murry  v.  Fay,  2  Wash.  356,  26  Pac.  534,  construing 
statute  in  light  of  circumstances. 

Statutes.—  Repugnancy  should  be  avoided  aud  resort  had  to  con- 
struction to  reconcile,  if  possible,  without  doing  violence  to  lan- 
guage, p.  663. 

Followed  in  In  re  Oregon  etc..  Pub.  Co.,  3  Sawy.  631,  F.  C. 
10,561. 

Bankruptcy.— Creditors,  as  to  such  debts  as  are  not  discharged 
by  discharge  of  bankrupt,  do  not  waive  right  to  claim  balance  by 
proving  their  debts  against  the  estate,  pp.  664,  666. 

Approved  in  Bourne  v.  Maybln,  3  Woods,  735,  F.  C.  1,700,  suit 
brought  against  bankrupt  on  fiduciary  debt  claim  against  estate,  not 
waived. 

Bankruptcy.- Petition  for  involuntary  insolvency  may  be  made 
by  any  creditor  without  specifying  the  number  or  his  debts,  p.  664. 

Questioned  in  In  re  Oregon,  etc.,  Pub.  Co.,  3  Sawy.  631,  633,  F.  C. 
10.561,  as  being  mere  obiter;  In  re  Detroit  Car  Works,  14  Bank. 
Reg.  243,  7  Fed.  Cas.  553,  changed  by  amendment,  18  Stat  178. 
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Bankruptcy. —  Creditors  of  corporation  adjudged  bankrupt,  may 
sue  for  amount  unpaid,  not  reeelTed  In  dividends,  from  the  bank- 
rupt estate,  p.  666. 

Cited  and  principle  applied  in  Fourth  Nat.  Bank  r.  Prancklyn, 
120  U.  S.  757,  30  L.  829,  7  S.  Ct  763,  and  Morley  v.  Thayer,  3  Fed. 
743,  disallowing  recovery  on  stockholder's  statutory  liabilitj  with- 
out judgment  against  corporation  though  discharged  as  bankrupt; 
Munson  v.  Boston,  etc.,  R.  R.,  120  Mass.  85,  21  Am.  Rep.  501,  at- 
tachment of  corxwration  in  State  court,  not  dismissed  on  bank- 
ruptcy; Barre  Nat.  Bank  v.  Hingham  Mfg.  Co.,  127  Mass.  567.  en- 
forcing statutory  liability  of  directors  of  bankrupt  corporation; 
arguendo,  in  Davis  v.  Bunker,  168  Mass.  86,  46  N.  B.  406,  Mohr  v. 
Minnesota,  etc.,  Co.,  40  Minn.  349,  41  N.  W.  1076. 
.  Questioned  in  In  re  Marshall  Co.,  95  Fed.  421,  whether  appljing 
under  act  of  1898. 

Miscellaneous.^  Graham  v.  Boston,  etc.,  R.,  14  Fed.  761. 

91  U.  S.  667-690,  23  L.  290,  458,  FLORIDA  v.  ANDERSON. 

Parties.—  State  holding  railroad  bonds,  and  its  agents  being  tms- 
tee  of  certain  lands  pledged  to  payment  of  bonds,  may  come  into 
court  whenever  the  fund  is  being  litigated,  p.  676. 

Cited  with  approval  in  Popp  v.  Cincinnati,  etc.,  Ry.,  96  Fed.  467, 
collecting  cases,  foreign  administrator  suing  for  death  under  Ohio 
statute  is  real  party  to  fix  Federal  jurisdiction;  Hawkins  v.  Mitchell, 
34  Fla.  420,  16  So.  316,  involving  same  fund,  holding  trustee  gnar- 
autces  only  as  prescribed  by  statute. 

Courts.— State  may  seek  equitable  relief  against  citizens  of  an- 
other State  in  Federal  Supreme  Court,  p.  676. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  TJ.  S.  296,  32 
L.  245,  8  S.  Ct  1377,  reviewing  cases,  court  has  no  jurisdiction  in 
suit  by  State  on  judgment  of  its  own  court  for  recovery  of  penalties. 

Courts.— Jurisdiction  depends  on  citizenship,  it  is  not  ousted  by 
making  a  public  officer  a  formal  party,  p.  676. 

Distinguished  in  California  v.  Southern  Pacific  Co.,  157  U.  S. 
2o9,  39  L.  604.  15  R.  Ct.  003,  dismissing  suit  by  State  where  citizen 
thereof  should  be  joined   as  defendant. 

Vendor  and  purchaser.— In  case  of  sale  of  railroad  by  trustees, 
vendor*s  lien  vests  in  them,  and  is  binding  on  all  taking  the  road 
with  notice  of  non-payment,  p.  677. 

See  note  in  54  Am.  St  Rep.  424. 

Courts.—  Supreme  Court  prefers  to  follow  State  court  In  decision 
upholding  validity  of  State  bonds,  p.  678. 

Approved  In  Railroad  Cos.  v.  Schutte,  103  U.  S.  138,  26  L.  334,  fot 
lowing  State  decisions  on  bonds. 
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Ballroads.— Wbere  certain  Florida  railroad  bonds,  issued  under 
act  of  1855,  were  secured  by  statutory  lien  to  be  enforced  through 
trustees,  held,  that  bondholders  could  not  enforce  lien  directly  by 
foreclosure,  but  must  compel  trustees  to  do  so,  either  by  mandamus 
or  bill  in  equity,  p.  679. 

Cited  and  followed  in  Western,  etc.,  R.  Co.  v.  Drew,  3  Woods, 
700,  F.  C.  17.434,  involving  same  matters;  Florida  v.  Jacksonville, 
etc.,  R.,  16  Fla.  721,  referred  to  as  being  settled. 

Railroads.—  Trustees  of  Florida  railroad  bonds,  issued  under  act 
of  1S>5,  selling  property  for  non-payment  of  interest  and  sinking 
fund,  have  the  option,  after  paying  interest,  to  retire  bonds  or  pay 
the  residue  into  sinking  fund;  having  purchased  some  bonds  they 
are  not  compelled  to  purchase  all,  p.  680. 

Cited  with  approval  in  Florida  v.  Jacksonville,  etc.,  R.,  16  Fla. 
721,  involving  same  matters. 

Railroads.—  Arrangement  between  Florida  bondholders,  under  act 
of  1855,  and  railroad,  for  decree  selling  the*  road  to  pay  interest 
though  principal  not  due,  neither  the  trustee,  nor  the  State,  which 
had  an  equitable  interest,  being  represented,  although  then  at- 
tempting to  assert  a  vendor's  lien,  is  a  fraud  upon  and  Inequitabla 
interference  with  their  rights,  p.  681. 

Cited  with  approval  in  Robinson  v.  Springfield  Co.,  21  Fla.  233, 
enjoining  enforcement  of  foreclosure  to  defraud  creditora 

Distinguished  in  Bound  v.  South  Carolina  Ry.,  78  Fed.  55,  42  XT. 
S.  App.  353,  affirming  S.  C,  71  Fed.  55,  part  of  bondholders  pur- 
chasing road  inviting  rest  to  Join  and  selling  for  par  of  bond,  the 
non-Joiners  get  no  priority  in  first  sale. 

Bailroads.— Bonds  being  guaranteed  by  sinking  fund  of  State, 
and  State  trustee  having  sold  to  secure  payment  and  retaining  a 
vendor's  lien,  State  may  restrain  interference  by  other  debtors,  p. 
C71. 

Cited  in  Ldttlefield  v.  Trustees,  117  U.  S.  420,  423,  29  L.  930,  981, 
6  S.  Ct  793,  795,  Central  Trust  Co.  v.  Florida  Ry.,  etc.,  Co.,  43  Fed. 
753,  756,  Union  Trust  Co.  v.  Southern  Nav.  Co.,  130  U.  S.  566,  32 
L.  1043,  9  S.  Ct  606,  Holland  v.  Florida,  15  Fla.  549,  and  Florida  v. 
Jacksonville,  etc.,  R.,  16  Fla.  721,  all  involving  same  matters;  Robin- 
son V.  Springfield  Ca,  21  Fla.  233,  restraining  proceedings  on  fraud- 
ulent foreclosure. 

91  U.  S.  690-692,  23  L.  383,  WARFIELD  v.  CHAFFEE. 

Appeal  and  error. —  The  petition  for  allowance  of  writ  in  Su- 
preme Court  is  no  part  of  record  of  State  court,  p.  692. 

Cited  and  followed  in  Clark  v.  Pennsylvania,  128  U.  S.  397,  32  L. 
488,  9  S.  Ct  113,  Manning  v.  French,  133  U.  S.  193,  33  L.  586.  10  8. 
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Ct.  200,  Butler  r.  Gag€,  138  U.  S.  56,  34  L.  871,  11  S.  Ct  237.  and 
Leeper  y.  Texas,  139  U.  S.  467,  35  L.  227,  11  8.  Ct.  579,  all  dis- 
missing writ. 

Courts.— Record  showing  no  Federal  question  in  State  court 
Supreme  Court  has  no  Jurisdiction,  p.  692. 

Cited  and  followed  in  Clarlc  r.  Pennsylvania,  128  U.  S.  397,  32 
L.  488.  9  S.  Ct.  113,  and  O'Neil  r.  Vermont,  144  U.  S.  335,  36  L. 
457,  12  S.  Ct.  698.  collecting  cases,  dismissing  writ;  King  v.  McLean 
Asylum,  64  Fed.  359,  21  U.  S.  App.  481,  26  L,.  R.  A.  798,  C.  C.  A. 
refusing  to  consider  matters  not  raised  on  triaL 

91  U.  S.  692-703,  23  L,.  379,  THE  COLORADO. 
Collision. —  Steamers  must  avoid  approaching  sailers,  p.  695. 

Collision. — ^When  steamer  and  sailer  approach,  latter  must  bold 
her  course,  except  to  avoid  immediate  danger,  pp.  685,  697. 

Distinguished  in  The  Golden  Grove.  13  Fed.  688,  collecting  cases, 
sailer  not  liable  for  faulty  maneuvering  in  imminent  danger. 

Collision.— Where  sailer  holds  her  course  and  the  case  is  not 
within  any  qualifications  of  article  19,  the  steamer  Is  presumed  at 
fault,  p.  685. 

Approved  in  The  Nacoochee,  24  Blatchf.  105,  28  Fed.  464,  sailer 
obeying  rules,  steamer  must  show  inevitable  accident 

Collision.— Bark  having  taken  in  light  sails,  having  lookouts,  horn, 
signal  lights,  is  not  at  fault  for  proceeding  at  fou]>mile  speed  in 
fog.  p.  696. 

Distinguished  in  The  Martello,  34  Fed.  75,  four  knots  too  fast  in 
fog  In  New  York;  The  Chattahoochee.  74  Fed.  902,  33  U.  S.  App.  510, 
sailer  at  fault,  five  knots  in  fog,  her  full  speed. 

Collision.— Watch,  consisting  of  mate,  one  wheelman  and  one 
lookout,  on  a  large  steamer,  is  not  sufildent  on  a  foggy  night,  p.  698. 

Cited  with  approval  in  The  Oregon,  158  U.  S.  184,  39  L.  948.  15 
8.  Ct.  808.  holding  similar  number  insufficient;  Flint,  etc.,  Co.  v. 
Marine  Ins.  Co..  71  Fed.  218»  absence  of  proper  lookout  is  want  of 
care  within  policy. 

Collision.— Lake  steamers  are  under  same  obligation  to  provide 
for  security  as  ocean  steamers,  p.  608. 

Cited  with  approval  in  The  Golden  Grove,  13  Fed.  691.  holding 
lookouts  insufficient;  Flint,  etc.,  Co.  v.  Marine  Ins.  Co.,  71  Fed.  218, 
absence  of  lookout  is  want  of  care  within  policy. 

Collision.—  Burden  is  on  steamer  to  show  It  took  reasonable  pre- 
caution to  avoid  danger  from  darkness  and  that  she  was  guilty  of 
no  want  of  care  or  skill  in  avoiding  bark,  p.  699. 
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Cited  with  approval  in  M*Gabe  y.  Old  Dominion,  etc.,  Co.,  31  Fed. 
238,  applied  to  collision  in  fog;  The  Santee,  48  Fed.  127,  collision 
at  night  in  river  with  ample  room. 

Collision.—  Watch  should  he  sufficient  to  navigate  without  calling 
lodKout  to  helm,  pp.  690,  700. 

Distinguished  in  The  Ludvig  Holberg,  157  U.  S.  69,  39  L.  623.  13 
S.  Gt  480,  as  not  applying  to  a  small  steamer  found  properly  manned. 

Collision.—  Loolcout,  not  properly  stationed  and  vigilant,  the  ves- 
sel is  liable  for  not  seeing  another  if  latter  be  not  In  fault,  p.  699. 

Cited  with  approval  in  The  Ancon,  6  Sawy.  122,  F.  C.  348,  collect- 
ing cases,  declc  officer  relieving  lookout,  and  leaving  post,  ship  is 
liable;  The  Gk)lden  Grove,  13  Fed.  601,  holding  steamer  for  want  of 
care  of  lookout;  The  Leland,  19  Fed.  776,  insufficient  lookout;  The 
Nacoochee,  22  Fed.  858,  heavy  fog  more  than  one  lookout  required; 
Tile  Orizaba,  57  Fed.  248,  mate  only  lookout,  engaged  in  other  duties, 
is  insufficient;  Flint,  etc.,  Co.  v.  Marine  Ins.  Co.,  71  Fed.  218,  absence 
of  lookout  is  want  of  care  within  policy. 

Distinguished  in  The  Alberta,  23  Fed.  814,  absence  of  lookout 
not  contributing  to  injury,  no  condemnation  therefor. 

Collision. —  Excessive  speed  is  a  question  of  fact,  depending  on 
circumstances,  p.  701. 

Collision.— Steamers  in  great  darkness  must  slacken  speed  and 
even  stop  and  back  if  necessary,  pp.  701,  702. 

Cited  and  principle  applied  in  The  Nacoochee,  137  U.  S.  339,  34 
L.  (590, 11  S.  Ct  125,  affirming  S.  C,  24  Blatchf .  108,  28  Fed.  466,  hold- 
ing steamer  too  fast  in  fog;  The  Martello,  153  U.  S.  72,  38  L.  641,  xl 
S.  Ct  726,  reversing  S.  C,  34  Fed.  74,  vessel  hearing  horn  in  fog, 
indicating  an  approaching  vessel,  should  stop;  The  XJmbria,  166  U. 
S.  413,  41  L.  1059,  17  S.  Ct  614,  mail  steamer  entering  New  York 
at  full  speed  in  fog  is  liable;  Clare  v.  Providence,  etc.,  Co.,  22 
Blatchf.  198,  20  Fed.  536,  collecting  cases,  thirteen  miles  an  hour  in 
fog  not  moderate  speed;' The  Johns  Hopkins,  13  Fed.  187,  sailers 
must  go  slowly  in  fog;  The  Leland,  19  Fed.  774,  eight  miles  in  foggy 
night  is  too  fast;  The  Lepanto,  21  Fed.  660,  seven  and  one-half 
knots  not  moderate  on  hearing  whistle;  The  Pennland,  23  Fed.  555, 
twelve  l^nots  not  moderate;  The  Alberta,  23  Fed.  812,  five  miles 
too  fast;  City  of  Alexandria,  31  Fed.  430,  notice  of  danger  must  be 
given  by  ships  In  fog;  The  Britannic,  39  Fed.  399,  vessels  at  full 
speed  in  fog,  hearing  whistle,  must  stop;  The  Liaurence,  54  Fed.  544, 
8  U.  S.  App.  312,  fifteen  miles  an  hour  in  fog  is  excessive;  The 
Arthur  Orr,  69  Fed.  352,  one  steamer  at  ten  and  the  other  twelve 
miles  In  fog,  both  at  fault;  The  Patria,  92  Fed.  414,  seven  knots  too 
fast  when  only  100  feet  could  be  seen.  See  extensive  note,  75  Am. 
Dec.  608. 
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Distinguished  in  The  Johns  Hopkins,  13  Fed.  188,  where  steamer 
was  going  as  slowly  as  reasonably  possible  and  sailer  was  at  fault 

Collialon.— Any  speed  dangerous  to  craft  which  ought  to  hare 
been  seen,  is  excessive,  p.  703. 

Cited  with  approval  in  The  Nacooohee,  137  XJ.  S.  339,  34  L.  690, 
11  S.  Gt.  125  (afDrming  S.  C,  24  Blatchf.  108,  28  Fed.  466),  Clare 
V.  Providence,  etc.,  Co.,  22  Blatchf.  199,  20  Fed.  537.  holding  steamer 
going  too  fast  in  fog;  The  Umbria,  166  U.  S.  417,  41  L.  lOCl.  K 
S.  Ct  615,  mail  vessel  entering  New  York  at  full  speed  in  fog  is  .it 
fault;  The  Alberta,  23  Fed.  812,  holding  five  miles  too  fast;  Tlic 
Saratoga,  37  Fed.  120,  fourteen  knots  too  fast  in  narrow  channel 
In  darkness;  The  Bolivia,  49  Jb'ed.  171,  1  U.  S.  App.  26,  Gren- 
adier V.  Korff,  74  Fed.  975,  The  Nymphaea,  84  Fed.  715,  and  Donnell 
V.  Boston  Tow-Boat  Co.,  89  Fed.  760,  50  U.  S.  App.  440,  all  holdln? 
must  be  capable  of  being  stopped  within  distance  another  vessel 
can  be  seen. 

Collision.— Defense  of  inevitable  accident  is  never  maintained, 
unless  neither  party  is  at  fault,  p.  703. 

Cited  in  The  Nacoochee,  22  Fed.  857,  disallowing  plea  when  both 
at  fault. 

91  U.  S.  704-712,  23  L.  421,  WARREN  v.  SHOOK. 

Internal  revenue.—  One  having  place  of  business  where  deposits 
are  received  and  paid  out  on  checks  and  money  loaned  on  security 
is  a  banker  within  revenue  act,  p.  710. 

Cited  with  approval  in  Western,  etc.,  Bank  v.  Murray,  —  Ariz.  — . 
56  Pac.  730,  receiving  and  investing  money  in  depositors'  names  Is 
a  bank. 

Distinguished  in  State  v.  Comptoir  National,  51  La.  Ann.  12Sr>. 
1284,  26  So.  96,  agency  of  foreign  bank  receiving  no  deposits,  but 
merely  making  advances  on  exports  not  a  bank. 

Internal  revenue.— One  whose  business  it  Is,  as  a  business,  to 
sell  stock,  money,  notes,  etc.,  for  himself  or  others  Is  a  broker 
within  revenue  act,  p.  710. 

Brokers.-  Ordinarily  the  term  "  broker  "  is  applied  to  one  acting 
for  others,  p.  710. 

Cited  with  approval  in  State  v.  Duncan,  16  Lea,  78,  one  selling 
stocks  bought  by  himself,  not  a  broker. 

Internal  revenue. —  One  paying  bankers*  tax  is  liable  for  brokers* 
tax  for  sales  made  on  his  own  account,  p.  711. 

Distinguished  in  Richmond  v.  Blake,  132  U.  S.  596,  33  L.  482,  10 
S.  Ct  205,  one  engaged  in  buying  and  selling  stock,  whereby  be 
paid  interest  on  money  advanced,  is  a  "  banker  "  under  section  3407, 
revised  statutes. 
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91  U.  S.  712-716,  23  L,.  434,  RAYMOND  T.  THOMAS. 

XTnited  States.—  Inherent  In  war  power  of  Congress  is  the  power 
to  guard  against  renewal  and  to  remedy  the  evils  thereof,  p.  715. 

Statutes. — The  meaning  of  the  legislature  constitutes  the  law; 
thing  not  within  meaning  may  not  be  within  law,  p.  715. 

War.— Exercise  of  military  power,  where  rights  of  citizens  are 
concerned,  is  never  pushed  beyond  what  exigency  requires,  p.  716. 

See  note  in  87  Am.  Dec.  510.  I 

War.—  Order  of  commandant  In  South  Carolina,  1868,  annulling 
a  decree  of  State  court  within  its  jurisdiction,  is  void,  p.  716. 

Cited  with  approval  in  Shand  v.  Gage,  9  S.  C.  190,  holding  Orders 
Nos.  10  and  164  did  not  suspend  statute  of  limitations;  Daniel  v. 
Hutcheson,  4  Tex.  Civ.  App.  247,  22  S.  W.  281,  Judge  appointed  by 
commandant  had  no  authority  after  compliance  with  act  of  Con* 
gress,  March  2,  1867,  section  5. 

*  Courts.—  On  error  to  State  court,  the  Federal  question  being  cor- 
rectly decided.  Supreme  Court's  Jurisdiction  ends,  p.  716. 

91  U.  S.  716-730,  23  L.  254,  NICHOLS  V.  EATON. 

Wills.-  Where  part  of  devise  is  vested  in  a  beneficiary,  that  may 
be  segregated  and  given  to  creditors,  p.  723. 

Approved  in  Raynolds  v.  Hanna,  55  Fed.  790,  but  reversed  In 
Brooks  V.  Raynolds,  59  Fed.  936,  16  U.  S.  App.  679,  apportioning 
herein  for  creditors. 

Bankruptcy.—  Where  income  is  to  be  taken  from  beneficiary  of  a 
tFust  upon  insolvency,  and  there  is  no  intent  to  revest  any  interest 
in  forfeited  devise  in  him,  the  assignee  takes  nothing,  p.  723. 

Bankruptcy.— Discretion  in  trustees  to  give  beneficiary  an  Inter- 
est forfeited  by  his  bankruptcy,  gives  nothing  for  assignee,  though 
bankrupt  be  one  of  the  trustees,  pp.  724,  730. 

Cited  with  approval  in  Brooks  v.  Raynolds,  59  Fed.  938,  16  U.  S. 
App.  713,  reversing  Raynolds  v.  Hanna,  55  Fed.  790,  trustee  having 
discretion  to  pay  over  income,  creditors  take  nothing;  Meek  v. 
Briggs,  87  Iowa,  621,  43  Am.  St  Rep.  416,  54  N.  W.  459,  trustee 
having  discretion  to  pay  over  cannot  be  garnished;  Stone  v.  West- 
cott,  18  B.  I.  688,  29  Atl.  839,  discretion  in  trustees  to  pay  over  to 
beneficiary,  not  enforceable  by  him  or  creditors. 

Distinguished  in  Raynolds  v.  Hanna,  55  Fed.  793,  but  reversed 
In  Brooks  v.  Raynolds,  59  Fed.  936,  16  U.  S.  App.  679,  there  being 
no  restrictions,  creditors  could  take. 

Trustees  being  in  existence  and  capable  of  acting,  court  will  not 
control  discretion  vested  in  them  by  the  instrument,  p.  724. 
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Approved  In  Stone  v.  Westcott,  18  R.  I.  688,  29  Atl.  839,  discretioii 
to  pay  over  not  enforceable  by  beneficiary  or  creditors. 

Wills. —  Grants  of  life  estates  do  not  necessarily  include  power  of 
alienation,  and  rents  and  profits  of  real  and  personal  property  may 
be  enjoyed  without  liability  in  devisee  for  debts,  p.  724. 

Cited  with  approval  in  Leigh  v.  Harrison,  69  Miss.  984,  11  So. 
006,  18  L.  R.  A.  51,  disallo^ving  creditors  to  reach  income;  Monday 
v.  Vance,  —  Tex.  — ,  51  S.  W.  349,  affirming  S.  C,  92  Tex.  433,  49 
S.  W.  518,  trust  by  woman  for  herself  and  children  may  not  be 
aliened,  it  being  inconsistent  with,  purpose;  Pickens  v.  Dorris,  20 
Mo.  App.  4,  intent  to  restrain  alienation  must  clearly  appear; 
Lamport  v.  Haydel,  96  Mo.  451,  9  Am.  St.  Rep.  366,  9  S.  W.  785,  2 
L.  R.  A.  117,  and  note,  afilrming  S.  G„  20  Mo.  App.  621,  alienation 
being  restrained,  assignee  cannot  sue  trustee  for  accounting.  See 
extensive  note,  57  Am.  Dec.  490,  493,  9  Am.  St  Rep.  407,  and  24 
Am.  St  Rep.  G89. 

Wills.— Testator  may  dispose  of  property  so  as  to  be  free  from 
debts  of  grantee,  p.  725. 

The  following  approve  and  rely  upon  this  holding:  Hyde  v. 
Woods,  9i  U.  S.  526,  24  L.  265,  sale  of  seat  in  Stock  Exchange,  with 
proviso  that  in  insolvency  it  be  sold  for  exchange  creditors,  is 
valid;  Durant  v.  Hospital,  etc.,  Ins.  Co.,  2  Low.  580,  581,  F.  C. 
4,1S8,  life  estate  made  inalienable,  nothing  goes  to  assignee;  Spindle 
T.  Shreve  9  Biss.  201,  4  Fed.  137,  intent  to  exclude  creditors  need 
not  be  expressed  in  terms;  Brooks  v.  Raynolds,  59  Fed.  936,  10  U 
S.  App.  679,  reversing  Raynolds  v.  Hanna,  55  Fed.  790,  trust  for 
maintenance  of  A.  and  children  cannot  be  apportioned  to  creditoi's 
of  A.;  Seymour  v.  McAvoy,  121  Cal.  442,  53  Pac.  947,  41  L.  R.  4- 
647,  collecting  cases,  income  to  be  paid  for  support  not  reached  by 
creditors;  Steib  v.  Whitehead,  111  111.  250,  income  payable  to  A, 
and  not  assignees,  cannot  be  garnished;  Conger  v.  Lowe,  124  Ind. 
871,  24  N.  E.  890,  9  L.  R.  A.  168,  and  note,  life  estate  terminable 
on  alienation,  remainder  to  children  is  valid;  Roberts  v.  Stevens. 
84  Me.  333,  24  Atl.  870,  17  L.  R.  A.  270,  Intent  must  clearly  appear: 
Smith  V.  Towers,  69  Md.  85,  9  Am.  St.  Rep.  400,  14  Atl.  498.  rents 
to  be  paid  to  devisee  and  no  other  excludes  creditors;  Broadway, 
etc..  Bank  v.  Adams,  130  Mass.  435,  trustee  a  necessary  party  in 
suit  to  determine  whether  creditors  may  take;  Broadway,  etc.. 
Bank  v.  Adams,  133  Mass.  172.  43  Am.  Rep.  507,  reviewing  cases, 
creditors  may  be  excluded,  without  provision  for  cesser  on  aliena- 
tion; Billings  V.  Marsh,  153  Mass.  313,  25  Am.  St  Rep.  637,  26  N- 
E.  1001,  10  L.  R.  A.  766,  creditors  being  excluded,  does  not  pass 
to  assignee  in  insolvency;  Leigh  v.  Harrison.  69  Miss.  932,  934.  U 
So.  605,  600,  18  L.  R.  A.  51,  disallowing  creditors  to  reach  income; 
Lamport  v.  Haydel,  96  Mo.  451,  9  Am.  St  Rep.  366.  9  S.  W.  785.  2 
L.  R.  A.  117,  and  note  (affirming  S.  C.  20  Mo.  App.  621).  and  Weller 
V.  Noffsinger,  57  Neb.  461,  77  N.  W.  1077,  botn  holding  wills  re- 
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strainlnjf  Alienation  of  rent  In  trust  Talid;  Jourolmon  v.  Massengill, 

86  Tenn.  106,  107,  112,  5  S.  W.  727,  729.  and  Patten  v.  Herring,  9 
Tex.  Cav.  App.  64G,  29  S.  W.  390,  both  holding  Income  may  be  left 
In  trust,  excluding  creditors;  Wallace  v.  Campbell,  53*  Tex.  234, 
property  so  willed  not  subject  to  execution;  Garland  t.  Garland, 

87  Va.  763,  24  Am.  St.  Rep.  686,  13  S.  E.  479,  13  L.  R.  A.  215,  and 
note,  will  of  income  for  life,  excluding  creditors,  valid;  McClure  v. 
Cook,  39  W.  Va.  586,  20  S.  E.  615,  deed  to  son  in  consideration  of 
support,  alienation  may  be  denied;  Morriss  v.  Morriss,  33  Gratt  73, 
restraint  valid;  dissenting  opinion  In  Smith  v.  Towers,  69  Md.  100, 
102,  103,  15  Atl.  00,  97,  disapproved  and  distinguished;  Lampert  v. 
Haydel,  20  Mo.  App.  624,  625,  not  applied  in  Missouri.  Cited,  ar- 
guendo, in  Manson  v.  Duncanson,  166  U.  S.  546.  41  L.  1110,  17  S. 
Ct  652,  Albright  v.  Oyster,  22  Fed.  629,  and  Currier  v.  aanvrin,  58 
N.  H.  376.  See  note,  32  Am.  Dec.  243;  extensive  note,  57  Am.  Dec. 
490,  493,  97  Am.  Dec.  314,  and  24  Am.  St.  Rep.  687,  689,  696. 

Distinguished  in  Potter  v.  Couch,  141  U.  S.  317,  35  L.  732,  11 
S.  Ct  1011,  Jones  v.  Port  Huron,  etc.,  Co.,  171  111.  507,  49  N.  E.  701, 
and  Van  Osdell  v.  Champion.  89  Wis.  666,  46  Am.  St.  Rep.  865, 
62  N.  W.  540,  27  L.  R.  A.  775,  all  holding  that  devise  of  fee,  with 
limitation  on  alienation  is  invalid;  Thompson  v.  Murphy,  10  Ind. 
App.  467,  37  N.  B.  1095,  devise  of  property,  not  in  trust,  is  subject 
to  debts,  though  expressly  stated  otherwise;  McCleary  v.  Ellis,  54 
Iowa,  317,  37  Am.  Rep.  208,  6  N.  W.  574,  devise  of  life  estate,  re- 
mainder to  children,  no  trustee,  restraint  on  alienation,  void;  Bull 
V.  Kentucky,  etc.,  Bank,  90  Ky.  400,  463,  14  S.  W.  427,  12  L.  R.  A. 
40.  rents,  to  be  paid  to  A.'s  wife  by  trustee,  as  soon  as  court  de- 
cides they  are  liable  for  A.*s  debts,  creditors  may  reach  to  date  of 
decision,  but  not  after;  Warner  v.  Rice,  66  Md.  440,  442,  443,  8 
Atl.  86,  87,  and  Menken  Co.  v.  Brinkley,  94  Tenn.  730,  31  S.  W.  94, 
grant  by  party  in  trust  for  himself  and  family,  free  from  debts,  is 
void;  Baker  v.  Reiser,  75  Md.  338,  339,  23  Atl.  735,  Sparhawk 
V.  Cloon,  125  Mass.  267,  reviewing  cases,  Clapp  v.  Ingraham,  126 
Mass.  204,  Stem  v.  Hampton,  73  Miss.  565,  19  So.  302,  Lamberton 
V.  Pereles,  87  Wis.  460,  58  N.  W.  780,  23  L.  R.  A.  829,  and  Bush  v. 
Arnold,  50  Mo.  App.  16,  all  holding  alienation  being  unrestrained, 
creditors  might  take;  Young  v.  Easley,  94  Va.  194,  195,  196,  26  S. 
E.  401,  402,  income  given  '*  for  support,'*  does  not,  of  itself,  restrain 
alienation.  Questioned  in  Honnett  v.  Williams,  66  Ark.  153,  49  S. 
W.  497.    See  notes,  9  Am.  St.  Rep.  405,  and  29  Am.  St.  Rep.  397. 

Constitutional  law. —  Laws  exempting  property  from  execution 
are  only  invalid  as  to  prior  debts,  not  to  subsequent,  p.  726. 

Cited,  arguendo,  in  Pickens  v.  Dorris,  20  Mo.  App.  4.    See  note, 
24  Am.  St  Rep.  689. 

Secords  impute  notice  to  all  persons  concerned,  of  all  facts  to  be 
learned  by  inspection,  p.  726. 

See  note,  24  Am.  St.  Rep.  689. 
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Secords. —  Where  creditors  of  beneficiary  of  a  devise  in  trust,  free 
from  debts  of  cestui,  are  excluded  from  his  share,  thej  are  not 
misled  or  defrauded,  where  instrument  is  of  record,  p.  726. 

• 

Cited  with  approval  in  Hyde  v.  Woods,  94  U.  S.  526,  24  L.  285, 
sale  of  Stock  Exchange  seat,  with  proviso  that  in  Insolvency  it  be 
sold  for  exchange  creditors,  is  valid;  Hardenburgh  v.  Blair,  30  N. 
J.  £q.  061,  disallowing  creditors  to  reach  accumulations  of  Inoome; 
Jourolmon  v.  Massengill,  «6  Tenn.  122,  5  S.  W.  733,  will,  with  in- 
come in  trust,  excluding  creditors,  is  valid.  See  notes,  97  Am.  Dec 
814,  and  24  Am.  St  Rep.  689. 

Bankruptcy. —  Trustee,  exercising  his  option  to  give  certain  share 
to  himself,  as  beneficiary,  after  banlcruptcy,  takes  free  from  daim 
of  assignee,  p.  730. 

Distinguished  in  Raynolds  v.  Hanna,  65  Fed.  794,  but  reversed  in 
Brooks  V.  Raynolds,  59  Fed.  936,  16  U.  S.  App.  679,  there  behig  no 
limitation,  creditors  take. 

Miscellaneous.—  Cited  in  Spindle  v.  Shreve,  111  U.  S.  546,  28  L. 
513,  4  S.  Ct  524,  as  intimating  that  whether  equitable  interest  la 
subject  to  legal  process,  is  for  local  law;  Bailey  v.  Brown,  19  B.  L 
683,  36  AtL  587,  no  application. 


XCU  UNITED  STATES. 


^  U.  S.  1-10,  23  L.  521,  BLEASB  T.  GARLINGTON. 

Appeal  and  error. —  Equity  cases  are  brought  from  Circuit  to 
Supreme  Court  by  appeal,  and  are  heard  upon  proofs  sent  up  with 
record,  p.  4. 

Cited,  arguendo,  In  United  States  v.  Coe,  155  U.  S.  84,  39  L.  78, 
15  S.  Ct.  18,  without  special  application. 

Distinguished  In  Muhlenberg  County  v.  Dyer,  65  Fed.  635,  31 
U.  S.  App.  109,  holding  application  for  mandamus  can  be  reviewed 
In  Circuit  Court  of  Appeals  only  by  writ  of  error. 

Equity. —  The  examiner,  before  whom  witnesses  are  orally  ex- 
amined, must  note  exceptions;  he  cannot  decide  upon  their  validity, 
p.  7. 

Cited  and  applied  In  Thomson-Houston  Elec.  Co.  v.  Jeffrey  Mfg. 
Co.,  83  Fed.  618,. holding.  In  taking  depositions  In  equity  suit,  coun- 
sel cannot  assume  to  pass  upon  questions  of  competency,  etc.,  of 
testimony,  and  Instruct  witnesses  not  to  answer  questions. 

Equity. —  Since  adoption  of  revised  statutes.  Circuit  Courts  are 
not  required  to  permit  oral  examination  of  witness  in  open  court, 
upon  hearing  of  cases  In  equity,  p.  7. 

Cited  to  this  effect  In  Appleton  v.  Ecaubert,  45  Fed.  282,  and  The 
Phlladelphlan,  60  Fed.  425,  427,  21  U.  S.  App.  90. 

Equity. —  Where  witnesses  are  examined  orally.  In  equity  causes, 
in  Circuit  Courts,  the  testimony  must  be  reduced  to  writing  and 
made  part  of  record;  otherwise,  it  will  be  disregarded  In  Supreme 
Court  on  appeal,  p.  7. 

Cited  and  relied  on  In  Coosaw  Min.  Co.  v.  Farmers'  Mln.  Co.  (3), 
67  Fed.  32,  as  showing  Supreme  Court  prefers  evidence  in  such 
cases  be  taken  by  deposition;  Mears  v.  Lockhart,  M  Fed.  275,  where 
rule  is  reaffirmed. 

Equity. —  Where  testimony  Is  objected  to,  and  ruled  out,  in  equity 
cause,  in  Circuit  Court,  it  must  still  be  sent  up  with  record,  sub- 
ject to  objection,  or  ruling  will  not  be  considered  by  Supreme  Court, 
p.  7. 

Cited  and  applied  in  Adee  v.  J.  L.  Mott  Iron  Works,  46  Fed.  39, 
reaffirming  the  rule;  Lloyd  v.  Pennle,  50  Fed.  11,  holding,  where 
evidence  is  taken  before  an  examiner,  letters,  even  if  privileged* 
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should  btf  produced  before  him  and  made  part  of  record;  Payer- 
weather  V.  Ritch,  89  Fed.  529,  holding  Circuit  Court  has  no  au- 
thority to  deny  a  party  the  right  to  take  testimony,  because  it 
deems  such  testimony  Irrelevant;  Parisian  Comb  Co.  v.  Eschwege, 
92  t'ed.  721,  holding  Circuit  Court  cannot  excuse  witness  from  an- 
swering a  question  in  equity  cause,  because  it  deemed  same  im- 
material. Approved,  arguendo.  In  Edison  Elect-L.  Co.  v.  United 
States  Elec.-L.  Co.,  45  Fed.  59. 

Courts. —  Act  of  1872,  requiring  pleading  and  procedure  in  civil 
causes  in  Circuit  and  District  Courts  to  conform,  as  near  as  may  be» 
to  practice  in  State  courts,  has  no  application  to  equity  or  admiralty 
causes,  p.  8. 

Cited  with  approval  in  Taylor  v.  Holmes,  14  Fed.  514,  and  Hill 
V.  Hite,  85  Fed.  2C9,  56  U.  S.  App.  405,  where  rule  is  reaffirmed; 
Smith  V.  Tosini,  1  S.  Dale.  638,  48  N.  W.  301,  holding  Federal  cases 
in  equity,  not  pertinent  in  determining  effect  of  equitable  procedure 
under  code;  National  Bank  v.  Lewis,  81  N.  Y.  19,  as  authority  for 
holding  purpose  of  act  was  to  bring  about  uniformity  of  pro- 
cedure. 

Sales. —  Where  subject-matter  of  sale  is  equally  open  to  examina- 
tion by  bo  til  parties  to  transaction,  neither  party  Is  presumed  to 
trust  the  other,  but  to  rely  upon  his  own  Judgment,  p.  9. 

92  U.  S.  10-26,  23  L.  524,  GAINES  v.  FUENTES. 

Courts. —  In  cases  where  judicial  power  of  United  States  can  be 
applied  only  because  they  involve  controversies  between  citizens  of 
different  States,  it  rests  entirely  with  Congress  to  determine  at 
what  time  the  power  may  be  invoked,  and  upon  what  conditions, 
p.  18. 

Cited  in  Whelan  v.  Railroad  Co.,  35  Fed.  859,  1  L.  R.  A.  72,  and 
n.,  holding  Congress,  having  power  to  confer  original  jurisdiction 
on  Federal  courts,  in  particular  case,  a  fortiori.  It  may  provide  that 
such  case  may  be  removed  from  State  court;  arguendo,  in  dissent- 
ing opinion,  in  Johnson  v.  Brewers'  Ins.  Co.,  51  Wis.  586,  9  N.  W. 
661.  1         • 

Courts. —  Congress  may  provide  for  bringing  all  cases  involving 
controversies  between  citizens  of  different  States,  within  jurisdic- 
tion of  Federal  judiciary,  p.  18. 

Cited,  arguendo,  in  M'Donald  v.  Seligman,  81  Fed.  758. 

Bemoval  of  causes. —  Act  of  1867  invests  the  Circuit  Court  with 
jurisdiction  of  cases,  by  removal  of  which  it  could  not  take  original 
cognizance,  p.  19. 

Reaffirmed  in  Hobby  v.  Allison,  13  Fed.  404,  Whelan  v.  Neir 
York,  etc.,  R.  Co.,  35  Fed.  857,  1  L.  R.  A.  71,  and  n.,  and  American 
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Finance  Co.  v.  Bostwlck,  151  Mass.  23,  23  N.  E.  657,  all  holding 
right  to  remove  a  cause  to  Federal  court  does  not  depend  on  origi- 
nal jurisdiction  of  such  courts;  arguendo.  In  Stafford  y.  Hlghtower, 
68  6a.  398,  without  special  application. 

Courts. —  Federal  courts  have  no  probate  jurisdiction,  p.  21. 

Cited  in  In  re  Frazier,  9  Fed.  Cas.  731,  reaffirming  holding;  Cope- 
land  V.  Bruning,  72  Fed.  7,  8,  holding  Federal  courts  have  no  juris- 
diction of  a  suit  instituted  to  determine  the  validity  of  a  will,  as 
a  preliminary  step  in  determining  whether  its  probate  should  be 
granted.    Cited,  arguendo,  In  Succ.  of  Burnside,  34  La.  Ann.  730. 

Distinguished  in  Ball  v.  Tompkins,  41  Fed.  490,  holding  Federal 
courts,  by  virtue  of  their  chancery  jurisdiction,  have  jurisdiction 
over  the  administration  of  estates,  when  requisite  citizenship  and 
other  conditions  exist. 

Wills. —  Independent  of  statute,  courts  of  equity  have  no  juris- 
diction to  set  aside  a  will  or  its  probate,  p.  21. 

Reaffirmed  In  Belton  v.  Summer,  31  Fla.  146,  12  So.  373.  21  L.  R. 
A.  156,  and  n.,  Luther  v.  Luther,  122  111.  565,  13  N.  B.  168,  Vheeler 
V.  Wheeler,  134  111.  525,  25  N.  B.  580,  10  L.  R.  A.  613,  and  Jele  v. 
Lemberger,  163  111.  344,  45  N.  B.  281,  all  holding  jurisdiction  of 
equity  to  determine  validity  of  wills  is  statutory.  Cited,  arguendo, 
in  Southworth  v.  Adams,  9  Blss.  523,  4  Fed.  3. 

Courts. — Where  jurisdiction  is  vested  in  State  courts  of  equity,  by 
statute,  to  set  aside  a  will,  or  its  prbbate.  Federal  courts,  sitting 
in  State  where  such  statute  exists,  will  entertain  jurisdiction  in 
such  cases,  where  they  are  between  proper  parties,  p.  21. 

Cited  and  applied  In  Bank  of  Sherman  v.  Apperson,  4  Fed.  31, 
holding  Federal  courts  will  recognize  and  enforce  any  new  equitable 
rights  given  by  State  legislation;  Filer  v.  Levy,  17  Fed.  611,  612, 
holding  Circuit  Courts  have  jurisdiction  of  suits  in  probate  pro- 
ceedings, when  properly  removed;  De  La  Vergne  Refrig.  Mach. 
Co.  V.  Brewing  Co.,  46  Fed.  830,  holding  fact  that  right  to  enforce 
a  mechanic's  lien  Is  given  by  a  State  statute,  and  that  It  cgnfers 
an  adequate  remedy  at  law  In  State  court,  does  not  take  away 
equitable  jurisdiction  of  Federal  court  in  same  matter.  Cited,  ar- 
guendo, in  Gillls  V.  Downey.  85  Fed.  488,  56  U.  S.  App.  576. 

Distinguished  In  Bills  v.  Davis,  4  Woods,  14,  F.  C.  4,402,  holding 
Circuit  Court,  for  district  of  Louisiana,  has  not  original  jurisdic- 
tion of  bill  filed  by  helrs-at-law  of  testator,  to  set  aside  a  decree 
of  parish  Probate  Court,  admitting  will  to  probate  and  record; 
Reed  V.  Reed,  31  Fed.  52,  53,  holding  Circuit  Court,  for  Ohio,  has 
no  jurisdiction  to  try  a  controversy,  brought  under  statutes  of  that 
State,  to  contest  validity  of  a  will  by  original  bill  for  that  pur- 
pose; Indianapolis  Water  Co.  v.  American  Strawboard  Co.,  53  Fed» 
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07G,  holding  equitable  jurisdiction  of  equitable  rights  in  Federal 
courts  cannot  be  affected  by  State  statutes,  making  such  rights 
enforceable  at  law. 

Bemoval  of  causes. —  A  controversy  between  citizens  of  different 
States,  within  meaning  of  statute  relating^to  removal  of  causes,  is 
involved  in  a  suit,  whenever  any  property  or  claim  of  parties,  ca- 
pable of  pecuniary  estimation,  is  subject  of  litigation,  and  is  pre- 
sented by  the  pleadings,  p.  20. 

Cited  and  applied  in  Kern  v.  Huidekoper,  103  U.  S.  492,  26  L. 
357,  holding  no  peculiarities  of  State  law  can  prevent  a  removal  of 
a  cause,  if  case  fall  within  terms  of  statute  providing  for  removal 
of  causes;  Searl  v.  School  Dist.,  124  U.  S.  199.  31  L.  416,  8  S.  Ct. 
4G1,  holding  proceeding  for  condemning  land  to  public  use,  is  suit 
at  law,  which  may  be  removed  to  Federal  courts,  if  parties  be 
citizens  of  different  States;  Schunk  v.  Moline,  etc.,  Co.,  147  U.  S. 
504,  37  L.  258,  13  S.  Ct.  417,  in  holding  Circuit  Court  had  jurisdic- 
tion of  case  where  action  was  for  certain  sum  due,  and  certain 
other  sum  which  would  be  payable  in  following  month;  Bybee  t. 
Hawkett,  6  Sawy.  600,  5  Fed.  7,  reaffirming  rule;  Craigie  v.  Mc- 
Arthur,  4  Dill.  477,  F.  C.  3,341,  where  contest  in  regard  to  distribu- 
tion of  the  estate  of  a  deceased  person  was  held  controversy  re- 
movable, under  act  of  March  3.  1875;  South  worth  v.  Adams.  9 
Biss.  528.  4  Fed.  7,  where  suit  to  establish  lost  will  was  removed: 
Brodhead  v.  Shoemaker,  44  Fed.  522,  11  L.  R.  A.  569,  and  n.,  hold- 
ing suit  for  probating  of  will,  a  controversy  within  meaning  df  re- 
moval statutes;  Elliott  v.  Shuler,  50  Fed.  456,  holding  special  pro- 
ceeding, by  an  administrator,  to  obtain  a  license  to  sell  the  real 
estate  of  his  intestate,  is  within  act  providing  for  removal  of  causes; 
Lackawanna  Coal,  etc.,  Co.  v.  Bates,  56  Fed.  741,  where  suit  to  enforce 
stockholder's  liability  was  held  an  independent  suit,  within  meaning 
of  removal  of  causes  act;  Riggs  v.  Clark,  71  Fed.  563.  37  U.  S. 
App.  626.  holding  bill,  which  prays  for  cancellation  of  mortgage 
for  $2,120,  states  a  case  within  jurisdictional  amount  of  Circuit 
Court;  In  re  Stutsman  County,  88  Fed.  340,  holding  a  proceeding 
for  collection  of  delinquent  taxes,  provided  for  by  State  law,  is  a 
suit  within  meaning  of  removal  acts.  Cited,  arguendo,  in  Upsknr 
Co.  v.  Rich,  135  U.  S.  474,  476,  34  L.  199.  200.  10  S.  Ct  653,  654. 
as  to  what  constitutes  a  "suit;"  Waterbury  v.  Laredo,  3  Woods, 
375,  F.  C.  17,252,  without  special  application.  See  4  McCrary,  538. 
note. 

Distinguished  in  In  re  Cilley.  58  Fed.  989,  holding  proceeding  to 
establish  and  probate  a  will,  is  not  a  suit  "at  common  law  or 
equity,"  and  is  not  removable. 

Bemoval  of  causes. —  Where  suit  may  be  maintained  In  State 
court  to  annul  a  will  as  muniment  of  title,  and  restrain  enforce- 
ment of  decree  admitting  it  to  probate,  such  a  suit  may  be  re- 
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moved  to  Circuit  Court,  If  parties  are  citizens  of  dlfPerent  States,  or 
may  be  brought  by  original  process  therein,  p.  22. 

Cited  and  applied  in  Pac.  R.  R.  Removal  Cases,  115  U.  S.  19, 
29  L.  325.  5  S.  Ct.  1122,  Mineral  Range  R.  Co.  v.  Detroit,  etc.,  Cop- 
per Co.,  25  Fed.  510,  and  Boom  Co.  v.  Patterson,  98  U.  S.  407,  23 
L.  208,  all  holding,  where  proceeding  before  commissioners  ap- 
pointed to  appraise  land,  which  has  been  condemned  under  State's 
right  of  eminent  domain,  is  transferred  to  State  court  by  appeal,  it 
takes  form  of  suit  at  law,  and  may  be  removed  to  Federal  court 
if  controversy  is  between  citizens  of  different  States;  Ellis  v.  Davis, 
109  U.  S.  498,  503,  27  L.  1010,  1012,  3  S.  Ct  335,  338.  Richardson  v. 
Green,  61  Fed.  427,  428,  15  U.  S.  App.  488,  and  Bverhart  v.  Ever- 
hart  34  Fed.  84,  reaffirming  the  rule  in  similar  cases;  Arrowsmlth 
V.  Gleason,  129  U.  S.  100,  32  L.  635,  9  S.  Ct.  241,  Ralston  v.  Sharon, 
51  Fed.  707,  and  .Tohnson  v.  Waters,  111  U.  S.  667,  28  L.  556,  4  S. 
Ct.  634.  all  holding  Circuit  Court  has  Jurisdiction  in  equity  pro- 
-eeedings  to  set  aside  a  fraudulent  sale  of  real  estate,  which  has 
been  confirmed  by  State  court  of  competent  jurisdiction,  where  in- 
quiry is  directed  to  fraud  used  in  obtaining  judgment  of  confirma- 
tion; Hess  V.  Reynolds,  113  U.  S.  78,  28  L.  928,  5  S.  Ct.  378,  hold- 
ing a  proceeding  in  State  court,  to  obtain  payment  of  a  debt  due 
by  decedent,  removable  to  Federal  courts,  when  diverse  citizen- 
ship gives  jurisdiction;  Daniels  v.  Benedict,  50  Fed.  354,  Penin- 
sular Iron  Co.  V.  Bells,  68  Fed.  35,  32  U.  S.  App.  348,  Davenport 
V.  Moore,  74  Fed.  949,  952,  Board  County  Commrs.  v.  Piatt,  79  Fed. 
573.  49  U.  S.  App.  226,  and  Marshall  v.  Holmes,  141  U.  S.  597,  35 
L.  873,  12  S.  Ct.  64,  ail  holding  Circuit  Court  may  deprive  a  party 
ot  benefit  of  judgment  fraudulently  obtained  in  State  court,  if 
circumstances  are  such  as  would  authorize  relief  by  Federal  court,  if 
Judgment  had  been  rendered  by  it;  Stansell  v.  Levee  Bd.,  etc.,  13 
Fed.  851,  and  Chicot  Co.  v.  Sherwood,  148  U.  S.  532,  37  L.  547, 
13  S.  Ct.  697,  both  holding,  where  suit  may  be  maintained  in  State 
•court,  it  may  be  maintained  in  Federal  court,  if  requisite  diverse 
citizenship  exists;  Stacichouse  v.  Zunts,  4  Woods,  173,  15  Fed.  482, 
liolding,  where  cause  Is  removable  and  Is  properly  removed.  Cir- 
cuit Court  has  jurisdiction  to  grant  any  relief  that  State  court 
might  have  granted;  Southworth  v.  Adams,  9  Biss.  525,  4  Fed.  5, 
holding  suit  tp  establish  lost  will  may  be  removed;  Smith  v.  Schwed. 
'9  Fed.  490,  and  In  re  Iowa,  etc.,  Const.  Co.,  3  McCrary,  312,  10 
Fed.  402,  both  holding  Circuit  Court  has  jurisdiction  of  bill  to 
set  aside  a  judgment  for  fraud,  or  upon  ground  that  it  was  ren- 
dered by  a  court  having  no  jurisdiction;  Fleisher  v.  Green wald, 
20  Fed.  550,  affirming  jurisdiction  of  Circuit  Court  to  entertain 
jurisdiction  of  a  bill  to  set  aside  as  fraudulent,  a  deed  of  assigrn- 
ment;  Kohn  v.  Ryan,  31  Fed.  637,  holding  jurisdiction  to  test  an 
■assifirnment  for  benefit  of  creditors,  is  not  limited  to  court  In  which 
assignee  has  filed  his  bond  and  inventory;  United  States  v.  Norsch, 
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42  Fed.  417,  holding  United  States  can  sue  in  Federal  court  for 
cancellation  of  a  certificate  or  decree  of  naturalization,  which  has 
been  obtained  by  fraud,  in  State  court;  M'Neil  v.  M'Nell,  78  Fed. 
835,  holding  Federal  Jurisdiction  to  relieve  against  Judgments  ob> 
tained  in  State  courts  by  fraud,  extends  to  Judgments  of  divorce; 
Security  Co.  v.  Pratt,  G5  Conn.  177,  32  Atl.  398.  holding  suit  to 
determine  construction  of  a  will,  is  within  Jurisdiction  of  Circuit 
Court;  dissenting  opinion  in  Rosenbaum  v.  Bauer,  120  U.  S.  461, 
30  L.  747,  7  S.  Ct  638,  the  majority  distinguish  the  case.  Cited, 
arguendo,  in  Cowley  v.  Northern  Pac.  R.  Co.,  159  U.  S.  579,  580, 
581,  40  L.  266,  16  S.  Ct.  129,  130,  in  reviewing  authorities  relating 
to  general  subject;  M'Dermott  v.  Chicago,  etc.,  Ry.  Co.,  38  Ted. 
533,  534,  3  L.  R.  A.  457,  holding,  under  act  of  August  13,  1888, 
right  to  remove  cause  is  not  dependent  on  amount  involved;  Wil- 
son V.  Smith,  66  Fed.  83,  holding  right  to  remove  a  cause  cannot 
be  defeated  by  fact  that  form  in  which  suit  has  been  brought  un- 
der State  statute,  is  one  in  which  Federal  court  cannot  entertain 
it,  if,  in  any  form.  Federal  court  would  have  Jurisdiction;  PulUam 
V.  Pulliam,  10  Fed.  30,  Oglesby  v.  Attrill,  12  Fed.  228,  FideUty 
Trust  Co.  V.  Gill  Car  Co.,  25  Fed.  740.  Kalamazoo  Wagon  Co.  v. 
Suavely,  34  Fed.  825,  and  Ralston  v.  Sharon,  51  Fed.  710,  without 
special  application. 

Distinguished  in  Rosenbaum  v.  Bauer,  120  U.  S.  457,  30  L.  746, 
7  S.  Ct.  636,  holding  Circuit  Court  cannot  acquire  Jurisdiction  by 
removal,  from  State  court,  of  proceeding  to  obtain  a  mandamus 
against  a  city  to  compel  it  to  take  action,  in  accordance  with  State 
statute,  to  pay  interest  or  principal  on  bonds  issued  by  city;  In  re 
Aspinwall's  Estate,  83  Fed.  852,  and  Ellis  v.  Davis,  4  Woods,  Ifi, 
F.  C.  4,402,  both  holding  Circuit  Court  has  not  Jurisdiction  of  bill 
filed  by  heirs-at-law  of  testator,  to  set  aside  a  decree  of  State  Pro- 
bate Court,  admitting  will  to  probate  and  record;  Blythe  v.  Hinck- 
ley, 84  Fed.  254,  and  Little  Rock  Junction  Ry.  v.  Burke,  66  Fed. 
88,  27  U.  S.  App.  736,  both  holding  Federal  courts  have  no  Juris- 
diction of  a  suit  to  set  aside  a  decree  of  a  State  court  on  ground 
that  such  decree  is  utterly  void,  when  tested  by  an  inspection  of 
the  record;  Barrow  v.  Hunton,  99  U.  S.  a^,  25  L.  408,  Goodrich  v. 
Hunton,  29  La.  Ann.  377,  and  Edwards  Mfg.  Co.  v.  Sprague,  76 
Me.  61,  all  holding  Federal  courts  have  no  Jurisdiction  of  a  sup- 
plementary proceeding,  the  purpose  of  which  is  to  control  pro- 
ceeding in  State  court. 

Courts. —  Phrase  "  suits  at  common  law  or  equity,"  as  used  in 
Judiciary  act  of  1789,  respecting  Circuit  Court's  Jurisdiction,  em- 
braces all  suits  other  than  those  brought  in  ecclesiastical,  admiralty 
and  military  courts,  per  Bradley,  J.,  dissenting,  p.  23. 

Cited,  arguendo,  to  this  effect,  in  Brisenden  v.  Chamberlain,  5S 
Fed.  309,  and  In  re  ClUey,  58  Fed.  987. 
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Miscellaneous. —  Cited  In  Gaines  v.  Lizardi,  3  Woods,  78,  F.  C. 
5,175,  and  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  764,  cases  growing 
out  of  same  cause  of  litigation;  Estate  of  Leavens,  65  Wis.  451,  27 
N.  W.  320,  holding  County  Court  may  set  aside  decree  of  distribu- 
tion, obtained  by  fraud  of  administrator;  State  v.  South.  Penn.  Oil 
Co.,  42  W.  Va.  95,  24  S.  E.  693,  not  In  point 

92  U.  S.  27-31,  23  L.  597,  HALL  v.  UNITED  STATES. 

Slaves  were  incapable  of  entering  into  any  contract,  not  except- 
ing marriage,  p.  30. 

Cited  in  Woodland  v.  Newhall,  31  Fed.  438,  holding  all  agree- 
ments, contracts,  trusts  and  instruments,  to  which  a  slave  is  a 
party,  are  void;  Smythe  v.  Henry,  41  Fed.  709,  holding  a  deed,  given 
in  violation  of  express  statutory  provision,  confers  no  title;  Can- 
telou  V.  Doe,  56  Ala.  521,  522,  and  Adams  v.  Sneed,  —  Ala.  — ,  25 
So.  804,  both  holding  issue  of  slave  marriages,  where  marriage 
was  not  ratified  after  emancipation,  possess  no  Inheritable  blood; 
McDowell  y.  Sapp,  39  Ohio  St.  561,  holding  a  slave  marriage,  made 
before  emancipation,  was  so  far  avoided  by  a  second  marriage, 
valid  where  solemnized,  as  to  deprive  first  wife  of  all  interest  in 
property  acquired  by  husband  and  second  wife. 

Modified  in  Davenport  v.  Caldwell.  10  S.  C.  344,  and  Scott  v. 
Kaub,  88  Va.  723,  14  S.  E.  179,  both  holding  marriage,  entered  into 
1)etween  slaves,  is  allowed  a  certain  moral  force,  and  may  be  con- 
firmed after  emancipation;  Renfrow  v.  Renfrow.  60  Kan.  278,  72 
Am.  St.  Rep.  S50,  56  Pac.  534,  where  slaves  married  before  emanci- 
pation, and  who  lived  together  as  husband  and  wife,  afterwards, 
were  held  to  be  legally  married  at  common  law. 

92  XT.  S.  31-41.  23  L.  600,  THE  CITY  OF  WASHINGTON. 

Collision. —  Sailing  rules  and  regulations,  established  by  law,  fur- 
nish paramount  rule  of  decision,  p.  32. 

Cited  and  relied  on  in  Belden  v.  Chase,  150  U.  S.  699,  37  L.  1227, 
14  S.  Ct.  271,  holding  rules  prescribed  by  local  boards  of  supervis- 
ing inspectors,  have  force  of  statutory  enactments.  ^ 

Collision* — When  disputed  question  of  navigation  arises,  in  re- 
gard to  which  there  are  no  rules  established  by  law,  evidence  may 
be  admitted  to  prove  a  general  usage,  which  would  furnish  a  guide 
as  to  proper  rule  of  decision,  p.  32. 

Cited  and  applied  in  The  Alaska,  33  Fed.  Ill,  where  testimony 
of  experts  was  admitted  to  show  usage  of  navigation  in  taking 
pilot  from  pilot-boat  to  steamer;  The  Columbia,  27  Fed.  706,  707, 
708,  718,  719,  and  The  La  Champagne,  43  Fed.  447,  both  holding 
it  the  duty  of  a  steamer,  about  to  take  a  pilot  at  sea,  to  check  her 
headway  nearly  to  a  stop.  Cited,  arguendo,  in  The  Empire,  19 
Fed.  559,  as  approving  the  practice  of  calling  nautical  assessors 
to  assist  court  in  actions  of  marine  tort 
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Collision.—  Pilot-boats,  in  pursuit  of  employment,  should  display 
masthead  lights,  p.  36. 

Rule  reaffirmed  in  The  Haverton,  31  Fed.  508. 

CoUiaion.—  An  omission  to  comply  with  a  rule  of  navigation,  when 
It  did  not  contribute  to  colUsIon,  wiU  not  exonerate  culpable  party 
from  any  portion  of  damages,  p.  37. 

Rule  reaffirmed  and  applied  in  The  America,  92  U.  S.  436,  23  L. 
726. 

Miscellaneous.—  Flint,  etc.,  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  218, 
as  discussing  meaning  of  care  and  skill  In  navigation. 

92  U.  S.  41-49,  23  L.  640,  ROBERTS  v.  UNITED  STATES. 

Courts.-  Where  public  service  has  been  performed,  without  con- 
tract,  at  request  of  proper  government  agents,  and  under  expects- 
^on  of  compensation.  Court  of  Claims,  if  matter  is  reterred  to  it 
by  Congress,  may  malte  such  aUowance  as  is  required,  ex  «quo  et 
bono,  p.  49.  1         .  M 

Distinguished  In  Coates  v.  United  States,  53  Fed.  992,  8  U.  S. 
App.  296,  where  it  did  not  appear  Congress  had  considered  the 
claim  in  question  and  recognized  the  obligation. 

92  U.  S.  49-72.  23  L.  530,  FARNSWORTH  v.  MINN.,  ETC.,  R.  R. 
CO. 

PubUc  lands.—  Act  granting  hinds  to  Minnesota,  to  aid  in  cou- 
struction  of  railroads,  made  actual  construction  of  portions  of  road 
condition  precedent  to  conveyance  of  such  hinds  by  the  State  ex- 
cept as  to  first  120  sections,  p.  65. 

Cited  and  relied  on  in  Swann  v.  Larmore.  70  Ala.  564,  and  Swann 
V.  Lindsey,  70  Ala.  518.  521,  both  holding,  under  such  grants,  Stete 
holds  lands  so  granted  in  trust  for  purpose  specified;  Chicago,  K 
&  Q.  R.  Co.  V.  Lewis,  63  Iowa,  114,  4  N.  W.  852,  and  Sioux  City, 
etc.,  Ry.  Co.  v.  Countryman,  83  Iowa,  181,  49  N.  W.  75.  both  hold- 
ing, under  similar  grant,  an  attempt  by  the  State  to  pass  tide  to 
hinds  before  the  performance  of  prescribed  conditions,  was  inef- 
fectual; Wilson  V.  Beclcwith,  117  Mo.  79,  22  S.  W.  643.  in  constru- 
ing similar  statute,  granting  hinds  to  State  of  Missouri,  for  same 
purpose.  Cited,  arguendo,  in  Pacific  Ry.  Co.  v.  United  States,  124 
U.  S.  129,  130,  31  L.  385,  8  S.  Ct.  420,  holding,  where  act  making 
grant  made  payment  of  cost  of  surveying  a  condition  precedent 
to  receiving  patent,  no  title  could  pass,  unless  such  payment  was 
made;  Jackson,  etc.,  R.  Co.  v.  Davison,  65  Mich.  430,  32  N.  W.  733, 
In  discussing  difference  between  grants  by  legislature  and  private 
grants;  Shepard  v.  N.  W.  L.  Ins.  Co.,  40  Fed.  353,  and  Wilson  v. 
Beckwlth,  140  Mo.  383,  41  S.  W.  991.  without  particular  applicaUon. 
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Forfeitures. —  Forfeiture  of  an  interest  in  lands  granted  for  con- 
struction of  railroad,  may  be  declared  by  State,  for  non-compliance 
with  conditions  annexed  to  grant,  when  forfeiture  is  provided  by 
statute,  without  Judicial  proceedings  first  had  to  ascertain  and 
determine  the  failure  of  grantee  to  perform  conditions,  p.  66. 

Reaffirmed  in  McMicken  v.  United  States,  97  U.  S.  218,  24  L. 
952,  and  Schlesinger  v.  Kansas  City,  etc.,  Ry.  Co..  152  U.  S.  453, 
88  L.  511,  14  S.  Ct.  651,  both  holding  further,  such  land  is  not  sub- 
ject to  attachment  after  forfeiture  for  debts  contracted  by  grantee, 
while  same  was  in  his  possession;  Atl.,  etc.,  R.  v.  Mingus,  165 
U.  S.  433,  41  L.  778,  17  S.  Ct  353,  holding,  where  government  grants 
lands  upon  condition  subsequent,  it  has  same  right  to  re-enter 
upon  breach  of  condition  which  private  grantor  would  have  under 
same  circumstances,  which  right  is  to  be  exercised  by  legislation; 
New  York  Indians  v.  United  States.  170  U.  S.  25,  42  L.  93C,  18  S. 
Ct  637,  and  Iron  Mt  R.  Co.  v.  Memphis,  96  Fed.  127,  both  hold- 
ing mode  of  asserting  forfeiture  is  subject  to  legislative  authority; 
Bywaters  v.  Paris,  etc.,  Ry.  Co.,  73  Tex.  627,  11  S.  W.  857,  hold- 
ing act,  providing  that  if  corporation  does  not  perform  certain  con- 
ditions within  specified  time,  it  shall  forfeit  its  corporate  existence, 
is  self-acting.    See  note,  8  Am.  St.  Rep.  198. 

Forfeiture. —  Where  lands,  granted  to  a  corporation  by  State,  to 
aid  in  construction  of  a  public  work,  are  subject  to  forfeiture,  by 
reason  of  failure  of  grantee  to  perform  conditions  specified,  any 
public  assertion,  by  legislative  act,  of  the  ownership  of  State,  after 
default  of  grantee,  is  effectual  to  divest  such  grantee  of  title,  p.  67. 

Cited,  arguendo,  In  American  Dock,  etc.,  Co.  v.  Trustees,  etc., 
39  N.  J.  Eq.  418,  419;  also  in  St.  Louis,  etc.,  Ry.  Co.  v.  McGee,  115  U. 
S.  474,  29  L.  448,  6  S.  Ct  125,  Bybee  v.  Oregon,  etc.,  R.  Co.,  139 
U.  S.  675,  35  L.  307,  11  S.  Ct.  643,  and  United  States  v.  Northern 
Vac.  R-  Co.,  95  Fed.  879,  all  holding  lands,  subject  to  forfeiture  un- 
der terms  of  grant  made  by  Congress,  will  not  be  held  forfeited,  un* 
less  Congress  has  taken  some  action  looking  to  their  forfeiture; 
Matter  of  Brooklyn  Blev.  R.  Co.,  125  N.  Y.  440,  26  N.  E.  475,  hold- 
ing mere  failure  to  perform  conditions  specified  in  grant,  does  not 
ipso  facto  work  a  forfeiture. 

Forfeitures. —  Where  conditions  of  railroad-aid  land  grant,  in- 
serted for  benefit  of  the  public,  are  broken,  and  it  is  impracticable 
to  recover  compensation  in  damages,  courts  will  not  hesitate  to 
declare  the  grant  forfeited,  p.  68. 

Cited  and  applied  in  Tower  v.  Tower,  etc.,  Ry.  Co.,  68  Minn. 
605,  64  Am.  St  Rep.  496,  71  N.  W.  693,  38  L.  R.  A.  543,  where  street 
railroad  franchise  was  declared  forfeited.  Cited,  arguendo,  In  Orr 
v.  State,  56  Ark.  109,  19  S.  W.  320. 

Miscellaneous. —  Cited  incidentally  In  Mower  v.  Kemp,  42  La. 
Ann.  1017,  8  So.  832. 
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92  U.  S.  73-77,  23  L.  697,  SHUEY  v.  UNITED  STATES. 

Bewards. —  Offer  of  reward  is  revocable  any  time  before  Its  ac- 
ceptance, p.  76. 

See  note,  26  Am.  Rep.  10. 

Distinguished  In  Bronnenberg  v.  Cobum,  110  Ind.  173.  11  N.  E. 
31,  where  offer  was  not  a  general  offer  of  reward,  but  a  special 
offer,  under  which  claimant  had  acted. 

Bewards. —  Offer  of  reward  may  be  revolted/  through  same  channel 
by  which  It  was  made,  p.  76. 

Cited  and  applied  In  Hudson  Real-Estate  Co.  v.  Tower,  161  Mass. 
15,  42  Am.  St.  Rep.  383,  36  N.  E.  681,  holding  subscription  for  share* 
of  stock  in  corporation  to  be  thereafter  organized,  may  be  with- 
drawn at  any  time  before  organization. 

Bewarda. —  Where  reward  is  offered  for  apprehension  of  a  crim- 
inal and  «eparate  reward  for  information  which  will  lead  to  appre- 
hension, a  party  giving  the  latter  Is  not  entitled  to  reward  offered 
for  former,  p.  76. 

Cited  and  applied  In  Amis  t.  Conner,  43  Ark.  339,  where  character 
of  promise  contained  in  offer  of  reward  Is  explained;  Lovejoy  v. 
Atchison,  etc.,  Ry.  Co.,  53  Mo.  App.  389,  holding  under  offer  of  re- 
ward for  apprehension  and  conviction  of  an  offender,  a  party  glTlnj? 
Information  leading  to  this  result  Is  entitled  to  no  reward;  Haskell 
V.  Davidson,  91  Me.  491,  64  Am.  St  Rep.  256,  40  Atl.  331,  42  L.  B.  A 
156,  holding  under  offer  of  reward  for  arrest  and  conviction  of  an 
offender,  a  party  giving  information  which  led  to  such  arrest  and 
conviction  by  proper  officers,  is  entitled  to  the  reward.  Cited,  argu- 
endo. In  Audsley  v.  Mayor,  etc.,  74  Fed.  275.  38  U.  S.  App.  689, 
without  special  application.    See  note,  26  Am.  Rep.  8. 

Bewards. —  The  fact  that  claimant  of  reward  did  not  know  offer 
had  been  withdrawn  is  Immaterial,  p.  77. 

Reaffirmed  in  Lauve  v.  Balfour,  1  Tex.  App.  Civ.  397. 

92  U.  S.  77-81,  23  L.  603,  UNITED  STATES  v.  LANDERS. 

Army  and  navy. —  Forfeiture  of  pay  and  allowances  up  to  time 
of  desertion  follows,  from  the  conditions  of  the  contract  of  enlistment, 
which  is  for  faithful  service,  p.  79. 

Cited  and  applied  in  United  States  v.  Kingsley,  138  U.  S.  91,  34 
L.  898,  11  S.  Ct.  287,  holding  a  person  discharged  from  marine  corps 
without  court-martial,  because  of  bad  character,  forfeits  bis  retained 
pay;  Lunenberg  v.  Shirley,  132  Mass.  501,  holding  a  deserter,  al- 
though he  voluntarily  returned  to  service,  cannot  count  the  time 
of  his  absence  from  service  In  determining  the  length  of  time  be 
served. 

Army  and  navy. — ^The  term  "allowance/*  as  respects  soldiers'  pay, 
•  includes  "  bounty,"  p.  8a 
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^  U.  S.  81-85.  23  L.  675,  O'BRIEN  v.  WELD. 

Execatlozu — Payment  of  money,  collected  nnder  execution,  into 
District  Court  in  bankruptcy,  nnder  order  asked  for  by  plaintiffs  in 
execution,  excuses  sheriff  from  liability  to  pay  to  plaintiffs,  p.  84. 

Reaffirmed  in  Dorrance  v.  Henderson,  92  N.  Y.  414,  a  similar  case. 

Distinguished  in  Caulklns  v.  Gas-Light  Ck).,  85  Tenn.  701,  4  Am.  St 
Rep.  797,  4  S.  W.  293,  holding  advice  of  legal  adviser  of  corporation 
will  not  relieve  corporation  from  liability  for  Improperly  Issuing 
stock. 

A 

Courts. —  Where  decision  of  State  court  Is  against  authority  of 
District  Court  to  make  a  particular  order,  under  bankruptcy  act, 
Supreme  Court  has  jurisdiction  to  review  such  decision,  p.  85. 

Distinguished  in  McKenna  v.  Simpson,  129  U.  S.  511,  32  L.  774,  9 
B.  Ct  367,  where  State  decision,  though  on  a  subject  arising  under 
bankruptcy  law,  was  held  to  present  no  Federal  question. 

92  U.  S.  86-90.  23  L.  561,  CHEATHAM  v.  UNITED  STATES. 

Intemal  revenue. —  Where  a  person  appeals  from  an  income  tax, 
and  commissioner  sets  same  aside  and  orders  a  new  assessment, 
which  such  person  pays,  he  cannot  recover  same,  unless  he  brings 
suit  within  six  months  from  time  of  such  decision,  p.  86. 

Cited  and  applied  in  Amson  v.  Murphy,  115  U.  S.  585,  29  Lu  493, 
6  S.  Ct  188,  and  Kings  Co.  Sav.  Inst  v.  Blair,  116  U.  S.  206,  29  L. 
^9,  6  S.  Ct  356,  holding  suit  cannot  be  maintained  against  a  col- 
lector to  recover  back  taxes  alleged  to  have  been  illegally  exacted, 
unless  claimant  has  proceeded  In  exact  manner  pointed  out  by  law; 
Beard  v.  Porter,  124  U.  S.  443,  31  L.  494,  8  S.  Ct  559,  holding  where 
statute  requires  that  actions  to  recover  duties  erroneously  paid  shall 
be  brought  within  specified  time,  it  is  not  necessary  that  plaintiff 
-show  by  his  declaration  that  he  has  brought  his  suit  within  limit 

Taxation. —  Measures  for  collection  of  taxes  are  not  judicial,  and 
allowance  of  suits  to  recover  back  taxes  paid  is 'a  concession  by 
government,  not  a  right,  p.  88. 

Cited  and  relied  on  in  Auffmordt  v.  Hedden,  137  JJ.  S.  324,  34  L. 
678,  11  S.  Ct  107,  holding  proceedings  for  appraisal  of  goods,  under 
Impost  laws,  must  necessarily  be  of  a  summary  character;  Shoenfeld 
V.  Hendricks,  152  U.  S.  693,  38  L.  602,  14  S.  Ct.  755,  holding  com- 
mon-law right  of  action  against  a  collector  to  recover  duties  ille- 
gally collected  was  taken  away  by  act  of  Congress;  Comrs.  of 
Sinking  Fund  v.  Buckner,  48  Fed.  535,  holding  right  to  recover  from 
government  taxes  illegally  collected  rests  on  statute  alone;  Grether 
V.  Wright,  75  Fed.  750,  43  U.  S.  App.  770,  holding  In  controversy  as 
to  legality  of  a  tax,  parties  are  not  entitled  to  trial  by  jury.  Cited, 
arguendo.  In  Hager  v.  Swayne,  149  U.  S.  :^44,  37  L.  720,  13  S.  Ct  842. 
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holding  action  allowed  by  statute  to  recover  excess  of  duties  paid 
cannot  be  maintained  by  a  stranger,  suing  solely  in  virtue  of  pur- 
chase of  claims  from  those  who  did  not  see  fit  to  prosecute  them 
themselves. 

Taxation.—  No  Jurisdiction  exists  in  courts  to  impede  or  control 
the  collection  of  taxes,  p.  89. 

Rule  reaffirmed  In  State  R.  R.  Tax  Cases,  92  U.  S.  614,  23  L.  673,. 
and  Snyder  v.  Marks,  109  U.  S.  193,  27  L.  903,  3  S.  Ct.  160.  holdin:; 
the  collection  of  a  tax  will  not  be  restrained  by  injunction  from 
Federal  courts;  and,  arguendo,  to  same  effect,  in  dissenting  opinion 
in  Pollock  V.  Farm.  L.  &  Tr.  Co.,  157  U.  S.  609,  610.  39  L.  829,  15  S. 
Ct  700,  as  also  in  Pac.  Exp.  Co.  v.  Seibert,  44  Fed.  314. 

92  U.  S.  90-93,  23  L.  678,  WALKER  v.  SAUVIXET. 

Jury.— Seventh  amendment  to  Federal  Constitution,  Mating  ta 
trial  by  Jury,  is  applicable  to  trials  in  Federal  courts  only,  p.  92. 

Reaffirmed  in  Spies  v.  Illinois,  123  U.  S.  166,  31  L.  86,  8  S.  Ct 
24,  and  Eilenbecker  v.  Plymouth  Co.,  134  U.  S.  34,  33  L.  803,  10  8. 
Ct  425,  holding  first  eight  amendments  to  Federal  Constitution 
have  reference  to  powers  exercised  by  Federal  government;  Am. 
Pub.  Co.  V.  Fisher.  166  U.  S.  468,  41  L.  1081,  17  S.  Ct  619,  holding 
seventh  amendment  applies  to  suits  brought  in  territorial  courts; 
Wilson  V.  North  Carolina,  169  U.  S.  595.  42  L.  871.  18  S.  Ct  439.  re- 
printed in  122  N.  C.  1108f,  append.,  holding  mere  refusal  of  Jury 
trial  in  State  court,  in  and  of  itself,  does  not  raise  a  Federal  question: 
State  V.  Whitaker,  114  N.  C.  821,  19  S.  B.  377.  Ryan  v.  People.  21 
Colo.  122,  40  Pac.  776,  and  People  v.  Fish,  125  N.  Y.  151,  26  N.  Bt 
323,  all  holding  provision  in  sixth  amendment  that  accused  shall 
be  confronted  by  his  accusers,  has  reference  to  prosecutions  In 
Federal  courts  only.  Cited,  arguendo,  in  In  re  Ziebold,  23  Fed.  793. 
See  note,  41  Am.  Dec.  604. 

Constltutiona}  law. —  Trial  by  Jury  In  suits  at  common  law  pend- 
ing in  State  courts  is  not  a  privilege  or  immunity  of  national  ci.izen- 
ship,  which  the  States  are  forbidden  to  abridge  by  fourteentli 
amendment,  p.  92. 

Approved  and  relied  upon  in  Halllnger  v.  Davis,  146  U.  S.  320.  3^ 
L.  900,  13  S.  Ct  107,  holding  State  statute  valid  whi.h  permits  one 
charged  with  crime  to  waive  Jury  trial;  State  v.  Saunders,  66  X.  H. 
88,  25  Atl.  595,  18  L.  R.  A.  656.  holding  in  proceeding  for  an  In- 
junction against  an  alleged  liquor  nuisance,  defendant  is  not  en.Itled 
to  Jury  trial  as  a  constitutional  right;  State  v.  Bates.  14  Utah,  30t 
47  Pac.  80,  43  L.  R.  A.  45.  and  n.,  holding  an  act  permitting  trial 
for  offense  of  murder  by  Jury  of  less  than  twelve  members,  is  valid; 
In  re  McKee,  19  Utah,  239.  57  Pac.  25,  and  In  re  Maxwell.  19  Utah, 
600,  57  Pac.  413,  both  holding  the  prosecution  of  a  person  charged 
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with  crime,  by  way  of  information  duly  filed  by  county  attorney, 
does  not  abridge  any  of  his  constitutional  rights;  Hall  v.  Armstrong, 
65  Vt.  424,  2G  Atl.  593,  20  L.  R.  A.  368.  holding  a  party  not  entitled 
to  Juiy  trial  In  action  on  a  book  account  Cited,  arguendo,  in  Rlder- 
Wallls  Co.  V.  Fogo,  102  Wis.  540,  78  N.  W.  769,  holding  provision  in 
State  Constitution,  that  right  of  trial  by  jury  shall  remain  inviolate, 
etc.,  imports  right  must  remain  inviolate,  as  it  was  when  Constitu- 
tion was  adopted.    See  note,  25  Am.  St.  Rep.  872,  887. 

Coxxstitntional  law.— Constitutional  requirement,  that  a  person 
shall  not  be  deprived  of  his  property  or  rights,  without  due  process 
of  law,  is  met.  If  trial  is  had  according  to  settled  course  of  judicial 
procedure  obtaining  in  State,  p.  93. 

Reaffirmed  in  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L. 
805,  5  S.  Ct.  448,  where  validity  is  affirmed  of  statute  authorizing 
any  person  to  construct  a  milldam  on  any  non-navigable  stream,  pro- 
vided he  pays  to  owners  of  overflowed  lands  damages  assessed  in 
judicial  proceedings;  Wurts  v.  Hoagland,  114  U.  S.  615,  29  L.  232,  5 
S.  CI  1091,  holding  certain  proceedings  for  assessment  of  lands,  un- 
der New  Jersey  drainage  laws,  do  not  operate  to  deprive  a  party  of 
property  without  due  process;  Cent.  Land  Co.  v.  Laidley,  159  U.  S. 
112,  40  L.  95,  16  S.  Ct  83,  parties  having  been  heard  in  regular 
course  of  judicial  proceedings,  an  erroneous  decision  of  State  court 
does  not  deprive  the  unsuccessful  party  of  property,  without  due 
process;  Eldridge  v.  Trezevant  160  U.  S.  469,  40  L.  499,  16  S.  Ct. 
349,  holding  the  taking  of  land  bordering  on  Mississippi  river,  in 
Ltouisiana,  for  levee  purposes,  without  making  compensation  to 
owner,  is  legal;  In  re  Sing  Lee,  54  Fed.  337,  in  affirming  constitution- 
ality of  provision  in  Chinese  exclusion  act,  authorizing  summary 
proceedings  before  commissioner;  Dowdell,  Petitioner,  169  Mass. 
389,  61  Am.  St  Rep.  292,  47  N.  B.  1034,  holding  statute  providing 
for  commitment  of  a  person  to  an  insane  asylum,  though  without 
notice  to  him,  is  not  in  conflict  with  fourteenth  amendment  to 
Federal  Constitution.  Approved,  arguendo,  in  Caldwell  v.  Wilson, 
121  N.  C.  457,  28  S.  E.  557. 

Constitutional  law.—  What  is  due  process  of  law  in  the  respective 
States  is  regulated  and  determined  by  the  law  thereof,  p.  93. 

Approved  and  principle  followed  in  Tinsley  v.  Anderson,  171  U.  S. 
108,  18  S.  Ct.  808,  holding  jury  trial  not  necessary  to  due  process  of 
law  on  inquiry  for  contempt;  Cox  v.  Gilmer,  88  Fed.  348,  349,  hold- 
ing valid  a  statute  authorizing  election  officers  to  arrest  and  confine, 
for  not  exceeding  twenty-four  hours,  persons  who  persist  in  inter- 
fering with  voters;  Hurtado  v.  California,  110  U.  S.  533,  28  L.  237, 
4  S.  Ct.  119,  Kalloch  v.  Superior  Court,  56  Cal.  240,  State  v.  Boswell, 
104  Ind.  543,  4  N.  E.  677.  and  State  v.  Whlsner,  85  Kan.  278,  10  Pac. 
857,  all  holding  criminal  prosecution,  instituted  by  information  in- 
stead of  by  indictment,  to  be  by  due  process;  Eames  v.  Savage,  77 
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Me.  222,  52  Am.  Rep.  757,  where  process  provided  for  enfotdng 
judgments  against  towns,  was  held  valid;  Holman  v.  Manning,  65 
N.  H.  220,  10  Atl.  1003,  proceedings  being  according  to  settled  prac- 
tice of  a  State  they  are  not  repugnant  to  Federal  CJonstltution;  Har- 
bison V.  Knoxville  Iron  Co.,  —  Tenn.— ,  53  S.  W.  058,  where  a  statute 
requiring  corporations  to  redeem  evidences  of  indebtedness  used  to 
pay  their  employees,  was  held  not  to  deprive  them  of  property,  with- 
out due  process;  State  v.  Oshkosh,  84  Wis.  564,  54  N.  W.  1000,  where 
a  particular  procedure,  for  condemnation  of  land,  was  held  to  be 
according  to  " due  process  of  law;"  Bittenhaus  v.  Johnston,  02  Wis. 
507,  66  N.  W.  807,  32  L.  R.  A.  383,  where  validity  was  affirmed  of  act 
empowering  game  wardens  to  destroy  any  instruments  used  In  catch- 
ing game  in  violation  of  statute;  Lavin  v.  Emigrant,  etc..  Bank,  18 
Blatchf.  18,  1  Fed.  656,  and  Carr  v.  Bro\*'n,  20  B.  X.  210,  38  Ati.  10, 
38  L.  R.  A.  206,  both  holding  void  a  statute  providing  administration 
might  be  had  on  the  estate  of  one  who  had  been  absent  from  State 
for  a  number  of  years,  during  which  time  he  had  not  been  heard 
from;  State  v.  Walruff,  26  Fed.  102,  holding  act  protiibiting  the  manu- 
facture of  liquors,  in  so  far  as  it  operates  to  deprive  a  citizen  of  his 
property  without  compensation,  is  invalid.  Cited,  arguendo,  In  dissent- 
ing opinion  in  Oonklin  v.  Cunningham,  7  N.  Mex.  471,  38  Pac.  177. 
holding  due  process  is  according  to  some  settled  mode  of  proceed- 
ing; dissenting  opinion  in  Carleton  v.  Rugg,  140  Mass.  563,  22  N.  B. 
50,  5  L.  R.  A.  108,  majority  holding  statute  valid  which  conferred 
Jurisdiction  on  courts  of  equity  to  abate  by  injunction  certain 
nuisances;  Holden  v.  Hardy,  160  U.  S.  384,  42  L.  788,  18  S.  Gt  3S5. 
and  Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  B.  556,  where  cases 
reviewing  subject  are  collected;  Light  v.  Canadian  County  Bank,  2 
Okl.  550,  37  Pac.  1077,  1  Kates'  Estate,  148  Pa.  St  480,  and  Miller 
V.  Commonwealth,  88  Va.  628,  631,  14  S.  B.  343,  081,  15  L.  R.  A.  445, 
446»  and  n.,  without  special  application. 

Courts.— Supreme  Court  has  no  Jurisdiction  to  review  decisions 
of  State  courts  which  do  not  raise  Federal  questions,  p.  02. 

Reaffirmed  In  Remington  Paper  Co.  v.  Watson,  173  U.  8.  451, 
10  S.  Ct.  450,  and  Newcomb  v.  Wood,  07  U.  S.  583,  24  U  1086,  both 
holding  fact  that  an  award  was  signed  by  only  two  of  three  refer,  es 
furnishes  no  ground  for  reversal  of  judgment  below  confirming 
award,  when  attention  of  lower  court  was  not  called  to  this 
Irregularity. 

Miscellaneous.— In  re  RafTerty,  1  Wash.  387,  25  Pac.  466,  Ind- 
dentaUy;  Smith  v.  Du  Rose,  78  Ga.  433,  3  S.  B.  313,  not  in  point 

02  U.  S.  03-101,  23  L.  600,  MAGBB  y.  MANHATTAN  L.  INS.  CO. 

Principal  and  surety.—  Surety  Is  a  favored  debtor  whose  rights 
are  zealously  guarded  both  at  law  and  In  equity,  and  slightest  fraud 
on  part  of  oredltor,  touching  contract,  annuls  It  P.  08. 
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Approved,  arguendo,  in  Frink  v.  Southern  Express  Co.,  82  Ga. 
42,  8  S.  E.  865,  3  L.  R.  A.  485,  and  n.,  holding  it  not  error  to  charge 
that  a  surety  agrees  to  take  such  risks  as  he  knows  or  can  reasonably 
find  out  by  Inquiry  that  he  is  to  bear;  £^gler  v.  People's  Fire  Ins. 
Co.,  46  Md.  333,  holding  contract  of  suretyship,  like  other  contracts, 
must  be  so  construed  as  to  carry  out  intention  of  parties  thereto; 
Denny  v.  Seeley,  34  Or.  367,  55  Pac.  977,  without  special  application. 

Principal  and  surety.—  After  loss  has  occurred,  surety  cannot,  in 
absence  of  fraud  on  part  of  creditor,  set  up  as  defense  to  his  obliga- 
tion, facts  then  first  learned,  but  which  were  within  his  reach,  and 
he  should  have  known  before  entering  into  contract,  p.  98. 

Reaffirmed  in  Conn.  Mut.  L.  Ins.  Co.  v.  Scott,  81  Ky.  543,  and 
Wells,  Fargo,  etc.,  Express  v.  Walker,  9  N.  Mex.  204,  54  Pac.  878. 
similar  In  facts  to  principal  case;  Harrlsburg  v.  Guiles,  192  Pa.  St. ' 
200,  44  Atl.  51,  tax  collector's  sureties  not  released  where  officials 
did  not  fraudulently  conceal  his  embezzlements. 

Principal  and  surety.—  Mere  relation  of  principal  and  surety  does 
not  require  voluntary  disclosure  of  all  material  facts  in  all  cases, 
p.  99. 

Applied  In  Penn.  Mut  L.  Ins.  Co.  v.  Sav.  Bank,  etc.,  Co.,  72  Fed. 
436,  37  U.  S.  App.  692,  38  L.  R.  A.  66,  and  n.,  in  discussion  as  to 
duty  of  Toluntary  disclosures  in  application  for  insurance  policies. 

Principal  and  surety. —  To  maintain  defense  of  concealment  in 
action  against  surety.  It  must  be  averred  and  proven  that  creditor 
procured  surety's  signature,  or  was  present  when  instrument  was 
executed,  and  misrepresented  or  concealed  essential  facts  which 
should  have  been  disclosed,  p.  99. 

Cited  and  applied  in  Wells,  Fargo,  etc.,  Express  v.  Walker,  9  N. 
Mex.  199,  50  Pac.  363,  holding  concealment  by  creditor  of  fact  that 
principal  was  an  embezzler,  vitiated  surety's  obligation. 

Principal  and  surety.—  Creditor  is  not  bound  to  inform  surety  of 
any  matters  affecting  credit  of  his  principal,  nor  of  any  circum- 
stances unconnected  with  transaction  in  which  he  is  about  to  engage, 
p.  100. 

Cited  and  principle  applied  in  Frellnghuysen  v.  Baldwin,  16  Fed. 
454,  holding  plea  bad  which  alleges  cashier's  bond  is  invalid,  as 
against  sureties,  because  corporation  did  not  voluntarily  inform 
them  of  fact  that  cashier  was  also  director  of  bank;  Lake  v.  Thomas, 
84  Md.  624,  36  Atl.  439,  holding  creditor  not  bound  to  give  surety 
voluntary  information  of  principal's  default;  Klngsland  v.  Pry  or, 
33  Ohio  St.  24,  holding  an  attorney  employed  to  secure  a  claim  is 
not  bOTind  to  make  public  such  information,  in  his  possession,  as  will 
prevent  him  from  accomplishing  the  object  of  his  employment  See 
note,  63  Am.  St  Rep.  331,  335. 
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Dlstin^lshed  in  Harrison  v.  Lumbermen,  etc.,  Ins.  Co.,  8  Mo.  App. 
41,  where  relations  between  surety  and  obligee  were  such  that  the 
concealment  of  any  material  facts  by  latter  were  a  fraud  on  former. 

92  U.  S.  101-105,  23  U  471,  NEBLETT  ▼.  MACPARLAND. 

Fraudulent  conveyances.— On  setting  aside  a  conyeyance  as 
fraudulent,  parties  should  be  placed,  as  near  as  possible.  In  same 
situation  in  which  they  would  have  stood  had  there  been  no  such 
transaction,  p.  103. 

Cited  and  relied  upon  in  Neel  v.  Carson,  47  Ark.  430,  2  S.  W.  Ill, 
holding  where  conveyance  is  set  aside  money  paid  by  fraudulent  pur- 
chaser, plus  taxes  paid  by  him,  less  value  of  rents,  must  be  refunded 
to  him;  Tarkington  v.  Purvis,  128  Ind.  186»  25  N.  B.  880,  9  L».  R  A 
611,  and  Hale  v.  Kobbert,—  Iowa, —  80  N.  W.  308,  part  of  property  hav- 
ing been  lost  without  fault  of  grantee  during  his  holding,  he  is  called 
ulk>n  to  restore  only  what  he  can;  Rigdon  v.  Walcott,  141  111.  66t  31 
N.  B.  162,  holding  offer  to  restore  party  to  statu  quo  ia  condition 
precedent  to  right  to  rescind,  where  contract  has  been  obtained  by 
fraud.  Cited,  arguendo,  in  Bement  v.  La  Dow,  66  Fed.  195,  holding, 
to  treat  contract  as  existing  after  discovering  fraud,  and  by  retain- 
ing its  fruits,  operates  as  a  ratification  thereof;  Brown  y.  Norman, 
65  Miss.  378,  7  Am.  St.  Rep.  667,  4  So.  296,  and  Engeman  v.  Taylor,— 
W.  Va. — ,  33  S.  B.  940,  in  discussion  as  to  when  fraud  will  entitle 
party  to  contract  to  rescind.    See  note,  74  Am.  Dec.  661. 

Fraudulent  conveyances. —  It  is  no  objection  to  a  restoration  of 
property  received  on  a  fraudulent  sale,  that  it  has  fallen  in  value 
since  date  of  transaction,  p.  104. 

Reaffirmed  In  Rackemann  v.  Riverbank  Imp.  Co.,  167  Mass.  5, 
57  Am.  St  Rep.  430,  44  N.  E.  991,  where  similar  facts  were  ih^ 
sented.    Cited,  arguendo,  in  Match  v.  Hunt,  38  Mich.  9. 

92  U.  S.  105-107,  23  L.  605,  TOTTEN  v.  UNITED  STATES, 

United  States. —  An  action  cannot  be  maintained  against  the  gov- 
ernment, in  Court  of  Claims,  upon  contract  for  secret  services  during 
war,  made  between  president  and  claimant,  p.  107. 

Cited,  Incidentally,  in  De  Arnaud  v.  United  States,  151  U.  S.  492. 
493,  38  L.  247,  14  S.  Ct.  377,  378,  without  special  application. 

92  U.  S.  107-111,  23  L.  480,  STOTT  v.  RUTHERFORD. 

Landlord  and  tenant —  Words  "  grant  "  and  "  demise  "  In  a  lease 
for  years  create  an  implied  warranty  of  title  and  covenant  for  quiet 
enjoyment,  p.  109. 

Cited  Incidentally  in  Conrad  v.  Morehead,  89  N.  C.  35,  In  dis- 
cussing express  and  implied  covenants  In  deeds.  See  note,  53  Am. 
St  Rep.  113. 
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Landlord  and  tenant.— Lessee  cannot  dispute  his  lessor's  tltle» 
p.  110. 

Cited  In  Oovell  v.  Bostwlck,  39  Fed.  424,  425,  applylngr  principle 
wliere  lessee  of  patent  sought  to  deny  title  of  patentee;  State  t. 
Seabrook,  42  S.  C.  80,  20  S.  B.  60,  holding  maker  of  a  bond  to  pay 
royalty  due  by  principal  obligor,  und»  license  to  dig  phosphate 
rock,  cannot  dispute  existence  nor  validity  of  license,  where  it  is 
recited  in  bond,  and  has  been  acted  on;  Derrick  ▼.  Luddy,  64  Vt. 
464,  24  Atl.  1051,  holding  rule  applies  to  assignee  of  leasa 

92  U.  S.  111-116,  23  li.  606,  HARRISON  v.  MTER. 

War.— Where  leased  premises  owned  by  Insurg^it  were  seized 
during  Civil  War  and  lessee  compelled  to  pay  rents  to  Federal 
isovemment,  owner  cannot  recover  from  leasee  the  amount  so  paid, 
p.  114. 

ReafDrmed  In  Mitchell  v.  Clark,  110  U.  S.  645,  28  L.  283,  4  S.  Ct. 
176,  a  similar  case;  Gates  v.  Goodloe,  101  XT.  S.  616,  25  L.  896,  hold- 
ing lessee  who  was  dispossessed  by  military  authorities  during 
Civil  War  and  thereby  deprived  of  use  of  premises  Is  dischGrgiHJ 
from  liability  to  his  lessor  for  rent. 

Courts. —  Decision  of  highest  State  court  that  cause  of  action  be- 
tween its  own  citizens  Is  barred  by  limitation,  is  not  reviewable  in 
Supreme  Court,  p.  115. 

92  U.  S.  116-121,  23  L.  488,  KITTREDGE  v.  RACE. 

Judgments.— In  Louisiana  a  suit  may  be  brought  and  distinct 
Judgments  rendered  against  a  defendant,  as  administratrix  of  her 
deceased  husband,  as  widow  in  community,  and  as  tutrix  of  his 
minor  heirs,  p.  119. 

Appeal  and  error.— Objection  to  declaration  for  misjoinder  of 
parties  cannot  be  raised  for  first  time  in  appellate  court,  p.  119. 

Abatement  and  revival. —  Fact  that  suit  in  equity  is  pending  for 
same  matter  for  which  complainant  afterwards  sues  at  law,  will 
not  abate  latter  action,  p.  121. 

Rule  reaffirmed  in  Seymour  v.  Malcolm  McDonald  Lumber  Co., 
58  Fed.  961,  16  U.  S.  App.  245,  and  Griswold  v.  Bacheller,  77  Fed. 
857.     See  note,  $4  Am.  Dec.  456. 

Costs.— In  equity  award  of  costs  rests  with  discretion  of  court, 
and  may  be  Imposed  all  on  one  party  or  divided,  p.  121. 

Cited  in  Du  Bois  v.  Kirk,  158  U.  S.  67,  39  L.  899,  15  S.  Ct  732, 
holding  Uke  rule  obtains  in  admiralty;  Tyler  Min.  Co.  v.  Sweeney, 
79  Fed.  281,  48  U.  S.  App.  211,  212,  holding  award  will  not  be  dis- 
turbed in  appellate  court  except  for  manifest  abuse  of  discretion. 

Distinguished  in  Trinidad  Asphalt  Pav.  Co.  v.  Robinson,  52  Fed. 
349,   holding,  In  actions  at    law,  Federal    courts  must  tax  costs 
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against  losing  party;  Blanks  v.  Klein,  78  Fed.  395.  41  U.  S.  App. 
621,  holding,  where  one  item  in  decree  for  costs  is  for  certifying 
transcript  on  a  former  appeal,  appellate  court  may  review  same  on 
its  merits. 

92  V.  S.  122-129,  23  L.  «79,  FIRST  NAT.  BANK  v.  NAT.  BXCH. 
BANK. 

Banks  and  banking.— Authority  is  given  national  banks  to  carry 
on  a  general  banking  business,  and  all  incidental  powers  necessary 
to  carry  it  an  are  impliedly  granted,  pw  127. 

Cited  and  applied  in  Rcebling  v.  First  Nat  Bank,  30  Fed.  746, 
holding,  where  bank  has  loaned  money  on  land,  it  may,  to  protect 
itself,  purchase  same  at  foreclosure  sale;  Armstrong  v.  Chemical 
Nat  Bank,  83  Fed.  666.  54  V.  S.  App.  483.  afftrmlng  S.  a,  76  Fed. 
342,  343,  344,  holding  cashier  of  national  bank  may  borrow  from  a 
corresponding  bank  without  obtaining  authority  from  directors 
when  such  has  been  the  general  practice  between  such  banks; 
State  of  Neb.  v.  First  Nat  Bank,  88  Fed.  949.  holding  giving  bond 
to  secure  deposits  is  within  powers  of  national  banks;  Holmes  v. 
Boyd.  90  Ind.  336,  holding  national  bank,  holding  mortgage  on  real 
estate,  may,  to  protect  its  interests,  purchase  a  prior  mortgage  on 
same  real  estate;  Ticonic  Bank  v.  Bagley.  68  Me.  252.  holding  It 
competent  for  a  bank  to  sell  a  note  and  assign  a  suit  then  pending 
for  collection  of  same;  Buffalo  v.  Bettinger,  76  N.  T.  396.  holding  a 
city,  in  transacting  business  of  a  private  character,  may,  when  not 
expressly  prohibited,  avail  itself  of  all  the  rights  and  remedies 
afforded  individuals;  Anderson  v.  Bank.  5  N.  Dak.  455.  67  N.  W. 
823.  holding  national  bank  may  act  as  agent  for  its  debtor  in  sell- 
ing his  notes  when  such  act  is  merely  incidental  to  the  coUectioii 
of  its  claim.  Cited,  arguendo,  in  Western  Nat  Bank  v.  Armstrong. 
152  XJ.  S.  351.  38  L.  473.  14  S.  Ct  574.  holding  a  bank  may,  under 
some  circumstances,  become  a  borrower;  EUerman  v.  Chicago 
Junction  Ry.,  etc.,  OOy  49  N.  J.  Eq.  250,  251,  23  Atl.  298.  299.  hold- 
ing corporation  having  power  to  take  and  dispose  of  securities  of 
another  corporation  may  guarantee  their  payment  if  it  disposes  of 
them  in  payment  of  its  own  debt;  Auten  v.  U.  S.  Nat  Bank.  174 
U.  S.  143,  19  S.  Ct  635.  without  special  application. 

Distinguished  in  First  Nat  Bank  v.  Mich.  City  Bank,  8  N.  Dak. 
612.  80  N.  W.  768,  holding  the  borrowing  of  money  by  a  bank  to 
be  a  transaction  outside  of  its  ordinary  banking  business;  Bank  of 
Allentown  v.  Hoch,  89  Pa.  St  327,  33  Am.  Rep.  770,  holding  na- 
tional bank  has  no  power  to  act  as  broker  or  agent  In  purchase  of 
bonds  and  stocks. 

Banks  and  banking.— National  bank  may  hold  real  estate:  mort- 
gaged to  it  in  good  faith  as  security  for  debts  previously  contracted, 
p.  127. 
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Reaffirmed  In  Worcester  Nat.  Bank  v.  Cheeney,  87  111.  613. 
Distinguished  In  Fridley  t.  Bowen,  87  111.  155,  holding  Invalid 
mortgage  on  real  estate  given  to  bank  at  time  loan  was  made  and 
as  security  far  its  payment 

Banks  and  banking.— A  national  bank,  in  adjusting  a  claim 
growing  out  of  a  legitimate  banking  transaction,  may  take  stocks 
of  another  corporation  with  view  of  selling  them  at  a  profit,  p.  129. 

Cited  and  applied  In  Getty  ▼.  Milling  Co.,  40  Kan.  284,  19  Pac. 
619,  holding  directors  of  milling  company  may,  under  certain  cir- 
cumstances, purchase  flour  for  corporation.  Cited,  arguendo.  Id 
Memphis,  etc.,  R.  R.  Co.  v.  Woods,  88  Ala.  638,  16  Am.  St  Bepw  88, 
7  So.  Ill,  7  L.  R.  A.  609,  and  note,  without  special  application. 
See  note.  36  Am.  St  Rep.  140. 

Banks  and  banking.— Dealing  in  stocks  by  national  banks  is 
impliedly  prohibited  from  the  failure  to  grant  the  power,  p.  128. 

Cited  and  applied  in  California  Bank  v.  Kennedy,  167  U.  S.  367, 
42  L.  200,  17  S.  Ct  833,  and  Concord  First  Nat  Bank  v.  Hawkins, 
174  XT.  S.  367,  19  S.  Ct.  740,  holding  where  national  bank  has  pur- 
chased stock  of  another  corporation  the  act  was  ultra  vires,  and 
bank  is  not  liable  to  pay  assessment  levied  by  receiver  of  such 
corporation  on  its  stock;  Danforth  v.  Nat  Bank,  etc.,  48  Fed.  274, 
3  IT.  Sl  App.  7,  17  L.  R.  A.  625,  holding  discount  by  national  bank 
of  drafts  at  a  usurious  rate  is  forbidden  by  United  States  revised 
statutes,  section  5197;  Baker  v.  Old  Nat  Bank,  86  Fed.  1009.  re- 
affirming rule;  De  la  Vergne,  etc.,  Co.  v.  German  Sav.  Inst,  175 
TT.  8.  65.  New  York  manufacturing  corporation  may  not  purchase 
stock  in  rival;  Spurr  v.  United  States,  87  Fed.  711,  59  U.  S.  App. 
CS9,  approving  instruction  that  speculation  by  national  bank  in 
stocks  and  bonds  is  Illegal;  Pearson  v.  Concord  R.  R.  Corp.,  62  N. 
H.  649,  13  Am.  St  Rep.  603,  where  a  purchase  by  one  railroad 
company  of  the  stock  of  another  was  held  invalid.  Cited,  argu- 
endo, in  Simons  v.  Fisher,  65  Fed.  913,  17  U.  S.  App.  1,  20  L.  R.  A. 
559.  dissenting  opinion. 

Distinguished  in  First  Nat  Bank  v.  Hawkins,  79  Fed.  52,  33  U.  S. 
App.  747,  affirming  S.  C,  71  Fed.  371,  34  U.  S.  App.  423,  holding 
where  bank  has  purchased  shares  of  stock  in  another  bank,  it  can- 
not after  failure  of  latter,  deny  liability  to  pay  tin  assessment  on 
ground  that  purchase  was  ultra  vires. 

92  U.  8.  129-180,  23  Lu  607,  ROCKHOLD  v.  ROCKHOLD. 

Courts.- Supreme  Court  has  no  Jurisdiction  to  review  State  de- 
cision holding  trustee  not  liable  to  his  cestui  for  loss  of  fund  not 
occasioned  by  laches  or  bad  faith,  but  by  payment  of  same  to  Con- 
federate government  in  obedience  to  military  compulsion,  p.  130. 

Approved  in  N.  Y.  Life  Ins.  Co.  v.  Hendren,  92  U.  S.  287,  23  L. 
710,  holding,  where  case  has  been  decided  in  State  court  on  prln- 
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olples  of  general  law  alone.  Supreme  Court  has  no  Jurisdiction  to 
review  same;  United  States  v.  Thompson,  93  U.  S.  580.  23  L.  983, 
holding  State  judgments  against  the  United  States  subject  to  re- 
examination in  Supreme  Court  only  in  cases  where  same  relief 
would  be  afforded  private  parties;  Banic  v.  McVeigh,  98  U.  S.  333, 
25  Lk  111,  holding  no  Federal  question  was  presented  in  State  de- 
cislan,  holding  as  to  what  constituted  notice  to  indorser  of  protest 
of  note  during  Civil  War;  Dugger  v.  Bocock,  1(H  U.  8.  601,  26  L 
848,  and  Chicago,  etc.,  R.  v.  Wiggins  Ferry  Co.,  119  U.  S.  624,  30 
L.  523,  7  S.  Ct.  408,  holding  a  State  decisio^n,  holding  consideration 
to  contract  good  or  bad  on  principles  of  public  iK>llcy,  does  not  pre- 
sent a  Federal  question. 

92  U.  S.  130-134,  23  L.  649,  PHILLIPS  v.  PAYNE. 

District  of  Columbia. —  Since  1847  Virginia  has  been  in  de  facto 
possession  of  county  of  Alexandria,  formerly  part  of  District  an<l 
a  resident  is  now  estopped  from  raising  question  of  validity  of 
retrocession,  p.  133. 

Cited  Incidentally  in  State  v.  Tutty,  41  Fed.  762,  7  L.  R.  A.  54. 

Constitutional  law.— Political  departments  of  government  hav- 
ing by  its  ax^tion  recognized  sovereignty  of  a  State  over  a  certain 
territory,  Judiciary  is  bound  thereby,  pp.  132-133: 

Cited,  arguendo,  in  The  Florida,  101  U.  S.  42,  25  L.  899. ' 

92  U.  S.  135-142,  23  L.  490,  WILLS  v.  OLAFLIN. 

Bills  and  notes.— Under  Illinois  statute  assignor  of  promissory 
note  is  liable  on  his  contract  of  assignment  after  assignee  has 
prosecuted  maker  of  note  to  Insolvency;  but  suit  against  maker  is 
unnecessary  in  case  it  would  be  unavailing,  p.  141. 

Reaffirmed  in  Martin  v.  Cole,  104  U.  Sw  40,  26  L.  651,  in  construing 
similar  Colorado  statute. 

Bills  and  notes.—  Judgment  in  bankruptcy  against  maker  of  nots 
is  conclusive  evidence  that  a  suit  against  him  on  the  note  would 
be  unavailing,  p.  141. 

Approved  in  Holland  ▼.  Martin,  123  Mass.  280,  holding  a  creditor 
of  a  bankrupt,  who  has  not  proved  his  claim  in  bankruptcy,  may, 
under  certain  conditions,,  prosecute  to  final  Judgment  an  action 
^gainst  bankrupt 

Pleading.— Allegation  in  suit  against  surety  that  a  suit  against 
principal  would  have  been  unavailing,  without  alleging  why,  is 
bad  on  demurrer,  but  defect  is  cured  by  verdict,  p.  141. 

Reaffirmed  in  United  States  v.  Bayaud,  21  Blatchf.  296,  16  Fed. 
384,  aiid  Aldrich  v.  Chubb,  35  Mich.  359,  holding  defendant  who 
has  neglected  to  demur  and  has  plead  to  merits,  cannot  tfterwaids 
object  to  formal  defects  In  declaration. 
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92  V.  S.  142-156,  23  L.  701.  MARKEY  v.  LANGLBY. 

Xortgages.— Where  mortgaged  property  is  sold  under  a  power, 
absence  of  objection  by  mortgagor  to  sale  cures  any  defects  which 
«zlst  therein,  p.  153. 

Cited  in  note,  56  Am.  Dec.  348. 

Xortgages.— Where  power  requires  sale  to  be  for  cash,  If  made 
for  part  cash  and  part  credit,  but  departure  is  beneflcial  to  mort- 
gagor, sale  will  be  held  valid,  p.  153. 

Reaffirmed  in  Mewbum  y.  Bass  82  Ala.  625,  2  So.  521. 
Distinguished  in  Simmons  v.  Baynard,  30  Fed.  537,  holding,  where 
trustee  was  empowered  to  sell  on  or  before  a  certain  date,  a  sale 
subsequent  thereto  was  beyond  his  iK>wer  and  invalid. 

Powers. —  Where  a  power  coupled  with  a  discretion  has  been 
exercised,  a  court  of  equity,  in  absence  of  fraud,  rarely  interferes, 
p.  154. 

Cited  and  applied  in  Tate  v.  Norton,  94  U.  S.  750,  24  Ix  223,  hold- 
ing equity  will  always  favor  the  validity  of  acts  of  trustee  unless 
mala  fides  be  shown;  Bound  v.  South  Carolina  Ry.  Co.,  50  Fed. 
854,  holding  courts  of  equity  never  lose  iK>wer  to  review  exercise 
of  discretion  by  trustees;  Loveland  v.  Clark,  11  Colo.  274,  18  Pac. 
549,  if  there  has  been  a  reasonable  compliance  with  the  terms  of 
sale,  this  is  all  that  is  required. 

Xortgages.— Where  property  subject  to  more  than  one  mortgage 
Is  sold  by  first  mortgagee,  he  becomes  trustee  for  benefit  of  all 
concerned,  but  he  will  not  be  held  responsible  for  errors  of  judg- 
ment, nor  for  results  which  he  could  not  reasonably  have  antici- 
pated, p.  155. 

Cited  in  Jones  v.  Ark.  Mech.,  etc.,  Co.,  38  Ark.  27,  holding  sale 
of  property  to  enforce  paramount  lien  extinguishes  Junior  lien,  or 
transfers  it  to  proceeds  of  sale;  Mellen  v.  Wallnch,  112  U.  S.  50, 
28  L.  636,  5  S.  Ct  19,  without  special  application. 

Xortgages. —  Where  property  subject  to  a  mortgage  and  other 
liens  is  sold  by  mortgagee,  the  liens  attach  to  proceeds  of  sale  in 
same  manner  and  order,  and  with  same  effect  as  they  bound  prem- 
ises before  sale,  p.  155. 

Cited  in  Dahoney  v.  Allison,  1  Posey,  115,  applied  to  attachment 
lien;  I^ewis  v.  Dillard,  76  Fed.  600.  40  U.  S.  App.  404,  in  deter- 
mining rights  of  parties,  under  an  agreement,  to  proceeds  of  sale  in 
registry  of  court. 

Miscellaneous.—  Goldsmith  v.  Rome  R.  R.  Co.,  62  Ga.  483,  not  in 
point 

^  U.  S.  15^161,  23  L.  537,  TERRY  v.  TUBMAN. 

Corporations.— Where  bank's  chnrtei*  bound  Individual  property 
of  its  stockholders  for  the  ultimate  redemption  of  its  bills,  stock- 
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hoIdcr*s  liability  arises  whon  bank  refuses  or  ceases  to  redeem  and 
is  notoriously  insolvent,  p.  161. 

Reaffirmed  In  Terry  v.  Anderson,  85  U.  S.  632.  2i  L.  366,  Terry 
V.  Anderson,  05  U.  S.  637,  and  note,  24  L.  367,  and  Ewing  v.  Stults. 
9  Ind.  App.  7,  36  N.  E.  172,  all  ifolding  there  is  no  right  to  enforce 
liability  of  stockholders  until  some  necessity  therefor  arises,  sucb 
as  insolvency  of  company;  Zang  v.  Wyant,  25  Colo.  557,  71  Am.  St 
Rep.  149,  56  Pac.  567,  and  Long  v.  Bank,  90  N.  0.  407,  a  case  similar 
in  facts  to  principal  case.  Cited,  arguendo,  in  Foreman  v.  Bigelow, 
4  aiff.  548,  P.  C.  4,934,  McDonnell  v.  Ala.  Gold  L.  Ins.  Co.,  85  Ala. 
407,  5  So.  121.  and  Albright  v.  Tex.,  etc..  R.  Co.,  8  N.  Mex.  427.  4(5 
Pac.  450,  witiiout  special  application.  See  notes,  31  Am.  Rep.  90, 
and  3  Am.  St  Rep.  841. 

Distinguished  in  Scovill  v.  Thayer,  105  U.  S.  157,  26  L.  974. 

Bills  and  notes.— A  judgment  and  execution  unsatisfied  are  evi- 
dence of  insolvency,  of  inability  to  collect,  p.  161. 

Cited  Incidentally  in  Hickox  v.  Elliott,  11  Sawy.  646.  27  Fed.  845, 
holding  it  not  necessary  to  issue  an  execution  and  have  a  retnm 
nulla  bona  thereon  to  show  Insolvency  of  Judgment  debtor;  Hodges 
V.  Silver-Hill  Min.  Co.,  9  Or.  203,  and  Bird  v.  Calvert,  22  S.  C.  296. 
298,  both  holding  Judgment  and  execution  unatlsfied  not  the  only 
sufficient  evidence  to  prove  Insolvency. 

CorporationB.—  Proper  proceeding  for  enforcing  stockholder's  lia- 
bility is  by  suit  in  equity,  p.  161. 

Cited  and  applied  in  Jones  v.  Jarman,  94  Ark.  340,  and  Mills  v. 
Scott,  99  U.  S.  29,  25  L.  295.  where  rule  was  reaffirmed;  Farmers' 
Loan  &  Tr.  Co.  v.  Funk,  49  Neb.  361,  362,  68  N.  W.  522^  and  G^man 
Nat.  Bank  v.  Farmers,  etc..  Bank,  54  Neb.  598,  74  N.  W.  1087, 
holding  action  for  enforcement  of  stockholder's  liability  calls  for 
exercise  of  equity  powers  of  courts;  Cuykendall  v.  Miles,  10  Fed. 
344,  and  Terry  v.  Martin,  10  S.  C.  265,  holding,  under  statute  mak- 
ing stockholders  liable  in  proportion  to  their  shares,  no  action  lies 
against  an  individual  stockholder  for  his  proportion.  Cited,  argu- 
endo, in  Fourth  Nat  Bank  v.  Francklyn,  120  XJ.  S.  756.  30  L.  829, 
7  S.  Ot  762,  holding,  where  statute  of  a  State  which  creates  a  cor- 
poration,  makes  stockholders  liable  for  cori)oration  debts  and  pro- 
vides a  special  remedy  for  enforcing  such  liability,  it  can  be  en* 
forced  in  no  other  manner  in  Federal  courts;  Buist  v.  Melchers.  44 
S.  O.  63,  21  S.  E.  456,  in  discussion  as  to  distinction  where  liability 
of  stockholders  is  for  a  fixed  amount  and  where  only  for  a  propor- 
tionate part;  Whitman  v.  Nat  Bank,  83  Fed.  291,  51  U.  S.  Appt  542, 
without  special  application.  See  notes,  43  Am.  Dec.  702,  and  3  Am. 
St  Rep.  855. 

Distinguished  in  Hatch  v.  Dana,  101  U.  S.  213.  25  L.  887.  where 
it  was  held  that  under  facts  proceedings  might  be  had  against  an 
individual  stockholder  to  enforce  his  liability,   and  other  stock- 
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holders  were  unDecessary  parties;  Flash  y.  Conn,  109  U.  S.  880,  27  L. 
970.  3  S.  Gt.  269.  holding,  where  liability  of  stockholder  is  liability 
In  contract,  it  may  be  enforced  by  action  at  law;  Hall  y.  Klinck. 
25  S.  G.  354,  355.  60  Am.  Rep.  510.  511,  holding  where  stockholders 
are  severally  liable  to  a  specific  amount,  creditor  may  bring  his 
action  at  law. 

Corporations. —  Statute  of  limitations  begins  to  run  against  stock- 
holder's liability  In  banking  corporation,  where  bank  refuses  to 
redeem  its  bills  and  is  notoriously  insolvent,  p.  161. 

Cited  and  applied  in  Terry  v.  Anderson.  95  U.  S.  635.  24  L.  367, 
similar  in  facts  to  principal  case;  Webber  v.  Hovey.  108  Mich.  56, 
65  N.  W.  622.  holding,  under  statute  providing  in  case  of  voluntary 
dissolution  of  corporation  the  receiver  thereof  shall  immediately 
proceed  to  collect  unpaid  stock  subscriptions,  the  statute  of  limita- 
tions begins  to  run  against  such  right  immediately  on  dissolution. 
Cited,  arguendo,  in  Long  v.  Bank  of  Tanceville.  81  N.  G.  46,  hold- 
ing statute  of  limitations,  in  its  ordinary  acceptation,  does  not 
apply  to  bank  bills  which  circulate  as  money;  Whitehurst  v.  Dey, 
90  N.  C.  546,  for  rule  that  statutes  of  limitation  may  be  altered  at 
any  time  before  they  become  a  bar;  Day  v.  Vinson,  78  Wis.  200,  47 
N.  W.  270.  10  L.  R.  A.  206,  in  discussion  as  to  when  statute  begins 
to  run  generally;  Brunswick  Terminal  Co.  v.  Nat.  Bank,  88  Fed. 
609.  and  Hutchings  v.  Lamson,  96  Fed.  721.  holding,  in  respect  to 
the  limitation  of  actions,  the  law  of  the  forum  governs.  See  note, 
50  Am.  Dec.  392. 

92   U.    S-   161-165.   23   L.   539.    HOFFMAN   v.   JOHN   HANCOCK 
MUT.  L.  INS.  CO. 

Principal  and  agent.~Acts  of  agent,  to  bind  his  principal,  must 
be  done  in  way  usual  in  line  of  business  in  which  he  is  acting, 
p.  164. 

Cited  and  relied  on  In  German-American  Bldg.  Assn.  v.  Droge, 
14  Ind.  App.  694.  43  N.  E.  476,  holding  agent  of  corporation  has  no 
power,  without  authority  from  his  principal,  to  trade  its  stock  for 
stock  in  another  corporation;  Sullivan  v.  Germanla  L.  I.  Co.,  15 
Mont.  534,  39  Pac.  745,  applying  principle  to  insurance  agent;  Ed- 
wards V.  Carson  Water  Co.,  21  Nev.  485,  34  Pac.  386,  applying  prin- 
ciple to  acts  of  officers  of  corporations.  Cited,  arguendo,  in  Farmers, 
etc..  Bank  v.  Baldwin,  23  Minn.  208,  23  Am.  Rep.  689,  in  discussing 
ultra  vires  acts  of  corporations. 

InBtirance.— Unauthorized  taking  of  a  horse  by  agent  of  insur- 
ance company  as  payment  for  premium,  held  a  fraud  upon  the  com- 
pany, and  no  valid  contract  could  arise  therefrom,  p.  164. 

Cited  and  applied  in  Sullivan  v.  Germanla  L.  I.  COy  15  Mont  535, 
39  Pac.  746,  where  an  agreement  whereby  premiums  were  to  be  paid 
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by  rents  waa  held  not  binding  on  company;  Brown  v.  Insurance  Go^ 
69  N.  H.  308»  47  Am.  Rep.  207,  holding  In  absence  of  authority  ao 
Insurance  agent  has  no  power  to  waive  payment  of  any  part  of 
premium.  Cited,  arguendo,  In  In  re  Palllser,  136  U.  S.  263,  34  L. 
517,  10  S.  Gt  1036,  holding  a  postmaster  may  sell  postage  stamps 
only  for  cash;  Union  Cent  L.  Ins.  Co.  v.  Berlin,  90  Fed.  781,  62 
U.  S.  App.  228,  without  special  application.  See  note  in  57  Am. 
Rep.  515. 

Distinguished  in  Home  Ins.  Co.  y.  Oilman,  112  Ind.  14,  13  N.  S. 
121,  and  Kerlin  v.  Nat.  Ace.  Assn.,  8  Ind.  App.  636,  35  N.  E.  42, 
where  payment  of  premium  by  cancelling  debt  owed  by  agent  to 
applicant  was  held  to  bind  company;  Van  Werden  v.  Assurance 
Soc,  99  Iowa,  628,  68  N.  W.  894,  when  receipt  of  property  other 
than  money  in  payment  of  premiums  was  held  to  bind  company; 
Wooddy  V.  Insurance  Co.,  31  Gratt.  372,  31  Am.  Rep.  739,  holding 
where  applicant  tendered  agent  money  for  premium,  but  as  com- 
pany owed  applicant  rent,  agent  refused  money  and  stated  he  woald 
apply  amount  thereof  on  rent,  held  a  valid  payment  of  premium. 

92  U.  S.  165-171,  23  L.  705,  WHITFIELD  v.  UNITED  STATES. 

War.— Where  United  States  has  seized  and  sold  cotton,  which 
owner  had  sold  to  Confederate  government,  although  retaining  pos- 
session, an  action  cannot  be  maintained  against  it  by  such  party  to 
recover  such  proceeds,  p.  171. 

Cited  Incidentally  in  Clements  v.  Yturria,  81  N.  Y.  290. 

92  U.  S.  171-175,  23  L.  469,  CAREY  v.  BROWN. 

Trusts.—  Where  suit  brought  by  trustee  to  recover  trust  property, 
or  to  reduce  it  to  i>ossession,  in  nowise  affects  his  relation  witli 
his  cestuis  que  trust,  it  is  unnecessary  to  malce  the  latter  parties, 
p.  172. 

Reaffirmed  and  applied  in  Ross  v.  Fort  Wayne,  63  Fed.  460,  2i 
U.  S.  App.  113,  Stewart  v.  Insurance  Co.,  53  Md.  574,  and  Matter 
of  Estate  of  Straut,  126  N.  Y.  212,  27  N.  E.  262.  Approved  and  relied 
upon  in  Wescott  v.  Wayne  Agr.  Worlcs,  11  Fed.  303,  holding,  in 
suit  to  collect  debt  due  trust,  cestui  not  a  necessary  party;  Hickox 
V.  Elliott,  10  Sawy.  425,  22  Fed.  20,  holding,  in  suit  to  set  aside  a 
conveyance  as  fraudulent  to  creditors,  assignor  is  not  a  necessary 
party;  Smith  v.  TorUand,  30  Fed.  737,  12  Sawy.  351,  holding,  where 
trustee  brings  suit  to  enjoin  city  from  improving  trust  property,  the 
cestui  que  trust  is  not  a  necessary  party;  Griswold  v.  Bacheller,  75 
Fed.  473,  holding,  under  such  circumstances,  Circuit  Court  may 
entertain  jurisdiction,  although  cestui  que  trust  is  resident  of  same 
State  with  defendant;  Diclienson  v.  Harris,  48  Ark.  358,  3  S.  W.  59. 
where,  in  suit  by  husband  in  regard  to  property  in  which  his  wife 
had  a  beneficial  interest,  but  which  did  not  affect  that  interest.  It  was 


783  Notes  on  U.  S.  Reports.  92  U.  S.  17^183 

held  she  was  not  a  necessary  party.  Cited,  arguendo,  In  Boyd  v. 
Jones,  44  Ark.  316,  holding  owner  of  a  debt  Is  a  necessary  party  to 
a  suit  by  a  trustee  to  foreclose  a  deed  of  trust  executed  to  him  by 
debtor  to  secure  debt;  Jackson  County  v.  Derrick,  117  Ala.  364,  23 
So.  198,  as  authority  for  holding  trustee  may  maintain  suits  for 
misappropriation,  waste,  or  conversion  of  trust  funds;  Alger  v. 
Anderson,  78  Fed.  734,  and  Mercantile  Tr.  Co.  v.  -^tna  Iron  Works, 
4  Ohio  C.  C.  592,  without  special  application.  " 

Api>eal  and  error.—  A  formal  objection  to  parties  cannot  be  made 
for  first  time  in  Supreme  Court,  p.  173. 

Pleading.— Where  want  of  parties  appears  on  face  of  bill,  ob- 
jection may  be  taken  by  demurrer;  If  It  does  not  so  appear.  It  must 
be  made  by  plea  or  answer,  p.  173. 

Rule  applied  in  Sheffield,  etc.,  Ry.  Co.  v.  Newman,  77  Fed.  791,  41 
U.  S.  App.  766. 

Estoppel.—  Party  cannot  avail  himself  of  a  lien,  the  discharge  of 
which  has  been  fraudulently  prevented  by  his  own  acts,  p.  175. 

92  U.  S.  176-179,  23  L.  480,  BAKER  v.  WHITE. 

Ax>peal  and  error.—  Judgment  of  Circuit  Court,  reversing  District 
Court  and  ordering  new  trial,  is  not  a  final  appealable  judgment, 
p.  179. 

Cited  and  applied  in  Bostwick  v.  Brlnkerhoff,  106  U.  S.  4,  27  Ii. 
74,  1  S.  Ct  16,  holding  judgment  of  reversal  in  State  court,  with 
leave  for  further  proceeding  in  lower  court,  not  subject  to  review 
in  Supreme  Court;  Coughlln  v.  Dlst  of  Columbia,  106  U.  S.  11,  27 
L.  75,  1  S.  Ct.  40,  holding  an  order  by  Supreme  Court  of  District  of 
Columbia,  directing  further  proceedings  In  court  below,  is  not  a 
final  judgment;  North  Point,  etc.,  Irr.  Co.  v.  Canal  Co.,  14  Utah, 
168,  46  Pac.  827,  holding  an  order  granting  a  temporary  injunction 
{pendente  lite  not  final  judgment  from  which  appeal  may  be  taken; 
Eastman  v.  Gurrey,  14  Utah,  171,  46  Pac.  828,  holding  no  appeal 
lies  from  order  vacating  a  judgment  and  ordering  a  new  trial.  Cited, 
arguendo,  in  Hume  v.  Bowie,  148  U.  S.  252,  37  L.  440,  13  S.  Ct  584, 
without  special  application.    See  note  in  60  Am.  Dec.  431. 

Distinguished  in  Lee  v.  Heath,  61  N.  J.  L.  251,  39  Atl.  729,  holding 
judgment  of  State  Supreme  Court,  reversing  judgment  of  Circuit 
Court  and  remitting  record  for  further  proceedings,  may  be  reviewed 
by  writ  of  error  In  State  Court  of  Appeals. 

92  V.  8.  179-183,  23  L.  542»  BURBANK  v.  BIGELOW. 

Bankruptcy. —  Jurisdiction  conferred  on  Circuit  Courts  by  clause 
2  of  section  2  of  bankrupt  act,  may  be  exercised  by  any  Circuit 
Court  having  jurisdiction  of  parties,  and  is  not  confined  to  court  of 
district  in  which  decree  of  bankruptcy  was  made,  p.  182. 
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Cited  and  applied  in  Mason  v.  Hartford,  etc.,  R.  Co.,  19  Fed.  55, 
holding  jurisdiction  of  Circuit  Courts,  concurrent  with  that  of  Dis- 
trict Courts  in  certain  banlcruptcy  proceedings.  Explained,  aiga- 
endo,  in  In  re  Moller,  14  Blatchf.  209,  F.  C.  9,700. 

Distinguished  In  Gilbert  v.  Quimby,  17  Blatchf.  405,  1  Fed.  Ul, 
Jurisdiction  under  bankrupt  act  does  not  extend  to  suit  between  cred- 
itors oyer  bankrupt's  dlTldend  in  hands  of  another. 

Bankruptcy.—  Circuit  Court  has  jurisdiction,  without  reference  to 
citizenship  of  parties,  of  suit  against  assignee  brought  by  any  per- 
son claiming  an  adverse  interest  In  property  transferable  to  or 
Tested  in  such  assignee,  p.  182. 

Cited  and  relied  on  in  Woolridge  r.  M'Kenna,  8  Fed.  677,  holding 
bill  by  assignee,  to  set  aside  a  fraudulent  conveyance  by  bankrupt 
states  a  case  rising  under  Federal  law  and  gives  Federal  courts 
jurisdiction,  Irrespective  of  citizenship  of  parties;  Lehman  v.  La 
Forge,  42  Fed.  494,  holding  Circuit  Court  has  jurisdiction  of  a  suit 
by  assignee  in  bankruptcy  to  prevent  a  person  from  establishing  on 
bankrupt's  property,  by  State  proceedings,  the  lien  of  a  fraudulent 
judgment 

Bankruptcy.—  State  courts  have  jurisdiction  to  decide  rights  of 
property  between  a  bankrupt,  or  his  assignee,  and  third  persons, 
p.  182. 

Approved  in  Winchester  v.  Helskell,  119  U.  S.  453,  30  L.  464,  7 
S.  Ct  282,  where  decree  of  State  court  in  such  a  proceeding  wa3 
held  binding.  Cited,  arguendo,  in  Francisco  v.  Shelton,  85  Va.  7^ 
8  S.  E.  794,  in  discussion  as  to  concurrent  jurisdiction  of  State  and 
Federal  courts. 

Miscellaneous.—  Cited  in  Thatcher  v.  Rockwell,  105  U.  S.  469,  26 
L.  950,  and  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  not  in  point 

92  U.  S.  183-186,  23  L.  481,  SMITH  v.  VODGES. 

Husband  and  wife. —  To  defeat  settlement  made  by  husband  upon 
his  wife,  it  must  be  intended  to  defraud  existing  creditors,  or  cred- 
itors whose  rights  are  expected  shortly  to  supervene,  p.  183. 

Reaffirmed  in  Schreyer  v.  Scott  134  U.  S.  410,  33  L.  958,  10  S.  Ct 
581,  and  Jones  v.  Clifton,  2  Flipp.  104,  F.  C.  7,457,  where  convey- 
ances to  wife  were  held  valid;  United  States  v.  Griswold,  7  Sawy. 
335,  8  Fed.  574,  where  It  appears  conveyance  has  been  made  to 
wife  merely  as  a  device  to  put  husband's  property  beyond  reach 
of  his  creditors,  wife  will  be  held  to  hold  as  trustee  of  her  husband: 
Jones  V.  Johnson,  7  Kan.  App.  619,  620,  52  Pac.  465,  466,  and  Second 
Nat  Bank  v.  Merrill,  81  Wis.  150,  29  Am.  St  Rep.  875,  50  N.  W. 
505,  holding  subsequent  creditor,  who  questions  a  conveyance,  must 
prove  that  it  was  made  with  fraudulent  intent;  Sommermeyer  r. 
Schwartz,  89  Wis.  71,  61  N.  W.  313,  where  a  settlement  of  large 
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portion  of  his  property  made  by  husband  shortly  after  entering  Into 
business  was  held  fraudulent  as  to  subsequent  creditors.  Cited, 
arguendo,  In  McDermott  v.  Ebom,  90  Ala.  261,  7  So.  752,  where  con- 
veyance of  entire  stock  of  goods  by  debtor  to  one  of  his  creditors. 
In  form  absolute  bill  of  sale,  but  Intended  as  a  mortgage,  was  held 
Toid  as  to  subsequent  as  well  as  existing  creditors.  See  note  in  14 
Am.  Dec.  7(^,  708,  84  Am.  Dee.  464,  and  14  Am.  St  Rep.  763. 

TruBts. —  Where  money  has  been  misappropriated,  the  general  rule 
of  equity  is,  that  those  wronged  may  pursue  It  as  far  as  it  can  be 
traced,  and  may  elect  to  take  property  In  which  It  has  been  Invested, 
or  to  recover  money,  p.  186. 

^  U.  S.  187-202,  23  L.  650,  LAMAR  v.  BROWNE. 

War.— Property  is  captured  on  land  when  seised  or  taken  from 
hostile  possession  by  military  forces  under  orders  from  a  command- 
ing officer,  p.  193. 

War. —  Cotton,  though  private  property,  was  legitimate  subject  of 
capture  during  the  Civil  War,  p.  194. 

ReafDrmed  In  Toung  v.  United  States,  97  U.  S.  58,  61,  24  L.  997, 
998.    See  note  In  91  Am.  Dec.  280. 

War.— For  purposes  of  capture,  property  found  In  enemy's  ter- 
ritory is  enemy's  property,  without  regard  to  status  of  owner,  p.  194. 

War.—  In  war  all  residents  of  enemy's  country  are  enemies,  p.  194. 
See  note  in  91  Am.  Dec.  279. 

Court  of  Claims  Is  invested  with  powers  as  to  captures  on  land 
somewhat  analogous  to  those  possessed  by  prize  courts  as  to  captures 
at  sea,  p.  195. 

War.—  Property  captured  at  sea  can  never  be  converted  by  captor 
until  it  has  been  brought  to  legal  adjudication,  p.  195. 

War.— Capture  of  movable  property  on  land  changes  ownership 
without  adjudication,  unless  restrained  by  governmental  regula- 
tions, p.  195. 

Courts. —  Abandoned  and  captured  property  act  gave  Court  of 
Claims  authority  to  adjudicate  between  belligerent  sovereign  and 
citizen,  and  determine  the  question  of  capture  or  no  capture,  p.  195. 


r.— Captors  of  movable  property,  as  cotton,  being  agents  of 
tlie  government,  are,  while  acting  within  scope  of  their  authority, 
protected  by  the  government;  parties  aggrieved  must  look  to  the 
government  for  indemnity,  p.  106. 

Cited  and  applied  in  Dow  v.  Johnson,  100  XJ.  S.  169,  25  L.  636, 
nolding  an  officer  of  the  Federal  army  not  liable  to  civil  action  for 
injuries  resulting  from  his  military  acts  to  enemy's  property. 
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92  U.  S.  202-214,  23  L.  473,  WALLACH  v.  VAN  RISWICK. 

Property.—  Common-law  maxim  that  a  fee  cannot  be  in  abeyance 
l9  not  now  of  universal  application,  p.  212. 

War.— After  an  adjudicated  forfeiture  and  sale  of  an  enemy's 
land  under  confiscation  act  of  July  17,  1862,  and  joint  resolution 
of  even  date,  there  Is  not  left  in  him  any  Interest  which  he  can 
convey  by  deed,  p.  213. 

Cited  and  relied  on  In  Chaffraix  v.  Shiff,  92  U.  S.  214,  23  L.  47a 
holding,  where  property  has  been  sold  under  confiscation  acts,  a  re- 
,  lease  by  the  offender  to  purchaser  does  not  give  latter  a  complete 
valid  title  to  fee;  French  v.  Wade,  102  U.  S.  133,  26  L.  45,  holdlnir 
heirs  of  one  whose  estate  had  been  confiscated,  can  recover  same  on 
his  death,  although  he  had  been  purchaser  at  condemnation  sale, 
and  had  subsequently  sold  same  to  third  party  and  had  given  all 
legal  warranties;  United  States  v.  Dunnington,  146  XJ.  S.  346,  348, 349, 
36  L.  999,  1000,  13  S.  Ct.  81,  82,  holding  the  estate  forfeited  is  the 
life  estate  of  the  offender— the  fee  remains  in  him  but  without  power 
of  alienation;  Da  vies  v.  Slidell,  154  U.  S.  626,  23  L.  871,  14  S.  Gt. 
1200,  reaffirms  the  holding;  Shields  ▼.  Shiff,  36  La.  Ann.  649,  holding^ 
the  effect  of  a  sale  under  the  confiscation  acts  Is  to  strip  the  of- 
fender of  all  rights  In  condemned  property;  Burbank  v.  Conrad,  96 
U.  S.  310,  24  L.  730,  dissenting  opinion,  the  majority  holding  the 
United  States  could  sell  no  Interest  in  land,  which  appeared  by  rec- 
ords to  be  owned  by  an  offender,  but  which,  in  fact,  had  been  pre- 
viously converted  by  deed.  Cited,  arguendo,  In  Waples  v.  Hays. 
108  U.  S.  8,  27  L.  633,  1  S.  Ct  81,  holding  the  estate  acquired  by  a 
purchaser  of  real  property,  condemned  under  confiscation  acts,  ter- 
minates with  life  of  person  for  whose  act  it  was  sold;  Fire  Extin- 
guisher Mfg.  Co.  V.  Graham,  16  Fed.  559,  as  illustrating  the  differ- 
ence between  title  by  descent  and  title  by  purchase;  Avegno  v. 
Schmidt,  113  U.  S.  298,  300,  28  L.  977,  978,  5  S.  Ct  480,  490,  holding 
a  decree  of  confiscation  has  no  effect  upon  the  interest  of  a  mort- 
gagee in  confiscated  land;  Pike  v.  Wassell,  94  U.  S.  712,  24  L.  309, 
and  Menges  v.  Carruthers,  3  Kan.  App.  82,  44  Pac.  1098,  without 
special  application;  Mason  ▼.  Tuttle,  75  Va.  107,  case  goes  off  on 
other  grounds. 

Modified  In  111.  C^nt.  R.  R.  v.  Bosworth,  133  U.  S.  100,  102,  33  L. 
553,  554,  10  S.  Ct  233,  holding,  after  condemnation  and  sale  under 
the  acts,  a  remainder  is  still  left  in  the  offender  so  vested  that  be 
may  dispose  of  It  after  receiving  a  full  pardon  from  the  president 

Distinguished  in  Jenkins  v.  Collard,  145  U.  S.  555,  556,  557,  558.  36 
L.  815.  816,  817,  12  S.  Ct  871,  872,  873,  and  Beard  v.  Lufrul,  46  La. 
Ann.  879,  15  So.  207,  both  holding,  where  defendant  in  confiscation 
proceedings  has  alienated  the  reversion  by  deed  of  warranty,  he  and 
all  persons  claiming  under  him  are  estopped  from  asserting  title 
to  premises. 
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War.— Joint  resolution  of  July  17,  1862,  was  intended  for  exclu- 
sive benefit  of  heirs  of  one  whose  lands  had  been  confiscated  under 
act  of  same  date  therewith,  to  enable  them  to  take  the  inheritance 
after  his  death,  p.  213. 

Cited  and  applied  in  Pike  v.  Wassell,  94  U.  S.  714,  24  L.  310,  N.  Y. 
Guaranty,  etc.,  Co.  v.  Tacoma  Ry.,  etc.,  Co.,  93  Fed.  56.  and  Shields 
▼.  Shiff,  36  La.  Ann.  651,  all  holding  fee  was  held  from  confiscation 
exclusively  for  benefit  of  heirs. 

War.— Proclamations  of  amnesty  at  close  of  war  could  not  give 
back  propei-ty  which  had  been  sold,  nor  any  Interest  in  It,  either  in 
possession  or  exijectancy,  p.  214. 

Reaffirmed  in  Beard  v.  Lufrui.  46  La.  Ann.  879,  881,  15  So.  20S, 
209,  and  Newby  v.  Brownlee,  23  Fed.  321,  both  holding  the  Uniterl 
States  has  no  title  nor  interest  in  land  sold  under  confiscation  acts 
after  sale  has  been  consummated. 

»2  U.  S.  214,  23  L.  478,  CHAFFRAIX  v.  SHIPF. 

War.— Title  of  purchaser  at  sale  of  confiscated  property,  supple- 
mented by  release  without  warranty  by  former  owner,  embraces  no 
more  than  a  life  estate  and  does  not  cover  fee,  p.  214. 

Approved  and  relied  upon  in  Menges  v.  Carruthers,  3  Kan.  App. 
83,  44  Pac.  1098,  where  property  Is  sold  under  confiscation  acts  the 
fee  remains  in  the  offender  but  without  power  of  alienation;  Shields 
y.  Shiff,  36  La.  Ann.  650,  holding,  after  property  Is  sold  under  con- 
fiscation acts,  the  fee  remains  In  the  government  in  trust  for  the 
heirs-at-law  of  the  offender;  Beard  v.  Lufrui,  46  La.  Ann.  879,  15 
So.  207,  holding,  if  after  property  has  been  confiscated  and  sold 
under  confiscation  acts,  offender  alienates  the  remainder  by  deed  of 
w^arranty,  accompanied  by  covenant  of  seisin,  he  and  those  claiming 
onder  him  are  estopped  from  asserting  title  to  premises;  111.  Cent. 
R.  R.  V.  Bosworth,  133  U.  S.  100,  33  L.  553,  10  S.  Ct  233,  holding 
further  as  to  effect  of  pardon  or  amnesty  on  rights  of  offender  la 
confiscated  property. 

02  U.  S.  214-256,  23  L.  563,  UNITED  STATES  V.  REESE. 

Oonatitntional  law.— If  Congress  has  not  declared  an  act  done 
within  a  State  to  be  a  crime  against  the  United  States,  courts  nave 
no  power  to  treat  it  as  such,  p.  216. 

Cited  and  applied  in  Green  v.  Elbert,  63  Fed.  309,  27  U.  S.  App. 
325,  holding  Federal  court  has  no  Jurisdiction  of  action  for  damages 
for  conspiracy  to  disbar  an  attorney  from  practice  In  State  courts; 
Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696,  1  N.  B.  363,  and 
State  V.  Indiana,  etc.,  MIn.  Co.,  120  Ind.  580,  22  N.  E.  779,  6  L.  R.  A. 
683,  and  n.,  both  holding  police  powers  not  delegated  to  Federal  gov- 
ernment resides  in    States  as  Inherent    attribute  of    sovereignty; 
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Western  Union  Tel.  Co.  v.  Pendleton,  D5  Ind.  15,  48  Am.  Rep.  605, 
New  V.  Walker,  108  Ind.  368,  58  Am.  Rep.  42,  9  N.  E.  388.  and 
Bohon  V.  Brown,  101  Ky.  358,  41  S.  W.  273,  72  Am.  St.  Rep.  422,  38 
Ia.  R.  A.  604,  all  holding  police  powers  In  local  matters  must  be 
exercised  by  the  State  and  not  Federal  government. 

ConBtltutional  law. —  Rights  and  immunities,  created  by,  or  de- 
pendent upon,  the  Fedei-al  Constitution,  can  be  protected  by  Con- 
gress in  any  manner  which,  in  the  legitimate  exercise  of  its  legis- 
lative discretion,  it  may  provide,  p.  217. 

Cited  and  applied  In  Strauder  v.  West  Virginia,  100  U.  S.  311,  25 
li.  G66,  holding  an  act  providing  for  the  removal  of  causes,  a  mode 
of  protecting  rights  and  Immunities  conferred  by  Federal  Consti- 
tution; iJnlted  States  v.  Munford,  16  Fed.  227,  228,  229,  holding 
Congress  has  power  to  regulate  Federal  elections;  Tnited  States  v. 
Goldman,  3  Woods,  195,  F.  C.  15,225,  holding  Congress  has  con- 
stitutional power  to  regulate  the  time,  place  and  manner  of  hold- 
ing elections  for  representatives  in  Congress,  and  to  protect  electors 
in  expressing  their  choice  at  such  elections;  Ex  parte  Reynolds,  3 
Hughes,  570,  F.  0.  11,720,  affirming  power  of  Congress  to  enact 
legislation  to  enforce  provisions  of  the  Constitution;  United  States 
▼.  Liancaster,  44  Fed.  895,  10  L.  R.  A.  322,  holding  Federal  courts 
have  Jurisdiction  of  a  proceeding  against  parties  for  conspiring  to 
Intimidate  a  party  from  prosecuting  contempt  proceedings  in  Fed- 
oral  court;  Ex  parte  Kinney,  3  Hughes,  13,  F.  O.  7,825,  as  recog- 
nizing that  citizens  have  privileges  under  laws  of  States,  separate 
and  distinct  from  those  which  they  have  as  citizens  of  the  United 
States;  dissenting  opinions  In  Civil  Rights  Cases,  109  U.  S.  34,  50, 
27  L.  847,  852,  3  S.  Ct  88,  49,  and  In  re  Neagle,  135  U.  S.  87,  34 
L.  80,  10  S.  Ct  676,  In  discussing  the  implied  powers  of  the  gov- 
ernment Cited,  arguendo.  In  Logan  v.  United  States,  144  U.  S. 
286,  36  L.  437,  12  S.  Ct  623,  in  reviewing  authorities;  In  re  Bald- 
win, 11  Sawy.  536,  27  Fed.  188,  without  special  application. 

Constitutional  law. —  Fifteenth  amendment  does  not  confer  right 
of  suffrage  upon  anyone,  p.  217. 

Cited  and  applied  In  I^IcPherson  v.  Blacker,  146  U.  S.  38,  36  L. 
878,  13  S.  Ct.  12,  holding  fifteenth  amendment  does  not  secure  to 
every  male  citizen  of  the  United  States  the  right  from  time  of  his 
majority,  to  vote  for  presidential  electors;  United  States  v.  Sanges, 
48  Fed.  84,  holding  the  amendments  to  the  Constitution  were  not 
intended  to  confer  new  rights;  Gougar  v.  Tlmberlalce,  148  Ind.  47, 
62  Am.  St.  Rep.  494,  46  N.  E.  341,  87  L.  R.  A.  650,  holding  women 
are  not  entitled  to  right  of  suffrage  under  fifteenth  amendment; 
Stone  V.  Smith,  159  Mass.  415,  34  N.  B.  521,  holding  vaUd,  State  act 
requiring  citizens  to  pass  an  educational  test  before  they  shall  be 
qualified  voters;  Brown  v.  Phillips,  71  Wis.  247,  36  N.  W.  245.  hold- 
ing question  of  right  of  suffrage  is  left  with  several  States,  sub- 
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Ject  to  certain  conditions.  Cited,  arguendo.  In  State  v.  County 
Court,  etc.,  90  Mo.  598,  2  S.  W.  790,  holding  women  are  citizens  as 
fully  as  men;  United  States  v.  Harris,  106  U.  S.  637,  27  L.  293,  1 
8.  Ct  607,  without  special  application.  See  notes,  97  Am.  Dec. 
263,  264,  45  Am.  Rep.  247,  and  25  Am.  St  Rep.  872. 

Qualified  and  explained  In  Ex  parte  Tarbrough,  110  U.  S.  665,  28 
L.  278,  4  S.  Ct.  159,  holding  there  are  cases  in  which  the  amend- 
ment substantially  confers  the  right  to  vote. 

Constitutional  law. —  Fifteenth  amendment  exempted  citizens 
from  discrimination  in  exercise  of  elective  franchise,  on  account  of 
race,  color,  or  previous  condition  of  servitude,  p.  217. 

Reaffirmed  in  United  States  v.  Crulkshank,  92  U.  S.  555,  23  L. 
692,  and  State  v.  Newark,  39  N.  J.  L.  387,  as  an  instance  of  a  self- 
executing  constitutional  provision.  Cited,  arguendo,  in  dissenting 
opinion  in  Civil  Rights  Cases,  109  U.  S.  49,  27  L.  852,  3  S.  Ct  49, 
Baldwin  v.  Pranks,  120  U.  S.  699,  30  L.  775,  7  S.  Ct.  666,  and  United 
States  V.  Barnhart,  10  Sawy.  500,  22  Fed.  292,  without  particular 
application. 

Oonstitational  law. —  Power  of  Congress  to  legislate  at  all  upon 
the  subject  of  voting  at  State  elections,  rests  upon  the  fifteenth 
amendment,  and  can  be  exercised  only  when  a  qualified  voter  is 
denied  the  right  to  vote  because  of  race,  color,  or  previous  con- 
dition of  servitude,  p.  218. 

Cited  and  applied  In  Ex  parte  Perkins,  29  Fed.  906,  holding  mere 
fact  that  a  representative  in  Congress  is  voted  for  at  an  election, 
does  not  authorize  Congress  to  regulate  such  elections  In  matters 
which  nowise  affect  the  United  States.  Cited  incidentally  in  Logan 
V.  United  States,  144  U.  S.  288,  36  L.  437,  12  S.  Ct  624,  in  review- 
ing  authorities. 

Distinguished  in  Le  Grand  v.  United  States,  12  Fed.  579,  and 
United  States  v.  Amsden,  10  Blss.  286,  6  Fed.  822,  both  holding  au- 
thority of  Congress,  under  fifteenth  amendment  does  not  extend 
to  punishment  of  individuals  acting  upon  their  own  responsibility, 
and  not  under  color  of  law. 

Statutes. —  A  penal  act,  broad  enough  in  its  general  language,  to 
cover  acts  without  as  well  as  within  constitutional  powers  of  Con- 
gress, cannot  be  limited  to  apply  only  to  that  which  Is  a  proper 
snbject  of  legislation,  p.  221. 

Cited  and  applied  in  Trade-Mark  Cases,  100  U.  S.  98,  25  K  553, 
holding  legislation  void  for  want  of  constitutional  authority,  which 
is  so  framed  that  its  provisions  are  applicable  to  all  commerce,  and 
cannot  be  confined  to  that,  which  Is  subject  to  control  of  Congress; 
United  States  v.  Harris.  106  U.  S.  641,  27  L.  294,  1  S.  Ct  611,  and 
Baldwin  v.  Franks,  120  U.  S.  686,  687,  688,  691,  30  L.  768,  769,  770, 
7  S.  Ct  659,  660,  662,  both  holding  section  5519,  revised  statutes,  is 
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nnconstitutional  as  a  provision  for  the  punishment  of  a  conspiracy, 
within  a  State,  to  deprive  an  alien  of  rights  guaranteed  to  him 
therein  by  a  treaty  of  the  United  States;  Bolles  v.  Outing  Co.,  175 
U.  S.  265,  construing  law  punishing  infringement  of  copyright; 
Logan  V.  United  States,  144  U.  S.  290,  36  L.  438,  12  S.  Ct  625, 
holding  section  In  revised  statutes,  that  laws  of  State  in  whleb 
Federal  court  Is  held  shall  be  rules  of  decision  as  to  competency  of 
witnesses  in  trials  at  common  law,  and  in  equity  and  admiralty,  has 
no  application  to  criminal  trials;  Le  Grand  v.  United  States,  12 
Fed.  581,  similar  to  principal  case;  United  States  v.  Huggett,  40 
Fed.  638,  holding  reasonable  doubt  in  the  construction  of  a  penal 
statute,  is  not  always  to  be  resolved  in  favor  of  the  accused;  Man- 
hattan Tr.  Co.  V.  Dayton,  59  Fed.  333,  16  U.  S.  App.  588,  hold- 
ing, under  act  authorizing  municipalities  to  contract  for  a  period 
not  exceeding  ten  years,  contracts  for  twenty  years,  or  for  an  in- 
definite period,  cannot  be  sustained;  Logan  v.  Stogsdale,  123  Ind. 
375,  24  N.  E.  136,  8  L.  R.  A.  60,  and  n.,  in  construing  act  relathig 
to  establishment  of  highways;  Supervisors  v.  Stanley,  105  U.  S. 
312,  26  L.  1050,  affirming  12  Fed.  88,  holding,  where  part  only  of 
provisions  in  a  statute  are  unconstitutional,  if  valid  provisions  are 
separable,  they  may  stand:  Stewart  v.  Adams,  50  Kan.  572,  32 
Pac.  913,  where  court  in  Interpreting  city  ordinance,  refused  to 
give  it  a  different  meaning  than  appeared  on  face  thereof.  Cited, 
arguendo,  In  Chamberlain  v.  Cranbury  Township,  57  N.  J.  L.  614, 
31  Atl.  1036,  and  State  v.  Indiana,  etc.,  Min.  Co.,  120  Ind.  579, 
22  N.  E.  779,  6  L.  R.  A.  582,  and  n.,  in  discussion  as  to  when  courts 
are  authorized  to  accept  part  and  reject  part  of  a  statute;  dissent- 
ing opinions  in  United  States  v.  Cruikshank.  92  U.  S.  564,  23  L.  596, 
and  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  377,  51  N.  W.  407, 
as  to  duty  of  courts  in  construing  statutes;  The  Katie,  40  Fed.  482, 
7  L.  R.  A.  58,  and  n.,  United  States  v.  Chase,  135  U.  S.  261,  34  L. 
120,  10  S.  Ct.  758,  and  Paragon  Paper  Co.  v.  State,  19  Ind.  App. 
326,  49  N.  E.  604,  without  special  application. 

*  Distinguished  in  Chicago,  etc.,  R.  Co.  v.  Jones,  149  111.  386.  41 
Am.  St.  Rep.  293,  37  N.  E.  254,  24  L.  R.  A.  148,  where  statute  re- 
lating to  rates  of  transportation  was  held  valid,  so  far  as  it  re- 
lated to  charges  wholly  within  State. 

Constitutional  law.—  Act  of  May  31,  1870,  providing  penalties  for 
depriving  a  qualified  voter  of  his  right  to  vote,  being  too  general 
in  its  terms  to  be  upheld  as  "appropriate  legislation."  to  protect 
voters  from  being  deprived  of  their  rights,  on  account  of  race, 
color,  or  previous  condition  of  servitude,  is  invalid,  and  will  not 
Justify  an  indictment  of  an  inspector  at  a 'municipal  election,  for 
refusing  negro  votes,  p.  221. 

Cited  in  Cully  v.  Baltimore,  etc.,  R.  Co.,  1  Hughes,  639,  540.  F. 
C.  3,466,  holding  act  of  March  1,  1875,  so  far  as  it  seeks  to  inflict 
penalUes  for  violation  of  rights  which  belong  to  citizens  of  a  State, 
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'was  without  the  power  of  Congress;  arguendo,  in  Ferguson  v.  Allen, 
7  Utah,  276,  26  Pac.  5W,  and  United  States  v.  Sanges.  48  Fed.  82, 
incidentally;  State  v.  Strauder,  11  W.  Va.  .816,  27  Am.  Rep.  C19,  as 
authority  for  holding  the  act  of  May  31,  1870,  was  unconstitutional. 

Distinguished  In  United  States  v.  Belvin,  46  Fed.  382,  383,  holding 
act  of  1870  applicable  to  congressional  elections;  United  States  v. 
Munford,  16  Fed.  230,  232,  holding  Congress  has  power  to  regulate 
Federal  elections. 

Miscellaneous. —  United  States  v.  Sanges,  144  U.  S.  321,  36  L. 
449,  12  S.  Ct.  613,  holding  writ  of  error  does  not  lie  in  behalf  of 
United  States  in  criminal  cases;  Twin  City  Gas  Works  v.  People, 
156  111,  391,  40  N.  B.  952,  People  v.  Loeffler,  175  111.  610,  51  N.  E. 
793,  and  dissenting  opinion  in  People  v.  Gallagher,  93  N.  Y.  458,  not 
in  point 

«  U.  S.  257-259,  23  L.  656,  MONTGOMERY  v,  BUCYRUS  MA- 
CHINE WORKS. 

Bankruptcy.—  Settlement  made  with  bankrupt  firm  less  than  four 
months  before  decree,  whereby  goods  fraudulently  obtained  were 
returned,  cannot  be  set  aside  by  assignee,  p.  259. 

Cited  in  Sleeper  v.  Davis.  64  N.  H.  62,  10  Am.  St  Rep.  380,  6  Atl. 
203,  holding  purchaser  of  goods  from  one  who  obtained  possession 
by  fraudulent  purchase  cannot  hold  them  against  the  original  ven- 
dor when  consideration  of  sale  to  him  was  an  antecedent  debt  which 
he  held  against  fraudulent  vendee.  Cited,  arguendo,  in  Wallace  v. 
Cohen,  111  N.  C.  107,  15  S.  B.  893,  without  special  application. 

^  U.  S.  250-275,  23  L.  543,  HENDERSON  v.  MAYOR  OF  NEW 
YORK. 

Constitutional  law.-:-  Constitutionality  of  a  statute  must  be  deter- 
mined by  its  natural  and  reasonable  effect,  and  not  by  the  language 
in  which  framed,  p.  266. 

The  following  citing  cases  have  reaffirmed  this  principle:  Morgan 
v.  Louisiana,  118  U.  S.  462,  30  L.  241,  6  S.  Ct  1118,  Williams  v.  Missis- 
sippi, 170  U.  S.  225,  42  L.  1016, 18  S.  Ct.  588,  In  re  Parrott,  6  Sawy.  364, 
383,  1  Fed.  496,  515,  Ex  parte  Thornton,  4  Hughes,  232, 12  Fed.  547, 
Railroad  Tax  Cases,  8  Sawy.  308,  13  Fed.  778,  Donald  v.  Scott,  74  Fed. 
861.  -Joseph  V.  Randolph,  71  Ala.  506, 46  Am.  Rep.  350,  State  v.  Express 
€o.,  60  N.  H.  262,  and  Norfolk,  etc.,  R.  Co.  v.  Commonwealth,  88  Va. 
103.  29  Am.  St  Rep.  711,  13  S.  E.  342,  13  L.  R.  A.  110,  and  n.,  dissent- 
ing opinion  in  United  States  v.  Freight  Assn.,  166  U.  S.  354, 41  L.  1032, 
17  S.  Ct.  564,  and  dissenting  opinion  in  New  York  v.  Roberts, 
171  U.  S.  681,  19  S.  Ct.  76.  Other  citing  cases  have  approved  the 
syllabus  rule  in  construing  Chinese  exclusion  acts,  and  holding  un- 
just and  absurd  construction  should  be  avoided;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  374,  30  L.  227,  6  S.  Ct.  1073,  Lau  Ow  Hew  v.  United 
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States,  144  U.  S.  50,  36  L.  344,  12  S.  Ct  520,  In  re  Leong  Ylck  Dew, 
10  Sawy.  46,  19  Fed.  495,  In  re  Chew  Heong,  21  Fed.  799,  10  Sawy. 
374,  and  Lee  Kan  v.  United  States.  62  Fed.  918,  15  U.  S.  App.  5ia 
Approved  also  in  Groves  v.  County  Court,  42  W.  Va.  593,  26  S.  E. 
462,  holding  act  in  question  a  H>^lal  l&w  and  invalid. 

Commerce. —  State  statute  which  operates  to  compel  shipowner? 
to  pay  a  per  capitk  tax  on  each  immigrant  landed,  in  effect  imposes 
a  tax  on  the  passenger  himself,  and  when  applied  to  passengers 
from  foreign  countries  is  a  regulation  of  commerce  and  void,  pp. 
269,  271. 

Cited  and  relied  on  in  Chy  Lung  v.  Freeman,  92  U.  S.  276,  23  L. 
561,  a  case  very  similar;  Hall  v.  De  Cuir,  95  U.  S.  497,  24  L.  551, 
holding  invalid  State  statute  requiring  steamboat  companies  en- 
gaged in  Interstate  business  to  provide  lilce  compartments  for  pas- 
sengers, irrespective  of  color;  Cook  v.  Pennsylvania,  97  U.  S.  572, 
24  L.  1017,  holding  State  act  requiring  auctioneer  to  pay  tax  on  all 
goods  sold  by  him  is  invalid  as  to  imported  goods  sold  in  origfna] 
package;  Telegraph  Co.  v.  Texas,  105  U.  S.  465,  26  L.  1068.  holding 
invalid  State  statute  imposing  tax  on  each  message  sent  by  tele- 
graph company;  Gloucester  Ferry  Co.  v.  Penn.,  114  U.  S.  213,  29  L. 
165,  5  Sw  Ot  838,  holding  interstate  transportation  not  subject  to 
State  exactions;  Bobbins  v.  Shelby  Tax.  Dlst,  120  U.  S.  492,  30  L. 
696,  7  S.  Ct  594.  and  Brennan  v.  Titusvllle,  153  U.  S.  300,  38  L.  722, 
14  S.  Ct  832,  where  law  imposing  tax  on  all  agents  soliciting  orders 
on  behalf  of  manufacturers  of  goods  was  held  Invalid  as  to  agents 
representing  manufacturers  outside  of  State;  W.  U.  Tel.  Co.  v. 
Pendleton,  122  U.  S.  357,  30  L.  1189,  7  S.  Ct  1128,  where  State  stat- 
ute, compelling  telegraph  companies  to  promptly  deliver  dispatehesr 
was  held  invalid  as  to  dispatches  to  be  delivered  outside  of  State; 
People  V.  Gompagnie,  etc.,  107  U.  S.  60,  27  L.  384,  2  S.  Ot  88.  afflnn- 
Ing  20  Blatchf .  300,  302,  305,  10  Fed.  360,  361,'  364,  where  New  York 
statute,  imposing  tax  of  $1  on  each  alien  passenger  coming  into 
the  port  of  New  York,  was  held  void;  In  re  Ware,  53  Fed.  783,  hold- 
ing, in  absence  of  proof  that  alum  in  baking  powder  Is  deleterious 
to  health,  statute  making  it  misdemeanor  to  sell  baking  powder  con- 
taining alum  cannot  apply  to  sales  of  original  packages  imported 
from  other  States;  Jervey  v.  The  Carolina,  66  Fed.  1017,  holding  act 
declaring  any^boat,  with  certain  exceptions,  transporting  liquors  at 
night,  liable  to  seizure  and  confiscation,  void;  State  v.  Indiana,  etc., 
Min.  Co.,  120  Ind.  579,  22  N.  E.  779,  6  L.  B.  A.  583,  and  n.,  where 
statute,  purpose  of  which  was  to  prevent  transportation  of  natural 
gas  from  one  State  to  another,  was  held  void;  State  v.  Saunders,  19 
Kan.  130,  27  Am.  Hep.  100,  where  statute  prohibiting  the  exporta- 
tion from  State  of  birds  lawfully  killed  was  held  void.  Cited,  argu- 
endo, in  Brown  v.  Houston,  114  U.  S.  631,  29  L.  260,  5  S.  Ct  1096. 
collecting  authorities,  and  holding,  in  absence  of  congressional  legis- 
lation, States  may  regulate  matters  of  local  interest  even  if  Intei^ 
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state  commerce  is  incidentally  affected  thereby;  United  States  v. 
Hopkins,  82  Fed.  538,  539,  holding  stock  shipped  from  various 
States  to  stock-yard,  to  be  there  sold  or  reshipped,  does  not  cease  co 
be  subject  of  interstate  commerce  when  unloaded  at  yard;  State  v. 
Kansas,  etc.,  Goal  Co.,  96  Fed.  360,  Transportation  Co.  y.  Parkers- 
burg,  107  U.  S.  702,  705,  27  L.  588,  580,  2  8.  Ot  741,  744,  The  Kate, 
56  Fed.  616,  and  People  v.  Phlppin,  70  Mich.  14,  37  N.  W.  892,  with- 
out particular  application.    See  note  in  27  Am.  St.  Rep.  550. 

Distinguished  in  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  542,  24  L. 
152,  affirming  power  of  State  to  impose  conditions  on  a  foreign  cor- 
poration wishing  to  transact  business  within  its  territory;  Hem- 
mlngton  v.  Georgia,  103  U.  S.  314,  41  L.  173,  16  S.  Ot  1092,  and 
State  V.  Railroad  Co.,  24  W.  Va.  790,  49  Am.  Rep.  293,  where  law 
l^rohlbitlng  work  on  the  Sabbath  was  held  applicable  to  railways 
engaged  in  interstate  commerce;  Bagg  v.  Wilmington,  etc.,  R.  Co., 
109  N.  O.  280,  26  Am.  St  Rep.  571,  14  S.  B.  80.  14  L.  R.  A.  597,  hold- 
ing State  statute  requiring  railway  companies  to  ship  freight  within 
five  days  after  receiving  same  not  an  invasion  of  power  of  Con- 
gress to  regulate  commerce;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
598,  33  L.  1029,  10  S.  Ct.  594,  where  validity  Is  affirmed  of  statute 
imposing  tax  on  corporate  franchises;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St  532,  where  State  tax  on  gross  receipts  of  an 
interstate  telegraph  company  was  held  valid;  Providence  Coal  Co. 
V.  Providence,  etc.,  R.  Co.,  15  R.  I.  310,  4  Atl.  397,  holding  statute  for- 
bidding discrimination  by  a  common  carrier  in  his  charges  for  trans* 
portation,  applies  to  contracts  for  transportation  beyond  State  as 
well  as  within;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  290,  44  Am. 
St  Rep.  912,  18  S.  E.  281,  holding  valid  statute  requiring  all  tele- 
graph companies  doing  business  in  State  to  promptly  deliver  tele- 
grams. 

Commerce.—  A  State  law  or  rule  emanating  from  lawful  author- 
ity, prescribing  terms  on  which  alone  a  vessel  can  discharge  Its  pas- 
seogers  with  an  alternative  of  paying  a  given  sum  per  capita.  Is 
void  as  a  regulation  of  commerce,  p.  271. 

Cited  in  Bangor  v.  Smith,  83  Me.  426,  22  Atl.  380,  13  L.  R.  A.  088, 
and  n.,  applying  principle  to  right  of  railroad  company  to  bring 
passengers  into  a  State.    See  note  in  ^7  Am.  St  Rep.  558. 

Commerce.— Under  exercise  of  its  police  powers  a  State  cannot 
legislate  in  regard  to  a  subject-matter,  such  as  Interstate  commerce, 
which  has  been  confided  exclusively  to  discretion  of  Congress  by  the 
Constitution,  p.  271. 

Cited  and  applied  in  Railroad  Co.  v.  Husen,  95  U.  S.  470,  471,  472, 
24  L.  530,  holding  void  Missouri  statute  prohibiting  the  importa- 
tion of  Texas  cattle  into  State  during  certain  periods  of  the  year; 
Bowman  v.  Chicago,  etc.,  Ry.  Co.,  125  U.  S.  492,  31  L.  709,  8  S.  Ct 
702,  where  statute  forbidding  carriers  to  bring  intoxicating  liquors 
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Into  State  unless  furnished  with  a  specified  certificate,  was  held  to 
be  an  illegal  restraint  on  commerce;  Lelsy  v.  Hardin,  135  U.  S.  108, 
120,  34  L.  132,  136,  10  S.  Ct  684.  holding  statute  prohibiting  Im- 
portation and  sale  of  Intoxicating  Uqubrs,  void  so  far  as  It  applies 
to  sales  In  original  package  made  by  Importer;  Gulf,  etc.,  Ry.  v. 
Hefley.  158  U.  S.  104,  39  L.  913,  15  S.  Gt.  804,  holding  State  statute 
relating  to  rates  of  transportation  void,  there  being  a  Federal  stat- 
ute covering  the  same  matter;  Collins  v.  New  Hampshire,  171  U.  8. 
34.  18  S,  Ct  769,  where  New  Hampshire  statute  which.  In  effect, 
prohibited  the  sale  or  oleomargarine,  was  held  void;  In  re  Minor,  69 
Fed.  235,  236,  holding  statute  imposing  tax  on  sale  of  cigarettes  void 
so  far  as  It  applies  to  those  Imported,  from  another  State  and  sold 
In  original  package;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed.  788, 
holding  statute  prohibiting  Importation  of  liquors  is  void  when  State 
recognizes  the  manufacture  and  sale  thereof  within  its  bounds; 
Sawrie  v.  Tennessee,  82  Fed.  618,  holding  statute  entirely  prohibiting 
Importation  and  sale  of  cigarettes,  void;  Leavy  v.  United  States,  92 
Fed.  349,  holding,  under  exercise  of  police  power.  State  cannot  ob- 
struct navigable  waters.  Cited,  arguendo,  In  Jamieson  v.  Indiana, 
etc.,  on  Co.,  128  Ind.  578,  28  N.  E.  83,  12  L.  R.  A.  660,  as  recog- 
nizing the  power  in  States  to  enact  police  regulations;  State  v.  Cut- 
shall,  110  N.  C.  550,  15  S.  E.  264,  16  L.  R.  A.  133,  annuUing  act  pro 
riding  that  any  person  who,  being  married,  shall  marry  a  second 
time  during  lifetime  of  first  spouse,  whether  marriage  takes  place 
within  State  or  outside,  shall  be  guilty  of  felony;  Patterson  v.  Ken 
tucky,  97  U.  S.  503,  24  L.  1116,  and  Forster  v.  Scott,  136  N.  Y.  KH, 
32  N.  E.  977,  18  L.  R.  A.  547,  and  n.,  in  discussing  police  powers  of 
government;  dissenting  opinion  In  State  v.  Cutshall,  110  N.  C.  55<x 
15  S.  E.  266,  16  L.  R.  A.  135,  see  opinion  of  majority,  supra.  See 
note  in  26  Am.  Rep.  517,  and  47  Am.  St.  Rep.  537,  note  on  quaran- 
tine and  health  laws. 

Distinguished  In  Morgan's  Steamship  Co.  v.  Louisiana,  118  U.  S. 
464,  30  L.  241,  6  S.  Ct  1119,  where  State  quarantine  laws  were  held 
valid;  Beer  Co.  v.  Massachusetts,  97  U.  S.  34,  24  L.  992.  and  Mugler 
V.  Kansas,  123  U.  S.  663,  31  L.  211.  8  S.  Ct,  298,  aflarmlng  constitu- 
tionality of  statute  prohibiting  manufacture  of  malt  or  intoxicating 
liquors;  Lelsy  v.  Hardin,  135  U.  S.  147,  34  L.  145,  10  S.  Ct.  697;  dis- 
senting opinion,  see  opinion  of  majority,  supra;  Lawton  v.  Steele, 
152  U.  S.  137,  38  L.  389,  14  S.  Ct  501,  holding  statute  autlioriring 
the  summary  destruction  of  instruments  used  in  catching  fish  in 
violation  of  law,  to  be  valid  exercise  of  police  power  by  State;  Fry 
v.  State,  63  Ind.  563,  30  Am.  Rep.  246,  where  statute  regulating  issu- 
ing and  taking  up  of  tickets  by  common  carriers,  was  held  valid 
])ollce  regulation;  Jamieson  v.  Indiana,  etc..  Oil  Co.,  128  Ind.  581,  28 
X.  E.  85,  12  L.  R.  A.  661,  where  statute  regulating  mode  of  trans- 
porting natural  gas  was  held  valid  police  regulation,  and  not  a  regu- 
lation of  commerce,  infringing  powers  of  Congress;  Louisiville,  etc., 
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R.  O).  V.  Kentucky,  161  U.  S.  700,  40  L.  859,  16  S.  Ct.  723,  where 
statute  forbidding  a  consolidation  of  interests  by  parallel  or  com- 
peting lines  of  railroad  was  held  a  legitimate  exercise  of  police 
power  of  State;  State  v.  Addington,  12  Mo.  App.  226,  holding  valid 
a  statute,  relating  to  sale  of  oleaginous  substances  for  food. 

States.— Whenever  a  State  statute  invades  the  domain  of  legisla- 
tion, which  belongs  exclusively  to  Congress,  it  is  void,  p.  272. 

Cited  and  principle  applied  in  Swift  v.  Sutphin,  39  Fed,  639,  re- 
ported as  note  to  Swift  v.  Sutphin,  39  Fed.  630,  Minnesota  v.  Barber, 
136  U.  S.  319,  34  L.  457,  10  S.  Ct.  863,  affirming  39  ted.  643,  648. 
and  In  re  Rebman,  41  Fed.  869,  holding  meat  inspection  act,  which 
operated  to  exclude  from  sale  all  meat  slaughtered  outside  of  State, 
to  be  invalid;  In  re  Sanders,  52  Fed.  80i,  808,  18  L,  R.  A.  551,  553, 
where  State  statute  requiring  persons  selling  seeds  in  packages  to 
mark  thereon  date  when  seed  were  grown,  was  held  invalid;  Carton 
V.  Illinois,  etc.,  R.  Co.,  59  Iowa,  152.  44  Am.  Rep.  675,  13  N.  W.  69, 
holding  State  statute  regulating  rates  of  transportation  void  as  to 
goods  to  be  carried  out  of  State;  Norfolk,  etc.,  R.  Co.  v.  Common- 
wealth, 88  Va.  100,  29  Am.  St.  Rep.  708,  13  S.  E.  341,  13  L.  R..A.  109, 
and  n.,  where  statute  forbidding  the  running  of  interstate  freight 
trains  on  Sunday,  was  held  void.  Cited,  arguendo,  in  Geer  v.  Con- 
necticut, 161  U.  S.  542,  40  L.  801,  16  S.  Ct  609,  dissenting  opinion,  a» 
authority  for  holding  States  cannot  interfere  with  control  or  regu- 
lation of  interstate  commerce;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
687.  27  L.  446,  2  S.  Ct  192.  and  In  re  Parrott,  6  Sawy.  362.  1  Fed. 
404,  without  special  application.    See  note,  27  Am.  St.  Rep.  560. 

Commerce. —  Laws  governing  the  right  to  land  immigrants  should 
be  uniform,  and  are  national  in  character,  and,  therefore,  fall  wlthiu 
•exclusive  jurisdiction  of  Congress,  p.  273. 

Cited  and  applied  in  Head-Money  Cases,  112  U.  S.  592,  28  L.  802. 
5  S.  Ct  250,  affirming  21  Blatchf.  463,  464,  18  Fed.  137,  138,  uphold- 
ing act  of  Congress  imposing  a  duty  of  50  cents  on  every  alien  pas- 
senger coming  into  the  United  States  in  steam  or  sail  vessels;  In  re 
Florio,  43  Fed.  115,  sustaining  act  of  Congress  prohibiting  importa- 
tion of  aliens  under  contract  to  perform  labor.  Cited,  arguendo,  in 
Bowman  v.  Chicago,  etc.,  Ry.  Co.,  125  U.  S.  482,  31  L.  706,  8  S.  Ct. 
697.    See  note,  59  Am.  Rep.  269. 

Commerce.— Quaere,  whether,  in  absence  of  legislation  by  Con- 
fess, a  State  can,  by  appropriate  legislation,  protect  itself  against 
actual  paupers,  vagrants,  criminals,  and  diseased  persons  arriving 
from  foreign  countries,  p.  275. 

Cited  on  this  question  in  Machine  Co.  v.  Gage,  100  U.  S.  679,  25 
Li.  755,  and  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am.  St  Rep.  881,  75 
N.  W.  61,  41  L.  R.  A.  421,  both  holding,  in  absence  of  Federal  stat- 
tite  or  treaty  to  contrary.  State  court  has  jurisdiction  of  action  ex  con- 
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tracto,  between  white  man  and  tribal  Indian;  Mobile  Ck>.  ▼.  Kimball, 
102  U.  S.  702»  26  L.  241,  sustaining  vaUdity  of  State  act  providliig 
for  improvement  of  Mobile  bay;  New  Orleans  Gas  Go.  y.  Louisiana 
L.  Co.,  115  U.  8.  661,  29  L.  521,  6  8.  Ot  258,  without  special 
application. 

Miscellaneous. —  Cited,  Incidentally,  in  Oceanic  8team  Nav.  Co.  ▼. 
Tappan,  16  Blatchf .  297,  F.  C.  10,405,  and  The  Clymene,  9  Fed.  166, 
arguendo,  as  to  whether  States  may  exercise  jurisdiction  over  sub- 
ject of  pilotage,  until  such  time  as  Congress  may  interfere;  State  y. 
BaUroad  Co.,  24  W.  Va.  789,  49  Am.  Rep.  292,  not  in  point 

92  U.  8.  275-281,  23  L.  550,  CHY  LUNG  v.  FREEMAN. 

Aliens. —  Right  of  State  to  legislate  to  protect  itself  against 
paupers  or  criminals  from  abroad,  can  only  arise  from  a  vital  neces- 
sity for  its  exercise,  and  cannot  be  carried  beyond  scope  of  tliat 
necessity,  p.  280. 

Cited,  arguendo,  in  Bowman  v.  Chicago,  etc.,  Ry.  Co.,  125  U.  S. 
492,  81  L.  700,  8  S.  Ct  702,  holding  State,  for  purpose  of  protecting 
its  citizens  from  evils  of  Intemperance,  canuot  enact  laws  which 
regulate  commerce  between  its  people  and  those  of  other  States. 

Commerce. —  Responsibility  for  regulations,  relating  to  foreign 
commerce,  belongs  solely  to  the  national  government,  p.  280. 

Aliens. —  Passage  of  laws  which  concei-n  adm'ssion  of  subjects  of 
foreign  nations  to  United  States,  belongs  to  Congress  and  not  to 
States,  p.  280. 

Cited  and  relied  on  in  Head-Money  Cases,  112  IT.  S.  598,  28  L.  802, 
5  S.  Ct.  251,  holding  act  of  Congress  imposing  duty  on  every  alien 
passenger  brought  into  ports  of  United  States,  to  be  a  valid  exercise 
of  its  power  to  regulate  commerce;  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  724,  37  L.  917,  13  S.  Ct.  1026,  affirming  constitutionality  of 
acts  of  Congress  relating  to  immigration  of  Chinese;  State  v. 
Kansas,  etc..  Coal  Co.,  C6  Fed.  364,  365,  in  discussion  as  to  power  of 
States  to  inhibit  any  class  of  persons  from  coming  within  its  borders. 

Conunerce. —  California  statute  requiring  steamship  companies 
to  give  a  bond  in  case  of  each  immigrant  brought  into  country,  that 
such  immigrant  will  not  lieeome  a  charge  on  State,  is  an  Illegal 
restriction  on  commerce,  and  void,  p.  281. 

Cited  and  applied  in  Railroad  Co.  v.  Husen,  95  U.  S.  470,  472,  24  L. 
530,  holding  Missouri  statute  prohibiting  the  bringing  of  Texas  cat- 
tle Into  State  during  certain  periods  of  year  to  be  illegal  restraint  on 
commerce;  People  v.  Compagnie,  107  U.  S.  60,  27  L.  384,  2  S.  Ct  88, 
holding  void  New  York  statute  Imposing  tax  on  every  alien  passen- 
ger coming  into  port  of  New  York;  Brennan  v.  TitusvlUe,  153  V.  ?• 
300,  38  L.  722,  14  S.  C.  832,  holding  statute  requiring  afl  peddlers 
or  agents  selling  goods  within  State  to  obtain  license,  is  InTalid  a£  to 


J 


Ifyi  Notes  on  U.  S.  Reports.  92  U.  S.  275-281 

agents  representing  manufacturers  outside  of  State;  In  re  Parrott,  6 
Sawy.  364,  365,  1  Fed.  496,  497,  where  statute,  prohibiting  the  em- 
ployment of  Chinese  by  corporations,  was  held  invalid;  Swift  v.  Sut- 
phin,  39  Fed.  639,  and  In  re  Barber,  39  Fed.  648,  both  holdlns;  Invalid 
State  act  requiring  all  fresh  meat  sold  within  State  to  be  inspected 
by  State  inspector  within  twenty-four  hours  from  time  killed;  In  re 
Lee  Sing,  43  Fed.  362,  holding  city  ordinance  requiring  all  Chinese 
to  remove  from  city  to  place  outside  its  boundary,  is  Inyalld;  Sttfte 
V.  Indiana,  etc.,  Min.  Co.,  120  Ind.  579,  22  N.  B.  779,  6  L.  B.  A.  583, 
and  n.,  where  State  act,  the  purpose  of  which  was  to  prevent  the 
transportation  of  natural  gas  from  State  to  State,  was  held  void; 
State  V.  Saunders,  19  Kan.  130,  27  Am.  Rep.  100,  holding  void  State 
statute  prohibiting  the  exportation  of  birds;  Bangor  v.  Smith,  83 
Me.  425,  22  Atl.  380,  13  L.  R.  A.  688,  and  n.,  holding  State  statute  re- 
quiring common  carriers  to  remove  paupers  which  they  have  brought 
into  State,  to  be  an  illegal  regulation  of  commerce;  State  v.  Cutshall, 
110  N.  C.  550,  15  S.  B.  264,  16  L.  R.  A.  133,  holding  invalid  a  State 
statute  providing  for  punishment  of  bigamous  marriages  contracted 
In  another  State;  Milliken  v.  City  Council,  54  Tex.  394,  38  Am.  Rep. 
630.  holding  void  city  ordinance  prohibiting  the  renting  of  premises 
to  lewd  women;  Norfolk,  etc.,  B.  Co.  v.  Commonwealth,  88  Va.  103, 
29  Am.  St.  Rep.  712,  13  S.  E.  342,  13  L.  R.  A.  110,  and  n.,  holding 
void  State  statute  forbidding  running  of  interstate  freight  trains  on 
Sunday;  Geer  v.  Connecticut,  161  U.  S.  542,  40  L.  801,  16  S.  Ct.  609, 
dissenting  opinion,  the  majority  holding  State  act  prohibiting  ex- 
portation of  certain  game,  to  be  valid;  dissenting  opinion  in  State  v. 
Gutshall,  110  N.  C.  556,  15  S.  E.  266,  16  L.  R.  A.  135,  see  opinion  of 
majority,  supra.  Cited,  arguendo,  in  State  v.  Kansas,  etc..  Coal  Co., 
06  Fed.  360,  Beer  Co.  v.  Massachusetts,  97  U.  S.  34,  24  L.  992,  and 
N«w  Orleans  Gas  Co.  v.  Louisiana  L.  Co.,  115  U.  S.  662,  29  L.  521,  6 
S.  Ct.  258,  without  special  application.  See  notes,  5  Sawy.  665,  P.  0. 
8.546.  and  monographic  note,  27  Am.  St.  Rep.  558. 

Distinguished  in  Lawton  v.  Steele,  152  U.  S.  137,  38  L.  889,  14 
S.  Ct.  501,  affirming  constitutionality  of  act  providing  for  summary 
destruction  of  instruments  used  in  the  catching  of  fish  In  violation 
of  State  fishery  laws;  Louisville,  etc.,  R.  Co.  v.  Kentucky,  161  U. 
S.  700,  40  L.  859,  16  S.  Ct  723,  where  statute  providing  no  trans- 
portation company  should,  by  purchase  or  otherwise,  obtain  control 
of  a  competing  line,  was  held  valid  exercise  of  police  power;  Holden 
v.  Hardy,  169  U.  S.  383,  42  L.  788,  18  S.  Ct  385,  affirming  validity 
of  State  statute  fixing  number  of  hours  which  shall  constitute  a 
day's  labor;  Fry  v.  State,  63  Ind.  563,  30  Am.  Rep.  246,  where  stat- 
ute regulating  issuing  and  taking  up  of  tickets  by  common  carriers 
was  held  valid  police  regulation;  Jamieson  v.  Indiana,  etc.,  Oil  Co., 
128  Ind.  581,  28  N.  B.  85,  12  L.  R.  A.  661,  where  statute  regulating 
the  transportation  of  natural  gas  was  held  a  valid  exercise  of  police 
power;  State  y.  Addlngton,  12  Mo.  App.  226,  affirming  validity  of 
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act  regulating  sale  of  oleaginous  substances  for  food;  Bagg  t.  WO- 
mlngton,  etc..  R.  Co.,  100  N.  C.  280,  26  Am.  St.  Rep.  571,  14  S.  B.  80, 
14  L.  R.  A.  597,  holding  State  statute  providing  penalty  for  fallnrp 
of  railroad  company  to  ship  freight  within  specified  time,  not  Id 
conflict  with  Federal  Ck>nstltutlon;  Western  Union  Tel.  Oa  ▼» 
Mayer,  28  Ohio  St  532,  affirming  validity  of  State  law  imposing 
tax  on  gross  receipts  of  Interstate  telegn^ph  company  doing  busi- 
ness in  State. 

Miscellaneous.— Cited  in  following  for  rule  that  constitutionality 
of  a  statute  must  be  determined  by  its  natural  and  reasonaUe  ef- 
fect: Yiclc  Wo  V.  Hopkins,  118  U.  S.  874,  30  L.  228,  6  S.  Ct  1073. 
Morgan's  Steamship  Co.  v.  Louisiana,  118  U.  S.  462^  30  L.  241,  6  8. 
Ot  1118,  Williams  v.  Mississippi,  170  U.  S.  225,  42  L.  1010,  18  S.  Ct. 
588,  In  re  Parrott,  6  Sawy.  383,  1  Fed.  515.  Railroad  Tax  Gases,  8 
Sawy.  308.  13  Fed.  778,  and  Joseph  v.  Randolph,  71  Ala.  506^  46  Am. 
Rep.  350.  Cited  in  Lelsy  v.  Hardin,  135  U.  S.  147.  34  I*.  146,  10  S 
Ct  698,  incidentally  in  dissenting  opinion. 

92  U.  S.  281-285,  23  L.  707,  UNITED  STATES  T.  ROSa 

War.— Claimant  of  proceeds  of  property  under  captured  and 
abandoned  property  act  must  prove  that  property  captured  came 
into  hands  of  treasury  agent,  its  proceeds  into  treasury,  that  he  was- 
owner  of  it  and  entitled  to  proceeds,  p.  282. 

Cited  incidentally  In  United  States  y.  Pugh,  99  U.  S.  270,  271,  25 
I..  323,  324. 

Evidence.— Whenever  circumstantial  evidence  is  relied  upon  to 
prove  a  fact,  the  circumstances  must  be  proved  and  not  themselver 
presumed,  p.  284. 

Cited  and  applied  in  Xenia  Bank  v.  Stewart,  114  U.  S.  231,  29 
L.  104,  5  S.  Ct.  849,  where  evidence  to  show  that  a  party  was  in- 
solvent was  held  inadmissible  to  prove  that  he  had  not  furnished 
money  for  a  particular  purpose;  Ward  v.  Metropolitan  L».  Ins.  Co., 
06  Conn.  240,  50  Am.  St.  Rep.  85,  33  Atl.  905,  holding  presumption 
of  relinquishment  of  known  right  cannot  be  rested  on  presumption 
such  right  was  known;  Globe  Accident  Ins.  Co.  v.  Gerisch,  163  111. 
629,  54  Am.  St  Rep.  489,  45  N.  E.  565,  holding  prima  facie  case  of 
accidental  death  from  a  strain  received  by  deceased  in  lifting  a 
box  is  not  made  out  by  evidence  showing  deceased  probably  died 
from  effects  of  a  strain,  where  fact  of  his  lifting  box  is  not  proved 
directly;  Cleveland,  etc.,  Ry.  Co.  v.  Wynant,  114  Ind.  530,  5  Am. 
St.  Rep.  648,  17  N.  E.  120,  and  Medsker  v.  Pogue,  1  Ind.  App.. 
199.  27  N.  E.  433,  both  holding  jury  will  not  be  permitted  to  decide 
principal  facts  which  they  have  been  called  on  to  decide,  by  mak- 
ing remote  Inferences  from  facts  having  no  visible  connection  with 
those  in  dispute;  Missouri,  etc.,  Ry.  Co.  v.  Wilder,  —  Ind.  Ter.  — . 
53  S.  W.  493,   holding  before  inference  of  negligence  can  arise.. 
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accident  must  first  be  connected  with  defendant  by  direct  evi- 
dence; Atclilson,  etc.,  R.  Co.  v.  McFarland,  2  Kan.  App.  671,  43 
Pac.  791,  holding  presumptions  of  negligence  cannot  be  based  on 
mere  theories,  nor  be  simply  deductions  from  other  presumptions; 
Bigelow  V.  Metropolitan,  etc.,  Ry.  CJo.,  48  Mo.  App.  372,  where 
instruction  calling  for  presumption  resting  on  another  presumption 
was  held  properly  refused;  Cole  v.  Boardman,  63  N.  H.  581,  4  Atl. 
575,  and  Missouri,  etc.,  Ry.  Co.  v.  Porter,  73  Tex.  307,  11  S.  W. 
326,  both  holding  law  does  not  permit  one  presumption  to  be  based 
on  another;  Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  115  U.  &  346, 
347,  29  Lr.  435,  6  S.  Ct  77,  78,  arguendo. 

Svldence.—  Presumption  that  public  officers  have  done  their  duty 
does  not  supply  proof  of  independent  and  substantive  facts,  p.  284. 

Cited  and  relied  on  in  United  States  v.  Carr,  132  U.  S.  653,  33  L. 
486,  10  S.  Ct.  185,  holding  knowledge  by  post-office  department  of 
failure  of  a  mall  contractor  to  perform  the  full  service  required  by 
his  contract  is  not  to  be  presumed  from  report  of  local  postmaster 
that  service  had  been  performed;  Toole  v.  State,  88  Ala.  167,  7  So. 
45,  reaffirms  the  rule;  People's  Bank  v.  St  Anthony's  R.  C.  Church, 
109  N.  Y.  525,  17  N.  E.  411,  holding,  in  action  against  a  corporation, 
presumption  that  its  officers  have  done  their  duty  does  not  stand 
for  proof  of  authority  in  matters  outside  their  official  duties;  Al- 
bany v.  McNamara,  117  N.  Y.  173,  22  N.  B.  932,  6  Ix  R.  A.  213, 
holding  presumption  officer  has  done  his  duty  may  not  be  indulged 
in,  aB  to  vital  Jurisdictional  fact,  in  favor  of  officer  or  principal  he 
represents;  Swenson  v.  Greenland,  4  N.  Dak.  534,  62  N.  W.  604, 
where  averments  in  action  to  enforce  tax  lien  were  held  insuffi- 
cient; Befay  v.  Wheeler,  8i  Wis.  142,  53  N.  W.  1123,  holding  there 
is  no  presumption  that  an  official  gave  a  notice  which  it  was  his 
duty  to  give,  when  defendant  testifies  positively  no  such  notice 
was  given:  arguendo,  in  Wool  v.  Saunders,  108  N.  C.  744,  13  S.  B. 
297,  dissenting  opinion. 

Evidence.-- Because  property  was  captured  by  a  military  officer 
and  sent  forward  by  him,  and  there  is  an  unclaimed  fund  in  treas- 
ury derived  from  sales  of  property  of  same  kind  as  that  captured, 
and  officers  are  presumed  to  have  done  their  duty,  courts  cannot 
conclude,  as  matter  of  law.  that  property  was  delivered  by  military 
officer  to  treasury  agent,  that  it  was  sold  by  him  and  proceeds  were 
placed  in  treasury,  p.  284. 

Cited  and  applied  in  Manning  v.  Insurance  Co.,  100  U.  S.  698,  25 
li.  763,  holding  only  presumptions  of  fact  which  law  recognizes 
are  immediate  inferences  from  facts  proved;  Sabarlego  v.  Maver- 
ick, 124  U.  S.  284,  31  L.  439,  8  S.  Ct.  473,  where  proceedings  relating 
to  certain  lands  confiscated  for  treason  wero  held  not  to  raise  pre- 
sumption that  owner  had  been  found  guilty  of  treason;  State  v. 
Lackland,  136  Mo.  33,  87  S.  W.  814,  holding  an  InBtniction  on  pre- 
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Bumptloii  of  gnilt  arising  from  recent  possession  ot  stolen  property 
is  erroneous,  unless  it  be  shown  bj  direct  evidence  that  identical 
property  or  some  portion  of  it  was  found  in  exclufiive  possession 
of  defendant;  Glick  v.  Kansas  City,  etc^  Ry.  Co.,  67  Mo.  App.  lOJ, 
holding  if  inference  has  no  immediate  connection  with,  or  relation 
to,  established  facts  from  which  it  is  made,  it  is  too  remote;  Rhodes 
y.  Gunn,  35  Ohio  St  395,  holding  a  tax  deed  is  not,  of  itself,  prima 
facie  evidence  of  validity  of  tax  sale;  Bugbee  v.  Lombard,  88  Wis. 
274,  60  N.  W.  414,  holding  existence  of  judgment  in  county  of  its 
rendition  and  the  issuance  of  execution  to  anoth^  county  afford 
no  presumption  that  judgment  had  been  docketed  in  latter  county. 

92  U.  S.  286-288,  23  L.  709,  NEW  YORK  LIFE  INS.  OO.  ▼. 
HENDREN. 

Courts.— Supreme  Court  haa  no  jurisdiction  over  State  judgment 
where  case  was  decided  upon  principles  of  general  law,  and  it 
nowhere  appears  that  Federal  Constitution,  laws,  treaties,  or  execn- 
tive  proclamations  were  involved,  p.  287. 

This  rule  was  reaffirmed  in  following,  also  holding  court  was 
without  jurisdiction:  United  States  v.  Thompson,  93  U.  S.  588.  23 
L.  983,  Bank  y.  McVeigh,  98  U.  S.  333,  25  L.  Ill,  Dugger  v.  BocodL, 
104  U.  S.  602,  26  L.  848,  San  Francisco  v.  Scott,  111  U.  S.  769,  28 
L.  593,  4  S.  Ct  688,  and  Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co.. 
119  U.  S.  624,  30  L.  523,  7  S.  Ct  403. 

Distinguished  in  Huntington  v.  Attrill,  146  U.  S.  683,  36  L.  1133. 
13  S.  Ct  234,  holding  question  whether  one  State  has  given  full 
faith  and  credit  to  decisions  of  another  is  Federal. 

92  U.  S.  280-299,  23  L.  910,  TOWNSHIP  OF  ELMWOOD  t, 
MARCY. 

Courts. —  State  Supreme  Court  having  decided  that  legislature 
cannot  by  subsequent  legislation  render  valid  a  vote  by  a  town  to 
subscribe  to  railroad  stock,  if  there  was  no  law  in  force  at  time 
of  subscription  authorizing  it,  Federal  courts  will  follow  that  au- 
thority, p.  292. 

ated  and  relied  on  in  Leslie  v.  Urbana,  8  Biss.  436,  F.  C.  8,276, 
applying  holding  under  similar  facts.  Cited  incidentally  in  Wether- 
ell  V.  Devlne,  116  111.  635,  6  N.  E3.  25,  and  in  note,  98  Am.  Dec.  681. 

Distinguished  in  Roberts  v.  Bolles,  101  tJ.  S.  127,  25  L.  8S4, 
where  bonds  were  issued  under  valid  authority,  but  mode  of  pro- 
cedure was  Irregular. 

Courts.— Where  construction  of  State  Constitution  and  statutes 
has  been  fixed  by  an  unbroken  series  of  decisions  in  highest  State 
court,  Federal  courts  will  adopt  such  construction,  p.  2W. 

Cited  and  applied  in  East  Oakland  v.  Skinner,  94  I'.  S.  2.')7,  24 
Ii.  120,  reaffirming  rule;  Post  v.  Supervisors,  106  U.  S.  600,  26  L. 
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1205,  and  rule  is  not  affected  by  fact  that  parties  in  Federal  court 
were  not  parties  to  suit  in  State  court;  Jersey  City  Gaa-L#ight  Co. 
V.  United  Gas-Imp.  Co.,  46  Fed.  268,  where  construction  of  State 
statute  by  State  court,  relating  to  taxation  of  corporations,  was 
adopted  in  Federal  court;  Board  of  Commrs.  v.  Coler,  96  Fed.  290, 
holding  decision  of  State  Supreme  Court  that  certain  bonds  Issued 
by  county  were  void  for  want  of  power  in  county,  under  State 
laws,  to  issue  them,  is  binding  on  a  Federal  court  in  suit  upon 
same  bonds;  Winona,  etc.,  R.  Co.  v.  Deuel,  3  Dak.  25,  12  N.  W. 
569,  and  Jessup  v.  Carnegie,  80  N.  Y.  447,  36  Am.  Rep.  647,  both 
holding  construction  placed  upon  statute  of  State  by  courts  of 
that  State  is,  as  general  rule,  binding  on  courts  of  other  States; 
Burley  v.  Flint,  9  Biss.  215,  F.  C.  2,168,  reaffirms  rule,  arguendo; 
Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  365,  2  S.  Ct  22,  arguendo, 
without  special  application. 

Distinguished  in  McCall  y.  Hancock,  20  Blatchf.  346,  10  Fed.  9, 
where  rights  of  parties  under  a  statute  had  become  fixed  prior  to 
construction  by  State  court 

Courts. —  Where  State  statute  or  Constitution  has  been  construed 
differently  at  different  times,  by  highest  court  of  State,  Federal 
courts  will  adopt  first  construction,  where  vested  rights  of  pur- 
chasers of  bonds  have  arisen  in  reliance  upon  it,  p.  294. 

Reaffirmed  in  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  636, 
"6  S.  Ct.  417,  holding,  where  negotiable  evidence  of  municipal  in- 
debtedness has  been  issued  under  law  which  has  received  con- 
struction by  State  court,  subsequent  decisions  of  same  court  de- 
parting from  original  construction  will  not  affect  accrued  rights. 

Miscellaneous. —  Cited  incidentally  In  Leslie  v.  Urbana,  56  Fed. 
762,  9  U.  S.  App.  578,  and  Baker  v.  Seattle,  2  Wash.  587,  27  Pac. 
466. 

* 

92  U.  S.  299-807,  23  L.  715,  CHAMBERLAIN  v.  ST.  PAUL,  ETC.. 
R.  CO. 

Bailroads. —  Act  of  Congress,  1857,  granting  lands  to  Minnesota 
for  purpose  of  aiding  construction  of  railroads,  granted  to  each 
road,  in  advance  of  construction,  a  sale  of  120  sections,  and  no 
further  disposition  of  land  was  allowed,  except  as  road  was  com- 
pleted, p.  300. 

Principal  and  surety. —  In  general,  creditor  has  right  to  claim 
benefit  of  security  given  by  his  debtor  to  a  surety  for  latter's  in- 
demnity, p.  306. 

Cited  in  Pendery  v.  AUen,  50  Ohio  St.  131,  33  N.  E.  718,  19  L.  R. 
A.  370,  where  property  pledged  as  indemnity  was  held  to  inure 
to  benefit  of  creditor. 

Vol.  VIII  — 61 
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Mortgages. —  Where  land  is  conveyed  to  State  by  railroad,  as  In- 
demnity against  losses  on  her  bonds  loaned  to  it,  bondholders  have 
no  equity  for  the  application  of  the  land  to  their  claim,  bnt  State 
may  sell  same  free  from  equities,  p.  306. 

Cited  and  applied  in  Stevens  v.  Louisville,  etc.,  R.  Co.,  2  Fllpp. 
731,  3  Fed.  686.  and  Cunningham  v.  Macon,  etc.,  R.  Co.,  156  U.  S. 
419,  420,  39  L.  476,  15  S,  Ct  365,  where,  under  similar  facts,  the 
same  decision  was  given;  Tompkins  v.  Little  Rock,  etc.,  Ry.,  5 
McCrary,  613,  614,  18  Fed.  354,  355,  holding  railroad  company  not 
liable  on  State  bonds  issued  for  its  benefit  to  aid  in  construction 
of  road;  Forstall  v.  Board  of  Liquidation,  30  La.  Ann.,  pt  2,  1162, 
holding  the  indorsement  of  bonds,  on  which  the  State  was  prin- 
cipal obligor,  by  officers  of  company,  for  mere  purpose  of  trans- 
ferring title,  created  no  obligation  on  company;  State  v.  Young,  29 
Minn.  522,  9  N.  W.  737,  as  authority  for  holding  relation  of  debtor 
and  creditor  existed  between  State  and  bondholders,  in  case  of 
bonds  in  question. 

Distinguished  in  Tompkins  v.  Little  Rock,  etc.,  Ry.  Co.,  21  Fed. 
382,  dissenting  opinion,  see  majority  opinion,  supra. 

Miscellaneous. —  Cited  in  Hoyt  v.  Latham,  143  XJ.  8.  569,  86  L. 
262,  12  S.  Ct.  570,  incidentaUy;  Hand  v.  Savannah,  etc,  R.  Co.,  12 
S.  C.  353,  as  bearing  on  question  of  equitable  estoppeL 

92  U.  S.  307-315,  23  L.  552,  COMMRS.  OF  LARAMIB  CO.  T.  AL- 
BANY CO. 

Kunlcipal  corporations. —  Counties,  cities  and  towns  are  mn- 
nidpal  corporations,  and  derive  all  their  powers  from  source  of 
their  creation,  the  legislature,  except  where  Constltntion  of  State 
provides  otherwise,  p.  308. 

Cited  and  applied  in  Layton  v.  Mayor,  50  La.  Ann.  124,  23  So.  100, 
holding  it  the  legislative  province  exclusively  to  incorporate  cities 
or  extend  their  limits;  Wilcox  v.  Deer  Lodge,  2  Mont.  577,  holding 
statute  valid,  which  required  officers  of  county  to  issue  county 
warrants  to  certain  persons  to  reimburse  them  for  constructing  a 
road  in  county;  Wooster  v.  Plymouth,  62  N.  H.  210,  holding  legis- 
lature, by  incorporating  municipality,  does  not  divest  itself  of 
any  powers  over  inhabitants  which  it  possessed  before  charter 
was  granted.  Cited,  arguendo,  in  Vincent  v.  Lincoln,  30  Fed.  76h 
753,  where  it  was  held  counties  in  Nevada  are  liable  to  suit  same 
as  natural  persons;  Eagle  v.  Beard,  33  Ajrk.  504,  reaffirms  rule; 
Walston  V.  Nevin,  128  U.  S.  582,  82  L.  546,  9  S.  Ct  198,  witbont 
special  application.  See  notes,  68  Am.  Dec.  298,  and  30  Am.  St 
Rep.  382. 

Modified  in  Powder  River  Cattle  Co.  v.  Board  of  County  Comnors., 
3  Wyo.  608,  29  Pac.  365,  where  it  was  held  term  ''municipal  cor> 
porations  "  did  not  refer  to  counties. 
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Municipal  corporations  have  no  inherent  Jarisdiction  to  make 
laws,  or  to  adopt  governmental  regulations,  p.  308. 

Cited  in  Hoffman  v.  Gallatin  Co.  Comm.,  18  Mont  239,  44  Pac. 
977,  holding  proceeding,  by  which  county  contracted  indebtedness 
in  excess  of  amount  allowed  by  law,  to  be  fraudulent,  and  con- 
tracts to  pay,  void. 

Municipal  corporations.— Legislatures  have  unlimited  power  to 
alter,  annul  or  repeal  charters  of  such  corporations,  unless  Stale 
Oonstitution  provides  otherwise,  p.  808. 

Cited  and  relied  on  in  Forsyth  v.  Hammond,  71  Fed.  446,  84  U.  S. 
App.  552,  holding  statute  giving  right  of  appeal  to  courts  from  ac- 
tion of  county  boards  in  enlarging  bounds  of  municipality  is  void, 
since  power  to  enlarge  or  contract  such  boundaries  is  legislative,  not 
judicial;  New  Orleans  v.  New  Orleans  Water- Works  Co.,  142  U.  8. 
90,  35  L.  947,  12  S.  Ct.  146,  and  Agawam  v.  Hampden,  130  Mass. 
530,  both  holding  municipal  powers  are  not  created  and  regulated 
by  contract;  State  v.  St  Louis,  etc.,  Ry.  Co.,  9  Mo.  App.  537,  holding, 
where  municipality  has  duly  assessed  and  levied  a  tax,  the  legisla- 
ture may  by  act  which  takes  effect  before  such  tax  is  due,  annul 
assessment  so  made;  People  v.  Bd.  of  Suprs.,  94  N.  Y.  267,  holding 
legislature  has  power  to  prescribe  manner  in  which  debts  of  town 
shall  be  paid;  Morrow  Co.  v.  Hendryx,  14  Or.  401,  12  Pac.  809, 
holding  valid  act  dividing  county;  Winters  v.  George,  21  Or.  269, 
27  Pac.  1043,  In  affirming  validity  of  act  consolidating  municipal  cor- 
porations; Supervisors  of  Stafford  Co.  v.  Luck,  80  Va.  226,  holding 
act  revoking  powers  conferred  on  county  commissioners  does  not 
impair  obligation  of  a  contract;  Board  v.  Board,  30  W.  Va.  429,  4 
S.  E.  642,  reaffirms  rule;  State  v.  Forest  Co.,  74  Wis.  615,  43  N.  W. 
553,  holding  legislature  may,  by  special  act,  provide  boundaries  of 
towns  may  only  be  changed  in  particular  manner,  although  by  prior 
general  statute  a  different  manner  had  been  provided.  See  note  in 
35  Am.  St  Rep.  539. 

Municipal  corporations  are  denominated  public  corporations  for 
reason  that  they  are  but  parts  of  machinery  employed  in  carrying 
on  affairs  of  State,  p.  310. 

Cited  and  applied  in  McCord  v.  Pueblo,  5  Colo.  App.  53,  86  Pac. 
1110,  holding  a  municipality  is  liable  for  Injuries  caused  by  negli- 
gence to  same  extent  a  private  person  or  corporation  would  be;  Hill 
Y.  Boston,  122  Mass.  380,  23  Am.  Rep.  367,  holding  city  not  liable 
for  injury  sustained  by  child  by  reason  of  unsafe  condition  of  a 
staircase  in  a  schoolhouse;  Templeton  v.  Linn  Co.,  22  Or.  816»  29 
Pac.  796,  15  L.  R.  A.  732,  in  affirming  validity  of  act  repealing  act 
making  counties  liable  for  injuries  resulting  from  defects  in  high- 
ways.   See  note  in  68  Am.  Dec.  291. 

Municipal  corporations.— If  part  of  territory  and  Inhabitants  of 
county  or  town  are  separated  from  it  by  annexation  to  another  or 


02  U.  S.  307-315  JNotes  on  U.  S.  Reports.  804 

by  creation  of  new  corporation,  the  former  corporation  rr  *-*»»«  all 
public  property  and  remains  subject  to  all  corporation  ob 
unless  some  different  provision  should  be  made  by  act  au 
separation,  p.  811. 

Cited  and  applied  in  Tulare  Co.  v.  Kings  Co.,  117  Cal.  191 
10,  holding  in  absence  of  legislation  on  subject  old  couni 
maintain  an  action  against  the  new  to  recover  any  part  o 
indebtedness;  People  v.  Trustees,  86  111.  616,  and  Well 
Wellington,  46  Kan.  221.  26  Tac.  418,  where  new  townshi 
from  portions  of  old  ones  was  held  not  entitled  to  share 
property  held  by  them;  Johnson  y.  San  Diego,  109  Cal.  471 
251.  30  L.  R.  A.  ISO.  and  Vandriss  v.  Hill,  58  Kan.  613.  50 
where  township  organized  from  territory  of  old  township 
not  liable  on  bonds  Issued  by  latter;  State  v.  Lake  City, 
415,  416,  417,  holding  statute  creating  new  municipality  oi 
tion  of  old  one  valid,  although  it  made  no  provision  for 
poration  sustaining  portion  of  debts  previously  incurred 
V.  School  Dist,  40  Minn.  19,  12  Am.  St.  Rep.  692,  41  N 
holding,  in  absence  of  provision  relating  thereto,  even  tl 
property  found  within  bounds  of  new  corporation  beloD 
one;  Custer  Co.  v.  Yellowstone  Co.,  6  Mont  47,  9  Pac. 
Territory  v.  Bd.  of  Commrs.,  8  Mont.  406,  20  Pac.  811,  7  L. 
and  n.,  where  act  creating  new  county  provided  it  should 
tion  of  debt  of  old  county;  Bloomfield  Twp.  v.  Glen  Ridgi 
Eq.  507,  37  Atl.  64,  holding  further  as  to  remedy  where 
poration  seeks  to  interfere  with  public  property  of  old  cc 
Commrs.  of  Dare  v.  Commrs.  of  Currituck,  95  N.  C.  192.  ho) 
erty  of  a  county  does  not  belong  to  the  people,  as  such,  ii 
or  collectively,  it  belongs  to  county  as  an  organization;  L 
Co.  V.  Orange  Co.,  97  Cal.  331,  32  Pac.  316,  Washington  C 
Co..  12  Colo.  154,  157,  20  Pac.  273,  275,  Board  of  Suprs., 
of  Suprs.,  etc.,  58  Miss.  622;  Board  of  Suprs.  v.  Chicka 
Miss.  543,  1  So.  755,  and  Gilliam  Co.  v.  Wasco  Co.,  14 
Pac.  324,  all  applying  principle  to  division  of  county;  B' 
luth,  3  McCrary,  224,  13  Fed.  335,  Coler  v.  D wight  Scl 
N.  Dak.  261,  55  N.  W.  592,  28  L.  R.  A.  654,  and  O'Cod  ; 

phis,  6  Lea,  737,  all  holding  new  corporation  embraci: 
ritory  as  old  is  liable  for  debts  of  old  corporation;  Hugl 
93  Cal.  418,  28  Pac.  1067,  Uvingston  v.  School  Dist,  9 
107.  68  N.  W.  168,  and  Board  v.  Board,  30  W.  Va.  430, 
E.  643,  644,  in  all  of  which  principle  applied  to  divlsio  | 

district.    Cited,  arguendo,  in  Savings  &  Loan  Assn.  ^  j 

Fed.  681,  683,  Johnson  v.  San  Diego,  109  Cal.  480,  42 
L.  R,  A.  181,  Lawrence  v.  Meade,  6  S.  Dak.  533,  62  N  ' 

Board  of  County  Commrs.  v.  Rollins  Invest  Co.,  3  Wy  * 

685.  without  special  application.    See  note  In  85  Am.  I 

20  Am.  St  Rep,  677.  j 
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Distinguished  in  Mount  Pleasant  ▼.  Beckwlth,  100  U.  S.  526,  25 
701,  affirming  S.  C,  7  Bias.  153,  F.  G.  1,213,  both  holding  where 
micipality  is  legislated  out  of  existence,  and  its  territory  is  as- 
ned  to  other  municipalities,  its  debts  follow  its  territory. 

Cunicipcd  corpoxutions.— Legislature  possesses  power  to  divide   \ 
ntles  and  towns  at  its  pleasure,  and  to  apportion  common  prop- 
7  and  common  burden  in  such  manner  as  may  seem  reasonable 
equitable,  p.  312. 

eafflrmed  in  Pulaski  ▼.  County  Judge,  etc.,  37  Ark.  343,  affirming 

dity  of  act  apportioning  indebtedness  between  divided  counties 

rd  of  Gommrs.  Cheyenne  Go.  v.  Board  Co.  Commrs.,  etc.,  15  Colo 

25  Pac.  510,  and  Commrs.  Sedgwick  Co.  v.  Bunker,  16  Kan.  501, 

holding  on  division  of  counties,  the  matter  of  apportionment 

debtedness  and  property  retfts  exclusively  with  legislature;  Fitz- 

ck  V.  Bd.  of  Trustees,  etc.,  67  Ky.  138,  7  S.  W.  8G8,  holding- 

te  valid  which  cut  off  portion  of  school  district  and  released 

•m  burdens  of  old  district;  Perry  Co.  v.  Conway  Co.,  52  Ark. 

2  S.  W.  878,  6  L.  R.  A.  666,  and  n.,  and  Orvil  Twp.  v.  Wood- 

61  N.  J.  L.  109,  38  Atl.  686,  both  holding  statute  apportioning 

'  property  and  also  public  liabilities  valid,  although  not  passed 

after  formation  of  new  borough.    Cited,  arguendo,  in  People 

)rge,  2   Idaho,  838,  26'  Pac.  093,  and    dissenting   opinion   In 

er  V.  Plymouth,  62  N.  H.  212,  without  special  application. 

dcipal  corporations.—  Upon  division  of  a  municipality,  in  ab- 
of  legislative  regulations,  each  portion  will  hold  in  severalty, 
blic  purposes,  public  property  which  falls  within  its  limits^ 

1  to  same  effect  in  Bloomfleld  Twp.  v.  Glen  Ridge,  54  N.  J. 
0,  33  Atl.  927,  holding  right  to  use  and  regulate  sewers  and 
its  lying  within  territory  of  new  corporation  belongs  to  It; 
tt  V.  Lennox,  100  Tenn.  592,  47  S.  W.  181.  where  school  district 
vided.  Cited,  arguendo,  in  Wellington  y.  Wellington,  46  Kan. 
J  Pac.  417. 

S.  315-320,  23  L.  515,  REPUBLICAN  RIVER  BRIDGE  GO. 
KANSAS,  ETC.,  RY.  CO. 

•tB.— Where  a  right  is  set  up  under  act  of  Congress  in  State 
any  matter  of  law  found  in  record,  decided  by  highest  court 
te,  bearing  on  right  set  up  under  act  of  Congress,  can  be 
led  in  Supreme  Court,  p.  316. 

ts.—  In  cases  where  all  the  evidence  becomes  part  of  record 
best  court  of  State,  Supreme  Court,  on  such  record  being 
t  before  it,  may  review  decision  of  State  court  on  both  law 
ct  so  far  as  necessary  to  determine  validity  of  right  set  up 
act  of  Congress,  p.  817. 


t 

U 
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Modified  In  Egan  v.  Hart,  165  U.  S.  189,  41  L.  681,  17  S.  Ct  300, 
holding,  on  error  to  State  eonrt  In  chancery  case,  as  In  case  at  law, 
Supreme  Court  is  concluded  by  findings  of  State  court 

Courts.—  On  an  appeal  from  State  court.  Supreme  Court  has  no 
power  to  review  facts  In  common-law  action  submitted  to  jury,  or  to 
court.  If  jury  be  waived,  and  passed  upon  by  verdict  or  findings, 
p.  317. 

Cited  and  applied  In  Hedrlck  v.  Atchison,  etc.,  R.  Co.,  167  U.  S. 
677,  42  L.  322,  17  S.  Ct  924,  and  Dower  v.  Richards,  151  U.  S.  670. 
671,  38  L.  310,  14  S.  Ct  467,  both  holding  upon  writ  of  error  to 
highest  State  court  in  action  at  law,  Supreme  Court  cannot  review 
judgment  upon  question  of  fact;  Central  Pac.  R.  Co.  v.  California, 
162  U.  S.  115,  40  L.  911,  16  S.  Ct  775,  holding  decision  of  highest 
court  of  State,  that  findings  of  trial  court  on  certain  questions  of 
fact  were  conclusive,  binding  on  Supreme  Court. 

Courts. —  A  finding  by  State  court  on  a  mixed  question  of  law 
and  fact  which  would  be  concluded  by  verdict  of  jury,  is  conclusive 
on  Supreme  Court,  p.  318. 

Cited  in  Sparks  v.  Brown,  2  Wash.  Ter.  432,  7  Pac.  86i,  holding 
decision  of  secretary  of  interior  on  mixed  question  of  law  and  fact 
properly  presented,  not  reviewable,  unless  fraud  or  mistake  Is 
alleged. 

92  U.  S.  320-326,  23  L.  608,  WILSON  v.  BOYOB. 

Bailroads. —  Mortgage  given  by  railroad  company  on  Its  road,  and 
property  to  State  as  security  for  bonds  Issued  for  its  benefit  in- 
cludes, under  term  "  property,"  aii  lands  owned  by  company,  p.  32{» 

Cited  and  applied  In  Johnson  v.  Grissard,  51  Ark.  414,  11  S.  W. 
586,  3  L.  R.  A.  796,  holding  a  mortgage  of  "  all  my  crop  of  corn, 
cotton  or  other  produce  that  I  may  raise  in  year  1884,  In  Faulkner 
county,  Arkansas,"  not  void  for  uncertainty;  Leslie  v.  Merrick,  99 
Ind.  184,  holding  mortgage  of  lands  described  as  **  all  lauds  owned 
by  mortgagor,"  can  be  made  certain  by  evidence  aliunde:  Roehl  v. 
Haumesser,  114  Ind.  314,  15  N.  E.  348,  holding  contract  in  general 
terms  to  devise  **  one-half  my  estate,"  not  void  for  want  of  more 
particular  description;  Higglns  v.  Higglns,  121  Cal.  489,  66  Am.  St. 
Rep.  58,  53  Pac.  1082,  and  Slater  v.  Breese,  36  Mich.  81,  both  holding 
it  not  essential  to  validity  of  a  deed  that  property  be  so  described  as 
to  avoid  necessity  of  appeal  to  extrinsic  proof;  Howard  v.  Iron,  etc.. 
Co.,  62  Minn.  301,  64  N.  W.  898,  holding  a  mortgage  given  by  a  cor- 
poration on  all  its  property  "  whatsoever  and  wheresoever  both 
present  and  future,"  as  between  partlts,  creates  equitable  mortgages: 
Chouteau  v.  Allen,  70  Mo.  327,  and  Wilson  v.  Bockwith,  117  Mo.  75, 
76,  77,  78,  22  S.  W.  642,  643,  overruled  by  Wilson  v.  Ward  Lumber 
Co.,  67  Fed.  679,  680,  and  Wilson  v.  Beckwlth.  140  Mo.  37:?,  374, 
377,  378,  379,  380,  381,  382,  387,  41  S.  W.  988,  989,  990.  991,  992.  a 
case  involving  same  mortgage  as  principal  case,  and  holding  so-called 


807  Notes  on  U.  S.  Reports.  02  U.  S.  32&-330 

"Congress  lands,"  granted  to  State  to  aid  In  construction  of  rail- 
roads, and  appropriated  by  State  to  aid  railroad  in  question,  were 
embraced  In  and  covered  by  mortgage;  McCulloh  v.  Price,  14  Mont. 
322,  43  Am.  St.  Rep.  638,  86  Pac.  196,  holding  description  of  real 
estate  in  deed  of  assignment,  as  all  lands  of  grantor  of  every 
description  wheresoever  situated,  passes  title,  and  Is  not  too  general; 
Chapman  v.  Railroad  Co.,  26  W.  Ya.  231,  holding  general  description 
of  property  In  a  deed  is  sufficient  to  pass  title  thereto.  Cited,  argu- 
endo, in  Parker  v.  New  Orleans,  etc.,  R.  Co.,  33  Fed.  696,  holding  in 
equity  property  to  be  acquired  may  be  mortgaged;  Tishomingo  Inst. 
V.  Allen,  76  Miss.  133,  28  So.  959,  and  Knowlton  v.  Dolan,  151 1  id.  86, 
51  N.  E.  99,  in  determining  validity  of  a  conveyance  made  by  a  court 
commissioner.  See  note,  66  Am.  St.  Rep.  02,  and  4  Am.  St.  ReD. 
702. 

Distinguished  In  St.  Louis,  etc.,  Ry.  Co.  v.  McGee,  115  tf.  8.  476, 
29  L.  449,  6  S.  Ct.  126,  where  question  was  whether  it  was  Intent  of 
Congress  under  act  granting  lands  to  States  to  be  used  In  aid  of  In- 
ternal Improvements,  that  such  lands  should  revert  to  government 
for  condition  broken;  Calhoun  v.  Memphis,  etc.,  R.  Co.,  2  Fllpp.  448, 
F.  C.  2,309,  holding,  under  general  mortgage  of  railroad,  after-ac- 
quired lands  are  not  Included,  unless  used  in  connection  with  opera- 
tion of  road;  Alabama  v.  Montague,  117  U.  S.  610,  29  L.  1008,  6  S. 
Ct  914,  where  there  were  words  qualifying  the  general  description; 
Morgan  v.  Donovan,  58  Ala.  263,  where,  under  similar  mortgage,  It 
was  held  property  not  nsed  or  to  be  used  in  connection  with  railroad 
was  not  Included  In  mortgage;  Mississippi  Val.  Co.  v.  Chicago,  etc.. 
R.  Co.,  58  Miss.  903,  38  Am.  Rep.  349,  holding  a  party  cannot  make 
a  mortgage  so  as  to  cover  subsequent  acquisitions  of  property. 

Xortgages.— Where  mortgaged  lands  are  purchased  from  mort« 
^£ror,  purchaser's  title  is  destroyed  by  sale  to  third  party  under 
foreclosure  of  mortgage,  p.  826. 

Cited  In  Miller  v.  Swann,  150  U.  8.  185,  87  L.  1029,  14  8.  Ct  53, 
affirming  8.  C,  89  Ala.  636,  7  So.  772,  similar  In  facts  to  principal 
case. 

Miscellaneous.— Longworth  v.  AsUn,  106  Mo.  160,  17  8.  W.  295, 

incidentally. 

92  U.  8.  326,  note,  23  L.  610,  WIT^SON  v.  McCRELLIS. 

Adjudged  In  conformity  with  Wilson  v.  Boyce,  92  U.  8.  820,  28  L. 
608,  supra. 

Not  cited. 

92  U.  8.  327-330,  28  L.  511,  BROWN  v.  ATWBLL. 

Courts. —  To  give  Supreme  Court  jurisdiction  over  judgment  of 
State  court.  It  must  appear  that  a  Federal  question  was  decided, 
or  that  judgment  as  rendered  could  not  have  been  given  without 
deciding  it,  p.  829. 
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Cited  and  applied  in  New  Orleans  W.  W.  CJo.  v.  Louisiana  Sugar 
Go.,  125  U.  S.  29,  31  L.  612,  8  S.  Ct  74i,  holding  Supreme  Court 
has  no  jurisdiction  of  writ  of  error  to  State  court  on  ground  obli- 
gation of  contract  has  been  impaired,  unless  some  legislative  act 
of  State  is  upheld  by  judgment  sought  to  be  reviewed;  Dale  Tile 
Mfg.  Co.  V.  Hyatt  125  U.  S.  54,  31  L.  687.  8  S.  Ct  759,  where  an 
agreement  relating  to  a  patent  was  held  not  to  involve  patent  laws, 
and  to  be  within  exclusive  jurisdiction  of  State  courts;  Felix  v. 
Schamweber,  125  U.  S.  60,  31  L.  689,  8  S.  Ct  762,  holding,  where 
it  appears,  by  record.  Federal  question  was  not  involved  in  judg- 
ment, it  cannot  be  originated  by  certificate  of  chief  justice  of  State 
court;  De  Saussure  v.  GalUard,  127  U.  S.  234,  32  L.  132,  8  S.  Ct 
1062,  and  Hale  v.  Akers,  132  U.  S.  565,  33  L.  446,  10  S.  Ct  175, 
both  holding  where  State  judgment  involves  Federal  question,  but 
also  is  rendered  on  independent  ground,  which  Is  suflicient  to  sus- 
tain it,  Supreme  Court  will  dismiss  writ  of  error  without  consider- 
ing Federal  question;  Roby  v.  Colehour,  146  U.  S.  160.  36  L.  924, 
13  S.  Ct.  50,  holding  Supreme  Court  has  jurisdiction  over  State 
decree  when  necessary  effect  thereof  was  to  determine  adversely 
to  plaintiff  in  error  rights  claimed  in  proceedings  in  bankruptcyr 
Powell  V.  Brunswick.  150  U.  S.  439.  37  L.  1136,  14  S.  Ct  168,  and 
Newport  Light  Co.  v.  Newport,  151  U.  S.  537,  38  L.  262,  14  S.  Ct. 
432,  both  holding  Supreme  Court  must  determine  for  itself  whether 
Federal  question  was  involved  in  judgment  of  State  court;  Chicago, 
etc..  R.  Co.  V.  Chicago.  166  U.  S.  232.  41  L.  983,  17  S.  Ct  583.  where 
a  proceeding  to  condemn  private  property  for  public  use  was  held 
to  necessarily  involve  a  Federal  question;  Citizens'  Bank  v.  Board 
of  Liquidation.  98  U.  S.  142,  25  L.  115.  and  Kenyon  v.  Knipe.  4ff 
Fed.  312,  both  holding  it  not  enough  for  record  to  show  Federal 
question  might  be  raised.  Cited,  arguendo,  without  special  appli- 
cation, in  Snell  v.  Dwlght  121  Mass.  349. 

92  U.  S.  330-342.  23  L.  556,  ANGLE  v.  N.  W.  MUT.  L.  INS.  CO. 

Principal  and  agent. —  Persons  dealing  with  an  agent  are  en- 
titled to  same  protection  as  if  dealing  with  principal,  to  extent 
that  agent  acts  within  scope  of  his  authority,  p.  330. 

Bills  and  notes. —  Party  to  a  note  intrusting  it  to  another  for 
use,  with  blanks  not  filled,  impliedly  authorizes  completion  of  in- 
Btniment,  but  not  the  varying  of  its  terms,  pp.  331,  340. 

Cited  and  applied  in  Winter  v.  Pool,  104  Ala.  583.  16  So.  544. 
where  insertion  of  a  place  of  payment  was  held  not  to  Invalidate 
note  in  hands  of  bona  fide  purchaser;  Canon  v.  Grlgsby.  116  111. 
157,  56  Am.  Rep.  773.  5  N.  E.  364,  holding  the  filling  in  of  blank 
as  to  place  of  payment  by  one  of  makers  of  note  not  such  altera- 
tion as  would  release  co-makers;  Breckenridge  v.  I^wls,  84  Me. 
356,  30  Am.  St  Rep.  356,  24  Atl.  865,  holding  party  Uable  on  note 
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fraudulently  issued  by  his  agent,  and  sold  to  bona  fide  purchaser,, 
such  party  having  intrusted  his  signature  to  agent;  Greenfield  Sav. 
Bank  t.  Stowell,  123  Mass;  202,  25  Am.  Hep.  72,  where  alteration 
of  note  by  one  of  makers,  without  knowledge  of  others,  by  in- 
creasing amount,  was  held  such  a  variation  of  terms  as  to  release 
co-makers;  Weyerhauser  v.  Dun,  100  N.  Y.  155,  2  N.  B.  275,  hold- 
ing, under  authority  to  fill  in  blanks,  agent  has  no  authority  to 
enter  into  agreement  that  note  should  draw  a  special  rate  of  in- 
terest after  maturity;  Market,  etc.,  Nat  Bank  v.  Sargent,  85  Me. 
351,  35  Am.  St  Rep.  378,  27  Atl.  193,  Whitmore  v.  Nickerson,  125 
Mass.  498,  28  Am.  St.  Rep.  258,  and  Cox  v.  Alexander,  30  Or.  446, 
46  Pac.  796,  all  holding  delivery  of  promissory  note,  with  blanks 
left  for  name  of  payee  and  amount,  confers  implied  authority  upon 
bona  fide  holder  to  fill  in  blank;  Ellis  v.  Wait  4  S.  Dak.  459,  57  N. 
W.  231,  holding  wife  not  liable  on  mortgage  executed  by  her  in 
blank,  as  to  amount,  but,  under  agreement  that  it  was  not  to  be  for 
more  than  $1,000,  when  her  husband,  in  presence  of  mortgagee, 
filled  in  blank  for  $1,500;  Frank  v.  Lillenfeld,  33  Gratt.  385.  hold- 
ing wife  liable  on  note  indorsed  by  her  in  blank  and  delivered  by 
ber  to  husband,  by  whom  it  was  negotiated.  Cited,  arguendo,  in 
Harris  v.  Bank,  22  Fla.  509,  1  Am.  St  Rep.  207,  1  So.  145,  holding 
further  as  to  when  there  is  apparent  alteration  of  paper.  See  notes, 
4  Am.  St.  Rep.  26,  and  11  Am.  St.  Rep.  317,  where  cases  are  re- 
viewed. 

Distinguished  in  Solon  v.  Williamsburgh  Sav.  Bank,  114  N.  T.. 
136,  21  N.  E.  171,  where  validity  of  alterations  In  certam  bonds  was 
under  consideration.  Criticised  in  Ruby  v.  Talbott,  5  N.  Mex.  276,. 
21  Pac.  80,  3  L.  R.  A.  732,  and  n.,  dissenting  opinion,  the  majority 
holding  an  indorser  released  by  alterations  in  note  made  by  maker 
and  payee. 

Alteration  of  written  instruments  in  a  material  part  renders 
them  void,  p.  342. 

Keatlirmed  in  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  642.  5- 
S.  Ct  66,  holding  the  addition  of  a  surety  not  such  an  alteration 
as  will  release  maker  of  note:  Exchange  Nat.  Bank  v.  Bank,  58 
Fed.  143.  19  U.  S.  A  pp.  152,  22  L.  R.  A.  690,  and  n.,  holding  i 
bank  not  liable  on  a  draft  which  has  been  raised  from  $25  trr 
$2,500;  Hodge  v.  Farmers'  Bank,  7  Ind.  App.  97,  34  N.  B.  124.  where 
the  addition  of  the  word  "  cashier  "  after  the  name  of  a  payee  in 
a  note  was  held  to  be  such  an  alteration  as  would  release  sureties: 
Knoxville  Nat.  Bank  v.  Clark,  51  Iowa,  270.  33  Am.  Rep.  134,  1 
N.  W.  496,  where  alteration  of  note  for  $10.  by  making  it  read 
for  $100,  was  held  to  invalidate  it:  Sheeley  v.  Simpson,  5  Kan. 
App.  467,  46  Pac.  905,  holding  changing  time  when  interest  should 
bei^n  to  run  on  a  promissory  note  is  a  material  alteration;  Phcenix 
Ins.  Co.  V.  McKeman.  100  Ky.  104,  37  S.  W.  492,  applying  rule  to 
policy  of  insurance;  Greenfield  Sav.  Bank  y.  Stowell,  123  Mass. 
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108,  25  Am.  Rep.  68,  where  alteration  of  promissory  note  by  one 
of  makers  was  held  to  render  same  void  as  to  snch  makers  as 
did  not  consent  thereto,  even  In  hands  of  bona  fide  bolder  foi 
value;  Cape  Ann  Nat.  Bank  v.  Bums,  129  Mass.  597,  holdini?  maker 
of  note  not  liable  to  action  on  same  after  it  has  been  altered  with- 
out his  consent;  Burrows  v.  Klunk.  70  Md.  400,  14  Am.  St.  Rep. 
373,  17  Atl.  379,  3  L.  R.  A.  578,  and  Batchelder  v.  White,  80  Va. 
108,  where  alteration  of  promissory  note  by  maker  and  payee  was 
held  to  release  surety;  Slater  v.  Moore,  86  Va.  30.  9  S.  B.  421,  hold- 
ing burden  of  explaining  alteration  In  written  instrument  is  on 
party  cUilming  under  same.  Cited,  arguendo,  Walsh  v.  Hunt,  120 
CaL  50,  52  Pac.  116.  39  L.  R.  A.  699.     See  note,  10  Am.  Dec  267. 

Bills  and  notes. —  Purchaser  of  a  note  which  shows  on  the  face 
of  it  that  it  is  dishonored,  cannot  be  allowed  to  dalm  privileges 
which  belong  to  a  bona  fide  holder,  p.  342. 

Cited  in  Kemohan  v.  Durham,  48  Ohio  St  19,  26  N.  B.  984, 
where  transferee  of  overdue  note  was  held  to  take  no  better  title 
than  his  transferrer  possessed. 

Notice. —  Where  a  party  is  about  to  perform  an  act  which  he 
has  reason  to  believe  may  affect  the  rights  of  third  persons,  what- 
ever fairly  puts  him  upon  Inquiry  is  sufficient  notice  in  equity.  It 
means  of  knowledge  are  at  hand,  p.  342. 

Cited  in  National  Bank  v.  Law,  127  Mass.  75,  where  note  was 
given  by  a  member  of  a  firm  as  his  individual  note,  and  then  in- 
dorsed by  him  with  name  of  firm;  Cussen  v.  Brandt,  9s^  Ya.  10,  S2 
S.  B.  794,  holding,  where  notes  contained  an  indorsement  rendering 
them  non-negotiable,  an  erasure  of  such  indorsement,  which  oper- 
ated to  make  notes  negotiable,  being  apparent  on  face  of  notes, 
was  sufficient  to  put  purchaser  on  Inquiry. 

Miscellaneous. —  Cited,  but  not  in  point,  in  McCormick  v.  Holmes. 
41  Kan.  267,  21  Pac.  109. 

92  U.  S.  343-347,  23  L.  682,  OAKSMITH  v.  JOHNSTON. 

Adverse  possession. —  There  can  seldom  be  occasion  for  pre- 
sumption of  grant  from  the  government,  except  in  cases  of  an- 
cient possession  running  back  to  colonial  days,  p.  345. 

Cited,  without  special  application,  in  Roberts  v.  Richards,  84 
Me.  14,  24  Atl.  429. 

Adverse  possession. —  Mere  possession  of  public  land,  though  open, 
exclusive  and  uninterrupted  for  twenty  years,  creates  no  impedi- 
ment to  recovery  by  government,  or  by  one  who  receives  its  con- 
veyance within  that  period,  p.  347. 

Reaffirmed  In  Janes  v.  Wilkinson,  2  Kan.  App.  371,  42  Pac.  738. 
and  Incidentally  In  dissenting  opinion  in  South  Bnd  M.  Go.  v.  Tln- 
ney,  22  Nev.  46,  35  Pac.  98. 
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92  U.  S.  347-358,  23  L.  719,  RECHENDORFER  v.  FABER. 

Patents. —  Decision  of  commissioner  of  patents  in  allowance  of 
patent,  creates  prima  facie  right  only;  and,  upon  all  questions  in- 
volved therein,  validity  of  patent  is  subject  to  examination  by 
courts,  p.  856. 

Patents. —  Combination,  to  be  patentable,  must  produce  a  dif- 
ferent force  or  effect,  from  that  given  by  their  separate  parts,  or 
result  in  the  combined  forces  or  processes;  there  must  be  a  new  re- 
sult produced  by  their  union,  p.  357. 

Cited  and  applied  in  following,  where  patents  were  held  void 
for  want  of  invention:  Pickering  v.  McCuUough,  104  U.  S.  318,  26 
L.  751,  patent  for  molding  crucibles;  Phillips  v.  Detroit,  111  U.  S. 
007,  28  L.  533,  4  S.  Ct.  582,  patent  for  street  pavement;  Stephenson 
V.  Brooklyn  K.  Co.,  114  U.  S.  158,  29  L.  61,  5  S.  Ot  781,  patent  for 
improvement  in  street  cars;  Hendy  v.  Miners'  Iron  Works,  127 
U.  S.  375,  32  L.  209,  8  S.  Ct  1278,  patent  for  improvement  in  ore- 
stamp  feeders;  Florsheim  v.  Schilling,  137  U.  S.  77,  34  L.  579,  11 
S.  Ot  25,  patent  for  improvement  in  corsets;  Union  Edge-Setter 
Co.  V.  Keith,  139  U.  S.  539,  85  L.  264,  11  S.  Ct  624,  patent  for  bur- 
nishing machine;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  291,  37  L.  454, 
13  S.  Ct  610,  patent  for  flushing  apparatus  for  water-closets;  Knapp 
v.  Morss,  150  U.  S.  227,  37  L.  1062,  14  S.  Ct  83,  patent  for  dress- 
forms;  Palmer  v.  Corning,  156  U.  S.  345,  39  L.  447,  15  S.  Ct  382, 
patent  for  sewer  gratings;  Ot&ce  Specialty  Mfg.  Co.  v.  Fen  ton 
Mfg.  Co.,  174  U.  S.  498,  19  S.  Ct  643,  patent  for  book<^ses;  Alcott 
v.  Young,  16  Blatchf.  139,  F.  C.  149,  patent  for  improved  kindling- 
wood;  Perfection  Window-Cleaner  Co.  v.  Bosley,  9  Biss.  387,  388, 
2  Fed.  576,  577,  patent  for  window-cleaner;  Yale  Lock  Mfg.  Co. 
v.  Norwich  Nat  Bank,  19  Blatchf.  140,  6  Fed.  395,  patent  for  time- 
locks;  Beatty  v.  Hodges,  19  Blatchf.  382,  8  Fed.  611,  patent  for 
improvement  in  sweat  linings;  Doubleday  v.  Rcess,  11  Fed.  739, 
patent  for  tubular  apparatus  for  deep  wells;  Perry  v.  Co-Operative 
Foundry  Co.,  20  Blatchf.  501.  12  Fed.  437,  patent  for  improvement 
in  stoves;  Clark  Pomace-Holder  Co.  v.  Fergerson,  21  Blatchf.  378, 
17  Fed.  80,  patent  for  cheese-formers  for  cider  presses;  Tower  v. 
Bemis,  etc.,  Tool  Co.,  19  Fed.  500,  patent  for  monkey  wrench; 
Mosler  Safe  Co.  v.  Mosler,  127  U.  S.  361,  32  L.  184,  8  S.  Ct  1151, 
affirming  S.  C,  22  Fed.  905,  patent  for  process  for  binding  angle- 
irons;  Peard  v.  Johnson,  23  Fed.  510,  patent  for  school  desks; 
Scott  Mfg.  Co.  V.  Sayre,  26  Fed.  155,  patent  for  improvement  in 
ice-creepers;  Leonard  v.  Lovell,  29  Fed.  314,  patent  for  improve- 
ment in  construction  of  refrigerators;  Nat.  Sheet-Metal  Roofing 
Co.  ▼.  Garwood,  85  Fed.  660,  patent  for  sheet-metal  shingles; 
Schlicht  etc.,  Co.  v.  Sherwood  Letter-File  Co.,  36  Fed.  589,  patent 
for  paper-file;  BrinkerhofF  v.  Aloe,  37  Fed.  96,  patent  for  improve- 
ment in  rectal  specula;  Ide  v.  Ball  Engine  Co.,  39  Fed.  560. 
patent  for  engine  governor;  Jones  v.  Clow,  39  Fed.  787,  patent 
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for  heating  apparatus;  Johnson  Co.  v.  Padflc  RoUing-Mills  Co., 
47  Fed.  691,  patent  for  car  rails;  Root  v.  Sontag,  47  Fed.  313, 
patent  for  loom-shuttles;  J.  L.  Mott  Iron' Works  v.  Standard  Mfg. 
Co.,  53  Fed.  823,  3  TJ.  S.  App.  386,  patent  for  Improvement  Id 
waste- valves  for  baths  and  basins;  Standard  Oil  Co.  v.  Southern 
Pac.  R.  Co.,  48  Fed.  110,  111,  affirmed  In  S.  C,  54  Fed.  527,  7  U. 
S.  App.  636,  patent  for  cars  carrying  oil-tanks;  Butte  City  St  By. 
Co.  V.  Paclflc  Cable  Ry.  Co.,  60  Fed.  91,  15  TJ.  S.  App.  313,  patent 
for  a  curling-iron;  Newark  Watch-Case  Material  Co.  v.  Wilmot, 
etc.,  Mfg.  Co.,  60  Fed.  618,  patent  for  a  protector  of  watches  against 
magnetism;  Campbell  v.  Bailey,  45  Fed.  565,  affirmed  in  S.  C  63^ 
Fed.  465,  18  U.  S.  App.  486,  patent  for  catch-basin  cover;  P.  H. 
Murphy  Mfg.  Co.  v.  Excelsior  Car-Roof  Co.,  70  Fed.  495,  patent 
for  car  roofs  void;  Osgood  Dredge  Co.  v.  Metropolitan  Dredging 
Co.,  75  Fed.  672,  673,  33  U.  S.  App.  581,  patent  for  dredging  machine; 
Brunswick  Co.  v.  Phelan,  etc.,  Co.,  76  Fed.  979,  patent  for  pool-ball 
frame;  Clisby  v.  Reese,  88  Fed.  648,  59  XJ.  S.  App.  733,  patent  for 
broom-corn  cleaner;  Sperry  Mfg.  Co.  v.  J.  L,  Owens  Co.,  96  Fed.  977, 
patent  for  a  fanning-miU. 

Cited  and  principle  applied  also  in  Holmes  v.  Hurst  174  U.  S. 
89,  19  S.  Ct.  609,  holding  the  serial  publication  of  a  book  in  a 
monthly  magazine,  prior  to  taking  of  steps  to  acquire  copyright 
thereon,  is  such  a  publication  as  to  vitiate  a  copyright  on  whole 
book;  Deere  v.  Rock  Island  Plow  Co.,  84  Fed.  176,  55  U.  S.  App. 
564,  holding  a  combination  is  not  unpatentable  merely  because  itr 
results  might  be  produced  by  other  combinations;  Antisdel  v.  Chi- 
cago Hotel,  etc.,  Co.,  89  Fed.  312,  60  U.  S.  App.  587,  holding  doc- 
trine of  aggregation  applies  to  an  article  of  manufacture  as  well 
as  to  a  machine.  Cited  in  following,  where  patents  were  held 
valid:  Herring  v.  Nelson,  14  Blatchf.  299,  F.  C.  6,424,  patent  for 
improvement  in  cooling  and  drying  meal;  William^  v.  Rome,  etc., 
R.  Co.,  15  Bhitchf.  210,  211,  F.  C.  17,735,  patent  for  locomotive 
lamps;  Niles  Tool-Works  Co.  v.  Betts  Machine  Co.,  27  Fed.  305, 
patent  for  improvement  in  turning  and  boring-mills;  Pacific  Cable 
Ry.  Co.  V.  Butte  City  Ry.  Co.,  52  Fed.  866,  patent  for  car  braker 
Thomson  Meter  Co.  v.  Nat  Meter  Co.,  65  Fed.  430,  28  U.  S.  App. 
275,  patent  for  water-Meter;  Bowers  v.  Von  Schmidt,  63  Fed.  583. 
affirmed  in  80  Fed.  150,  48  U.  S.  App.  188,  patent  for  hydraulic 
dredging  machine;  Rubber-Tire  Wheel  Co.  v.  Columbia,  etc.,. 
Wheel  Co..  91  Fed.  991,  patent  for  rubber-tired  wheels.  Cited, 
arguendo,  in  Sawyer  v.  Miller,  4  Woods,  474,  475.  12  Fed.  727.  and 
Huber  v.  New  Orleans,  etc.,  Mfg.  Co.,  38  Fed.  839,  without  special 
application. 

92  U.  S.  358-361,  23  L.  499,  POTTS  v.  CHUMASERO. 

Courts. —  Error  and  appeal  lie  to  Supreme  Court  from  Montana 
Territorial  Supreme  Court  only  in  cases  where  value  of  property 
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or  amount  In  controversy  exceeds  snm  of  |1,000,  and  from  de- 
cisions on  writs  of  liabeas  corpns  inyolylng  question  of  personal 
freedom,  p.  361. 

Approved  in  Youngstown  Bank  v.  Hughes,  106  U.  S.  624,  27  L. 
269,  1  S.  Ot  490,  holding  value  of  matter  in  dispute  must  be  such 
as  can  be  ascertained  in  money;  Kurtz  v.  Moffltt,  115  U.  S.  498. 
holding  writ  of  habeas  corpus  is  not  removable  from  State  court 
Into  Circuit  Court  of  United  States. 

92  U.   S.  362-371.  23  L.  483,  SOAMMON  v.   KIMBALL. 

Corporations. —  Unpaid  subscriptions  to  stock  constitute  In 
equity  a  trust  fund  for  benefit  of  creditors,  p.  366. 

See  monographic  note,  3  Am.  St  Rep.  808. 

Corporations. —  Stockholder  who  is  creditor  of  corporation  can- 
not offset  his  unpaid  subscription  as  against  the  general  indebt- 
edness of  the  corporation,  p.  366. 

» 

Cited  and  relied  on  in  Sheafe  v.  Larimer,  79  Fed.  924,  holding.  In 
action  by  receiver  of  bank  against  stockholder,  to  enforce  statu- 
tory liability,  latter  cannot  set  up  as  counterclaim  a  claim  for  dam- 
ages against  bank  for  false  representations  made  at  time  he  bought 
stock,  bank  not  being  party  to  action;  Scovill  v.  Thayer,  105  U. 
8.  152,  26  L.  972,  Gilchrist  v.  Helena,  etc.,  R.  Co.,  49  Fed.  521.  and 
Thompson  v.  Reno  Sav.  Bank,  19  Nev.  114,  3  Am.  St.  Rep.  802,  7 
Pac.  71,  all  reaffirm  and  apply  the  rule.  See  note,  3  Am.  St.  Rep. 
826. 

Distinguished  in  Welles  v.  Stout,  38  Fed.  810.  where  claim  was 
of  such  a  character  that  holder  was  entitled  to  receive  full  amount 
thereof  in  preference  to  general  creditors;  Bausman  v.  Denny,  73 
Fed.  71,  where  stockholder  was  allowed  to  set  off  a  debt  owed 
him  by  corporation. 

Corporations. —  Equity  regards  capital  stock  and  property  of  a 
corporation  as  held  in  trust  for  payment  of  debts  of  corporation, 
and  creditors  may  pursue  same  into  whatsoever  hands  it  may  be 
transferred,  except  that  of  bona  fide  purchaser,  p.  367. 

Cited  in  Central  of  Georgia  Ry.  Co.  v.  Paul,  93  Fed.  884.  where 
transfer  of  corporation  property  to  new  corporation  was  held  fraud- 
ulent as  to  creditors. 

Corx)oratlon8. —  Stockholders  are  not  entitled  to  any  share  of 
<rapital  stock,  nor  to  any  dividend  of  profits  until  debts  of  corpo- 
ration are  paid.  p.  367. 

Banks  and  banking. —  Relation  existing  between  bank  and  an 
ordinary  depositor,  is  that  of  debtor  and  creditor,  p.  369. 

Reaffirmed,  arguendo,  in  Phoenix  Bank  v.  RIsley,  111  U.  S.  127, 
28  L.  376,  4  S.  Ct.  322,  BaUew  v.  United  States,  160  U.  S.  197,  40  L. 
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393,  16  S.  Ct  267,  Davis  v.  Elmlra  Sav.  Bank,  161  U.  8.  288,  40 
L.  702,  16  S.  Ct  506,  and  Randolph  v.  Allen,  73  Fed.  42,  41  U.  S. 
App.  117. 

Distingnlshed  in  Libby  ▼.  Hopkins,  104  U.  S.  308,  26  L.  772, 
where  bank  received  money  to  be  nsed  In  a  specified  manner:  Brod- 
rick  v.  Brown,  60  Fed.  500,  where  money  was  deposited  with  bank 
in  conformity  with  a  special  assessment 

Set-olf  and  counterclaim. —  A  banker,  who  is  director  of  an  in- 
surance company,  can  set  oflP  against  its  demand  for  money  it  has 
on  deposit  with  him,  the  amonnt  due  on  its  policies  issued  to  and 
held  by  him,  p.  371. 

Cited  and  applied  in  Carr  v.  Hamilton,  129  U.  S.  262,  32  L.  673, 
9  S.  Ct.  298,  holding  policyholder  in  insolvent  insurance  company- 
may  offset  his  claim  against  company's  mortgage  claim  against 
him;  Scott  v.  Armstrong,  146  U.  S.  508.  36  L.  1062,  13  S.  CL  150. 
holding  borrower  from  bank  who  has  placed  amount  borrowed  on 
deposit  in  same  bank,  in  case  of  insolvency  of  bank,  may  set  off 
his  claim  against  claim  of  bank's  receiver.  Cited,  arguendo.  In 
North  Chicago  Rolling-MiU  Co.  v.  St  Louis  Ore,  etc.,  Co.,  152  U. 
S  615,  38  L.  572,  14  S.  Ct  715,  and  Davif  v.  State,  72  Fed.  84.  »> 
IT  'S.  App.  723,  in  discussion  as  to  when  equitable  defense  will  be 
allowed  to  be  set  up  as  defense  to  judgment  at  law.  See  mono- 
graphic note,  47  Am.  St  Rep.  590. 

Distinguished  in  First  Nat  Bank,  etc.  v.  Bamum  Wire  Worlds, 
58  Mich.  131,  55  Am.  Rep.  665,  24  N.  W.  540,  holding  deht  arm- 
ing to  a  person  in  his  individual  capacity  cannot  be  set  off  against 
a  debt  due  from  him  as  trustee. 

Set-olf  and  connterclaixn. —  If  one  has  a  right  of  set-off  afrainst 
another  who  makes  assignment  for  benefit  of  creditors,  the  rijcht 
is  equally  available  against  assignee,  p.  371. 

Cited  and  applied  in  Central  Appalachian  Co.  v.  Buchanan.  HO 
Fed.  460,  62  U.  S.  App.  207,  208,  holding  the  appointment  of  a  re- 
ceiver of  an  insolvent  corporation  does  not  affect  the  right  of  a 
debtor  to  equitable  set-off;  Green  v.  Conrad,  114  Mo.  671,  21  S.  W. 
843,  holding  an  assignee  not  a  purchaser,  but  he  takes  assets  cum 
ouere.     See  note   47  Am.  St  Rep.  583,  589. 

92  U.  S.  372-^376,  23  L.  657,  PACE  v.  BURGESS 

Internal  revenue. —  Acts  of  1868,  and  1872.  providing  snuff  and 
tobacco  intended  for  export  should  be  stamped  with  particnlar 
stamp  to  denote  such  Intention,  does  not  impose  a  duty  on  exports 
within  meaning  of  clause  in  Federal  Constitution  forbidding  such 
a  tax,  p.  376. 

Reaffirmed  in  Turpln  v.  Burgess,  117  U.  S.  505,  29  L.  989,  6  S.  Ct, 
835,  and  Burwell  v.  Burgess,  32  Gratt  478,  479.  See  monographic 
note,  27  Am.  St  Rep.  564. 
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S2  U.  S.  377-382,  28  L.  610,  PIEDMONT,  ETC.,  L.  INS.  CO.  v. 
BWING. 

Insuraiice. —  Burden  is  on  Insurer  to  show  that  answers  made 
by  applicant  for  life  insurance  were  untrue  p.  879. 

The  following  reaffirm,  and  directly  apply  the  rule:  Penn  Mut. 
L.  Ins.  Co.  V.  Mechanics'  Sav.  Bank,  etc.,  72  Fed.  441,  37  U.  S.  App. 
692,  38  If.  R.  A.  69,  and  n.,  Alabama,  etc.,  Ins.  Co  v.  Mobile  Mut. 
Ins.  Co.,  81  Ala.  331,  1  So.  562,  Supreme  Lodge  v.  Wollschlager, 
22  Colo.  215,  49  Pac.  599,  Lampkln  v.  Insurance  Co.,  11  Colo.  App. 
255,  52  Pac.  1(M2,  Continental  L.  Ins.  Co.  v.  Rogers,  119  111.  485,  10  N. 
E.  248,  Northwestern,  etc.,  Ins.  Co.  v.  Hazelett,  105  Ind.  221,  4 
N.  E.  587,  Benjamin  v.  Indemnity  Assn.,  44  La.  Ann.  1019.  32  Am. 
St.  Rep.  364,  11  So.  629,  Supreme  Council  t.  Brashears,  89  Md.  633,  43 
Atl.  869,  Malicki  v.  Chicago,  etc.,  Life  Soc,  119  Mich.  156.  77  N.  W. 
692,  Grangers'  Ins.  Co.  v.  Brown,  57  Miss.  315,  Chambers  v.  Life 
Ids.  Co.,  64  Minn.  498,  58  Am.  St.  Rep.  552,  67  N.  W.  368,  Ketten 
bach  V.  Life  Assn.,  49  Neb.  849,  69  N.  W.  138,  Roach  v.  Kentucky, 
etc.,  Co.,  28  S.  C.  439,  6  S.  E.  289,  Dial  y.  Life  Assn..  29  S.  C.  580. 

8  S.  B.  38,  and  Guiltinan  v.  Life  Ins.  Co.,  69  Vt.  476,  38  Atl.  317. 
Cited  and  relied  upon  also  in  American  Credit  Indemnity  Co. 

V.  Wood,  73  Fed.  85,  88  U.  S.  App.  583,  holding  it  not  necessary  for 
plaintiff  in  action  on  insurance  policy  to  aver  and  prove  truth  of 
representations,  amounting  to  warranties  which  are  contained  in 
applications  only;  Sutherland  v.  Insurance  Co.,  87  Iowa,  509,  54  N. 
W.  455,  Jones  v.  Accident  Assn.,  92  Iowa,  659,  61  N.  W.  487,  Free- 
man Y.  Insurance  Co.,  144  Mass.  579,  12  N.  E.  377,  Hess  t.  Masonic 
Mut  Ace.  Assn.,  112  Mich.  204,  70  N.  W.  463,  40  L.  R.  A.  4.50, 
Meadows  v.  Life  Ins.  Co.,  129  Mo.  91,  50  Am.  St.  Rep.  4.^5,  31  S. 
W.  583,  and  Hester  v.  Fidelity  Co.,  69  Mo.  App.  195,  all  holding,  in 
action  on  accident  policy  plaintiff  is  not  required  to  show  a  com- 
pliance with  all  terms  of  policy;  Kumle  v.  Grand  Lodge,  110  Cal. 
200,  42  Pac.  635,  holding,  in  suit  brought  against  a  mutual  benefit 
association  on  certificate  issued  to  a  member  since  deceased,  burden 
of  proof  to  shbw  such  member  was  not  in  good  standing  is  on 
association;  Travelers*  Ins.  Co.  v.  Sheppard,  85  Ga.  759,  12  S.  E. 
21,  holding,  in  action  on  life  insurance  policy,  the  policy  is  ad- 
missible in  evidence  to  prove  contract  without  the  application  upon 
which  it  is  founded;  Louisville  Underwriters  v.  Durland,  123  Tnd. 
547,  24  N.  E.  222,  7  L.  R.  A.  401,  applies  rule  to  policy  of  marine 
insurance;  Indiana,  etc.,  Ins.  Co.  v.  Byrkctt.  9  Ind.  App.  450,  36 
N.  E.  781,  applies  rule  to  insurance  on  live  stock;  Britt  v.  Insur- 
ance Co.,  105  N.  C.  179,  10  S.  E.  897,  holding,  in  action  on  insurance 
policy,  cop>  of  application  need  not  be  set  out  In  complaint;  Liv- 
erpool, etc.,  Ins.  Co.  v.  Farnsworth  Lumber  Co.,  72  Miss.  563,  17 
So.  445,  holding  there  is  no  distinction  between  life  and  fire  in- 
surance In  the  application  of  this  rule;  Queen  Ins.  Co.  v.  Leonard, 

9  Ohio  C.  0.  51,  53,  Copeland  v.  Western  Assur.  Co.,  43  S.  C.  28, 
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20  S.  B.  754,  Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  App.  180, 
28  S.  W.  454,  Allemanla  Fire  Ins.  Co.  v.  Fred,  11  Tex.  Civ.  App. 
315,  32  S.  W.  246,  and  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co. 
\H  Va.  364,  26  S.  B.  851,  ail  holding  it  not  incumbent  on  plaintlfl 
to  show  performance  of  warranties  in  fire  insurance  policy. 

Distinguished  in  Sladden  v.  New  York  L.  Ins.  Co.,  86  Fed.  lOi 
where  plaintiff's  pleadings  showed  prima  facie  such  answers  weie 
untrue.  Rule  denied  in  Sweeney  ▼.  Life  Ins.  Co.,  19  R.  I.  174,  61 
Am.  St  Rep.  754,  36  AtL  10.  38  L.  R.  A.  298,  where  it  was  held  when 
answers  in  application  amount  to  warranties,  burden  of  proving 
their  truth  rests  on  plaintiff. 

Contracts. —  If,  while  parties  are  negotiating,  one  of  them  learns 
of  a  total  change  in  condition  of  subject-matter,  of  which  other  is 
ignorant,  his  acceptance  of  terms  before  refused  by  him  will  not 
bind  other  party,  p.  380. 

Cited  and  applied  in  Equitable  Life  Assur.  Soc.  v.  McElroy,  83 
Fed.  637,  49  U.  S.  App.  559,  to  policy  of  insurance.  Cited,  arguendo, 
in  Scannell  y.  Insurance  Co.,  164  Mass.  342,  49  Am.  St  Rep.  463,  41 
N.  B.  650. 

Insurance.— If ,  while  negotiations  were  pending  for  policy,  a 
friend  paid  premium,  concealing  from  agent  that  insured  was  then 
In  extremis,  and  policy  was  delivered  after  death  of  insured,  the 
contract  is  void,  p.  382. 

Cited  in  Whiting  v.  Insurance  Co.,  129  Mass.  241,  37  Am.  Rep. 
318,  holding  where  payment  is  made  a  condition  precedent,  the 
first  payment  of  premium  by  a  third  person,  without  knowledge 
of  Insured,  although  with  his  money,  is  of  no  effect;  Glddings  v.  In- 
surance Co.,  102  U.  S.  112,  26  L.  93,  where  payment  of  premium 
is  made  condition  precedent  to  issuance  of  policy,  such  payment 
cannot  be  made  after  death  of  applicant;  Paine  v.  Pac.  Mut  L.  Ins. 
Co.,  51  Fed.  691,  693,  10  U.  S.  App.  256,  holding  death  of  an  appU- 
cant  before  his  application  reaches  the  home  oflice  revokes  offer  to 
become  insured;  Clark  v.  Insurance  Co.,  89  Me.  36,  35  Atl.  1011,  35 
L.  R.  A.  279,  in  discussion  as  to  necessity  of  meeting  of  minds  in 
agreement  of  insurer  and  insured;  Soclete  des  Mines  v.  Macklntosb, 
5  Utah,  577,  18  Pac.  367,  in  discussion  as  to  when  principal  is  not 
bound  by  acts  of  agent    See  note,  37  Am.  Rep.  320. 

Distinguished  in  Dove  v.  Insurance  Co.,  98  Mich.  125,  67  N.  W.  8t 
where  there  was  an  assurance  by  agent  that  a  policy  should  remain 
in  force  pending  adjustment  of  differences. 

92  U.  S.  382-390,  23  L.  660,  SAVAGE  v.  UNITED  STATES. 

United  States.—  Holder  of  treasury  notes  issued  under  act  of 
July  17,  1861,  by  accepting  payment  therefor  in  legal-tender  notes, 
although  under  protest  waived  right  to  have  payment  made  in 
gold,  p.  389. 
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Cited  In  Springfield,  etc.,  R.  R.  ▼.  Allen,  46  Ark.  220,  in  discussion 
as  to  when  acceptance  of  payment,  although  under  protest,  bars 
further  demand  on  claim. 

92  U.  S.  390-397,  23  L.  608,  SMBLTZBR  v.  WHITE. 

County  warrants,  Issued  by  supervisors  of  county  In  Iowa  subse- 
quent to  1860,  are  void  unless  sealed  with  county  seal,  p.  392. 

Cited  and  applied  in  Raymond  ▼.  People,  2  Colo.  App.  340,  30  Pac. 
508,  holding  a  city  warrant  issued  without  compliance  with  a 
statute  relating  to  form  thereof,  is  void.  Cited,  arguendo,  in  HefBie- 
man  v.  Pennington  Co.,  3  S.  Dak.  167,  52  N.  W.  852,  without  special 
application. 

Guaranty.— In  construing  a  guaranty,  it  is  proper  to  look  at 
surrounding  circumstances  in  order  to  discover  subject-matter 
parties  had  in  view,  and  thus  ascertain  scope  and  object  of  guaranty, 
p.  392. 

Ghiaranty.— In  action  for  breach  of  warranty,  given  on  county 
warrants,  measure  of  damages  should  be  amount  which  plaintiff 
paid  defendant  for  warrants,  with  interest,  p.  395. 

Cited  In  South  Covington,  etc.,  Ry.  v.  Gest,  34  Fed.  645,  holding 
in  action  for  breach  of  warranty  In  sale  of  mortgage  coupons, 
where  there  is  no  evidence  as  to  market  value  of  coupons  at  date 
of  sale,  price  paid  by  purchaser  will  be  considered  market  price 
and  measure  of  damages. 

Sales.—  Vendee  may  sue  for  breach  of  warranty  without  returning 
goods,  p.  395. 

Cited  Incidentally  in  South  Covington,  etc.,  Ry.  v.  Gest,  34  Fed. 
636. 

Bales.— Yendee  seeking  to  rescind  contract  of  sale  must  return 
property  or  tender  it,  p.  396. 

Reaffirmed  in  Chandler  v.  Thompson,  30  Fed.  47,  holding  in  no 
case  can  purchaser  keep  goods,  if  they  have  value,  and  have  con- 
tract rescinded. 

Miscellaneous.—  Merrill  v.  Monticello,  72  Fed.  464.  34  U.  S.  App. 
615,  not  In  point. 

02  U.  S.  397-412,  23  L.  613,  HOBSON  v.  LORD. 
Shipping.— Proper  subjects  of  general  average  enumerated,  p. 

Cited  in  Ralll  v.  Troop.  157  U.  S.  395,  39  L.  747,  15  S.  Ct.  660, 
wher«  it  was  held  the  scuttling  of  a  ship  by  municipal  authorities 
of  a  port,  without  direction  of  commanding  officer,  to  extinguish  a 
fire  In  her  hol^.  Is  not  a  genend  average  loss;  The  L'Amerique,  35 

Vol.  VIII  — 52* 
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Fed.  841,  and  The  Joseph  Farwell,  31  Fed.  845.  both  holding  losses 
sustained  by  reason  of  a  vessel  disabled  at  sea  being  compelled  to  pnt 
into  port  for  repairs,  chargeable  to  general  average;  The  Roanoke, 
46  Fed.  298,  holding  damage  by  water  ponred  upon  cargo  to  extin- 
guish fire  is  subject  of  general  average;  Eammoor  S.  S.  Co.  v.  Insur- 
ance Co.,  78  Fed.  872,  holding  injuries  sustained  by  a  tug  while  en- 
gaged in  pulling  off  a  stranded  ship,  should  not  be  allowed  in  making 
general  average  adjustment;  The  Wordsworth,  88  Fed.  315,  holding 
voluntary  damage  to  cargo  to  avoid  an  apparent  danger  menacing 
both  ship  and  cargo  is  suflBcient  to  support  a  general  averai^e; 
Cheraw.  etc.,  R.  R.  v.  Broadnax,  109  Pa.  St  439,  440,  58  Am.  Rep. 
735,  736,  1  Atl.  230,  231,  holding  in  action  on  general  average  bond 
it  is  a  good  defense  that  loss  was  occasioned  by  unseaworthiness 
of  vessel.  Cited  incidentally  in  Bowring  v.  Thebaud,  42  Fed.  796^ 
797,  798,  in  discussion  as  to  essential  requisites  to  a  general  average 
charge. 

Bhipping.—  Where  loss  has  occurred  which  will  sustain  a  general 
average,  port  of  destination  or  delivery  of  cargo  Is  port  where  aver- 
age is  to  be  adjusted,  p.  411. 

Reaffirmed  in  Bradley  v.  Cargo  of  Lumber,  29  Fed.  649. 

Shipping. — Ship  injured  by  collision  and  obliged  to  discharge  part 
of  cargo  in  order  to  be  repaired,  is  entitled  to  contribution  from 
owners  of  cargo  for  wages  and  provisions  of  crew  during  time  of 
delay,  and  for  expenses  of  sending  general  agent  to  advise  with 
master  as  to  repairs,  p.  412. 

Cited  and  applied  in  The  L'Amerique,  35  Fed.  846,  holding  where 
vessel  became  stranded  and  cargo  was  unloaded  and  transferred 
to  another  vessel,  expense  of  unloading  was  a  proper  general  average 
charge,  but  not  expense  of  refioating  vessel;  Besse  v.  Hecht,  85  Fed. 
679,  and  The  Alaska,  44  Fed.  500,  holding  owner  of  an  injured  ves- 
sel was  entitled  to  his  expenses  in  coming  to  look  after  wreck. 

92  U.  S.  412-417,  28  L.  684,  BUTLER  v.  THOMSON. 

Frauds,  statute  of. —Memorandum  of  sale  signed  by  broker,  mntnal 
agent,  is  valid  contract  of  sale  within  statute  of  frauds,  p.  417. 

Cited  and  applied  in  Bibb  v.  Allen,  149  U.  S.  496,  37  L.  825,  13 
S.  Ct  955,  holding  slip  contracts  prescribed  by  Cotton  Exchange 
aflTord  sufQcient  memorandum  in  writing  to  satisfy  requirements  ot 
statute  of  frauds;  Memory  v.  Niepert,  131  111.  630,  23  N.  E.  433, 
where  memorandum  delivered  by  agent  of  one  party  to  anc^ther 
party,  reciting  that  former  had  sold  to  latter  a  lot  of  bacon,  was  hdd 
to  be  a  contract  in  writing;  Newberry  v.  Wall,  84  N.  Y.  580,  similar 
to  principal  case.    Cited,  arguendo,  in  Tousey  v.  Etzel,  0  Utah,  337, 
84  Pac.  294,  and  Jugla  v.  Trouttet,  120  N.  Y.  27,  23  N.  B.  1067, 
without  special  application.  * 
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Contracts. —  There  may  be  an  oflPer  to  sell,  subject  to  acceptance, 
which  would  bind  the  party  offering,  and  not  other  party  until 
accepted,  p.  415. 

Cited  in  Johnston  v.  Trlppe,  33  Fed.  533,  where  contract  to  convey 
land  at  option  of  proposed  vendee  was  held  enforceable  In  equity. 

Distinguished  in  Bruce  v.  Fulton  Nat  Banls,  79  N.  Y.  16e,  35 
Am.  Rep.  510,  construing  covenants  in  lease. 

92  U.  S.  418-426,  23  L.  504,  CLEMENTS  V.  MACHBBCEUF. 

FrinciiMil  and  ag^ent.—  Where  power  of  attorney  authorizes  agent 
to  execute  deed  to  any  person  claiming  lands  within  three  months, 
agent's  authority  to  make  conveyances  is  without  limit  as  to  time, 
provided  application  was  made  in  time,  p.  424. 

Deeds.— Facts  will  not  be  presumed  against  a  deed  of  convey- 
ance which  on  its  face  has  all  the  legal  requisites  to  make  it  a 
valid  Instrument,  p.  425. 

Not  cited. 

92  U.  S.  425-432,  23  L.  494,  IVES  v.  HAMILTON. 

Patents.—  In  action  for  infringement  of  patent  for  a  result,  ques- 
tion is  whether  defendants  use  the  same,  or  substantially  the  same, 
combination  of  mechanical  devices,  p.  430. 

Cited  and  applied  in  Deering  v.  Winona  Harvester  Works,  155 
U.  S.  295,  39  L.  157,  15  S.  Ct.  121,  holding  patent  for  improvement 
In  harvesters  not  infringed  by  a  similar  device  used  by  defendant; 
Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S.  568,  42  L.  1147, 
18  S.  Ct.  722,  holding  patent  for  air  brake  not  infringed  by  patent 
for  similar  brake;  Rodebaugh  v.  Jackson,  37  Fed.  886,  similar  to 
principal  case;  Pacific  Cable  Ry.  v.  Butte  City  St  Ry.,  55  Fed.  763, 
and  Pacific  Cable  Ry.  v.  Butte  City  St  Ry.  Co.,  52  Fed.  864,  both 
holding  patent  for  car  brake  Infringed  by  brake  similarly  con- 
structed. Cited,  arguendo,  in  Gage  v.  Herring,  107  U.  S.  647,  27  L. 
604,  2  S.  Ct.  826,  where  letters-patent  for  an  improvement  in  cooling 
and  drying  meal  were  held  not  infringed;  Thompson  v.  Gilder- 
sleeve,  34  Fed.  46,  and  Consolidated  Roller-Mill  Co.  v.  Coombs,  39 
Fed.  34,  without  special  application. 

Patents.—  When  a  broken  line  is  used  Instead  of  a  regular  curve, 
and  performing  precisely  the  same  ofBice,  the  one  is  clearly  the 
equivalent  of  the  other,  p.  430. 

Cited,  arguendo,  in  Reed  v.  Smith,  40  Fed.  886,  in  construing 
patent  for  a  harrow. 

Patent  for  improvement  in  sawmills  Is  not  defective  in  description 
when  any  good  mechanic,  acquainted  with  construction  of  such 
machines,  by  having  diagram  before  him,  would  have  no  dlfiOiculty 
in  adopting  Improvement,  p.  432. 
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Cited  Incidentally  In  Hamilton  t.  Rollins,  5  DUL  497,  P.  C.  5,988, 
case  Inyolylng  same  patent 

©2  U.  S.  432-438,  23  L.  724,  THE  AMERICA. 

Collision.^  Rule  that  steamships  meeting  end  on  must  port  theli 
helms,  must  be  complied  with  in  seasonable  time,  otherwise  the 
act  Is  without  substantial  merit,  p.  433. 

Cited  In  The  Fred.  W.  Chase,  31  Fed.  95.  and  The  State  of  Ala- 
bama, 17  Fed.  853,  both  holding  steamer  at  fault  for  not  sooner 
reversing  her  engines. 

Collision.—  No  eflfect  will  be  given  to  accusation  that  vessel  was 
without  a  loolcout  when  It  does  not  appear  this  fact  contributed  to 
accident,  p.  436. 

Reaffirmed  In  The  Plng-On,  7  Sawy.  493,  11  Fed.  615. 

CoIUaion.—  Where  circumstances  convince  the  court  that  If  either 
of  two  colliding  ships  had  complied  with  rule  requiring  steamships 
meeting  end  on  to  port  their  helms,  accident  would  not  have  occurred, 
conclusion  will  be  that  both  were  at  fault,  p.  437. 

Cited  In  The  Patria,  92  Fed.  415,  where.  In  collision  between 
steamer  and  schooner,  both  were  held  at  fault  for  failing  to  observe 
all  precautions  to  avoid  accident 

ColHalon.—  Even  flagrant  faults,  committed  by  one  of  two  vessels 
approaching  each  other  from  opposite  directions,  will  not  excuse  tbe 
other  from  adopting  every  proper  precaution  to  prevent  a  collision, 
p.  43a 

Cited  and  relied  upon  In  The  Anranla  and  The  Republic,  29  Fed. 
124,  and  The  Non  Pareille,  83  Fed.  626,  holding  In  presence  of  danger 
of  immediate  collision,  there  Is  no  absolute  right  of  way;  The  Louise, 
52  Fed.  888,  8  U.  S.  App.  138,  and  The  Oceanic,  61  Fed.  859,  where 
vessel  was  held  at  fault  for  not  adopting  means  to  avoid  collision, 
when  It  was  apparent  from  actions  of  other  vessel  that  she  was  not 
adopting  such  a  course;  The  Columbia,  23  Blatchf.  271,  25  Fed.  846, 
The  Hercules,  51  Fed.  453,  and  The  City  of  Chester,  78  Fed.  180, 
42  U.  S.  App.  366,  where  vessel  was  held  at  fault  for  continuing  on 
her  course  after  failing  to  receive  response  to  her  slgoaL  Ap- 
proved, arguendo,  in  New  York  Harbor  Tow-Boat  Co.  t.  New  York, 
etc.,  R.  R.,  148  N.  Y.  580,  42  N.  B.  1088. 

Collision.—  Where  both  vessels  at  fault,  damages  and  costs  should 
be  equally  apportioned  between  them,  p.  438. 

Cited  In  Yanderbilt  v.  Reynolds,  16  Blatchf.  89,  90,  91,  F.  C 
16,839,  The  Pennsylvania,  15  Fed.  817,  818,  The  S.  B.  Hume,  24 
Fed.  298,  The  Warren,  28  Blatchf.  286,  25  Fed.  784,  The  Sam  Brown, 
29  Fed.  651.  and  The  Fred.  W.  Chase,  31  Fed.  96^  all  of  which  re- 
affirm and  adopt  rule.    Cited,  arguendo.  In  The  Hercules,  20  Fed. 
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205,  whether  costs  shall  be  equally  divided  depends  on  particular 
circumstances  of  each  case;  Union  Ice  Co.  v.  Crowell,  55  Fed.  90, 
6  U.  S.  App.  270,  Incidentally;  The  Max  Morris,  137  U.  S.  9,  34  lu 
587,  11  S.  Gt.  31,  question  Is  not  expressly  decided. 

92  U.  S.  439-446,  23  L.  727,  THE  GALATEA. 

CoUision.— Where  steamers  about  to  meet  are  running,  one  with 
tide,  the  other  against  It,  If  it  be  necessary  for  either  to  stop  to 
avoid  collision,  it  is  duty  of  one  proceeding  against  tide,  p.  446. 

Rule  reaffirmed  in  The  Scots  Greys  v.  The  Santiago  de  Cuba,  5 
Fed.  372,  The  Marshall,  12  Fed.  922,  and  Canfleld  v.  The  F.  &  P.  M. 
No.  2,  44  Fed.  700,  aljl  holding  like  rule  applies  to  boats  meeting  on  a 
river;  La  Champagne,  47  Fed.  125,  The  Dasorl,  47  Fed.  331,  and 
The  Volunteer,  49  Fed.  478,  all  holding  it  duty  of  vessel  moving 
against  tide  to  get  out  of  way  of  vessel  coming  in  with  it;  Tow-Boat 
No.  1,  Norfolk  and  Western,  74  Fed.  910,  911,  33  U.  S.  App.  531, 
applying  rule  to  tug  with  tow.  Cited,  arguendo,  in  The  Franconla, 
21  Blatchf.  266,  16  Fed.  152,  holding  it  particularly  the  duty  of 
vessel  proceeding  against  tide  to  be  vigilant;  The  Express,  46  Fed. 
862,  Incidentally. 

Distinguished  in  The  City  of  Springfield,  26  Fed.  160,  where  ves- 
sel going  with  the  tide  might  have  taken  another  channel. 

02  U.  S.  447-449,  23  L.  496,  OTIS  v.  CULLUM. 

Bonds.—  Vendors  of  negotiable  municipal  bonds  which,  since  sale, 
have  been  declared  void,  are  not,  in  absence  of  warranty,  liable 
thereon  to  purchasers,  p.  449. 

Cited  and  applied  in  Peck  Colorado  Co.  v.  Stratton,  95  F^d.  745, 
holding  fact  that  stock  in  corporation  is  worthless  is  no  defense  to 
action  for  price,  in  absence  of  fraud  or  specific  warranty;  Sutro  v. 
Rhodes,  92  Cal.  124,  125,  28  Pac.  99,  100,  holding  purchaser  cannot 
recover  from  vendor  value  of  overissued  county  bonds  sold  in  good 
faith;  Harvey  v.  Dale,  96  Cal.  161,  31  Pac.  14,  where  purchaser 
of  corporation  bond  was  held  to  take  subject  to  rule  of  caveat 
emptor;  Harter  v.  Eltzroth,  111  Ind.  162,  12  N.  E.  130,  holding  there 
is  no  implied  warranty  on  part  of  vendor  of  certificates  of  stock, 
that  corporation  issuing  them  is  corporation  de  Jure;  White  v.  Robin- 
son, 50  Mich.  75,  14  N.  W.  704,  holding  sale  of  genuine  documents 
does  not  involve  any  warranty,  that  officers  who  issued  them  had 
authority  to  act;  Meyer  v.  Richards,  46  Fed.  727,  Powell  t.  Heisler, 
45  Minn.  551,  48  N.  W.  412,  and  Ruohs  y.  Bank,  94  Tenn.  67,  68,  69,  75, 
28  S.  W.  306,  308,  cases  presenting  facts  similar  to  those  of  principal 
case;  Richardson  v.  Marshall,  100  Tenn.  356,  45  S.  W.  442,  holding 
seller  of  negotiable  county  bonds  does  not  impliedly  warrant  the 
existence  of  legislative  authority  for  their  issuance.  Cited,  arguendo, 
in  -Etna  Life  Ins.  Co.  v.  Middleport,  124  U.  S.  545,  31  L.  541,  8  S. 
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Ot  628,  and  Orleans  v.  Piatt,  99  U.  S.  670.  25  L.  405,  where  question 
was  as  to  power  of  bona  flde  holder  of  bonds,  void  as  between  origi- 
nal parties,  to  compel  payment  from  municipality;  First  Nat.  Bank 
T.  Oldham,  6  Lea,  728,  question  presented  but  not  decided.  See 
note,  19  Am.  Rep.  656. 

Distinguished  in  Harris  y.  Hanover  Nat.  Bank,  21  Blatchf.  257, 
15  Fed.  788,  where  bills  of  an  insolvent  bank  were  transferred 
under  mutual  mistake  as  to  bank's  condition. 

Bonds.— Vendors  of  negotiable  municipal  bonds  are  liable  es 
delicto  for  bad  faith,  and  there  is  an  implied  warranty  of  ownership, 
and  that  they  are  not  forgeries,  but  not  as  to  their  validity,  p.  449. 

Cited  and  relied  on  in  Meyer  v.  Richards,  163  U.  8.  413,  414,  41  L. 
210,  16  S.  Ct  1158,  1159,  Pugh  v.  Moore,  44  La.  Ann.  215,  226,  252, 
253,  10  So.  712,  T16,  725,  726,  Rogers  v.  Walsh,  12  Neb.  30,  10  N.  W. 
468,  and  Richardson  v.  Marshall,  100  Tenn.  358,  45  S.  W.  442,  all 
holding  assignor  liable  where  bonds  were  not  genuine;  Merchants' 
Nat.  Bank  v.  Spates,  41  W.  Va,  31,  56  Am.  St  Rep.  831,  23  S.  B.  683, 
holding  assignor  of  non-negotiable  instrument  by  signing  his  name 
across  back  thereof  and  delivering,  warrants,  by  implication,  its 
validity,  his  right  to  assign,  that  It  is  a  subsisting  unpaid  debt,  and 
solvency  of  debtor.  Cited,  arguendo,  in  State  v.  Mayor,  49  La.  Ann. 
1769,  22  So.  1016,  and  State  v.  Hart,  46  La.  Ann.  51,  14  So.  511, 
without  special  application. 

Distinguished  in  Pugh  v.  Moore,  44  La.  Ann.  247,  10  So.  724, 
dissenting  opinion.    See  opinion  of  majority,  supra. 

92  U.  S.  449-454,  23  L.  730,  BARNEY  v.  WATSON. 

Custo^ns  duties.—  Act  of  February  26,  1845,  relating  to  time  and 
manner  of  making  protest  to  a  collector  of  customs,  continued  in 
force  until  passage  of  act  of  June  30,  1864,  p.  452. 

Reaffirmed  in  Amson  v.  Murphy,  109  U.  S.  241.  27  L.  921,  3  S.  Ct 
186,  Haynes  v.  Brewster,  46  Fed.  474,  Blrtwell  v.  Saltonstall.  63 
Fed.  1008.  and  Dieckerhoff  v.  Miller,  93  Fed.  653,  all  holding  act  of 
1845  repealed  by  implication  by  act  of  1864.  Cited,  arguendo,  in 
United  States  v.  Schlesinger,  120  U.  S.  114,  30  L.  609,  7  S.  Ct  445, 
in  discussion  as  to  when  decision  of  secretary  of  treasury,  as  to  rate 
and  amount  of  duties,  is  final  and  conclusive;  Saltonstall  v.  Birtwell. 
164  U.  S.  66,  41  L.  352,  17  S.  Ct  23,  and  Barney  v.  Rickant  157 
U.  S.  355,  39  L.  731,  15  S.  Ct.  644,  as  giving  history  of  legislation 
relating  to  general  subject 

Customs  duties.—  Under  act  of  June  30,  1864,  decision  of  collector 
as  to  rate  and  amount  of  duties  is  final,  unless  consignee  makes 
protest  in  writing  within  ten  days  after  ascertainment  and  liqui- 
dation of  duties,  p.  452. 

Cited  in  Davies  v.  Miller.  130  U.  S.  288.  32  L.  933.  9  S.  Ct  561.  in 
determining  when  notice  of  dissatisfaction  with  decision  of  collector 
of  customs  must  be  given. 
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Cofltoms  duties.--  Act  of  1S45  required  protests  as  to  illegal  duties 
to  be  made  at  or  before  payment  of  duties  alleged  to  be  illegal,  p. 
453. 

Cited  and  applied  in  Barney  y.  Riclcard,  157  U.  S.  Seo,  364,  39  L. 
733,  734,  15  S.  Ct  646,  647,  holding  protest  made  after  deposit  of 
funds  to  pay  duties,  but  before  liquidation,  is  too  late;  Saltonstall  t 
Blrtwell,  66  Fed.  971,  972,  973,  33  U.  S.  App.  52,  where  phrase. 
**  payment  under  protest,"  as  used  in  section  3011,  revised  statutes, 
is  defined. 

Distinguished  in  Wright  v.  Blakeslee,  101  U.  S.  179.  25  L.  1050, 
where  question  was  as  to  notice  required  of  party  paying  illegal 
taxes  under  internal  revenue  laws. 

92  U.  S.  454r456,  23  L.  620,  TERRY  v.  COMMERCIAL  BANK. 

Attorney  and  client.— Where  party  has  been  defrauded  by  his 
counsel,  he  must  sue  them  for  what  he  has  lost  thereby,  p.  456. 

Equity.—  Remedy  to  set  aside  decree  obtained  by  fraud  is  by  bill 
of  review,  p.  456. 

Reafllrmed  in  Adair  v.  Cummins,  48  Mich.  378,  12  N.  W.  497,  and 
Robinson  v.  Springfield  Co.,  21  Fla.  228,  or  it  may  be  done  by  original 
bill;  Lamb  v.  San  Pedro,  etc.,  Co.,  3  N.  Mex.  454,  9  Pac.  530,  holding 
action  in  equity  may  be  maintained  to  restrain  enforcement  of 
fraudulent  Judgment  obtained  by  conspiracy  on  part  of  trustees  of 
corporation  against  interests  of  stockholders;  In  re  Herdic,  40  Fed. 
361,  holding  proceedings  to  rescind  order  of  confirmation  of  sale 
could  not  be  summary  where  instituted  more  than  four  years  after 
confirmation.  See  monographic  notes,  20  Am.  Dec.  175,  and  54 
Am.  St.  Rep.  260. 

Banks  and  banking. —  In  proceedings  under  insolvent  bank's 
charter,  to  wind  up  its  affairs,  the  decree  should  not  discharge 
stockholders  from  liability  for  bank's  debts,  where  stockholder 
are  not  parties,  p.  456. 

Cited  in  Penniman  v.  Smith,  5  Lea,  137,  holding  entry  made  in 
minutes  of  court,  when  not  Justified  by  pleadings  in  particular  case, 
is  coram  non  judice  and  void  as  an  adjudication. 

92  U.  457-462.  23  L.  497,  WILLIAMS  v.  UNITED  STATES. 

Public  lands. —  Board  of  California  land  commissioners,  under 
act  of  1891,  having  confirmed  grant  of  land  asked  for  in  petition, 
and  such  confirmation  having  been  acquiesced  in  for  fifteen  year^, 
the  board  having  ceased  to  exist  and  no  appeal  having  been  taken 
from  its  decree,  a  petition  to  enlarge  boundaries  of  grant  will  be 
denied,  p.  461. 

Not  cited. 
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92  U.  S.  462-467,  23  L.  731,  ST.  LOUIS  T.  UNITED  STATBS. 

tJnited  States. —  Deed  conyeying  land  known  as  Jefferson  Bar- 
racks to  United  States,  made  by  city  of  St.  Louis,  being  based  on 
equitable  compromise  of  long  pending  and  doubtful  question  of 
title,  is  yalid,  p.  466. 

Not  cited. 

92  U.  S.  467-473,  23  L.  733,  TTNG  v.  GRINNELL. 

Appeal  and  error.— Where  cause  is  submitted  to  court  without 
jury,  and  court  makes  general  finding,  parties  are  concluded  by 
determination  of  court,  subject  to  right  to  bring  error  to  reriew 
rulings  duly  excepted  to  at  trial,  p.  469. 

Reaffirmed  in  Martlnton  y.  Fairbanks,  112  U.  S.  673,  28  L.  864,  5 
S.  Ct  322,  Grayson  y.  Lynch,  163  U.  S.  473,  41  L.  232,  16  S.  Ct  1066, 
Key  West  t.  Boer,  66  Fed.  443,  30  U.  S.  App.  140,  and  Distilling, 
etc.,  Ck>.  T.  Gottschalk  Co.,  66  Fed.  6I0,  24  U.  S.  App.  638. 

Appeal  and  error.—  W^here  cause  has  been  tried  by  court  without 
jury  and  findings  are  special,  reyiew  of  appellate  court  can  only, 
extend  to  determination  of  sufficiency  of  facts  found  to  support 
judgment,  p.  469. 

Reaffirmed  in  The  B.  A.  Packer,  140  U.  S.  365,  35  L.  456,  11  S.  Ct 
796,  Hill  V.  Woodberry,  49  Fed,  140,  4  U.  S.  App.  68,  Reed  y.  SUpp. 
52  Fed.  644,  9  U.  S.  App.  34,  and  Elizabeth  y.  Hill,  39  N.  J.  L.  557. 
Cited  and  relied  upon  in  Seeberger  y.  Schlesinger,  152  U.  S.  586,  ^ 
L.  562,  14  S.  Ct  731,  holding,  where  court  below  makes  special 
finding,  no  exception  is  necessary  to  raise  question  whether  facts 
support  judgment;  Quinn  y.  Dimond,  72  Fed.  998,  44  U.  S.  App.  469, 
dissenting  opinicm,  the  majority  holding  the  trial  court's  interpre- 
tation of  facts  specially  found,  did  not  preclude  appellate  court 
from  considerfng  such  facts.  Cited  Incidentally  in  Groyes  y.  Sentell 
69  Fed.  225,  30  U.  S.  App.  382. 

Customs  duties.—  Whether  an  imported  article  is  or  is  not  known 
In  commerce  by  word  or  terms  used  in  act  imposing  duty,  Is  a  ques- 
tion of  fact  for  jury,  not  question  of  construction,  p.  470. 

Customs  duties.—  In  interpreting  tariff  acts,  language  adopted  by 
legislature  In  denomination  of  articles  will  be  construed  according 
to  commercial  understanding  of  terms  used,  p.  470. 

Cited  and  appUed  in  Cadwalader  y.  Zeh,  151  U.  S.  176,  38  L,  117. 
14  S.  Ct.  290,  in  determining  whether  certain  articles  were  "toys;** 
*'  Zante  Currants,"  73  Fed.  188,  189,  in  determining  what  constitnte 
•*Zante"  currants. 

92  U.  S.  473-479,  23  L.  735.  MILLER  y.  DALE. 

Ejectment.-  In  ejectment,  when  both  parties  claim  under  Spanish 
concessions,  confirmed  by  United  States,  inquiry  must  extend  to 
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character  of  original  concessions,  and.  If  these  do  not  settle  con- 
troversy, to  proceeding  of  confirmation,  p.  476. 

Cited  in  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S. 
590,  85  L.  286,  11  S.  Ct.  663,  without  special  application. 

Public  lands.—  Where'  there  are  different  claimants  for  same  land, 
both  claiming  under  confirmed  concession,  grant  identified  by 
specific  boundaries,  gives  better  right  than  floating  grant,  although 
latter  Is  first  surveyed,  p.  477. 

Public  lands.— Object  of  proceedings  to  approve  survey  of  con- 
firmed claim  under  Mexican  grant,  under  act  of  1860,  was  to  Insure 
conformity  of  survey  with  decree  of  confirmation,  not  to  settle 
question  of  title,  p.  478. 

Public  lands.— Patent  on  confirmed  grant  is,  like  a  quitclaim, 
conclusive  only  between  parties  and  evidence  against  United  States; 
that  validity  of  grant  was  established,  pp.  478,  479. 

Reafllrmed  in  United  States  v.  Conway,  175  U.  8.  70,  Adam  v. 
Norrls,  103  U.  S.  593,  26  L.  514,  and  Byrne  v.  Alas,  74  Cal.  639,  16 
Pac.  528.  Cited  incidentally  in  7  Sawy.  574,  appendix,  and  United 
States  V.  McLaughlin,  127  U.  S.  450,  32  L.  221,  8  S.  Ct  1187,  in 
collection  of  cases,  showing  the  law  relating  to  Mexican  grants. 

92  U.  S.  480-483,  23  L.  478,  KENNARD  v.  LOUISIANA. 

Ck>nstitational  law.— Due  process  of  law  Is  due  course  of  legal 
proceedings  according  to  rule  established  for  protection  of  private 
rights,  p.  481. 

Cited  and  applied  in  Davidson  t.  New  Orleans,  96  U.  S.  105,  24 
L.  620,  holding  valid,  act  relating  to  mode  of  assessing  property  for 
street  purposes;  Hurtado  v.  California,  110  U.  S.  533,  28  L.  238,  4 
8.  Ct  120,  and  State  v.  Boswell,  104  Ind.  543,  4  N.  E.  677,  both 
holding  proceedings  may  be  Instituted  in  felony  cases  by  informa- 
tion when  authorized  by  State  laws;  State  v.  Saunders,  66  N.  H. 
88,  25  Atl.  595,  18  L.  R.  A.  656,  holding,  in  certain  proceedings  under 
State  laws  for  an  Injunction  against  an  alleged  liquor  nuisance, 
defendant  is  not  entitled  to  Jury  trial  as  a  constitutional  right; 
Moore  v.  State,  43  N.  J.  L.  240,  dissenting  opinion,  majority  hold- 
ing statute  authorizing  prosecution  for  an  offense,  the  right  to 
prosecute  which  was  barred  by  statute  of  limitations.  Is  void.  Cited 
arguendo,  in  Holden  v.  Hardy,  169  U.  S.  384,  42  L.  788,  18  S.  Ct 
885. 

Courts.- Supreme  Court  is  without  jurisdiction  to  correct  mere 
errors  in  proceedings  in  State  courts,  p.  481. 

Cited  in  Kelly  v.  Pittsburgh,  104  U.  S.  80,  26  L.  659,  holding 
Supreme  Court  has  ne  power  to  correct  error  of  State  court  in  esti- 
mating value  of  property  for  taxation;  In  re  Ah  Lee,  6  Sawy.  416, 
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5  Fed.  905,  holding  a  person  imprisoned  under  a  valid  law,  although 
there  Is  error  in  proceeding,  resulting  in  commitment,  is  not  hn- 
prisoned  without  due  process  of  law. 

Oonstitational  law.— Due  process  of  law  does  not  necessarily 
imply  delay,  p.  483. 

Constitutional  law.— State  statute,  regpilating  proceedings  for 
removal  of  persons  from  office,  does  not  deny  due  process  of  law 
if  it  makes  provision  for  trial  of  case  before  court  of  competent 
Jurisdiction,  and  for  notifying  defendant  of  case  he  has  to  meet, 
p.  483. 

Cited  and  applied  in  Scott  v.  Toledo,  36  Fed.  397,  1  L.  R.  A.  696. 
holding,  in  levying  assessment  for  opening  of  a  street.  It  is 
essential  that  notice,  or  opportunity  to  be  heard,  be  given  owner  of 
land  assessed;  Coleman  v.  Glenn,  103  6a.  461,  68  Am.  St  Rep.  110. 
30  S.  E.  298,  and  Board  of  Commissioners  v.  Johnson,  124  Ind.  15S, 
19  Am.  St.  Rep.  95,  24  N.  E.  151,  7  L.  R.  A.  687,  holding  an  officer 
cannot  be  removed  from  office  without  a  hearing;  Foster  v.  Kansas, 
112  U.  S.  206,  28  L.  6^,  5  S.  Ct  98,  reprinted  in  32  Kan.  768^  and 
WUson  V.  North  Carolina,  169  U.  S.  594,  595,  42  L.  871,  18  S.  Ct 
438,  439,  S.  C,  122  N.  C.  1108,  e,  f,  appendix,  affirming  Caldwell  t. 
Wilson,  121  N.  C.  462,  28  S.  E.  559,  holding  proceedings  by  which 
an  official  was  removed  from  office  to  be  due  process  of  law;  In 
re  McKee,  19  Utah,  239,  57  Pac.  25,  holding  jury,  for  trial  of  one 
accused  of  grand  larceny,  may  lawfully  consist  of  eight  jurors; 
Conklln  v.  Cunningham,  7  N.  Mex.  472,  38  Pac.  178,  dissenting  opin- 
ion, the  majority  holding  prior  notice  of  default  is  not  necessary  to 
the  removal  by  governor  of  an  officer  for  shortage  in  his  accounts. 
Cited,  arguendo,  in  Lavin  v.  Emigrant  Industrial  Sav.  Bank,  18 
Blatchf .  18,  1  Fed.  657.    See  note  to  54  Mich.  447. 

92  U.  S.  484-494,  23  L.  579,  TOWN  OF  COLMA  v.  EAVES. 

Municipal  corporations.—  Where  authority  is  given  to  issue  bonds 
on  some  condition  precedent,  and  certain  officers  are  given  authority 
to  decide  whether  condition  is  complied  with,  their  recital  of  com- 
pliance in  bonds  issued  to  bona  fide  holders,  Is  binding  on  munici- 
pality, p.  491. 

The  rule  was  reaffirmed  in  the  following  cases,  where  the  same 
question  was  presented:  Marcy  v.  Oswego,  92  U.  S.  639,  23  L.  749, 
Commissioners  v.  BoUes,  94  XT.  S.  108,  24  L.  47,  Commissioners  t. 
Clark,  94  U.  S.  287,  24  L.  63,  Warren  v.  Marcy,  1)7  U.  S.  104.  24  L. 
980,  Clay  v.  Society  for  Savings,  104  U.  S.  586,  26  L.  859,  Anderson 
Co.  Commrs.  v.  Beal,  113  U.  S.  239,  28  L.  970,  5  8.  Ct.  439,  Pana  v. 
Bowler,  107  U.  S.  540,  27  L.  428.  2  S.  Ct  713,  Chaffee  Co.  Commrs.  t. 
Potter,  142  U.  S.  364,  365,  35  L.  1043, 1044, 12  S.  Ct  219.  220,  Cltisens* 
Sav.,  etc.,  Assn.  v.  Perry  Co.,  166  U.  S.  712,  39  L.  594,  15  S.  Ct 
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654,  Evansvllle  v.  Dennett,  161  U.  S.  443,  40  L.  763,  16  S.  Ct  616, 
ProYldent  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  601,  42  L.  1160,  18  S. 
Ct  792,  l>helps  v.  Lewlston,  15  Blatchf.  151,  152,  155,  F.  C.  11,076, 
Irwin  V.  Ontario,  18  Blatchf.  269,  3  Fed.  58,  Carrier  v.  Shawangunk, 
20  Blatchf.  310,  10  Fed.  223,  Lewis  v.  Comanche,  35  Fed.  348, 
Moulton  V.  Evansvllle,  25  Fed.  386,  387,  Washington  v.  Coler,  61  Fed. 
365,  4  U.  S.  App.  622,  Ashley  v.  Board  of  Suprs.,  60  Fed.  67,  16  U. 
8.  App.  656,  National  L.  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
792,  793,  27  U.  S.  App.  244,  Howard  v.  Kiowa,  73  Fed.  408,  Wesson 
v.  Saline  Co.,  73  Fed.  920,  34  U.  S.  App.  680.  Second  Ward  Sav. 
Bank  v.  Huron,  80  Fed.  662,  Huron  v.  Second  Ward  Sav.  Bank,  86 
Fed.  279,  57  U.  S.  App.  606,  South  St.  Paul  v.  Lamprecht,  88  Fed. 
463,  60  IT.  S.  App.  86,  Walte  v.  Santa  Cruz,  89  Fed.  635,  Jefferson 
T.  Lewis,  20  Fla.  1007,  Lane  v.  Embden,  72  Me.  362,  Fulton  v.  River- 
ton,  42  Minn.  397,  44  N.  W.  258,  Cutler  v.  Board  of  Suprs.,  56  Miss. 
123,  Madison  Co.  v.  Brown,  67  Miss.  696,  7  So.  518,  Mutual  Benefit 
L.  Ins.  Co.  V.  Elisabeth,  42  N.  J.  L.  245,  Coler  v.  Board  of  County 
Commrs.,  6  N.  Mex.  129,  130,  27  Pac.  628,  629,  Alvord  v.  Syracuse 
Sav.  Bank,  98  N.  Y.  609,  Belo  v.  Commissioners,  76  N.  C.  495,  Coler 
V.  Dwlght  School,  3  N.  Dak.  259,  55  N.  W.  591,  28  L.  R.  A.  653, 
Flagg  V.  School  District,  4  N.  Dak.  47,  58  N.  W.  505,  25  L.  R.  A.  371, 
and  Klamath  Falls  v.  Sachs,  —  Or.  — ,  57  Pac.  335. 

The  syllabus  principle  has  also  been  cited  and  applied  In  following: 
Venice  v.  Murdock,  92  U.  S.  409,  23  L.  584,  holding  onus  not  on 
bondholder  to  show  prerequisites  were  legally  executed;  Grenada 
County  Supervisors  v.  Brogden,  112  U.  S.  267.  28  L.  706,  5  S.  Ct  128, 
holding  further  municipal  subscription  to  railroad  stock,  made  with- 
out authority  of  law,  may  be  legalized  by  subsequent  legislation; 
Darlington  v.  La  Clede,  4  Dill.  206,  F.  C.  3,577,  where  bona  fide 
purchaser  of  bonds  was  held  entitled  to  presume  election  had  been 
held  authorizing  their  issue;  Gunnison  County  Commissioners  v. 
RoUins,  173  U.  S.  263,  264,  266,  271,  19  S.  Ct  393,  394,  396,  Madison 
V.  Smith,  83  Ind.  513,  McEneney  v.  Sullivan,  125  Ind.  412,  25  N.  E. 
541,  and  Dudley  v.  Board  of  Commrs.,  80  Fed.  676,  49  U.  S.  App. 
344,  all  holding  county  estopped,  by  recitals  in  Its  bonds,  from  de- 
claring its  legal  limit  of  indebtedness  had  been  exceeded;  National 
Bank  v.  Grenada,  41  Fed.  93,  Cadillac  v.  Woonsocket  Inst  for  Sav- 
ings, 56  Fed.  940,  16  U.  S.  App.  645,  and  Brown  v.  Ingalls,  81  Fed, 
487,  all  holding  refunding  bonds,  issued  In  compliance  with  statute 
authorizing  them,  and  which  recite  a  compliance  with  its  pro- 
visions, are  valid  in  hands  of  bona  fide  purchasers,  though  original 
bonds  were  void  and  fraudulent;  Indianapolis  v.  Consumers*  Gas 
Trust  Co.,  140  Ind.  254,  39  N.  E.  945,  holding,  where  right  of  mu- 
nicipal counsel  to  pass  a  particular  act  depends  on  antecedent 
facts,  its  decision  that  such  facts  exist  is  conclusive;  Atchison,  etc.. 
R.  R.  V.  Fletcher.  35  Kan.  248,  10  Pac.  605.  holding,  where  statute 
confers  authority  on  one  corporation  to  guarantee  bonds  of  an- 
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other,  mere  failure  of  former  to  pursue  mode  specified  In  statute 
will  not  Invalidate  guaranty  In  hands  of  bona  fide  holder;  State  v. 
Board  of  CJommrs.,  39  Kan.  650,  7  Am.  St.  Rep.  570,  19  Pac.  92a 
"holding    Irregularities  in  conducting    election  may  sometimes    be 
raised,  but  not  after  bonds  have  passed  Into  hands  of  bona  fide 
holders;  Commissioners  v.  Call,  123  N.  C.  319,  31  S.  B.  4^,  44  L.  R. 
A.  255,  holding  purchaser  of  bond  estopped  from  den3rlng  recitals 
therein;  Bond  Debt  Cases,  12  S.  O.  274,  275,  holding  bonds  Issued 
under  act  to  reduce  volume  of  public  debt  were  valid  except  when 
Issued  In  exchange  for  invalid  securities;  Coler  t.  Rhoda  School 
Twp.,  6  S.  Dak.  653,  63  N.  W.  162,  applies  rule  to  bonds  Issued  by 
school  district;  Brown  v.  Bon  Homme  Co.,  I  S.  Dak.  229,  46  N.  W. 
177,  and  Nelson  v.  Haywood,  87  Tenn.  807,  11  S.  W.  891,  4  L.  R.  A. 
659,  where  rule  was  applied  to  county  bonds;  Miller  v.  Insurance 
Co.,  92  Tenn.  181,  21  S.  W.  42,  20  L.  R.  A.  772,  and  n.,  holding  cor- 
poration, after  acting  under  particular  law,  estopped  from  denyin;; 
that  it  accepted  terms  thereof;  Anderson  v.  Houston,  etc.,  R.  R., 
52  Tex.  243,  holding  determination  of  County  Court,  as  to  result  of 
bond  election.  Is  final  and  conclusive;  Supervisors  v.  Randolph,  89 
Va.  620,  16  S.  E.  724,  holding  purchaser  of  such  bonds  is  only  re- 
quired to  ascertain  whether  necessary  authority  has  been  conferred 
by  statute  to  issue  them.     Cited,  arguendo,  in  Daviess  v.  Hulde- 
koper,  98  U.  S.  102,  25  L.  114,  and  Walnut  v.  Wade,  103  U.  S.  695. 
26  L.  530,  bona  fide  holder  is  not  bound  to  look  beyond  recitaU 
in  bond  and  acts  under  which  they  were  Issued;  Northern  Bank 
V.  Porter,  110  U.  S.  616,  28  L.  261,  4  S.  Ct.  258,  collecting  and  re- 
viewing cases,  and  holding  as  to  what  facts  In  recital  of  bonds  mu- 
nicipality may  or  may  not  question;  Skinner  v.  Santa  Rosa,  107 
Cal.  475,  40  Pac.  746,  29  L.  R.  A.  522,  and  n.,  holding,  where  city 
Issued  bonds  in  form  not  substantially  complying  with  those  an- 
thorized  by  electors,  the  sale  of  Issue  would  be  enjoined;  Mayor, 
etc.  V.  Wetumpka  Wharf  Co.,  63  Ala.  627,  holding,  In  absence  of 
express  grant  of  power,  municipal  corporations  cannot  issue  nego- 
tiable paper,  or  become  security  for  such;  Koehler  v.  Hill,  60  Iowa, 
625,  674,  15  N.  W.  620,  644,  Rich  v.  Mentz,  21  Blatchf .  496,  18  Fed. 
55,  and  Watson  v.  Sutro,  86  Cal.  524,  24  Pac.  179,  without  special 
application.    See  notes  in  Seymour  v.*  Tacoma,  6  Wash.  432,  33  Pac 
1060,  98  Am.  Dec.  687,  688,  18  Am.  Rep.  259,  265,  23  Am.  St  Rep.  114. 
and  also  51  Am.  St.  Rep.  835,  843,  848,  extended  monographic  note, 
reviewing  authorities. 

Doubted  in  Humboldt  v.  Long,  92  U.  S.  650,  23  L.  756,  dissent- 
ing opinion,  majority  approve  and  apply  rule.  Distinguished  in 
South  Ottawa  v.  Perkins,  94  XJ.  S.  262.  24  L.  156,  holding  ^munici- 
pality not  estopped  from  denying  validity  of  bonds  when  same 
were  not  issued  under  authority  of  law;  Buchanan  v.  Litchfield, 
102  U.  S.  290,  291.  26  L.  140,  141,  and  School  District  v.  Stone, 
106  U.  S.  186,  27  L.  91,  1  S.  Ct  86,  where  district  was  held  not 
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estopped  by  recitals  in  bonds  from  showing  bonds  increased  its 
debt  beyond  amount  permitted  by  Constitution;  Dixon  Co.  ▼. 
Field,  111  U.  S.  94,  28  L.  364,  4  S.  Ct  320,  holding  recital  of  facts 
which  corporate  officers  had  no  authority  to  determine,  or  recital 
of  matters  of  law,  do  not  estop  municipality;  Hopper  y.  CoTington, 
10  Biss.  490,  8  Fed.  779,  where  bonds  did  not  contain  recitals  which 
estopped  municipality  from  showing  they  were  issued  without  au- 
thority of  law;  Lewis  v.  Shreveport,  3  Woods.  214,  F.  C.  8,331, 
holding  issue  of  bonds  by  municipality,  when  not  authorized  by 
law,  cannot  be  ratified  by  its  officers;  Avery  v.  Springport,  14 
Blatchf.  273,  F.  C.  676,  where  bonds  were  not  executed  in  manner 
I)rescribed  by  statute;  Smith  v.  Ontario,  15  Blatchf.  270,  F.  C. 
13,085,  and  Stewart  y.  Lansing,  15  Blatchf.  287,  F.  O.  13,432, 
where  those  who  issued  bonds  were  not  charged  with  duty 
of  determining  whether  statutory  prerequisites  had  been  per- 
formed; National  Bank  y.  Grenada,  44  Fed.  266,  holding  munici- 
pality is  not  estopped  from  denying  recitals  which  it  was  not 
duty  of  body  issuing  bonds  to  pass  on;  Kelly  v.  Milan,  21  Fed. 
861,  and  Johnson  v.  Railroad.  100  Tenn.  147,  44  S.  W.  672,  both 
holding  recital  in  bonds  that  they  were  issued  in  accordance  with 
law  authorizing  their  issuance  to  domestic  corporation,  does  not 
estop  municipality  from  denying  their  validity  on  ground  of  is- 
suance to  foreign  corporation;  Sutliff  v.  Lake,  47  Fed.  108,  and 
Coffin  v.  Board  of  Commrs.,  57  Fed.  143,  12  U.  S.  App.  562,  both 
holding  no  recitals  in  bonds  can  excuse  purchaser  from  ascertain- 
ing whether  municipality  had  power  to  issue  them;  Mercer  v.  Prov- 
ident L.,  etc.,  Co.,  72  Fed.  631,  43  U.  S.  App.  21,  where  bonds  did 
not  contain  recitals  relieving  purchasers  from  duty  of  investiga- 
tion; Ninth  Nat  Bank  v.  Knox,  37  Fed.  78,  where  recital  in  bond 
that  it  was  issued  under  special  law  was  held  not  to  estop  bond- 
holder from  showing  that  in  fact  it  was  issued  under  general; 
Faulkenstein  v.  Fitch,  2  Kan.  App.  209,  43  Pac.  281,  where  bonds 
were  issued  by  officers  not  charged  with  duty  of  determining  Ju- 
risdictional facts;  Dodge  v.  Platte,  82  N.  Y.  230,  where  recital  in 
l/onds  was  held  not  to  import  that  they  were  legally  issued;  Cit- 
izens' Bank  v.  Terrell,  78  Tex.  458,  14  S.  W.  1005,  where  bonds 
issued  in  excess  of  amount  allowed  by  law  were  held  void;  Coler 
v.  Board  of  County  Commrs.,  6  N.  Mex.  143,  145,  147,  148,  162,  27 
Pac.  633,  634,  639,  dissenting  opinion.  See  opinion  of  majority 
supra. 

Miscellaneous. —  Cited  in  Spence  v.  Mobile,  etc..  By.,  79  Ala.  587, 

not  in  point. 

92  U.  S.  494r^2,  23  L.  583,  TOWN  OF  VENICE  v.  MURDOCK. 

Municipal  corporations. —  Where   bonds    may   issue   only  after 

performance  of  certain  conditions,  and  officers  are  designated  to 

determine  whether  such  conditions  have  been  performed,  their  re- 
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cital  in  bonds  that  conditions  hare  been  complied  with,  binds  mu- 
nicipality after  bonds  have  ixassed  into  hands  of  bona  fide  piu> 
chasers,  p.  498. 

Reaffirmed  and  followed  in  Genoa  t.  Woodruff,  92  U.  £L  50S,  23 
L.  588,  Smith  v.  Yates,  15  Blatchf.  94,  F.  C.  13,131,  Foote  ▼.  Han- 
cock, 15  Blatchf.  343,  F.  C.  4,911,  McCaU  v.  Hancock,  20  Blatchf. 
346,  348,  10  Fed.  9,  10,  11,  Lane  v.  Embden,  72  Me.  362,  363,  and 
Venice  v.  Woodruff,  92  U.  8.  502,  23  L.  585.  Cited  and  principle 
applied  in  Gunnison  County  Commrs.  ▼.  Rollins,  173  U.  S.  271* 
19  S.  Ct  396,  and  Chaffee  Co.  Commrs.  v.  Cotter,  142  U.  S.  364. 
35  L.  1043,  12  S.  Ct.  219,  where  county  was  held  estopped  from 
showing  by  issuance  of  bonds  in  question  it  had  exceeded  indebt- 
edness prescribed  by  Constitution;  Chilton  y.  Gratton,  82  Fed.  878, 
holding  purchaser  of  railway-aid  bonds  not  obliged  to  ascertain 
whether  conditions  have  been  complied  with,  when  bonds  redte 
compliance  with  law;  People  v.  Wayne  Circuit  Judge,  39  Mich. 
20,  holding  act  of  an  official  in  approving  a  bond  not  subject  to 
review;  Coler  t.  D wight  School  District,  3  N.  Dak.  259,  55  N.  W. 
591,  28  L.  R.  A.  653,  holding  it  unnecessary  that  officers  be  ex- 
pressly authorized  to  determine  whether  prerequisites  have  been 
performed.  Cited,  arguendo,  in  Brenham  v.  German-American 
Bank,  144  XT.  S.  195,  36  L.  399,  12  S.  Ct  567,  dissenting  opinion,  and 
Savannah  v.  Kelly,  108  TD.  S.  190,  27  L.  698,  2  S.  Ct  471.  in  dis- 
cussion as  to  power  of  municipality  to  guarantee  payment  of  cer- 
tain railway  bonds.  See  notes,  18  Am.  Rep.  264,  and  98  Am.  Dec 
688. 

Distinguished  in  School  District  v.  Stone,  106  U.  S.  186,  27  L. 
91,  1  S.  Ct.  86,  holding  district  not  estopped  from  showing  bonds 
increased  Its  indebtedness  beyond  amount  permitted  by  Consti- 
tution; Smith  V.  Ontario,  15  Blatchf.  270,  F.  C.  13,085,  where  agents 
who  executed  bonds  were  not  those  appointed  to  determine  whether 
consent  had  been  given. 

Courts. —  Supreme  Court  will  not  follow  State  court  decisions 
which  do  not  present  a  clear  case  of  construction  of  a  State  stat- 
ute, but  only  assert  general  principles,  p.  501. 

Cited  and  applied  in  Gray  v.  York,  15  Blatchf.  342,  F.  C.  5,731, 
holding  decision  of  State  court  on  validity  of  issuance  of  bonds 
not  obligatory  on  Federal  court;  HoUingsworth  v.  Parish  of  Tensas, 
4  Woods,  284,  17  Fed.  112,  holding  decision  of  Louisiana  Supreme 
Court,  declaring  private  property  may  be  taken  for  public  nse 
without  making  compensation  therefor,  places  no  restraint  on  Fed- 
eral courts.  Cited,  arguendo,  in  Perrine  v.  Thompson,  17  Blatcbf.  W. 
F.  C.  10,997,  without  special  application.    See  note,  98  Am.  Dec 

681. 

Distinguished  in  Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404,  holding 
law  of  State,  as  expounded  by  its  highest  court,  fumishes  rules 
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that  govern  descent  and  alienation  of  real  property  therein;  New 
York,  etc.,  R.  Co.  v.  Cockcroft,  49  Fed.  4,  holding  decision  of  State 
court  as  to  sufficiency  of  an  appeal  in  a  special  proceeding,  con- 
trolling upon  Federal  courts. 

Miscellaneous.— Cited  in  Merrill  y.  Monticello,  22  Fed.  595,  not 
in  point 

92  U.  S.  502,  23  L.  585,  TOWN  OF  VENICE  v.  WOODRUFF. 

Adjudged  in  conformity  with  Town  of  Venice  v.  Murdock,  92  U. 
8.  494,  23  L.  583,  supra. 

Not  cited. 

92  U.  S.  502-503,  23  L.  586,  TOWN  OF  GENOA  v.  WOODRUFF. 

Bonds. —  Holder  of  coupon  is  entitled  to  recover  interest  thereon 
from  time  it  matured,  p.  503. 

Cited  and  relied  on  for  like  holding  in  the  following:  Amy  v. 
Dubuque,  98  U.  S.  473,  25  L.  230.  Walnut  v.  Wade,  103  U.  S.  696, 
26  L.  530,  Koshkonong  v.  Burton,  104  U.  S.  677,  26  L.  890,  United 
States  Mortgage  Co.  v.  Sperry,  138  U.  S.  341,  34  L.  980,  11  S.  Ct  330, 
New  England  Security  Co.  v.  Vader,  12  Sawy.  71,  28  Fed.  272, 
Huey  V.  Macon,  35  Fed.  482,  Welsh  v.  First  Div.  of  St.  Paul,  etc., 
R.  R.,  25  Minn.  324,  Mathews  v.  Toogood,  23  Neb.  538,  8  Am.  St 
Rep.  132,  37  N.  W.  266,  Philadelphia,  etc.,  R.  R.  v.  Knight,  124  Pa. 
St  61,  16  Atl.  493,  Gibert  v.  Washington  City,  etc.,  R.  R.,  33  Gratt 
599,  and  Humphreys  v.  Morton,  100  111.  602.  Cited  in  National  Bank 
V.  Mechanics'  Nat.  Bank,  94  U.  S.  441,  24  L.  179,  as  authority  for 
holding  compound  interest  may  be  recovered  under  special  circum- 
stances. Cited,  arguendo,  in  Conger  v.  New  Orleans,  32  La.  Ann. 
1255,  in  discussion,  as  to  character  of  obligation  coupon  imposes; 
Ashhurst  v.  Potter,  29  N.  J.  Eq.  648,  without  special  application. 
See  note,  64  Am.  Dec.  441. 

92  U.  S.  503-509,  23  L.  621,  CONVERSE  v.  CITY  OF  FORT  SCOTT. 

Xixnicipal  corporations. —  Where  city  railroad-aid  bonds,  author- 
ized for  purpose  of  procuring  rights  of  way,  depots,  etc.,  were  in- 
stead transferred  directly  to  the  railroad,  after  issue  in  due  form, 
held,  that  they  were  binding  on  the  city,  p.  509. 

Cited  incidentally  in  Randolph  v.  Post,  93  U.  S.  514,  23  L.  959, 
School  District  v.  Stone,  106  U.  S.  186,  27  L.  91,  1  S.  Ct  86,  and 
Jarrott  v.  Moberly,  5  Dill.  265,  F.  O.  7,223,  dissenting  opinion. 

92  U.  S.  509-516,  23  L.  738,  CARROL  v.  GREEN. 

CoriK>ration8. —  Statute  begins  to  run  against  stockholder's  lia- 
bility for  debts  of  corporation  from  time  right  of  action  accrues,  p 
611. 
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Cited  in  Long  v.  Bank,  90  N.  G.  407»  holding  liability  of  stock- 
holder, in  bank,  arose  when  bank  became  notoriously  insolvent 
See  note,  3  Am.  St  Bep.  872,  reviewing  authorities. 

Corporations. —  Individual  liability  of  stockholders,  being  repug- 
nant to  law  of  corporations,  stockholders  are  liable  only  accord- 
ing to  plain  meaning  of  terms  employed  by  legislature,  p.  512. 

Cited  and  applied  in  United  States  t.  Stanford,  69  Fed.  47,  hold- 
ing, where  act  of  Congress,  creating  corporation,  did  not  make 
stockholders  therein  liable  for  corporation  debts,  no  liability  can 
be  held  to  exist;  Terry  t.  Martin,  10  S.  C.  265,  holding,  under  char- 
ter making  stockholders  liable  In  proportion  to  number  of  shares 
held,  no  action  lies  against  individual  stockholder  to  recover  pro- 
portion which  he  owes. 

Corporations. —  Statutory  liability  Imposed  upon  stockholders  for 
corporate  debts,  is  regarded  as  a  liability  on  a  contract,  p.  513. 

Cited  and  relied  on  in  Metropolitan  R.  R.  v.  District  of  Columbia, 
132  U.  S.  13,  33  L.  236,  10  S.  Ct  23,  holding  action  by  municipality 
against  railway  corporation  to  recover  for  cost  of  paving,  which 
latter  is  required  by  statute  to  do,  is  action  of  assumpsit;  Witters 
V.  Sowles,  38  Fed.  703,  and  Hutchings  v.  Lampson,  82  Fed.  961, 
both  holding  stockholder's  liability  is  based  upon  an  implied  prom- 
ise, created  by  acceptance  of  stock;  Hodges  v.  Wilmington,  etc.,  R. 
R.,  105  N.  C.  172,  10  S.  E.  918,  holding  duty  imposed  on  a  corpora- 
tion by  law,  raises  an  implied  promise  of  performance;  Nimick  t. 
Mingo  Iron  Works,  25  W.  Va.  194,  holding  liability  is  not  hi  nature 
of  penalty  or  forfeiture.  See  monographic  notes,  3  Am.  St  Rep. 
846,  and  99  Am.  Dec.  433. 

Corporations. —  Action  at  law  lies  to  enforce  stockholder's  lia- 
bility when  amount  to  be  recovered  is  sum  certain,  p.  513. 

See  note,  3  Am.  St  Rep.  857. 

Corporations. —  Action  in  equity,  to  enforce  stockholder's  Habll- 
ity  for  bank's  debts,  brought  more  than  four  years  after  liability 
accrued,  held  barred  by  South  Carolina  statute  of  limitations,  p. 
516. 

Reaffirmed  in  Terry  v.  McLure,  103  tJ.  S.  443,  26  L.  404,  case  pre- 
senting same  question.  Cited  and  applied  in  Fourth  Nat  Bank  t. 
.  Francklyn,  120  U.  S.  756,  30  L.  829,  7  S.  Ct  762,  CockriU  v.  Butler, 
78  Fed.  681,  686,  687,  and  Miles  v.  Vivian,  79  Fed.  863,  51  U.  8. 
App.  202,  all  holding  Federal  courts  recognize  and  apply  statute 
of  limitations  of  State  In  which  court  is  sitting;  Brunswick  Ter 
mlnal  Co.  v.  National  Bank,  88  Fed.  609,  611,  and  Hutchings  t. 
Lamson,  96  Fed.  721,  both  holding,  in  respect  to  limitation  of  ac- 
tions, law  of  forum  governs;  Hawkins  v.  Furnace  Co.,  40  Ohio  St 
515,  holding  cause  of  action  barred  by  statute  limiUng  time  for 
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bringing  action  on  implied  promise;  Baxter  y.  Moses,  77  Me.  481, 
52  Am.  Rep.  788,  1  Atl.  356,  holding,  on  legal  titles  and  legal  de- 
mands, courts  of  equity  adopt  and  apply  statutes  of  limitations. 
Cited,  arguendo,  in  Hayden  v.  Thompson,  71  Fed.  68,  36  U.  S.  App. 
361,  without  special  application.    See  note,  12  Am.  Dec.  369,  371. 

Miscellaneous. —  Cited  in  Baltimore,  etc.,  R.  v.  Allen,  17  Fed.  175, 
not  in  point 

92  U.  S.  516-520,  23  L.  740,  FRANKLIN  F.  INS.  CO.  v.  VAUGHAN. 

Inirarance. —  Fact  that  a  portion  of  proceeds  of  Insured  goods, 
when  sold,  is  to  be  transferred  to  third  party,  is  not  such  an  in- 
cumbrance as  will  avoid  a  policy  containing  provision  that  policy 
will  be  void  if  interest  of  assured  in  property  is  not  absolute,  p.  517. 

Influrance. —  Overvalbation,  if  made  under  honest  belief  that 
property  is  worth  value  put  thereon,  is  not  such  a  fraudulent  over- 
valuation as  will  defeat  recovery,  p.  519. 

Cited  and  relied  on  in  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  550, 
holding  prospective  profits  might  be  considered  in  estimating  value; 
Miller  v.  Alliance  Ins.  Co.,  19  Blatchf.  309,  7  Fed.  650,  Commercial 
Ins.  Co.  V.  Friedlander,  156  111.  598,  41  N.  E.  184,  and  Citizens'  Fire, 
etc.,  Ins.  Co.  v.  Short,  62  Ind.  320,  all  reaffirm  rule;  Behrens  v.  Ger- 
mania  Fire  Ins.  Co.,  64  Iowa,  22,  19  N.  W.  839,  holding  representa- 
tion that  goods  worth  |1,200  were  worth  |2,000,  not  such  over- 
valuation as  will  avoid  policy;  ^tna  Ins.  Co.  v.  Simmons,  49  Neb. 
838,  69  N.  W.  134,  approves,  and  holds  further  as  to  what  insurer 
must  show  where  he  seeks  to  avoid  policy  on  such  grounds;  Planters' 
Ins.  Co.  V.  Myers,  55  Miss.  508,  and  Carson  v.  Jersey  City  Ins.  Co., 
43  N.  J.  L.  305,  311,  39  Am.  Rep.  587,  592,  both  holding  it  must 
appear  overvaluation  was  made  with  fraudulent  intent;  Eakin  v. 
Home  Ins.  Co.,  1  Tex.  App.  Civ.  155,  and  Lynchburg  Fire  Ins.  Co. 
V.  West,  76  Va.  582,  44  Am.  Rep.  179,  both  holding  overvaluation, 
to  vitiate  policy,  must  be  so  excessive  as  to  amount  to  fraud.  See 
monographic  note,  29  Am.  Dec.  618,  620. 

92  U.  S.  520-^0,  23  L.  742,  UNITED  STATES  V.  DIEKELMAN. 

Zntematlonal  law. —  Merchant  vessels  of  one  country,  visiting 
X>ort8  of  another,  for  purposes  of  trade,  unless  otherwise  provided 
by  treaty,  subject  themselves  to  laws  of  port  they  visit,  p.  525. 

Reaffirmed  in  Wildenhus's  case,  120  U.  S.  11,  30  L.  567,  7  S.  Ct 
387. 

War. —  Xartial  law  is  the  law  of  military  necessity  in  actual  pres- 
ence of  war,  p.  526. 

See  note,  92  Am.  Dec.  181. 
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War. —  Foreign  vessel,  entering  port  of  New  Orleans,  dnring  CiTil 
War,  but  while  blockade  was  relaxed  in  interest  of  commerce,  could 
not  take  therefrom  goods  contraband  of  war,  nor  leave  port  nnless 
cleared  by  collector  according  to  law,  p.  626. 

War. —  Foreign  vessel,  detained  at  port  of  New  Orleans,  by  order 
of  general  in  command  of  that  district,  because  she  refused  to  dis- 
charge certain  articles  held  to  be  contraband  of  war,  is  not  en- 
titled to  damages  against  United  States  for  such  detention,  pp.  528, 
630. 

Intemational  law. —  Citizen  of  one  nation,  wronged  by  conduct 
of  another  nation,  must  seek  redress  through  his  own  government 
p.  624. 

Beafflrmed  in  Young  v.  United  States,  97  U.  S.  68,  24  L.  1000. 
Cited  in  Heard  v.  Sturgis,  146  Mass.  553,  16  N.  E.  444,  dissenting 
opinion,  majority  holding  money  paid  by  United  States  out  of 
Qeneva  award,  constitutes  a  gift,  and  will  not  pass  to  assignee 
in  bankruptcy,  of  donee;  New  Hampshire  v.  Louisiana,  108  U.  S. 
90,  27  L.  661,  2  S.  Gt  183,  as  to  mode  of  procedure  when  sovereign 
assumes  responsibility  of  presenting  claim  of  one  of  its  subjects 
against  another  sovereign. 

92  U.  S.  531-541,  23  L.  623,  BOARD  OP  LIQUIDATION  v.  Mc- 
COMB. 

A  State,  without  its  consent,  cannot  be  sued,  p.  541. 

Cited  and  applied  in  Hagood  v.  Southern,  117  U.  S.  69,  29  L.  811^ 
6  S.  Ct  616,  and  In  re  Ayers,  123  U.  S.  506,  31  L.  230,  8  a  Gt  183, 
both  holding,  where  suit  is  brought  against  State  officers  who  have 
no  real  interest,  but  appear  merely  as  representatives  of  State,  suit 
is  against  State;  Hans  v.  Louisiana,  134  U.  S.  16,  33  L.  847,  10  S. 
Ct  607,  holding  suit  cannot  be  maintained  in  Federal  court  against 
State,  by  one  of  its  citizens,  upon  suggestion  case  arises  under  Fed- 
eral Constitution;  Cunningham  v.  Macon,  etc.,  R.  R.,  109  U.  8.  454, 
455,  27  L.  995,  3  S.  Ct  298,  299,  holding  whenever  State  is  indis- 
pensable party  to  exiable  court  to  grant  relief  sought,  it  will  refuse 
to  take  Jurisdiction;  Manchester  Fire  Ins.  Co.  v.  Herriott  91  Fed. 
715,  holding  Federal  court  without  Jurisdiction  to  compel  State  offi- 
cers to  permit  foreign  corporation  to  transact  business  in  State, 
when  such  corporation  refuses  to  comply  with  State  law  imposing 
prerequisites  to  right  to  enter  into  business  within  State;  Lowry 
V.  Thompson,  25  S.  C.  422,  1  S.  B.  145,  where  action  against  a 
State  commission  was  held  to  be  action  against  State,  and  dis- 
missed; Blanton  v.  Southern  Fertilizing  Co.,  77  Va.  337,  holding  snlt 
against  a  State  officer  not  necessarily  a  suit  against  the  State. 
Cited,  arguendo,  in  United  States  v.  Lee,  106  U.  S.  242,  245,  27  L. 
189,  190,  1  S.  Ct.  279,  281,  dissenting  opinion,  majority  holding  offl- 
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cers  and  agents  of  the  United  States  may  be  sued  where  the  gov* 
emment  may  not;  Fisk  v.  Cuthbert,  2  Mont  5d8,  without  special 
application. 

Distinguished  in  Pennoyer  v.  McConnaughy,  140  IT.  S.  10, 13, 15, 19, 
35  L.  365,  366, 367, 368, 11  S.  Ct.  701,  702,  703,  704,  holding  suit  against 
State  land  commissioners  not  suit  against  State;  Reagan  v.  Farmers* 
Loan,  etc.,  Co.,  154  U.  S.  389,  38  L.  1021,  14  S.  Ot  1051,  holding 
suit  against  State  railroad  commission  not  a  suit  against  State; 
Scott  Y.  Donald,  165  U.  S.  112,  41  L.  653,  17  S.  Ct  263,  holding  suit 
to  recover  from  State  officers,  property  ta^en  under  unconstitutional 
statute,  not  a  suit  against  State;  Tlndal  v.  Wesley,  167  U.  S.  220, 
42  L.  142,  17  S.  Ct  776,  holding  suit  against  State  secretary  of 
State,  to  recover  lands  held  by  him  In  his  official  capacity,  not  a 
suit  against  State;  Hancock  v.  Walsh,  3  Woods,  860,  F.  O.  6,012, 
holding  suit  against  State  land  commissioner  to  restrain  him  from 
allowing  entries  on  certain  lands,  not  a  suit  against  State;  Mills 
V.  Green,  67  Fed.  824,  where  a  suit  brought  against  the  State  su- 
pervisor of  registration,  In  his  official  capacity,  was  held  not  to  be 
a  suit  against  State;  Western  Union  Tel.  Go.  v.  Henderson,  68  Fed. 
592,  594,  597,  holding  suit  against  State  auditor,  to  restrain  him 
from  certifying  values,  under  statute  claimed  to  be  unconstitutional, 
not  a  suit  against  State. 

Constitutional  law. —  A  court  cannot  substitute  its  own  discretion 
for  that  of  executive  officers,  in  matters  belonging  to  proper  dis- 
cretion of  latter,  p.  541. 

Cited  and  applied  in  Kcehler  v.  Barin,  25  Fed.  166,  holding  in- 
junction will  not  lie  to  restrain  officers  of  land  office  from  receiv- 
ing and  allowing  applications  to  enter  certain  lands;  People  v. 
Leonard,  74  N.  Y.  445,  and  State  v.  Lord,  28  Or.  523,  43  Pac.  478, 
31  L.  R.  A.  480,  reaffirming  rule;  Bates  v.  Taylor,  87  Tenn.  329, 
11  S.  W.  268,  3  L.  R.  A.  319,  and  n.,  holding  State  courts  have  no 
Jurisdiction  to  coerce  or  restrain  the  governor  in  discharge  of  his 
duties,  relating  to  Issuing  certificates  of  election  to  congressmen- 
elect.  Cited,  arguendo,  in  Antoni  v.  Greenhow,  107  U.  S.  809,  27 
L.  483, 2  S.  Ct.  125,  dissenting  opinion,  and  Louisiana  v.  Jumel,  107  U. 
S.  736,  758,  27  L.  457,  465,  2  S.  Ct  148,  167,  dissenting  opinion,  see 
opinion  majority,  infra. 

Distinguished  in  Louisiana  v.  Jumel,  107  U.  S.  725,  27  L.  453,  2 
8.  Gt  140,  holding  mandamus  would  not  lie  to  compel  State  officers 
to  apply  funds  in  treasury  In  manner  forbidden  by  State. 

JCandamuB. —  When  a  plain  official  duty,  requiring  no  exercise 
of  discretion,  is  to  be  performed,  and  performance  is  refused,  any 
person  who  will  sustain  injury  by  such  refusal,  may  have  man- 
damus to  compel  Its  performance,  p.  541. 

Principle  applied  in  United  States  v.  Jefferson,  5  Dill.  323,  1 
McCrary,  370,  F.  C.  15,472,  holding  courts  may,  by  mandamus,  com- 
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pel  counties  to  levy  and  collect  taxes  to  pay  bonded  Indebtedness: 
Parsons  v.  Marye,  23  Fed.  118,  119,  122,  reaffirming  rule;  Mutual 
Life.  Ins.  Co.  v.  Boyle,  82  Fed.  710,  711,  holding  eleventh  amend- 
ment to  Federal  Constitution  does  not  prevent  Federal  court  from 
entertaining  Jurisdiction  of  suit  to  compel  State  executive  officei 
to  perform  plain  ministerial  duty;  State  v.  Nicholls,  42  La.  Ann. 
224,  7  So.  744,  granting  mandamus  to  compel  performance  of  min- 
isterial duty  by  State  land  commissioner;  State  v.  Heard.  47  La. 
Ann.  1686,  18  So.  748,  granting  mandamus  to  compel  action  by 
State  auditor;  Brown  v.  Boden,  51  N.  J.  L.  116,  16  Atl.  59,  hold- 
ing proceedings  by  mandamus,  proper,  to  compel  performance  of 
purely  ministerial  duty;  State  v.  Cunningham,  81  Wis.  481,  51  N 
W.  729,  15  L.  R.  A.  567,  where  official  acts  of  secretary  of  State 
were  controlled  by  mandamus;  People  v.  Morton,  156  N.  T.  152,  153, 
50  N.  E.  796,  797,  41  L.  R.  A.  237,  dissenting  opinion,  the  majority 
holding  courts  without  Jurisdiction  to  compel  performance  of  duty 
Imposed  on  governor  by  law.    See  note,  66  Am.  St.  Rep.  555. 

Distinguished  in  Sherman  v.  Bellows,  24  Or.  556,  34  Pac.  550. 
holding  private  citizen  cannot  bring  suit  in  his  own  name  to  enjoin 
location  of  public  institution  at  place  diflferent  than  was  desig- 
nated by  law,  without  alleging  his  property  is  subject  thereby  to 
an  additional  burden; 

Injunction. —  When  violation  of  official  duty  is  threatened  by 
some  positive  official  act,  anyone  sustaining  personal  injury  thereby, 
for  which  adequate  compensation  cannot  be  had  at  law,  may  have 
Injunction  to  prevent  it;  accordingly,  injunction  allowed  in  this 
case  against  Louisiana  liquidation  board,  to  restrain  payment  of 
debt  with  refunding  bonds,  under  unconstitutional  law,  p.  541. 

Cited  and  principle  applied  in  Noble  v.  Union  River  Logging  R. 
R.,  147  U.  S.  172,  37  L.  126,  13  S.  Ct.  273,  holding  secretary  of  in- 
terior subject  to  control  by  injunction,  when  he  seeks  to  act  be- 
yond his  powers;  Allen  v.  Railroad  Co.,  114  U.  S.  314,  29  L.  201,  5 
S.  Ct.  927,  affirming  jurisdiction  of  Circuit  Court  to  prevent  by 
injunction,  the  collection'^  of  alleged  illegal  taxes;  ChafTraix  v.  Board 
of  Liquidation,  11  Fed.  640,  644,  holding  Circuit  Court  by  injunc- 
tion, may  prevent  State  officers  from  diverting  fund  collected  by 
taxation  and  set  apart  under  State  statute  for  paying  certain  in- 
debtedness; Louisiana  State  Lottery  Co.  v.  Fitzpatriclc,  3  Woods,  260, 
F.  C.  8,541,  and  Claybrook  v.  Owensboro,  16  Fed.  304,  both  hold- 
ing Federal  courts  have  Jurisdiction  to  enjoin  State  officers  from 
obeying  State  laws,  declared  unconstitutional;  President  etc.,  of 
Yale  College  v.  Sanger,  62  Fed.  180,  181,  186,  holding  State  treas- 
urer might  be  enjoined  from  threatened  diversion  of  funds  daimed 
by  Yale  College;  Hoover  v.  M*Chesney,  81  Fed.  484,  holding  Circuit 
Court  has  Jurisdiction  to  enjoin  postmaster  from  withholding  mall 
directed  to  patron  of  office,  postmaster  acting  under  orders  from 
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postmaster-general,  who  was  acting  beyond  his  authority;  In  re 
Sloan,  5  N.  Mex.  628,  25  Pac.  942,  holding,  when  court  has  juris- 
diction to  compel,  by  mandamus,  the  canvass  of  election  returns.  It 
may  enjoin  Issuing  of  certificates  of  election,  pending  mandamus 
proceedings;  Lynn  v.  Polk,  8  Lea,  253,  269,  204,  holding  taxpayers, 
citizens  of  State,  may  maintain  bill  quia  timet  to  restrain  the  ex- 
ecutive officers  of  State  from  funding  public  Indebtedness,  under 
void  law;  Chesapeake,  etc.,  R.  Co.  v.  Miller,  19  W.  Va.  416,  when 
State  auditor  was  restrained  from  performing  ministerial  act 
Cited,  arguendo.  In  Pollock  v.  Farmers*  Loan,  etc.,  Co.,  157  U.  S. 
611,  39  L.  830,  15  S.  Ct.  701,  dissenting  opinion;  Jones  v.  Reed,  3 
Wash.  60,  27  Pac.  1068,  without  special  application. 

Distinguished  In  Belknap  v.  Schild,  161  U.  S.  18,  40  L.  602,  16  S. 
Ct.  445,  holding  no  Injunction  can  be  Issued  against  officers  of 
State,  t«  restrain  or  control  use  of  property  already  In  possession 
of  State;  Marye  v.  Parsons,  114  IT.  S.  336,  29  L.  209,  5  S.  Ct.  966, 
dissenting  opinion,  see  opinion  of  majority,  supra;  Chaffralx  v. 
Board  of  Liquidation,  11  Fed.  647,  dissenting  opinion,  see  opinion 
of  majority,  supra. 

Officer. —  The  plea  of  authority,  under  an  unconstitutional  law, 
for  non-performance  or  violation  of  an  official  duty,  will  not  pre- 
vent the  issuance  of  writ  of  mandamus  or  Injunction  to  compel 
performance  of  duty,  p.  541. 

Cited  In  State  v.  Heard,  47  La.  Ann.  1695,  18  So.  751,  reaffirming 
rule;  Lynn  v.  Polk,  6  Lea,  154,  dissenting  opinion,  majority  holding 
Judicial  department  of  State  has  no  authority  to  invalidate  acts  of 
legislature  because  same  were  procured  to  be  passed  by  bribery  of 
members  of  legislature. 

Constitational  law. —  Legislature  cannot  bind  itself,  without  aid 
of  constitutional  provision,  not  to  create  State  debt  beyond  certain 
amount,  p.  535. 

Cited  in  State  v.  Pllsbury.  31  La.  Ann.  17,  and  Moore  v.  New  Or- 
leans, 32  La.  Ann.  740,  both  holding  legislature,  in  creating  munic- 
ipal corporation,  cannot  restrict  power  thereof  to  incur  indebted- 
ness 80  that  such  restriction  is  beyond  control  of  subsequent  legis- 
latures. 

Miscellaneous.—  Cited  in  State  v.  Board  of  Liquidation,  51  La. 
Ann.  1871,  26  So.  688,  Louisiana  Levee  Co.  v.  State,  31  La.  Ann.  256, 
257,  and  State  v.  NlchoUs,  30  La.  Ann.,  pt  2,  985,  Incidentally  In  dis- 
cussion of  same  law  under  which  principal  case  arose. 

92  V.  S.  642-569,  23  L.  588,  UNITED  STATES  v.  CRUIKSHANK. 

Civil  rights.— Rights  of  citizenship  as  a  citizen  of  the  United 
States  may  be  different  from  those  enjoyed  as  a  citizen  of  a  State, 
p.  549. 
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Cited  and  principle  applied  in  Ex  parte  Slebold,  100  U.  S.  390. 
25  L.  724,  holding  Congress  may  provide  regulations  for  the  election 
of  representatives;  United  atates  v.  Bamhart,  10  Sawy.  498,  22 
Fed.  291,  holding  fact  that  person  has  been  acquitted  of  charge 
in  Btate  courts  does  not  release  him  from  liability  In  Federal 
courts,  if  acts  constitute  an  offense  against  United  States;  Marks 
V.  Marks,  75  Fed.  324,  holding  person  may  be  citizen  of  United 
States  without  being  citizen  of  any  State;  People  v.  McDonnell,  80 
Cal.  291,  13  Am.  St  Rep.  165,  22  Pac.  192,  holding  fact  that  issniag 
of  counterfeit  money  Is  made  an  offense  by  act  of  Congress,  does 
not  prevent  a  State  from  punishing  for  same  offense,  when  it  is 
committed  within  its  limits;  State  v.  Oleson,  26  Minn.  518,  5  N.  W. 
969,  holding  a  conviction  for  an  offense,  under  city  ordinance,  Is 
no  bar  to  conviction  for  same  act  if  it  be  offense  against  State; 
Wrought-Iron  Range  Co.  v.  Carver,  118  N.  C.  335,  24  &  B.  353. 
holding  foreign  corporation  not  a  citizen  of  State;  Keller  v.  Corpus 
Christl,  50  Tex.  629,  32  Am.  Rep.  616,  applies  idea  of  dual  govern- 
ment in  determining  political  status  of  inhabitant  of  city;  Frasher 
V.  State,  3  Tex.  App.  273,  30  Am.  Rep.  138,  holding  State  statute, 
making  it  felony  for  white  person  and  negro  to  marry,  not  in  con- 
flict with  Federal  Constitution. 

Citizens  are  the  members  of  political  community  to  which  they 
belong,  p.  549. 

Cited  in  Blair  t.  Silver  Peak  Mines,  93  Fed.  335,  with  other  cases 
defining  "  citizen; "  Boyd  v,  Thayer,  143  U,  S.  158,  36  L.  108,  12 
S.  Ot  380,  generally. 

Stats.—  Government  should  exercise  all  powers  it  has  for  the  pro- 
tection of  the  rights  of  Its  citizens,  p.  549. 

Cited  in  South  &  North  Alabama  R.  R.  v.  Morris,  65  Ala.  201,  hold- 
ing void  a  statute  imposing  a  tax  on  particular  litigants. 

Civil  rigrhts.—  Right  to  peaceably  assemble  for  purpose  of  peti- 
tioning Congress,  or  for  anything  else  connected  with  the  powers 
or  duties  of  national  government,  is  an  attribute  of  national  citixen- 
ship,  and  guaranteed  by  United  States,  p.  552. 

Cited  in  In  re  Quarles,  158  U.  S.  535,  39  L.  1081,  15  &  Ct  960. 
holding  right  of  private  citizen  to  inform  Federal  oflidal  of  viola- 
t;^ons  of  Federal  law  is  protected  by  Federal  Constitution;  People 
V.  Loeffler,  175  111.  610,  51  N.  E.  793,  in  discussion  as  to  what  con- 
stitute "  privileges  and  immunities  "  guaranteed  by  Federal  Consti- 
tution; Logan  V.  United  States,  144  U.  S.  286,  36  L.  437,  12  S.  Ot 
624,  generally. 

TTnited  States. —  First  ten  amendments  to  the  Federal  Constitu- 
tion operate  upon  national  government  alone,  p.  552. 

Reafiirmed  In  following:  Pressor  v.  Illinois,  116  U.  S.  266^  29  L 
619.  6  S.  Ct.  584,  Spies  v.  Illinois,  123  U.  S.  166,  31  L.  86,  8  S.  Ct.  24, 
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Bllenbeckep  t.  Plymouth,  134  U.  S.  34,  33  L,  803,  10  S.  Ct  425, 
Miller  v.  Tjexas,  153  U.  S.  538,  38  L.  813,  14  S.  Ct  875,  Brown  v.  New 
Jersey,  175  U.  S.  174,  Ryan  v.  People,  21  Colo.  122,  40  Pac.  776, 
State  V.  Shelby,  90  Mo.  304,  2  S.  W.  460,  and  People  v.  Thorn,  156 
K  T.  295,  50  X.  K.  950,  42  L.  R.  A.  385,  and  n. 

United  States  can  neither  grant  nor  secure  to  Its  citizens  any  right 
or  privilege  not  placed  under  its  Jurisdiction,  p.  550. 

Cited  and  applied  in  Presser  y.  Illinois,  116  U.  S.  266,  267,  29  L. 
619,  6  S.  Ct  585,  where  State  statute  was  held  valid  which  pro- 
hibited independent  military  companies  from  drilling  or  parading 
with  arms,  unless  licensed  by  governor;  Logan  v.  United  States, 
144  U.  S.  287,  288,  290,  36  L.  437,  438,  12  S.  Ct  624,  625,  holding 
citizen  of  United  States,  in  custody  of  Federal  officials,  has  right 
to  be  protected  by  United  States  against  lawless  violence;  United 
States  y.  Goldman,  3  Woods,  195,  F.  C.  15,225,  holding  Congress  may 
protect  the  right  of  citizens  to  vote  for  members  thereof;  United 
States  V.  Patrick,  54  Fed.  343,  holding  it  within  province  of  United 
States  to  enact  laws  for  protection  of  its  officers;  Green  v.  Elbert 
63  Fed.  309,  27  U.  S.  App.  325,  and  Phillbrook  v.  Newman,  85  Fed. 
142,  both  holding  judgment  of  State  court,  disbarring  an  attorney, 
does  not  deprive  him  of  privilege  or  immunity  secured  by  Federal 
laws.  Cited,  arguendo,  in  Bloomer  v.  Todd,  3  Wash.  Ter.  617,  19 
Pac.  140,  1  L.  R.  A.  115,  in  discussion  as  to  powers  of  State  legis- 
latures. 

Conspiracy.—  An  indictment,  under  United  States  statutes,  for  con* 
apiracy  to  hinder  persons  in  their  right  to  assemble,  is  defective 
which  does  not  allege  meeting  was  for  purpose  of  consultation  in 
respect  to  public  affairs,  p.  553. 

Cited  in  United  States  v.  Patrick,  54  Fed.  345,  where  validity  was 
affirmed  of  United  States  statute  for  punishment  of  parties  for  con- 
apiring  against  United  States  officials. 

Civil  rlfrhts.—  Right  to  bear  arms  for  a  lawful  purpose  is  not  a 
right  granted  by  the  Constitution,  p.  553. 

See  note  in  13  Am.  Dec.  255. 

CivU  rights.—  Duty  of  protecting  all  its  citizens  in  the  enjoyment 
of  an  equality  of  rights  was  originally  assumed  by  the  State,  and 
still  remains  there,  p.  553. 

Cited  and  applied  in  United  States  v.  Washington,  4  Woods,  352, 
20  Fed.  632,  holding  civil  rights  act  of  1875  void;  New  Orleans  v. 
Abbagnato,  62  Fed.  245,  23  U.  S.  App.  533,  26  L.  R.  A.  334,  holding 
preservation  of  public  peace  devolves  on  State;  State  v.  Moore,  104 
N.  C.  721,  17  Am.  St  Rep.  702,  10  S.  E.  145,  holding  statute  relating 
to  sale  of  seed  cotton  valid  exercise  of  State's  police  powers;  State 
V.  Strauder,  11  W.  Ya.  816,  27  Am.  Rep.  619,  holding  case  not  re- 
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movable  to  Federal  coort  on  prisoner's  affidavit  of  prejudice;  Atchi- 
son, etc.,  R.  R.  V.  Matthews,  174  U.  S.  110,  19  8.  Ct  617.  dissenting 
opinion. 

Conspiracy.—  It  Is  not  within  Jurisdiction  of  United  States  to 
punish  conspiracy  to  commit  crime  within  a  State,  unless  same  was 
committed  in  violation  of  Federal  laws,  p.  564. 

Cited  and  applied  in  United  States  v.  Lancaster,  44  Fed.  891, 10 
L.  R.  A.  363,  holding  Federal  court  has  Jurisdiction  over  an  Indict- 
ment for  conspiracy  in  intimidating  parties  to  prevent  prosecutlort 
for  contempt  in  Federal  court;  United  States  v.  Patrick,  54  Fed.  35U 
where  conspiracy  was  in  violation  of  Federal  law;  Western  Union 
Tel.  Co.  V.  Pendleton,  95  Ind.  15,  4S  Am.  Rep.  695,  holding  police 
power  cannot  be  exercised  within  State  limits  by  Congress;  argu- 
endo, in  United  States  v.  Lancaster,  44  Fed.  929,  10  L.  R.  A.  820. 

Constitutional  law. —  Fourteenth  amendment  adds  nothing  to 
rights  of  one  citizen  as  against  another,  but  simply  furnishes  addi- 
tional guaranty  against  encroachments  on  those  rights,  p.  554. 

Cited  and  applied  in  Presser  v.  Illinois,  116  U.  S.  268,  29  L.  620, 
6  S.  Ct.  586,  holding  State  statute  prohibiting  Independent  military 
companies  from  drilling  and  parading,  unless  licensed  by  governor, 
does  not  deprive  a  citizen  of  any  rights  guaranteed  by  Federal  Con- 
stitution; In  re  Kemmier,  136  U.  S.  448,  34  L.  524,  10  S.  Ct  934,  hold- 
ing valid  statute  providing  for  electrocution  of  criminals;  Ex  parte 
Kinney,  3  Hughes,  13,  F.  C.  7,825,  holding  fourteenth  amendment 
does  not  forbid  State  from  abridging  privileges  belonging  to  their 
citizens  as  citizens  of  States;  United  States  v.  Harris,  106  U.  8.  638. 
27  L.  294,  1  S.  Ct.  609,  Civil  Rights  Cases,  109  U.  S.  12.  27  L.  839,  3 
S.  Ct  22,  United  States  v.  Sanges,  48  Fed.  85,  86,  and  Kleman  t. 
Multnomah,  95  Fed.  849,  all  holding  provision  of  fourteenth  amend- 
ment against  depriving  persons  of  property  without  due  process  Is 
a  prohibition  upon  the  States,  and  not  upon  individuals;  Kalloch  t. 
Superior  Court,  56  Cal.  240,  holding  proceeding  by  information  in 
criminal  cases  not  in  conflict  with  Federal  Constitution;  Cleveland, 
etc.,  Ry.  V.  Backus,  133  Ind.  529,  33  N.  E.  426,  18  L.  R.  A.  738,  and 
Pittsburgh,  etc.,  Ry.  v.  Backus,  133  Ind.  641,  33  N.  E.  437,  both 
holding  law  which  operates  alike  upon  all  persons,  under  like  cir- 
cumstances. Is  not  obnoxious  to  Federal  Constitution;  Ex  parte 
Plessy,  45  La.  Ann.  87,  11  So.  951.  18  L.  R.  A.  643,  and  n.,  holding 
valid  a  statute  requiring  railway  companies  to  provide  separate  car- 
riages for  white  and  colored  races;  People  v.  Fish,  125  N.  Y.  151, 
26  N.  E.  323,  and  State  v.  Atkinson,  40  S.  C.  371,  42  Am.  St  Rep. 
884,  18  S.  E.  1024,  both  holding  the  fourteenth  amendment  has  not 
the  effect  of  extending  the  provisions  of  the  fourth  and  fifth 
amendments  to  the  States.  Cited,  arguendo,  in  Civil  Rights  Cases, 
109  U.  S.  48,  49,  27  L.  852,  3  8.  Ct  48,  49,  dissenting  opinion,  see 
opinion  majority,  supra;  Scott  v.  McNeal,  154  0.  &  45,  38  L.  901, 
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14  S.  Ct.  1112,  nolding  administrator's  sale  of  property  of  living 
person,  who  has  no  notice  of  proceedings,  deprives  latter  of  prop- 
erty without  due  process;  Qreen  T.  State,  73  Ala.  32,  35,  37,  where 
rule  for  construing  fourteenth  amendment  Is  stated;  Lavln  v. 
Emigrant  Industrial  Sav.  Bank,  18  Blatchf .  19,  1  Fed.  658.  and  Oarr 
V.  Brown,  20  R.  I.  — ,  38  Atl.  10,  88  L.  R.  A.  296,  where  statute  pro- 
viding for  administration  of  estate  of  person  absent  from  State  for 
seven  years  without  having  been  heard  from,  was  held  void;  Chi- 
cago, etc.,  R.  R.  V.  Chicago,  166  U.  S.  234,  41  L.  984,  17  S.  Ct  584, 
and  in  In  re  Ziebold,  23  Fed.  792,  in  discussioii  as  to  what  consti- 
tutes "  due  process  of  law; "  Ex  parte  Reynolds,  3  Hughes,  570. 
F.  C.  11,720,  Nashville,  etc..  Ry.  v.  Taylor,  86  Fed.  184,  and  P.  &  L. 
E.  R.  R.  V.  Bishop,  13  Ohio  C.  0.  392,  without  special  application. 
See  note  in  45  Am.  Rep.  252,  and  25  Am.  St.  Rep.  872. 

Slectiona.—  Right  to  vote  in  States  comes  from  States,  p.  556. 

Cited  and  relied  on  in  McPherson  v.  Blacker,  146  U.  S.  38,  36  L. 
878,  13  S.  Ct.  12,  holding  Federal  Constitution  does  not  secure  to 
every  male  citizen,  who  has  reached  his  majority,  the  right  to  vote 
for  presidential  electors;  Washington  v.  State,  75  Ala.  584,  51  Am. 
Rep.  480,  holding  State  statute  valid  which  deprived  Its  citizens 
who  had  been  convicted  of  felony  of  right  of  voting;  Boyd  v.  Mills, 
53  Kan.  604,  42  Am.  St  Rep.  310»  87  Pac.  18,  25  L.  R.  A.  489,  hold- 
ing valid  State  statute  providing  persons,  who  had  borne  arm» 
against  the  United  States,  were  not  qualified  electors  until  pardoned; 
Gougar  v.  Timberlake,  148  Ind.  47.  62  Am.  St  Rep.  494,  46  N.  E.  34l, 
37  L.  R.  A.  650,  holding  State  statute  restricting  right  of  suffrage 
to  males,  valid;  Stone  v.  Smith,  159  Mass.  415,  34  N.  E.  521,  sustain- 
ing validity  of  State  statute  imposing  educational  qualification  on 
voters;  Brown  v.  Phillips,  71  Wis.  247,  36  N.  W.  245,  reaffirms  rule. 
See  note  in  97  Am.  Dec.  263. 

Slectiona.—  Right  of  suffrage  is  not  a  necessary  attribute  of  na- 
tional citizenship,  but  exemption  from  discrimination  in  exercise 
thereof  on  account  of  race  is,  p.  556. 

Cited  in  Le  Grand  v.  United  States,  12  Fed.  579,  holding  fifteenth 
amendment  to  Constitution  does  UQt  confer  right  of  suffrage  on 
anyone;  United  States  v.  Amsden.  10  Bisa.  287,  6  Fed.  823,  holding 
power  of  Congress  to  legislate  upon  right  of  voting  at  State  elec- 
tions rests  on  and  is  limited  by  fifteenth  amendment;  arguendo,  m 
United  States  v.  Harris,  106  U.  S.  637,  27  L.  293,  1  S.  Ct  607,  and 
Baldwin  v.  Franks,  120  U.  S.  699,  30  L.  775,  7  S.  Ct  666,  dissenting 
opinion. 

Conspiracy.— Indictment  for  conspiring  to  prevent  parties  from 
exercising  right  of  suffrage  on  account  of  their  race,  must  aver 
everything  material  to  a  description  of  the  offense;  nothing  can  be 
Implied,  p.  556. 
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Oited  and  applied  In  United  States  v.  Milner,  36  Fed.  801,  holding 
Indictment  for  conspiracy  must  allege  time  and  place  of  act  done  to 
effect  object  of  conspiracy;  United  States  v.  Belvln,  46  Fed.  383,  386, 
388,  holding  indictment  for  unlawfully  hindering  voters  at  an  elec- 
tion defective  when  it  does  not  state  specifically  acts  and  method  of 
hindering;  United  States  v.  Sanges,  48  Fed.  84,  holding  indictment 
for  conspiracy  by  private  individuals  to  prevent  a  citizen  from  tes- 
tifying before  grand  Jury  is  defective,  unless  It  states  acts  were 
committed  because  of  race  or  previous  condition  of  servitude  of 
such  citizen;  In  re  Benson,  58  Fed.  971,  holding  it  not  sufficient  to 
charge  a  conspiracy  to  defraud  the  United  States  in  general  lan- 
guage of  statute;  Musgrave  v.  State,  133  Ind.  306,  32  N.  E.  888,  hold- 
ing Indictment  which  charges  public  offense  with  reasonable  cer- 
tainty is  goodi  although  offense  may  not  be  charged  with  strict 
formality;  State  v.  Terry,  109  Mo.  615,  19  S.  W.  210,  holding  statu- 
tory form  of  indictment  relating  to  cheats,  frauds,  etc.,  void; 
United  States  v.  Hall,  5  N.  Mex.  182,  21  Pac.  86,  holding  indictment 
for  perjury  in  swearing  falsely  to  affidavit  In  maldng  final  proof  on 
pre-emption  claim,  Ihsufficient;  Williams  v.  State,  12  Tex.  App.  400, 
holding  Indictment  for  theft  defective  which  does  not  charge  the 
constituents  of  theft;  Huntsman  v.  State,  12  Tex.  App.  634,  holding 
an  offense  charged  does  not  include  a  less  offense,  unless  every  con- 
stituent fact  of  less  offense  be  alleged;  State  v.  Krug,  12  Wash.  296, 
41  Pac.  129,  holding  averments  in  indictment,  charging  embezzle- 
ment by  public  official,  sufficient.  Cited,  arguendo,  in  United  States 
^.  Newton,  48  Fed.  220.  See  note  in  69  Am.  Dec  832,  94  Am.  Dec. 
257,  3  Am.  St  Rep.  279,  and  3  Am.  St  Rep.  480. 

Indictmaints  must  set  forth  offense  clearly  and  certainly  enough 
to  apprise  accused  of  crime  charged,  p.  558. 

Cited  and  applied  in  Moore  v.  United  States,  160  U.  S.  270,  40  L. 
424,  16  S.  Ct  295,  holding  indictment,  charging  public  official  with 
embezzling  public  funds,  is  defective  in  not  charging  funds  came 
into  his  hands  as  a  public  official;  Ledbetter  v.  United  States,  170 
U.  S.  610,  42  L.  1163,  18  S.  Ct  775,  where  indictment  for  violation  of 
internal  revenue  law,  which  charged  offense  in  words  of  statute, 
was  held  sufficient;  In  re  Coleman,  15  Blatchf.  418,  F.  C.  2,980, 
holding  affidavit  for  a  complaint  of  violation  of  election  laws,  must 
allege  acts  by  which  laws  were  violated;  United  States  v.  White, 
28  Fed.  Cas,  547,  holding,  in  indictment  under  revised  statutes, 
section  5511,  for  offenses  against  elective  franchise,  it  is  sufficient 
to  chacge  offense  in  words  of  statute;  United  States  v.  Slenker,  32 
Fed.  694,  holding  indictment  for  using  mails  for  circulating  obscene 
matter,  defective  when  scienter  is  not  alleged;  United  States  v. 
Trumbull,  46  Fed.  757,  applying  rule  to  indictment  for  unlawfuUy 
aiding  or  abetting  the  landing  of  Chinese;  In  re  Qreene,  52  Fed. 
Ill,  112,  and  United  States  v.  Nelson,  52  Fed.  647,  both  holding 
indictment,  under  act  of  Congress,  ''to  protect  trade  and  com- 
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merce  against  tinlawful  restraints,"  must  contain  certain  descrip- 
tion of  offense;  United  States  v.  Potter.  56  Fed.  89,  90,  where  indict- 
ment, in  words  of  statute,  was  held  sufficient;  United  States  y. 
Howell,  64  Fed.  113,  holding  an  indictment  for  passing  counter- 
felt  notes,  sufficient.  If  It  stated  amount  of  notes  passed,  and  time, 
place,  and  person  to  whom  passed;  United  States  v.  MacDonald, 
65  Fed.  488,  holding  indictment  for  using  malls  for  lottery  pur« 
poses,  defective,  which  does  not  set  out  scheme,  in  carrying  out  of 
which,  matter  was  deposited  in  mail;  United  States  v.  Conrad,  59 
Fed.  462,  and  MacDanlel  v.  United  States,  87  Fed.  327.  both  hold- 
ing indictment,  which,  In  plain  language,  accused  defendant  of  us- 
ing malls  to  carry  on  lottery  business,  is  sufficient;  United  States 
V.  Taffe,  86  Fed.  115,  and  Commonwealth  v.  Ward,  92  Ky.  162,  17 
S.  W.  283.  reaffirming  rule,  cases  of  Indictment  for  conspiracy; 
United  States  t.  Staton,  2  Flipp.  323.  F.  0.  16,382,  and  State  v. 
Frlcker,  45  La.  Ann.  651,  12  So.  757,  both  holding,  when  statute 
describes  acts  which  constitute  a  crime,  with  such  precision  as  to 
fully  Inform  defendant  of  nature  of  charge,  an  information  follow- 
ing words  of  statute  is  sufficient;  State  v.  Stowe,  132  Mo.  207,  33  S. 
W.  801,  holding  indictment  for  selling  mortgaged  property,  bad  for 
failure  to  allege  names  of  mortgagees;  Territory  v.  Carland,  6  Mont. 
18,  9  Pac.  580,  holding  Indictment  for  conspiring  to  defraud  county, 
must  allege  means  by  which  conspiracy  was  to  be  accomplished; 
People  V.  Davis,  8  Utah,  415,  32  Pac.  671,  where  indictment  was 
held  to  charge  murder  in  first  degree;  State  v.  Krug,  12  Wash.  300. 
41  Pac.  130,  where  indictment,  charging  crime  of  embezzlement,  was 
held  sufficient  in  Its  averments;  United  States  v.  Hess,  124  U.  S. 
487,  31  L.  518,  8  S.  Ct  573.  and  Evans  v.  United  States,  153  U.  S. 
587.  38  L.  832,  14  S.  Ct  936,  reaffirm  rule. 

The  syllabus  principle  is  reaffirmed  also  in  following,  where  In- 
dictment was  held  Insufficient:  United  States  v.  Carll,  105  U.  S. 
<>13,  26  li.  1135,  indictment  for  issuing  fraudulent  obligations  of 
the  United  States;  United  States  v.  Crafton,  4  Dill.  147,  F.  C.  14,881. 
and  United  States  v.  Walsh,  5  Dill.  61.  63,  F.  C.  16,636,  Indictment 
for  conspiracy  to  defraud  the  United  States;  United  States  v.  De 
Qrieff,  16  Blatchf.  27,  F.  C.  14,936,  indictment  for  conspiracy  to 
defraud  the  United  States  by  withholding  certain  papers,  relating 
to  imported  merchandise;  United  States  v.  Ford,  34  Fed.  28,  in- 
dictment charging,  in  words  of  statute,  that  defendant  "did  for- 
cibly attempt  to  rescue  "  property  seized  by  revenue  officer;  United 
States  V.  Lehman,  39  Fed.  771,  indictment  for  fraudulently  pro- 
curing certificate  of  citizenship;  United  States  v.  Kelsey,  42  Fed. 
^887,  indictment  for  offenses  against  Federal  election  laws;  United 
States  V.  Warden,  49  Fed.  915,  indictment  for  Interfering  with 
marshal  at  congressional  election;  United  States  v.  Kessel,  62  Fed. 
^,  indictment,  in  words  of  statute,  for  seeking  to  defraud  the  gov- 
ernment by  making  and  transmitting  false  certificates  to  com  mis- 
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sloner  of  pensions;  United  States  v.  Berry,  85  Fed.  210,  Indictment 
charging  parties  with  aiding  and  abetting  bank  cashier  In  making 
fraudulent  entries;  United  States  v.  Tubbs,  94  Fed.  358,  indictment 
for  using  malls  for  immoral  purposes;  United  States  y.  Armstrong^ 
59  Fed.  570,  State  v.  Hayward,  83  Mo.  304,  309,  State  v.  Terry, 
109  ^fo.  619,  19  S.  W.  211,  and  State  v.  Burice,  151  Mo.  142,  52  S. 
W.  227,  Indictment  charging  offense  In  words  of  statute;  State  t. 
Rowell,  70  Vt  411,  41  Atl.  432,  Indictment  for  perjury,  ated,  ar- 
guendo, in  Ex  parte  Virginia,  100  U.  S.  353,  25  L.  681,  dissenthig 
opinion;  United  States  v.  Noelke,  17  Blatchf.  559,  1  Fed.  431.  United 
States  V.  Jackson,  25  Fed.  551,  United  States  v.  Clark,  46  Fed.  638, 
and  Dow  v.  United  States,  82  Fed.  909,  49  U.  S.  App.  617,  without 
special  application. 

Miscellaneous.— Cited  in  Dunne  v.  People,  94  111.  129,  34  Am. 
Rep.  219,  Incidentally,  in  discussion  of  power  of  State  to  legis- 
late, relating  to  matters  over  which  Congress  has  control;  United 
States  V.  Sanges,  144  U.  S.  321,  36  L.  449,  12  S.  Ct  613,  incidentally. 

92  U.  S.  569-575,  23  L.  747,  HARSMAN  v.  BATES  OOUNTT. 

Municipal  corporations. —  Provision  In  State  Constitution,  re- 
quiring assent  of  two-thirds  of  qualified  voters  of  a  county,  city,  or 
town,  as  a  prerequisite  to  a  subscription  to  a  railroad  or  other  com- 
pany, applies  to  bonds  issued  by  a  township,  p.  574. 

Cited,  arguendo,  in  Young  v.  Clarendon,  132  U.  S.  347,  33  L.  360, 
10  S.  Ct.  109,  holding  municipality.  In  granting  aid  to  railroad  com- 
pany, can  only  do  so  in  manner  prescribed  by  enabling  act;  Neale 
V.  County  Court,  43  W.  Va.  95,  27  S.  E.  373,  in  discussion  as  to 
power  of  magisterial  district  to  subscribe  to  works  of  internal  Im- 
provement; Jarrott  v.  Moberly,  5  Dill.  257,  F.  C.  7,223,  without 
special  application. 

Distinguished  In  In  re  Madera  Irrigation  District,  92  Cal.  343,  27 
Am.  St  Rep.  141,  28  Pac.  676,  14  L.  R.  A.  773,  and  n.,  holding  pro- 
vision in  Constitution,  limiting  power  of  certain  public  corpora- 
tions to  incur  Indebtedness,  does  not  apply  to  irrigation  districts. 

Municipal  corporations. —  Where  Constitution  requires  that  be- 
fore a  city  or  town  loans  Its  credit  to  a  corporation,  such  act  shall 
be  authorized  by  two-thirds  of  qualified  voters,  a  statute  making 
the  assent  of  two-thirds  of  those  who  vote  at  such  an  election 
sufficient,  is  void,  p.  574. 

Cited  and  applied  in  Webb  v.  Lafayette,  67  Mo.  361,  360,  approv- 
ing this  holding  in  considering  same  statute;  State  v.  Brassfield, 
67  Mo.  341,  346,  349,  Bates  Co.  v.  Winters,  97 'U.  S.  89,  91,  24  L. 
934,  and  Jarrolt  v.  Moberly,  103  U.  S.  586,  26  L.  493,  all  holding 
bonds  issued  under  such  statute,  void;  Klrkbrlde  v.  Lafayette.  14 
Fed.  Cas.  675,  approving  rule,  holding  further  fact  that  township 
ofllcers  have  certified  that  two-thirds  of  all  voters  of  township 
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have  voted  In  favor  of  subscription,  does  not  validate  act;  Norment 
V.  Charlotte,  85  N.  C.  390,  Southerland  v.  Goldsboro,  96  N.  C.  61, 
1  8.  E.  761,  and  Cleveland  Cotton-Mills  v.  Commissioners,  108  N. 
C.  685,  13  S.  E.  273,  all  approve  the  rule,  and  hold  where  ma- 
jority of  qualified  voters  is  required  to  favor  a  proposition  before 
It  can  be  adopted,  a  majority  of  those  voting  is  insufficient;  Bond 
Debt  Cases,  12  S.  C.  277,  holding,  where  bonds  were  issued  under 
a  statute,  it  must  be  shown  such  statute  was  not  subject  to  con- 
stitutional objection;  State  v.  Holladay,  72  Mo.  501,  502,  approves 
this  holding,  but  in  view  of  later  decision  of  Supreme  Court  on 
same  subject,  holds  further  as  to  particular  bonds  in  question;  Cass 
V.  Johnston,  95  U.  S.  370,  372,  24  L.  418,  dissenting  opinion,  see  opin- 
ion of  majority,  infra.  Cited,  arguendo,  in  Whaley  v.  GaiUard,  21 
S.  C.  575,  holding  a  statute  which  conflicts  with  any  provision  of 
the  Ck>nstitution,  is  a  nullity;  Douglass  v.  Pike  Co.,  101  U.  S.  679, 
25  L.  969,  and  McWhlrter  v.  Newberry,  47  S.  C.  428,  25  S.  E.  220, 
without  special  application. 

Distinguished  in  Westermann  v.  Cape  Girardeau,  5  Dill.  115. 
F.  C.  17,432,  and  Foote  v.  Johnson,  6  Dill.  282,  F.  C.  4,912,  cases 
following  rule  adopted  in  case  overruling  principal  case;  Webb  v. 
Lafayette,  67  Mo.  372,  dissenting  opinion,  see  opinion  of  majority, 
supra.  Rule  denied  in  Cass  v.  Johnston,  95  IT.  S.  365,  369,  24  L. 
416,  417,  and  Citizens,  etc.  v.  Williams,  49  La.  Ann.  440,  21  So. 
654,  37  L.  R,  A.  770,  both  holding  law  requiring  majority  of  legal 
voters,  requires  only  majority  of  voters  voting. 

Knnicipal  corporatlana. —  Where  subscription  to  railroad  stock 
is  duly  authorized  by  requisite  voters,  and  then  company  is  con- 
solidated with  another,  before  actual  subscription,  bonds  to  pay 
for  subscription  to  new  company  are  not  thereby  authorized,  p. 
575. 

Cited  and  applied  in  Board  of  Commissioners  v.  State,  115  Ind. 
85,  17  N.  E.  863,  holding,  until  company  to  which  aid  has  been 
voted,  occupies  a  position  which  will  enable  it  to  enforce  Its  claim, 
such  claim  is  not  assignable;  State  v.  Garroutte,  67  Mo.  462,  hold- 
ing there  is  no  vested  right  in  a  railroad  company  to  a  subscription 
until  it  be  actually  made;  "Wagner  v.  Mecty,  69  Mo.  152,  holding 
special  privilege,  conferred  on  a  corporation,  was  lost  on  consolida- 
tion of  such  corporation  with  another.  See  notes,  98  Am.  Dec.  671, 
and  35  Am.  St  Rep.  404. 

Distinguished  in  East  Lincoln  v.  Davenport,  94  U.  S.  806,  24  L. 
324,  Scotland  Co.  v.  Thomas,  94  U.  S.  691,  24  L.  220,  and  Livingston 
v.  Portsmouth  Bank,  128  U.  S.  114,  117,  118.  119,  120,  123,  126,  32 
L.  363,  364,  365,  366,  367,  9  S.  Ct.  22,  23,  24,  26,  27,  all  holding,  where 
bonds  were  issued  to  corporation  which  substantially  carried  out 
purpose  of  corporation  to  which  same  were  authorized  to  be  issued, 
they  are  valid;  Wilson  v.  Salamanca,  99  U.  S.  504,  25  L.  331,  where 
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county  itself,  through  authorized  officers,  subscribed  to  stock  of 
new  corporation;  Bates  Co.  v.  Winters,  112  U.  S.  329,  28  L.  746. 
where  subscription  was  made  before  consolidation;  Morrill  v.  Smith 
Co.,  8D  Tex.  550,  36  S.  W.  CO,  where  consolidation  was  held  not 
to  release  county  from  promise  to  donate  bonds. 

Bonds. —  Where  bonds  contain  recitals  which  put  a  purchaser 
on  Inquiry  as  to  the  validity  of  their  issuance,  purchaser  cannot 
claim  equities  of  bona  fide  purchaser  without  notice,  p.  575. 

Cited  in  Jarrott  v.  Moberly,  5  DiU.  255,  F.  C.  7,223,  and  Green  v. 
Dyersburg,  2  Fllpp.  496,  F.  C.  5.756,  where  rule  Is  reaffirmed.  See 
notes,  98  Am.  Dec.  684,  23  Am.  Rep.  17,  and  51  Am.  St  Rep.  832. 

Miscellaneous. —  Cited  in  Henry  v.  Bassett,  75  Mo.  90,  92,  and 
Bassett  v.  Henry.  34  Mo.  App.  555,  incidentally;  Lewis  v.  Shrere- 
port,  3  Woods,  214,  F.  C.  8,331,  to  effect  that  municipal  corporation 
cannot  issue  bonds  in  aid  of  extraneous  object,  without  legislatire 
authority. 

92  U.  S.  575-618,  23  L.  663.  STATE  RAILROAD  TAX  CASES. 

Taxation.— Term  "capital  stock,"  as  used  in  Illinois  statute  of 
1872,  relating  to  taxation,  does  not  mean  shares  of  stock,  but  the 
aggregate  capital  of  company,  p.  603. 

Cited  to  this  effect  in  Railroad  Co.  v.  Vance,  96  U.  S.  455,  24  L. 
755. 

Taxation.— Capital  stock,  franchises  and  all  personal  and  real 
property  of  corporations  are  justly  liable  to  taxation,  p.  603. 

Reaffirmed  in  Central  Pacific  R.  R.  v.  California,  162  U.  S.  126.  40 
L.  915,  16  S.  Ct  779,  Baker  v.  State,  44  Ark.  138,  Commercial,  etc 
Co.  V.  Judson,  —  Wash.  — .  56  Pac.  831,  Spring  Valley  Water  Worlss 
V.  Schottler,  62  Cal.  Ill,  and  State  Board  of  Assessors  v.  Central 
R.  R.,  4S  N.  J.  L.  283,  4  Atl.  587,  all  holding  franchises  may  be 
taxed;  State  y.  State  Board,  etc.,  3  S.  Dak.  351,  53  N.  W.  196,  holding 
property  of  express  company,  engaged  in  interstate  transportation, 
subject  to  State  taxation;  State  r.  Anderson,  90  Wis.  561,  63  N.  W- 
748,  holding  franchise  of  electric  street  railway  liable  to  taxation. 
Cited,  arguendo,  in  Union  Pac.  Ry.  v.  Donnellan,  2  Wyo.  470,  with- 
out application;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St  146, 
as  authority  for  Holding  tax  on  capital  stock  of  a  company  is  tax 
upon  its  property;  Danville  Banking  &  Trust  Co.  v.  Parks,  88  DL 
173,  and  Chicago,  etc.,  R.  R.  v.  Siders,  88  111.  322,  as  authority  for 
holding  taxing  of  tangible  property  of  a  corporation,  and  also  its 
shares  of  stock,  is  not  double  taxation;  Ashley  t.  Ryan,  153  TJ.  S. 
445.  38  L.  778,  14  S.  Ct.  868,  and  Hooper  v.  California,  155  U.  S.  652, 
39  L.  299,  15  S.  Ct.  209,  for  rule  that  right  of  foreign  corporaUon  to 
engage  in  business  within  State,  other  than  that  of  its  creation,  de- 
pends solely  upon  will  of  such  other  State. 
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Distinguished  In  Central  Pacific  R.  R.  v.  California,  162  U.  S. 
134,  40  L.  918,  16  S.  Ct  782,  dissenting  opinion,  see  majority  opin- 
ion, snpra. 

Taxation. —  Scheme  adopted  by  Illinois  board  of  equalization,  by 
adding  cash  value  of  funded  debt  and  of  stock,,  for  determining 
Talue  of  railroad  property,  held  reasonable  and  valid,  p.  604. 

Cited  in  Grundy  v.  Tennessee  Coal,  etc.,  Co.,  94  Tenn.  ij:a7,  29  S.  W. 
124,  holding  similar  scheme,  adopted  by  legislature  of  State  of  Ten- 
nessee,  valid;  arguendo,  in  State  Board  of  Assessors  v.  Central  R. 
R.,  48  N.  J.  L.  278,  4  Atl.  584,  and  .Harris  v.  State,  96  Tenn.  516,  34 
S.  W.  1022,  without  special  application. 

Taxation. —  Property  is  not  exempt  from  taxation  because  of 
owner's  insolvency,  p.  605. 

Cited  in  Morrison  v.  Manchester,  58  N.  H.  551,  holding  mortgaged 
property  may  be  taxed  to  mortgagor  in  possession;  Boston,  etc.,  R. 
R.  v.  State,  62  N.  H.  649,  where  rule  was  applied  to  railroad  prop- 
erty. 

Taxation.— Cash  value  of  funded  debt  of  a  solvent  corporation, 
together  with  cash  value  of  its  capital  stock,  represents  value  of 
corporation  property,  p.  605. 

Cited  and  applied  in  Sanford  v.  Poe,  69  Fed.  555,  37  U.  S.  App. 
870,  holding  assessors  may  properly  look  to  value  of  capital  stock  of 
corporation  in  determining  its  assessment;  Pittsburgh,  etc.,  Ry.  v. 
Backus,  154  U.  S.  429,  38  L.  1037,  14  S.  Ct  1118,  and  Western  Union 
Tel.  Co.  V.  Taggart,  141  Ind.  291,  40  N.  E.  1054,  both  reaffirming  rule; 
Simpson  v.  Hopkins,  82  Md.  489,  33  Atl.  715,  holding  exemption  of 
mortgage  debt  of  an  individual  and  taxation  of  mortgage  bonds  of 
a  corporation  in  hands  of  respective  creditors  is  not  an  unreason- 
able discrimination;  Morgan's  Louisiana,  etc.,  R.  R.,  etc.,  Co.  v. 
Board  of  Reviewers,  41  La.  Ann.  1162,  3  So.  511,  holding  there  exists 
no  rigid  rule  for  ascertaining  the  value  of  property;  the  assessor 
must  exercise  a  prudent  discretion  in  determining  the  matter.  Cited, 
arguendo,  in  Western  Union  TeL  Co.  v.  Taggart,  163  U.  S.  21,  41 
L.  57, 16  S.  Ct.  1060,  and  State  v.  Southwestern  R.  R.,  70  Ga.  29. 

Taxation.— Rule  that  personal  property,  as  to  its  situs,  follows 
domicile  of  its  owner,  is  subject  to  legislative  control,  p.  607. 

Cited  and  relied  on  in  Pullman's  Car  Co.  v.  Pennsylvania,  141 
T7.  S.  23,  35  L.  616,  11  S.  Ct.  878,  holding  for  purposes  of  taxation 
personal  property  may  be  separated  from  its  owner;  Columbus 
Southern  Ry.  v.  Wright,  151  U.  S.  480,  481,  482,  38  L.  243,  14  S.  Ct. 
400,  holding  valid  statute  fixing  situs  of  rolling  stock  of  railroad 
for  purposes  of  taxation;  Savings  &  Loan  Society  v.  Multnomah, 
169  U.  S.  427.  42  L.  805,  18  S.  Ct.  394,  holding  statute  valid  which 
provided  mortgages  on  real  property  should  be  assessed  to  mort- 
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gagee  in  county  where  property  lies;  Hannibal,  etc.,  R.  R.  v.  State 
Board  of  Equalization,  64  Mo.  306,  holding  taxing  power  of  legisla- 
ture is  subject  to  no  restrictions  except  those  found  in  Constitu- 
tion; Ames  V.  People,  —  Colo.  — ,  56  Pac.  661,  and  Franklin  v.  Nash- 
yille,  etc.,  Ry.,  12  Lea,  538,  555,  both  holding  for  purposes  of  taxa- 
tion legislature  may  determine  situs  of  personal  property.  Cited, 
arguendo,  in  Berry  y.  Windham,  58  N.  H.  290,  47  Am.  Rep.  204,  for 
general  rule  that  corporations  are  taxable  in  jurisdiction  of  their 
creation,  and  where  business  is  transacted.  See  note  in  02  Am.  St. 
Rep.  449. 

Taxation.—  Action  of  board  of  equalization  in  increasing  assessed 
value  of  property  does  not  require  notice  to  party  to  make  it  valid, 
p.  609. 

Cited  and  applied  in  St.  Louis,  etc.,  R.  R.  v.  Surrell,  88  III.  536, 
reaffirming  rule;  Sherard  v.  Lindsay,  13  Ohio  C.  C.  321,  holding 
value  fixed  by  board  of  equalization  conclusive  on  courts;  State  v. 
Lindell  Hotel  Co.,  9  Mo.  App.  456,  where  assessment  on  realty  was 
increased  without  giving  owner  personal  notice;  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  332,  29  L.  417,  6  S.  Ct  61,  Pittsburgh,  etc., 
Ry.  V.  Backus,  154  U.  S.  426,  38  L,  1036,  14  S.  Ct.  1116.  Winona, 
etc..  Land  Co.  v.  Minnesota,  159  U.  S.  538,  40  L.  251,  16  S.  Ct.  87, 
Sanford  v.  Poe,  69  Fed.  553,  37  U.  S.  App.  378,  Pulaski  County 
Board  of  Equalization  Cases,  49  Ark.  532,  533,  6  S.  W.  7,  St  Louis, 
etc.,  Ry.  V.  Worthen,  52  Ark.  538,  13  S.  W.  256,  7  L.  R.  A.  376. 
Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  332,  333,  22 
Pac.  1051,  dissenting  opinion,  State  v.  Springer,  134  Mo.  226,  35  S.  W. 
591,  and  Power  v.  Larabee.  2  N.  Dak.  153,  49  N.  W.  727,  all  holding 
when  law  provides  time  for  meeting  of  boards  of  assessment  and 
that  such  meetings  shall  be  open,  law  is  not  open  to  objection  that 
property  is  taken  without  due  process  of  law,  although  assessments 
be  changed  without  special  notice  to  property-owners;  State  v.  Arm- 
strong, 19  Utah,  126,  56  Pac.  1078,  holding  county  commissioners,  sit- 
ting as  board  of  equalization,  may  raise  or  lower  assessments  with- 
out notice  to  property-owners;  Hennessy  v.  Douglas,  99  Wis.  151, 
74  N.  W.  990,  holding  assessment  for  building  sidewalks  valid,  al- 
though no  notice  of  proceedings  was  given  lot  owner;  Apperson  v. 
Memphis,  2  Flipp.  374,  F.  C.  497,  holding  fact  that  persons  com- 
plaining were  not  parties  to  suit  out  of  which  orders  upon  them  to 
pay  taxes  grew,  affords  no  ground  to  set  such  orders  aside  as  to 
them;  State  Auditor  v.  Jackson,  65  Ala.  169,  dissenting  opinion,  the 
majority  seemingly  holding  no  notice  whatever  need  be  given  by 
board  of  equalization.  Cited,  arguendo,  in  State  v.  Jones,  51  Ohio 
St.  515,  37  N.  E.  951,  In  sustaining  constitutionality  of  law  providing 
mode  for  assessing  express,  telegraph  and  telephone  companies; 
State  V.  Weyerhauser,  68  Minn.  363,  71  N.  W.  267,  and  BaU  v.  Ridge 
Copper  Co.,  118  Mich.  12,  76  N.  W.  132.  both  without  special  appU- 
cation.    See  note  In  16  Am.  St  Rep.  136. 
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Taxation. —  Where  legislature  confers  power  npon  certain  board 
to  determine  values,  courts  should  not  substitute  their  opinions  for 
holding  of  such  board,  p.  610. 

Cited  in  Kelly  v.  Pittsburgh,  104  U.  S.  80,  26  L.  659,  holding  the 
estimation  of  values  by  tribunal  upon  whom  has  been  conferred 
such  power,  is  conclusive  on  courts;  Olympia  Water  Worlts  v. 
Thurston.  14  Wash.  270,  275,  44  Pac.  268,  269,  holding  It  within 
power  of  legislature  to  determine  what  officer  or  board  shall  be 
final  judge  of  valuation  to  be  put  on  property;  Cincinnati,  etc.,  B. 
R.  V.  Commonwealth,  81  Ky.  505,  arguendo. 

Taxation* —  Under  Illinois  Constitution,  a  statute  is  not  void  which 
prescribes  a  different  rule  of  taxation  for  railroads  from  that  for 
individuals;  neither  is  it  void  under  Federal  Constitution,  p.  611. 

Cited  in  Chamberlain  v.  Walter,  60  Fed.  793,  and  Sawyer  v. 
Dooley,  21  Nev.  400,  32  Pac.  440,  affirming  validity  of  statute  pro- 
viding special  mode  for  assessing  property  of  railroad  companies; 
State  Board  of  Assessors  v.  Central  R.  B.,  48  N.  J.  L.  279,  4  Atl. 
•584,  holding  New  Jersey  statute,  for  taxation  of  railroad  and  canal 
property,  valid.  Cited,  arguendo,  in  San  Francisco  v.  Spring  Val- 
ley Water  Works,  63  Cal.  535,  without  special  application. 

Distinguished  In  State  Board  of  Assessors  v.  Central  R.  B.,  48 
N.  J.  L.  344,  353,  14  Atl.  597,  dissenting  opinion,  see  opinion  of  ma- 
jority, supra. 

Taxation. —  Uniformity  of  taxation  consists  In  putting  same  tax 
on  all  of  same  class,  p.  612. 

Cited  and  applied  in  Head-Money  Cases,  112  U.  S.  595,  28  L.  802, 
-5  S.  Ct.  252,  Stanley  v.  Board  of  Supervisors,  21  Blatchf.  254,  15 
Fed.  487,  I'eople  v.  Henderson,  12  Colo.  376,  21  Pac.  147,  and  People 
V.  Home  Ins.  Co..  92  N.  Y.  346,  all  holding  it  not  an  insuperable 
objection  to  a  law  that  it  does  not  accomplish  absolute  equality  in 
laying  burdens  of  taxation;  Williams  v.  Bees,  9  Biss.  411,  2  Fed. 
888,  holding  a  State  may  constitutionally  assess  the  capital  stock 
of  gas  companies,  while  it  exempts  the  stock  of  purely  manu- 
facturing companies  from  such  taxation;  Singer  Mfg.  Co.  v.  Wright, 
33  Fed.  125,  holding  statute  valid,  which  imposed  tax  on  occupa- 
tion of  selling  or  dealing  in  sewing  machines;  Pullman's  Palace-Car 
Oo.  v.  Board  of  Assessors,  55  Fed.  209,  holding  valid,  statute  im- 
posing tax  on  corporation  owning  sleeping  cars,  which  are  en- 
gaged in  interstate  traffic;  Western  Union  Tel.  Co.  v.  State  Board, 
«tc.,  80  Ala.  280,  60  Am.  Bep.  106,  holding  statute  valid,  which  im- 
posed tax  on  gross  receipts  of  telegraph  companies;  Ex  parte 
Mirande.  73  Cal.  374,  14  Pac.  892,  holding  constitutional  provision 
requiring  uniformity  of  taxation,  does  not  prohibit  imposition  of 
license  upon  particular  business,  notwithstanding  property  used 
ia  business  has  paid  ad  valorem  property  tax;  Worth  v.  Wilmlng- 
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ton,  etc.,  R.  R.,  89  N.  C.  296,  45  Am.  Rep.  683.  holding  statute  im- 
posing tax  on  gross  receipts  on  some  railroad  companies  and  on 
capital  stock  of  others,  invalid;  State  v.  Powell,  100  N.  C.  527,  6 
S.  E.  425,  holding  license  tax  on  keepers  of  livery-stables,  valid; 
Piedmont  R.  R.  v.  ReidsviUe,  101  N.  C.  407,  8  S.  E.  126,  2  L.  R. 
A.  285,  and  n.,  holding  tax  imposed  on  railroad  company  by  city 
ordinance,  valid;  Rosenbaum  v.  Newbem,  118  N.  C.  92,  24  S.  E.  2, 
32  L.  R.  A.  124,  holding  city  ordinance,  imposing  license  tax  on 
all  persons  engaged  In  selling  second-hand  clothing,  valid;  Bridge 
Co.  V.  Kanawha  County  Court,  41  W.  Va.  669,  24  S.  E.  1006,  hold- 
ing tax  upon  all  business  of  same  class,  which  is  uniform  as  to  that 
kind  of  business,  is  not  unconstitutional.  Cited,  arguendo,  in  City 
National  Bank  v.  Paducah,  2  Flipp.  74,  F.  C.  2,743,  holding,  where 
different  rates  of  taxation  are  imposed  upon  different  classes  of 
moneyed  capital,  rate  of  taxation  on  national  bank  shares  should 
not  exceed  the  rate  Imposed  upon  shares  in  State  banks;  Puitt 
T.  Commissioners,  94  N.  C.  714,  55  Am.  Rep.  642,  holding  law  de- 
claring tax  on  polls  and  property  of  persons  of  one  color,  for  ex- 
clusive education  of  children  of  that  color,  invalid;  Santa  Clara 
Railroad  Tax  Case,  9  Sawy.  219,  18  Fed.  421,  422,  and  State  Board  of 
Assessors  v.  Central  R.  R.,  48  N.  J.  L.  291,  4  Atl.  627,  without 
special  application.  See  notes,  25  Am.  St  Rep.  885,  and  62  Am. 
St  Rep.  176. 

Distinguished  In  State  v.  Moore,  118  N.  0.  700,  18  S.  E.  343,  22 
L.  R.  A.  473,  holding  tax  on  "  emigrant  agents,"  void  for  want  of 
uniformity. 

Taxation. —  Neither  irregularity  nor  illegality  in  proceeding,  nor 
error  or  excess  in  valuation,  nor  any  grievance  which  can  be  rem- 
edied at  law,  authorizes  an  injunction  against  collection  of  a  tax. 
p.  614. 

Cited  and  principle  relied  upon  in  Snyder  t.  Marks,  100  U.  S.  193, 
27  L.  903,  3  S.  Ct  160,  applying  rule  to  an  internal  revenue  tax;  Sec- 
ond National  Bank  y.  Caldwell,  13  Fed.  433,  where  bank  was  held  not 
entitled  to  injunction  to  prevent  action  at  law  to  collect  illegal  tax; 
Preston  v.  Finley,  72  Fed.  854,  holding  Federal  court  wlU  not  en- 
join collection  of  legal  license  tax;  Western  Investment  Banking 
Co.  V.  Murray,  —  Ariz.  — ,  56  Pac.  730,  and  Gage  v.  Evans,  90  III. 
573,  where  injunction  to  restrain  collection  of  tax  was  refused  on 
mere  showing  of  irregularities  in  making  assessment;  Pittsburgh, 
etc.,  Ry.  V.  Board  of  Public  Works,  172  U.  S.  37,  38,  39,  19  S.  Ct. 
92,  93,  Dundee  Mortgage,  etc.,  Co.  v.  Charlton,  13  Sawy.  27.  32 
Fed.  193,  Woodman  v.  Ely,  2  Fed.  840,  Schulenberg,  etc.,  Co.  v. 
Hayward,  20  Fed.  425,  Gillette  v.  Denver,  21  Fed.  825.  Northern 
Pac.  R.  Co.  V.  Walker,  47  Fed.  687,  Robinson  v.  Wilmington,  65 
Fed.  858,  25  U.  S.  App.  144,  Linehan  Ry.  Transfer  Co.  v.  Pender- 
grass,  70  Fed.  2,  36  U.  S.  App.  48,  Savings  &  Loan  Soc.  v.  Multno- 
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mttk,  60  Fed.  33,  Alabama  Gold  Life  Ins.  Co.  v.  Lott,  54  Ala.  508, 
Breeae  v.  Haley,  10  Colo.  12,  13  Pac.  916,  Highlands  v.  Johnson, 
24  Colo.  873,  51  Pac.  1005,  Albany,  etc.,  Mining  Co.  v.  Auditor- 
General,  37  Mich.  398,  and  St  Louis,  etc.,  Ry.  v.  Gracy,  126  Mo. 
485,  29  S.  W.  582,  all  reaffirming  and  applying  rule;  Wells,  Fargo 
&  Co.  V.  Dayton,  11  Nev.  168,  and  Brown  v.  Concord,  56  N.  H.  385, 
reaffirmed  rule,  where  complainant  had  adequate  remedy  at  law; 
Singer  Sewing-Machine  Co.  v.  State  Board  of  Assessors,  54  N.  J. 
L.  92,  22  Atl.  1085,  holding  courts  should  not  ordinarily  stay  pro- 
ceedings to  collect  taxes,  pending  question  of  their  legality;  Oregon, 
etc..  Bank  v.  Jordan,  10  Or.  117,  17  Pac.  624,  reaffirms  rule  and 
holds  further  as  to  what  must  be  shown  before  equity  will  enjoin 
collection  of  a  tax;  Milwaukee  v.  Koeffler,  116  U.  S.  224,  29  L.  614, 
6  S.  Ct  374,  and  Wilson  v.  Philippi,  39  W.  Va.  79,  19  S.  B.  554, 
when  court  refusesd  to  enjoin  collection  of  a  tax  on  sole  ground 
that  it  was  illegal;  Baltimore,  etc.,  R.  Co.  v.  Allen,  17  Fed.  178, 
dissenting  opinion,  majority  holding  complainant  entitled  to  in- 
junction, under  peculiar  facts  of  case.  Cited,  arguendo,  in  Jones 
T.  Reed,  8  Wash.  66,  27  Pac.  1069,  holding  courts  will  not  enjoin 
misappropriation  of  public  funds  on  petition  of  a  mere  citizen  and 
taxpayer;  Auffmordt  v.  Hedden,  137  U.  S.  324,  34  L.  679,  11  S. 
Ct.  107,  Union  Pacific  R.  R.  v.  Pottawattamie,  4  Dill.  498,  F.  C. 
14,384,  Woodman  v.  Latimer,  2  Fed.  842,  and  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  610,  611,  39  L.  829,  830,  15  S.  Ct  701, 
dissenting  opinion. 

Cited,  arguendo,  in  Nashville,  etc.,  Ry.  v.  McConnell,  82  Fed.  71, 
and  Butler  y.  BUerbe,  44  S.  C.  259,  22  S.  B.  429,  without  special 
application.  See  notes,  60  Am.  Dec.  199,  203,  23  Am.  Rep.  623,  49 
Am.  Rep.  289,  and  53  Am.  Rep.  111. 

Distinguished  in  Virginia  Coupon  Cases,  114  U.  S.  315,  29  L.  201. 
5  S.  Ct.  927,  where  exemption  from  taxation  was  claimed  under 
Federal  Constitution,  and  there  was  no  adequate  remedy  at  law; 
I^uisville,  etc.,  R.  R.  t.  Gaines,  2  Flipp.  639,  3  Fed.  282,  holding 
injunction  will  be  granted  to  restrain  collection  of  a  tax  on  property 
which  State  has  exempted  from  taxation;  Pacific  Exp.  Co.  v. 
Seibert.  44  Fed.  313,  314,  holding,  where  penalty  Is  imposed  for 
non-payment  of  tax,  and  no  action  lies  to  recover  back  tax,  if  paid, 
equity  has  jurisdiction  to  determine  legality  thereof;  Union  Pacific 
Ry.  V.  Cheyenne,  113  U.  S.  526,  28  L.  1102,  5  S.  Ct  605,  and  San- 
ford  V.  Poe,  69  Fed.  548,  37  U.  S.  App.  378,  both  holding  equity 
may  enjoin  an  illegal  assessment,  on  ground  of  avoiding  multi- 
plicity of  suits;  Carlton  v.  Newman,  77  Me.  410,  415,  1  Atl.  195, 
197,  where  collection  of  tax,  unlawfully  assessed,  was  enjoined  on 
bill  brought  by  number  of  taxpayers  jointly;  Farrington  v.  New 
England  Investment  Co.,  1  N.  Dak.  118,  45  N.  W.  196,  Wright  v. 
Southwestern  R.  R.,  64  Ga.  794,  California,  etc..  Land  Co.  v.  Gowen, 
48  Fed.  774,  and  Northern  Pacific  R.  R.  v.  Barnes,  2  N.  Dak.  324, 
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51  N.  W.  387,  all  holding  equity  will  giant  appropriate  relief  t» 
prevent  casting  of  dond  on  title,  by  assessment  of  unlawful  tax; 
Andrews  v.  King  Co.,  1  Wash.  53,  22  Am.  St  Rep.  140,  23  Pac. 
410,  where  assessor  fraudulently  adopted  a  system  of  Tahiation 
designed  to  operate  unequally. 

Taxation. —  Levy  of  taxes  is  exclusively  a  legislative  function, 
p.  615. 

Cited  in  Thompson  v.  Allen  Co.,  115  U.  S.  557,  29  L.  474,  6  B. 
Ct  143,  holding  the  levy  and  collection  of  taxes  not  within  Juris- 
diction of  courts  of  equity;  Chamberlain  v.  Walter,  60  Fed.  790, 
and  O'Brien  v.  Wheeloclc,  78  Fed.  679,  both  holding  Federal  courts 
have  no  jurisdiction  to  create  machinery  in  State  for  making  as- 
sessments or  collection  of  taxes;  St  Louis,  etc.,  Ry.  v.  Worthen, 

52  Ark.  536,  13  S.  W.  256.  7  L.  R.  A.  375,  and  Carlisle  v.  Pullman 
Palace-Car  Co.,  8  Colo.  327,  7  Pac.  168,  in  sustaining  validity  of 
statute  providing:  mode  for  assessing  railroad  property.  Cited,  ar- 
guendo, in  Cincinnati,  etc.,  R.  R.  v.  Commonwealth,  81  Ky.  611, 
and  Thompson  v.  Allen  Co.,  115  U.  S.  56i,  29  L.  477,  6  S.  Ct  147, 
dissenting  opinion,  see  opinion  of  majority,  supra. 

Taxation. —  Taxpayer,  seeking  to  enjoin  collection  of  excessive 
tax,  must  first  pay  or  tender  so  much  as  is  justly  due,  pp.  616,  617. 

Rule  reaffirmed  in  Union  Pac.  Ry.  v.  Ryan,  2  Wyo.  403,  and  Los 
Angeles  v.  Ballerino,  99  Cal.  597,  32  Pac.  583,  applying  principle 
when  defense  set  up  to  action  to  collect  tax,  was  that  assessment 
was  fraudulently  made;  Morrison  v.  Jacoby,  114  Ind.  98,  15  N.  B. 
808,  where  complainant  sought  to  enjoin  execution  of  deed  to  pur- 
chaser at  tax  sale;  Lewis  v.  Boguechitto,  76  Miss.  359,  24  So.  876, 
holding,  where  municipality  levies  tax  for  proper  purpose,  in  excess 
of  legal  limit,  collection  of  excess  only  should  be  enjoined;  National 
Bank  v.  Kimball,  103  U.  S.  733,  7.S4,  26  L,  469,  470,  Albuquerque 
Bank  v.  Perea,  147  U.  S.  90,  37  L.  92,  13  S.  Ct  195,  Northern  Pacific 
R.  R.  V.  Clark,  153  U.  S.  272,  38  L.  714,  14  S.  Ct  816,  Huntington 
V.  Palmer,  7  Sawy.  356,  359,  8  Fed.  449,  451,  452,  Craig  v.  Pollock, 
5  Dill.  453,  F.  C.  3.335,  Lawler  v.  Brett  20  Fed.  221,  Dundee  Mort- 
gage, etc.,  Co.  V.  Parrlsh,  24  Fed.  203,  Whitney  National  Bank  v. 
Parker,  41  Fed.  410.  Richmond,  etc.,  R.  Co.  v.  Blake,  49  Fed.  906» 
Chicago,  etc.,  R.  Co.  v.  Board  of  Commrs.,  67  Fed.  413,  32  U.  S. 
App.  227,  City  Council  v.  Sayre,  65  Ala.  566,  County  Commissioners 
V.  Union  Mining  Co.,  61  Md.  557,  Northern  Pac.  R.  R.  v.  Patter- 
son, 10  Mont  104,  24  Pac.  705,  Casey  v.  Wright  14  Mont  319,  86 
Pac.  192.  Spargur  v.  Romine,  38  Neb.  741,  57  N.  W.  525,  and  Bdes 
▼.  Boardman,  58  N.  H.  586,  all  reaffirming  rule;  Goodnough  v. 
Powell,  23  Or.  529,  32  Pac.  397,  Welch  v.  Clatsop  Co.,  24  Or.  466, 
33  Pac.  935.  and  Welch  v.  Astoria,  26  Or.  92,  37  Pac.  67,  and  such 
tender  must  be  made  without  condition  annexed  of  receipt  in  full 
for  all  taxes  assessed;  Wells  v.  Western  Paving,  etc.,  Co.,  96  Wis. 
125,  70  N.  W.  1074,  holding  further  as  to  effect  of  failure  to  tender 
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amount  legally  due;  Norwood  v.  Baker,  172  U.  S.  300,  19  S.  Ct  195, 
dissenting  opinion,  see  majority  opinion,  infra.  Cited,  arguendo,  in 
Mulford  V.  Sutton,  79  N.  C.  277. 

Dlstlngnished  In  Norwood  v.  Baker,  172  U.  S.  291,  19  S.  Ct  199. 
where,  under  facts,  general  rule  was  denied. 

Courts.^  Federal  courts,  in  construing  State  statutes,  there  being 
no  Federal  question  Involved,  are  bound  by  decisions  of  State  Su- 
preme Court  relating  thereto,  p.  617. 

Cited  in  Pittsburgh,  etc.,  Ry.  v. 'Backus,  154  U.  S.  425,  38  L,  1030, 
14  S.  Ct  1116,  and  Winona,  etc..  Land  Co.  v.  Minnesota,  159  U.  S, 
534,  40  L.  250,  16  S.  Ct  86,  holding  Supreme  Court  bound  by  de- 
cision of  State  Supreme  Court  that  State  statute  relating  to  taxatioTK 
was  valid  under  State  Constitution;  Fairfield  v.  Gallatin,  100  IT.  S. 
52,  25  L.  546,  Hawes  v.  Contra  Costa  Water  Co..  5  Sawy.  289,  F.  C. 
6,235,  Reclamation  District  v.  Hagar,  6  Sawy.  570,  4  Fed.  369,  Singer 
Mfg.  Co.  V.  Wright,  33  Fed.  128,  Water- Works  Co.  v.  Brewing  Co., 
36  Fed.  834,  Knox  v.  Columbia,  etc..  Iron  Co.,  42  Fed.  380,  and 
Daniels  v.  Case,  45  Fed.  845,  all  reaffirming  rule;  Western  Union 
Tel.  Co.  V.  Poe,  64  Fed.  13,  overruling  S.  C,  61  Fed.  455,  and  San- 
ford  V.  Poe,  69  Fed.  549,  37  U.  S.  App.  378,  all  applying  rule  where 
Federal  court  had  construed  statute,  but  subsequently  State  court 
had  given  different  construction;  Burgess  v.  Sellgman,  107  U.  S.  35^ 
27  L.  365,  2  S.  Ct.  22,  arguendo. 

Taxation.—  Entire  taxable  property  of  railroad  company  may  be 
ascertained  by  State  board  of  equalization,  and  State,  county  and 
city  taxes  collected  on  this  assessment  in  proportion  of  length  of 
road  in  such  municipality  to  whole  road,  pp.  608-618. 

Cfted  and  relied  upon  in  Pullman's  Car  Co.  v.  Pennsylvania,  141 
U.  S.  27,  28,  35  L.  618,  11  S.  Ct  879,  880,  Pittsburgh,  etc.,  Ry.  v. 
Backus,  154  IT.  S.  431,  38  L.  1038,  14  S.  Ct  1118,  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  226,  41  L.  697,  17  S.  Ct  311,  Cleveland,  etc.,  Ry. 
V.  Backus,  133  Ind.  537,  544,  33  N.  E.  428,  430,  18  L.  B.  A.  740,  742, 
Pittsburgh,  etc.,  Ry.  v.  Backus,  133  Ind.  655,  33  N.  E.  441,  Baltimore, 
etc..  By.  V.  Mayor,  71  Md.  418,  18  Atl.  919,  and  Western  Un.  Tel.  Co. 
▼.  Taggart  141  Ind.  293,  40  N.  E.  1054,  all  holding,  in  determining 
value  of  that  portion  of  interstate  road  located  in  particular  State,  it 
is  fair  to  take  that  portion  of  value  of  entire  road  which  is  measured 
by  proportion  of  length  of  particular  part  to  that  of  whole  road; 
Carliflle  r.  Pullman  P.  C.  Co.,  8  Colo.  329,  7  Pac.  169,  Law  v.  People, 
87  III.  412,  and  Franklin  v.  Nashville,  etc.,  Ry.,  12  Lea,  540,  559. 
all  reaffirming  rule.  Cited,  arguendo,  in  Railroad  Tax  Case,  8  Sawy. 
310,  13  Fed.  780,  and  Pfaff  v.  Terre  Haute,  etc.,  R.  R.,  108  Ind.  152,. 
9  N.  E.  97,  both  without  special  application.     See  note  in  56  Am. 

Dec.  526. 

Miscellaneous.— Cited  in  Hill  v.  Boston,  122  Mass.  380,  23  Am. 
Rep.  367,  Johnson  v.  Butler,  31  La.  Ann.  775,  not  in  point,  ami  Hoge 
T.  Richmond,  etc.,  R.  B.,  93  U.  S.  2,  23  L.  781,  incidentally. 
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02  U.  S.  618-625,  23  L.  513,  LEWIS  v.  UNITED  STATES. 

United  States.—  Under  act  of  1867,  the  United  States  is  entitled 
to  priority  of  payment  out  of  effects  of  its  bankrupt  or  insolvent 
debtor,  and  form  of  indebtedness  and  nature  of  obligation  are  im- 
material, p.  621. 

Cited  in  United  States  y.  Barnes,  24  Blatcbf.  471.  31  Fed.  708, 
holding  priority  of  United  States  extends  to  all  debtor's  estate  which 
comes  to  hands  of  assignee;  In  re  Vetterlein,  20  Fed.  110,  where 
debt  to  government  arose  through  making  undervaluations  in  en- 
tering goods  at  custom-house;  Bayne  v.  United  States,  d3  U.  S.  613. 
23  Li.  998,  In  re  Bonsfleld,  etc.,  Mfg.  Ck>.,  3  Fed.  Cas.  1017.  In  re 
Strassburger,  4  Woods,  558,  F.  C.  13,526,  and  In  re  Huddell,  47  Fed. 
206,  all  reaffirming  rule. 

Statutes.—  Where  language  of  statute  is  clear,  there  should  be  no 
construction  of  Its  terms,  p.  621. 

Rule  reaffirmed  In  following:  United  States  v.  Chong  Sam,  47 
Fed.  884,  Marine  v.  Packham,  52  Fed.  580,  8  U.  S.  App.  93,  Bent  v. 
Hubbardston,  138  Mass.  100,  and  Benn  v.  Hatcher,  81  Ya.  35. 

United  States  need  not  prove  its  debt  in  bankruptcy  proceedings, 
nor  pursue  partnership  effects  of  principal  debtor  before  filing  bill 
against  trustee  in  bankruptcy,  p.  622. 

Distinguished  in  United  States  v.  Murphy,  11  Biss.  418,  15  Fed. 
592,  holding  government  cannot  stand  by  while  estate  of  its  debtor 
is  being  administered,  and  then  later  assert  claim  against  adminis- 
trator. 

Bankruptcy. —  Circuit  Court  has  original  Jurisdiction  in  proceed- 
ings instituted  by  the  United  States  to  enforce  its  preferred  claim 
against  the  assets  of  a  bankrupt  in  hands  of  trustee  appointed  by 
Court  of  Bankruptcy,  p.  622. 

Cited  in  United  States  v.  Dewey,  39  Fed.  251,  Incidentally,  as  to 
nature  of  cause  of  action  against  assignee  in  bankruptcy  for  wrong- 
fully paying  assets  in  his  hands. 

Bquity. —  Where  there  are  joint  debtors  and  one  is  beyond  reach 
of  process  of  oyurt,  and  equity  has  jurisdiction,  a  decree  may  be 
taken  against  the  other  for  whole  amount  due,  p.  622. 

See  notes  in  43  Am.  St.  Rep.  367,  and  54  Am.  Dec.  332. 

Partnership.-  Creditor  of  a  partnership  is  not  required  to  exhaust 
his  remedy  at  law  against  surviving  partner  before  proceeding  in 
equity  against  estate  of  deceased  partner,  p.  623. 

Cited  in  Doggett  v.  Dill,  108  111.  566,  48  Am.  Rep.  568,  holding 
failure  to  proceed  against  surviving  partner  until  after  his  insol- 
vency, is  no  bar  to  collection  from  estate  of  deceased  partner;  Logan 
V.  Greenlaw,  25  Fed.  307,  approved,  arguendo. 
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Marshalling  assets.— Equity  will  not  entertain  question  of 
marshalling  assets,  unless  both  funds  are  within  jurisdiction  and 
<iontrol  of  court,  p.  623. 

Cited  incidentally  in  In  re  Yetterlein,  44  Fed.  61. 

Pledges.—  Creditor  holding  collaterals  Is  not  bound  to  apply  thc^m 
before  enforcing  his  direct  remedy  against  debtor,  p.  623. 

Cited  and  applied  in  Merrill  y.  National  Bank,  173  U.  S.  140,  19 
S.  Ct.  364,  and  Chemical  National  Banlc  v.  Armstrong,  59  Fed.  375, 
378,  16  U.  S.  App.  465,  28  L.  R.  A.  234,  236,  reversing  50  Fed.  803, 
804,  both  holding  creditors  of  Insolvent  national  bank  cannot  be  re- 
quired. In  proving  their  claims,  to  allow  credit  for  any  collection 
made  after  date  of  declared  insolvency  from  collateral  securities  held 
by  them;  In  re  Strassburger,  4  Woods,  559,  F.  C.  13,526,  and  Ohilds 
V.  N.  B.  Carlstein  Co.,  76  Fed.  96,  both  reaffirming  rule;  Doe  v. 
Northwestern  Coal,  etc.,  Co.,  78  Fed.  72,  holding  creditor  of  corpo- 
ration holding  security  for  his  debt,  cannot  be  compelled  to  exhaust 
such  security,  before  resorting  to  general  assets  of  corporation;  Ger- 
mania  Savings  Bank  v.  Peuser,  40  La.  Ann.  799,  6  So.  76,  holding 
fact  that  creditor  holds  securities  does  not  prevent  him  from  pursu- 
ing legal  remedies  for  enforcement  of  debt;  Wheeler  v.  Walton,  etc., 
Co.,  72  Fed.  967,  Levy  v.  Chicago  Nat.  Bank,  158  111.  96,  42  N.  B. 
131,  30  L.  R.  A.  382,  and  People  v.  Remington,  121  N.  Y.  334,  24 
N.  E.  794,  8  L.  R.  A.  460,  and  n.,  applies  rule  to  claim  against  a 
bankrupt;  Marberry  v.  Farmers,  etc..  Bank,  6  Tex.  Civ.  App.  609,  26 
S.  W.  216,  where  pledgee,  holding  collateral  securities,  maintained 
action  against  principal  debtor  without  accounting  for  securities. 
Cited,  arguendo,  in  Sullivan  v.  Erie,  6  Colo.  App.  12,  44  Pac.  952, 
holding  further,  as  to  allowance  to  be  made  creditor,  if  bankrupt 
when  he  has  realized  part  of  his  claim  from  sale  of  securities;  Mor- 
ton y.  Grafflin,  68  Md.  561,  13  Atl.  345,  holding  creditor  having  lieu 
on  property  outside  of  State  will  not  be  compelled  to  enforce  it  in 
order  to  release  property  in  State  on  which  he  also  has  lien;  In  re 
Meyer,  78  Wis.  622,  23  Am.  St.  Rep.  439,  48  N.  W.  56,  11  L.  E.  A. 
843,  incidentally  in  collection  of  authorities.  See  notes  in  69  Am. 
Dec.  730,  and  79  Am.  Dec.  500. 

Distinguished  in  Merrill  v.  National  Bank,  173  U.  S.  167,  168,  176, 
19  S.  Ct.  374,  378,  dissenting  opinions,  see  opinion  majority,  supra. 

United  States.— Preference  of  United  States,  as  creditor  of  a 
partnership,  applies  to  separate  and  individual  estates  of  bankrupt 
partners,  p.  624. 

Miscellaneous. —  Cited  in  Shain  v.  Goodwin,  46  Fed.  567,  Blount  v, 
Munroe,  60  Ga.  64,  Brady  v.  Brady,  71  Ga.  78,  Lingo  v.  Harris,  73 
Ga.  30,  and  Mayor,  etc.  v.  King,  91  Ga.  524,  17  S.  E.  940,  but  not  in 
point. 
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92  U.  S.  625-631,  23  L.  628,  TOWN  OF  CONCORD  v.  PORTSttOUlB 
SAV.  BANK. 

CoQstitiitionAl  law.—  A  eonstltution  can  no  more  Impair  the  obli- 
gaUon  of  a  contract  than  ordinary  legislation  can.  p.  630. 

Cited,  arguendo,  in  State  v.  Hickman,  9  Mont  379,  23  Pac.  743, 
8  L.  R.  A.  405. 

Municipal  corporations.—  Power  given  by  Illinois  statute  of  1867. 
authorizing  towns  to  appropriate  money  in  aid  of  railroads,  to  be 
paid  when  road  was  constructed  through  town,  was  annulled  by 
Constitution  of  1870,  if  road  was  not  constructed  at  that  date,  p.  631. 
Cited  in  Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  666,  40  L.  845. 
16  S.  Ct.  710,  holding  legislature  may  repeal  laws  authorizing  mu- 
nicipal subscription  to  railways,  though  such  laws  were  in  existence 
at  time  railroad  was  chartered;  Green  v.  Dyersburg,  2  Fllpp.  502,  F. 
C.  5,756,  holding  where  bonds  are  issued  to  railroad  company  on 
condition  that  It  will  construct  its  road  in  certain  manner,  failure  to 
so  construct  renders  bonds  void;  Norton  v.  Brownsville,  129  U.  fik 
490,  32  L.  779,  9  S.  Ct.  326,  Commissioners  v.  Call,  123  N.  O.  320,  322, 
31  S.  E.  485,  486,  44  L.  R.  A.  256,  and  Commissioners  v.  PRyne.  123 
N.  O.  487,  31  S.  E.  711,  where  adoption  of  new  Constitution  was  held 
to  have  annulled  all  special  powers  conferred  by  legislature,  remain- 
ing unexecuted,  and  not  granted  in  conformity  with  its  requirements: 
Falconer  v.  Buffalo,  etc.,  R,  R.,  69  N.  Y.  498,  holding  similarly  under 
similar  New  York  laws.    Cited,  arguendo,  in  Wade  v.  Walnut  10^ 
U.  S.  3,  26  L.  1028,  holding  as  to  date  when  Constitution  of  1870  took 
effect;   Wadsworth   v.    St.    Croix    Co..   4   Fed.   385,   and   Young  v. 
Clarendon,  26  Fed.  809,  without  special  application.    See  note,  98 
Am.  Dec.  688. 

Distinguished  in  Moultrie  v.  Rockingham  Tten-Cent  Sav.  Bank,  92" 
U.  S.  632,  635,  23  L.  632, 633,  where  power  given  to  county  to  subscribe 
for  stock  was  unfettered,  except  as  to  time  of  payment  therefore, and 
had  been  exercised  before  Constitution  of  1890  took  effect;  Enfield  v. 
Jordan,  119  U.  S.  691,  30  L.  528,  7  S.  Ct  364,  Fairfield  v.  Gallatin, 
100  U.  S.  49,  50,  52,  54,  25  L.  545,  646.  and  Louisville  v.  Savings  Bank, 
104  U.  S.  471,  26  L.  775,  all  holdhig  Supreme  Court  of  Illinois  hav- 
ing decided  that  It  was  not  intention  of  framers  of  Constitution  to 
invalidate  donations  authorized,  that  decision  is  binding  on  Supreme 
Court;  Nevada  Bank  v.  Steinmitz,  64  Cal.  316,  30  Pac.  975,  holding 
repeal  of  railroad-aid  act  could  not  affect  contract  partially  per- 
formed; Clay  V.  Society  for  Savings,  104  U.  S.  590,  26  L.  800,  and 
Nelson  v.  Haywood  Co.,  87  Tenn.  789,  790,  801,  805,  11  S.  W.  887, 
890,  891,  4  L.  R.  A.  655,  657,  658,  where  donation  was  legally  author- 
ized before  power  to  do  so  was  taken  away  by  constitutional 
amendment. 

Municipal  corporations.—  Bonds  issued  by  municipality  to  pay  a 
donation  to  railroad  company  which  it  had  no  power  to  make,  are 
void,  p.  631. 
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Cited  and  applied  In  Sykes  ▼.  Mayor,  etc.,  55  Miss.  142,  holding 
legislature  cannot  ratify  and  legalize  illegal  issuance  of  bonds.  See 
note,  98  Am.  Dec.  670. 

Miscellaneous.—  Cited  in  New  Orleans  Water  Works  v.  Southern. 
Brewing  Co.,  36  Fed.  834,  incidentally. 

92  U.  S.  631-637,  23  L.  631,  COUNTY  OP  MOULTRIE  v.  SAVINGS 
BANK. 

Corporatioiifl. — ^A  subscription  to  stock  may  be  consummated  with- 
out actual  manual  subscription  on  books  of  company,  p.  634. 

Cited  in  Cass  v.  Gillett,  100  U.  S.  594,  25  L.  587,  Bates  Co.  v.  Win- 
ters, 112  U.  S.  327,  28  L.  745,  5  S.  Ct.  158,  and  State  v.  Board  of 
Commissioners,  92  Ind.  502,  reaffirming  rule  in  holding  subscription 
made  by  municipality  to  railroad  stock  valid;  Nelson  v.  Haywood, 
87  Tenn.  797,  11  S.  W.  889,  4  L.  R.  A.  656,  holding  resolution  by 
County  Court  to  subscribe,  and  present  acceptance  by  company  of 
such  subscription  is  binding  and  complete.  Cited,  arguendo,  in  Fal- 
coner V.  Buffalo,  etc.,  R.  R.,  69  N.  Y.  500,  without  special  application. 

Distinguished  in  Bates  v.  Winters,  97  U.  S.  89.  24  L.  934,  where 
under  facts  resolution  of  board  of  supervisors  was  held  not  to  con- 
stitute a  subscription. 

Municipal  corporations. —  Illinois  Constitution  of  1870  abrogated' 
authority  of  municipalities  to  make  subscription  to  railroad  stock, 
p.  635. 

Cited  in  Nelson  v.  Haywood,  87  Tenn.  789,  11  S.  W.  887,  4  L.  R.  A. 
655,  to  effect  that  subscriptions  made  after  adoption  of  constitutional 
provision  prohibiting  same,  are  void. 

Constitutional  law. —  Where  municipality  has  made  contract  to 
subscribe  for  stock  of  railroad,  its  bonds  to  be  issued  when  road 
was  completed,  such  contract  cannot  be  affected  by  subsequent  con- 
stitutional provision  prohibiting  municipalities  giving  aid  to  rail- 
roads, p.  635. 

Cited  and  applied  in  Powell  v.  Madison,  107  Ind.  115,  8  N.  E.  35,. 
holding  inhibition  in  Federal  Constitution  against  State  laws  impair- 
ing obligation  of  contracts,  applies  to  constitutional  as  well  as  statu- 
tory laws;  Bound  v.  Wisconsin  C.  R.  R.,  45  Wis.  565,  where  holding 
was  reaffirmed  under  similar  state  of  facts.  Cited  in  Nelson  v.  Hay- 
woo^  87  Tenn.  793,  794.  11  S.  W.  888,  4  L.  R.  A.  656,  incidentally. 
See  note,  98  Am.  Dec.  670,  671. 

Distinguished  in  Railroad  Co.  v.  Falconer,  103  U.  S.  827,  26  L.  473, 
affirming  S.  C,  69  N.  Y.  498,  where  authority  under  statute  to  sub- 
scribe for  stock  did  not  exist  until  after  adoption  of  constitutional 
provision  annulling  statute. 

Mnnicipal  corporations.-—  Bonds  showing  by  recital  that  subscrip- 
tion for  stock  for  which  they  were  issued,  was  made  prior  to  con- 
stitutional provision  prohibiting  it,  estop  municipality  to  deny  that, 
fact,  p.  637. 
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26  L.  530,  Belo  v.  CommiBBioners,  76  N.  G.  494,  and  Coler  ▼.  Board 
of  County  Commissioners,  6  N.  Mex.  122,  130,  135,  136,  27  Pac.  626,. 
629,  630,  reaffirming  the  rale  under  similar  state  of  facts;  Cutler  t. 
Board  of  Supervisors,  56  Miss.  123,  where  decision  of  board  of 
supervisors  as  to  result  of  bond  election  was  held  binding  on  county; 
State  V.  Commissioners,  39  Kan.  659,  7  Am.  St  Rep.  570,  19  Pac. 
926,  holding  payment  of  bonds  could  not  be  avoided  6n  ground  of 
Irregularities  In  election  authorizing  their  issue;  Anderson  v.  Hous- 
ton, etc.,  R.  R.,  52  Tex.  243,  holding,  where  result  of  an  election  is 
by  law  to  be  declared  by  any  tribunal,  action  of  that  tribunal  is 
conclusive,  unless  Impeached  by  direct  proceedings.  Cited,  argu- 
endo, In  Center  Township  v.  Hunt,  16  Kan.  439,  and  Hays  ▼.  Hill 
17  Kan.  362,  without  particular  application.  See  notes,  98  Am. 
Dec.  688,  and  51  Am.  St.  Rop.  836. 

Distinguished  in  Buchanan  v.  Litchfield,  102  IT.  S.  291,  26  L.  140, 
holding  recital  of  Issue  under  authority  of  statute  and  city  ordi- 
nance did  not  necessarily  Imply  compliance  with  constitutional  pro- 
vision limiting  borrowing  power;  Coler  v.  Board  of  County  Commis- 
sioners, 6  N.  Mex.  146,  149,  163,  27  Pac.  634.  635»  639,  dissenting 
opinion,  see  majority  view,  supra;  Williamsport  v.  Commonwealth, 
84  Pa.  St.  498,  24  Am.  Rep.  219,  where  question  was  whether  a  lim- 
itation on  power  to  borrow  money  limited  municipality's  power 
to  perform  necessary  municipal  duties. 

Miscellaneous. —  Cited  In  West  Plains  Twp.  v.  Sage,  69  Fed.  953,. 
32  U.  S.  App.  725,  incidentally. 

92  U.  S.  642-651,  23  L.  752,  HUMBOLDT  TOWNSHIP  ▼.  LONG. 

Bonds  for  a  sum  certain,  certificates  of  Indebtedness  to  a  rail- 
road company  or  bearer,  payable  on  certain  day  at  certain  place, 
on  presentation  and  surrender,  are  negotiable,  and  entitle  holder 
to  equities  of  bona  fide  purchaser  before  maturity,  pp.  643,  644. 

Cited  in  Lane  v.  Embden,  72  Me.  364,  holding  the  word  "  bond  *'' 
may  Include  Instruments  not  under  seal,  whereby  maker  obligates 
himself  to  do  some  act;  Williamsport  v.  Commonwealth,  84  Pa. 
St  498,  24  Am.  Rep.  219,  incldentaUy. 

Municipal  corporations. —  All  prerequisite  facts  to  Issue  of  bondr 
being  referred  by  statute  to  commissioners,  who  Issue  same,  re- 
citing compliance  with  statute,  purchasers  are  not  bound  to  look 
beyond  statute  and  recitals;  and  town  will  not  be  permitted  to  show 
that  In  issuing  bonds  it  had  exceeded  limit  of  Indebtedness  estab- 
lished by  Constitution,  p.  645. 

Cited  and  applied  In  Darlington  v.  La  Clede,  4  Dill.  206,  F.  C. 
8,577,  where  purchaser  of  bonds  was  held  entitled  to  presume  that 
they  had  been  authorized  by  proper  election;  Moultrie  Co.  v,  Fair- 
field, 105  U.  S.  374,  26  L.  947.  Sherman  v.  Simons,  109  U.  S.  737,  2T 
L.  1094,  3  S.  Ct  504,  Gunnison  County  Commissioners  v.  Rollins^ 
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173  V.  S.  272,  19  S.  Ct  396,  Dudley  v.  Board  of  Commissioners,  80 
Fed.  677,  49  U.  S.  App.  346,  and  Coler  v.  Board  of  CJonnty  Com- 
missioners, 6  N.  Mex.  130,  136,  27  Pac.  629,  630,  all  reaffirm  holding 
under  similar  state  of  facts;  Dallas  v.  McEenzie,  110  U.  S.  687,  28 
L.  286,  4  S.  Ct  184,  Carrier  v.  Shawangunk,  20  Blatchf.  310,  10 
Fed.  223,  Fulton  v.  Riverton,  42  Minn.  397,  44  N.  W.  258,  and  Belo 
T.  Commissioners,  76  N.  C.  496,  all  reaffirming  and  applying  the 
general  rule;  Coler  v.  Dwight  School  Twp.,  3  N.  Dak.  259,  55  N. 
W.  591,  28  L.  R.  A.  653,  holding  school  district  estopped  from  show- 
ing all  preliminary  steps  were  not  performed;  Flagg  v.  School  Dis- 
trict, 4  N.  Dak.  51,  58  N.  W.  606,  26  L.  R.  A.  372,  holding  rule  ap- 
plicable to  non-negotiable  instruments  as  well  as  negotiable;  Bond 
Debt  Cases,  12  S.  C.  275,  holding  rule  applies,  although  officers  were 
guilty  of  gross  fraud;  Nolan  Co.  v.  State,  83  Tex.  195,  17  S.  W.  827, 
holding  county  estopped  from  showing  bonds  were  not  issued  for 
purpose  for  which  purported.  Cited,  arguendo,  in  Watson  v.  Sutro. 
86  CaL  624,  24  Pac.  179,  dissenting  opinion;  Harrington  v.  Plain- 
view,  27  Minn,  226.  6  N.  W.  777,  Louisville,  etc..  By.  v.  Louisville 
Trust  Co.,  174  U.  S.  574,  19  S.  Ct.  825,  and  Hays  v.  Hill.  17  Kan. 
^62,  incidentally.  See  notes,  98  Am.  Dec.  683,  and  51  Am.  St.  Rep. 
«36. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp.  501,  F.  C.  5,750. 
holding  town  not  estopped  from  showing  non-performance  of  prece- 
dent condition  stated  in  bond;  Sutliff  v.  Lake  County  Commission- 
ers, 147  U.  S.  235,  37  L.  149.  13  S.  Ct  320.  Francis  v.  Howard.  50 
Fed.  57,  60.  where  county  was  held  not  estopped  from  showing 
bonds  were  issued  in  excess  of  debt  permitted  by  Constitution; 
Kaulkenstein  v.  Fitch,  2  Kan.  App.  209,  43  Pac.  281.  where  town- 
ship officers  were  not  authorized  to  pass  on  preliminary  facts;  Coler 
T.  Board  of  County  Commissioners,  6  N.  Mex.  142,  146,  157,  27 
Pac.  633,  634,  637.  dissenting  opinion,  see  majority  holding,  supra; 
Johnson  v.  Railroad.  100  Tenn.  147,  44  S.  W.  672,  holding  city  not 
estopped  from  denying  any  fact  which  board  was  not  required  to 
decide. 

Municipal  corporations. —  Although  election  authorizing  issue  of 
l)onds  was  not  held  in  strict  conformity  with  statute  providing  for 
«ame,  bonds  will  be  held  valid  in  hands  of  bona  fide  holder  who 
has  relied  on  recitals  therein  to  effect  that  all  prerequisites  to  is- 
-suance  of  same  have  been  compiled  with.  p.  645. 

Cited  in  Nelson  v.  Haywood,  87  Tenn.  807,  11  S.  W.  891,  4  L. 
R.  A.  659,  where  county  was  estopped  from  setting  up  irregularity 
in  election.     See  note,  51  Am.  St.  Rep.  835. 

1)2  U.  S.  651-654,  23  L.  756,  INTERMINGLED  COTTON  CASES. 

Confusion  of  goods. —  Cotton,  being  intermingled  after  cap- 
ture, and  sold  in  that  condition,  the  proceeds  may  be  divided  among 
<;laimant8  in  proportion  of  their  bales  to  whole  number,  p.  653. 
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Cited,  arguendo,  In  United  States  v.  Pugh,  09  U.  S.  270,  271,  25 
L.  323,  324. 

Court  of  Claims  cannot  delegate  Its  powers,  but  may  refer  com- 
plicated accounts  and  facts  to  commissioners,  consider  the  report, 
and  decide  in  accordance  therewith,  p.  (554. 

92  U.  S.  G54,  23  L.  757.  UNITED  STATES  v.  SMITH. 
Adjudged  in  conformity  with  Intermingled  Cotton  Cases,  supra. 
Not  cited. 

92  U.  S.  654-6G4.  23  L.  517,  MORRISON  y.  JACKSON. 

ABsignment  by  party,  of  all  land  to  which  he  was  entitled  by 
virtue  of  Spanish  concessions,  ratified  by  Congress,  held  to  in- 
clude lands  then  ratified,  but  patent  to  which  did  not  issue  until 
after  his  death,  p.  661. 

Public  lands. —  Confirmation  of  claims  made  by  recorder  of  land 
titles,  under  act  of  June  13,  1812,  in  excess  of  his  Jurisdiction,  Is 
not  binding  on  Congress,  but  Congress  may  adopt  and  ratify  same, 
p.  663. 

Not  cited. 

92  U.  S.  664-665.  23  L.  520,  MORRISON  v.  BENTON 
Adjudged  in  conformity  with  Morrison  y.  Jaclcson,  supra. 
Not  cited. 

92    U.    S.    665-676,    23   L.    757.    CENTRAL   R.    R..    ETC.,    CO.  v- 
GEORGIA. 

Corporations. —  Whether  consolidation  of  two  corporations  works 
a  dissolution  of  both,  depends  on  legislative  intent,  manifested  in 
statute  under  which  consolidation  takes  place,  p.  670. 

Cited  and  applied  in  Pullman  Car  Co.  v.  Missouri  Pacific  Ry.» 
115  U.  S.  594,  29  L.  501,  6  S.  Ct.  197,  reaffirms  rule,  and  holds  con- 
solidation under  laws  of  Missouri  works  dissolution  of  old  corpora- 
tion and  creation  of  new;  Edison  Electric-Light  Co.  v.  Westinp- 
house,  34  Fed.  233,  where  consolidation  was  held  not  to  abate  suit 
against  old  company;  Citizens*  St.  R.  Co.  v.  Memphis.  53  Fed.  731, 
and  Africa  v.  Board  of  Mayor,  etc.,  70  Fed.  739,  reaffirms  rule,  and 
holds  in  particular  case  consolidated  company  should  have  all  rights, 
and  be  subject  to  all  duties  of  constituent  companies;  Henderson 
y.  Central  Passenger  Ry.,  21  Fed.  364,  Meyer  v.  Johnston,  64  Ala. 
654.  and  Chicago,  etc.,  Ry.  v.  Ashling,  160  111.  382,  43  N.  B.  375, 
reaffirming  rule;  Ohio,  etc..  Ry.  v.  People,  123  111.  474,  483.  14  N. 
E.  876,  880.  holding,  upon  creation  of  consolidated  corporation,  the 
constituent  corporations  do  not    necessarily  cease  to  exist;    Pin- 
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gree  v.  Michigan  Cent  R.  Co.,  118  Mich.  338,  76  N.  W.  643,  holding 
where  there  is  no  Intent  to  effect  a  statutory  consolidation,  a  new 
corporation  is  not  formed;  State  v.  Keokuk,  etc.,  Ry.,  99  Mo.  38, 
40,  12  S.  W.  291,  292,  6  L,  R.  A.  224,  225,  reaffirmed  where  it  ap- 
peared intention  of  legislature  was  to  form  a  new  corporation; 
I.  &  G.  N.  Ry.  V.  Anderson,  59  Tex.  667,  holding  act  consolidating 
two  companies  did  not  remove  right  to  exemption  from  taxation 
enjoyed  by  one.  Cited,  arguendo.  In  Edison  Electric-Light  Co.  v. 
New  Haven  Electric  Co.,  35  Fed.  236,  holding,  by  consolidation  of 
two  companies,  old  companies  do  not  become  extinct  so  as  not 
to  be  able  to  whid  up  their  business;  Adams  v.  Yazoo,  etc.,  R.  Co., 
—  Miss.  — ,  24  So.  205,  In  discussion  as  to  difference  in  effect  be- 
tween consolidation  and  merger;  Day  v.  Worcester,  etc.,  R.  R.,  151  . 
Mass.  307,  309,  23  N.  E.  825,  and  Boston,  etc.,  R.  R.  v.  New  York, 
etc.,  R.  R.,  13  R.  I.  274.  dissenting  opinion,  without  special  applica- 
tion.   See  note,  79  Am.  Dec.  425. 

Distinguished  in  Railroad  Co.  v.  Georgia.  98  U.  S.  362,  25  L.  186, 
Keokuk,  etc.,  R.  R.  v.  Missouri,  152  U.  S.  306,  308,  38  L.  453,  454, 
14  S.  Ct.  594,  St.  Louis,  etc.,  Ry.  v.  Berry,  41  Ark.  518,  People  v. 
New  York,  etc.,  Ry.,  129  N.  Y.  482,  29  N.  B.  961,  15  L.  R.  A.  88, 
and  n..  Smith  v.  Lake  Shore,  etc.,  Ry.,  114  Mich.  467,  468,  72  N.  W. 
330,  and  Adams  v.  Yazoo,  etc.,  R,  Co.,  —  Miss.  — ,  24  So.  203,  204, 
212,  where  court  points  out  difference  in  effect  between  merger  and 
consolidation,  and  holds  effect  of  latter  is  to  form  entirely  new 
corporation. 

Ctorporations. —  A  grant  of  corporate  existence  Is  never  Implied, 
p.  670. 

Cited  In  Memphis  R.  R.  v.  Commissioners,  112  U.  S.  618,  28  L. 
840,  5  S.  Ct.  303,  Meyer  v.  Johnston,  64  Ala.  666,  and  St.  Louis, 
etc.,  Ry.  ▼.  Berry,  41  Ark.  520,  all  reaffirming  principle.  See  note, 
85  Am.  St  Rep.  400. 

Ooxporations. —  Gift  of  new  powers  to  corporation  does  not  de- 
stroy its  Identity  nor  change  it  into  new  being,  p.  673. 

Cited  In  Meyer  v.  Johnston,  64  Ala.  667,  and  State  v.  Butler,  13 
Lea,  405,  holding  granting  of  new  powers  does  not  change  existing 
ones. 

Taxation. —  Claim  for  exemption  from  taxation  cannot  be  sup- 
ported, unless  statute  alleged  to  confer  it  is  so  plain  as  to  leave  no 
room  for  controversy,  p.  674. 

Cited  and  applied  In  Wilmington,  etc.,  R.  R.  v.  Alsbrook,  146  U.  S. 
800,  36  L.  980,  13  S.  Ct.  78,  holding  grant  of  exemption  froriS  taxa- 
tion conferred  on  particular  railroad  company  by  act  of  incorpora- 
tion does  not  apply  to  branches  w^hich  company  was  authorized  to 
construct;  Central  R.  R.,  etc.,  Co.  v.  Wright,  164  U.  S.  331,  41  L.  456, 
17  S.  Ct  81,  holding  where  there  is  doubt  as  to  intention  to  exempt 


02  U.  S.  676-e77  Notes  on  XJ.  S.  Reports.  864 

property  from  taxation,  exemption  will  be  denied;  Tennessee  ▼• 
Whitworth,  117  U.  S.  146,  29  L.  835,  6  S.  Ct.  651,  affirming  S.  O, 
22  Fed.  83,  holding  where  all  privileges  of  one  company  were 
conferred  on  another,  if  former  is  exempt  from  taxation  latter  ifl 
also;  Wells  v.  Mayor,  etc.,  107  Ga.  3,  32  S.  E.  669,  where  claim  thai 
certain  property  was  exempt  from  municipal  taxes  was  denied. 

Corporations.— Under  statute  of  1872,  consolidating  certain 
Oeorgia  railroad  companies,  it  was  held  property  of  each  company 
was  entitled  to  same  exemption  from  taxation  and  liable  to  same 
taxation  as  before  consolidation,  pp.  674,  676. 

Cited  and  applied  in  Bloxham  v.  Florida,  etc.,  R.  R.,  35  FUl 
728,  17  So.  923,  where  debts  and  liabilities  of  old  companies  were 
held  to  pass  to  new  company  as  an  incident  of  consolidation;  Ham- 
lin V.  Jerrard,  72  Me.  81,  holding  there  can  be  no  loss  of  identity 
of  original  companies  in  consolidation  to  prejudice  of  rights  of  prior 
creditors;  Chesapealce,  etc.,  R,  R.  v.  Virginia,  94  U.  S.  726,  24  L.  312, 
and  State  v.  Keokuk,  etc.,  Ry.,  99  Mo.  36,  12  S.  W.  291,  6  L.  R.  ▲. 
224,  holding  on  consolidation  of  two  or  more  roads,  in  absence  of 
law  to  contrary,  different  portions  of  road  are  left  subject  to  same 
rules  of  taxation  as  existed  before  consolidation;  Wilmington,  etc 
R.  R.  V.  Alsbrook,  110  N.  O.  163,  165,  14  S.  E.  659,  holding  consoU- 
dation  of  railroad  exempt  from  taxation  with  another  whose  prop- 
erty is  not  exempt,  does  not  extend  exemption  to  entire  consolidated 
property.  Cited,  arguendo,  in  Columbus  Southern  Ry.  v.  Wright, 
89  Ga.  591,  15  S.  B.  299,  in  sustaining  validity  of  law  providing 
mode  for  assessing  railroads;  State  v.  Atlantic,  etc.,  R.  R.,  60  iH. 
273,  274,  Wright  v.  Southwestern  R.  R,  64  Ga.  796.  State  v.  West- 
em,  etc.,  R.  R.,  66  Ga.  566,  Southwestern  R.  U.  Co.  v.  Wright,  116 
U.  S.  235,  29  L.  628,  6  S.  Ct.  378,  affirming  S.  C,  68  Ga.  321,  and 
State  V.  Southwestern  R.  R.,  70  Ga.  15,  16,  all  cases  growing  out  of 
assessment  of  same  railroads  as  were  subject  of  litigation  in  prin- 
cipal case. 

Distinguished  In  Railroad  Co.  v.  Maine,  96  U.  S.  511,  24  li.  841, 
where  under  peculiar  facts  new  corporation  was  held  not  entitled  to 
exemptions  enjoyed  by  companies  from  which  formed. 

Miscellaneous. —  Cited  in  South  Carolina  v.  Port  Royal,  etc,  Ry, 
56  Fed.  338,  in  discussion  as  to  where  construction  placed  on  char- 
ter of  corporation  by  highest  court  of  State  where  same  was  cre- 
ated, does  not  preclude  Federal  court  from  construing  same;  Sprigg 
V.  Western  Telegraph  Co.,  46  Md.  78,  not  in  point. 

92  U.  S.  676-677,  23  L.  762,  SOUTHWESTERN  R.  R.  v.  GEORGIA. 
Adjudged  in  conformity  with  Central  R,  R.  v.  Georgia,  supra. 
Not  cited. 
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n  U.  S.  677-683,  23  L.  750,  BRANCH  v.  CITY  OP  CHARLESTON. 

BailroadB.—  Roads  and  property  of  the  two  companies  which 
became  consolidated  in  hands  of  South  Carolina  R.  R.  Co.,  re- 
spectively retained  their  original  status  towards  the  public  and  State, 
the  same  as  if  they  had  not  been  consolidated  under  a  single  pro- 
prietorship, p.  682. 

Cited  and  applied  m  Scotland  Co.  v.  Thomas,  94  U.  S.  693,  24 
L.  221,  where  right  of  company  to  receive  subscriptions  to  its  stoclc 
from  counties  was  held  to  pass  to  new  company  with  which  old 
was  consolidated;  Green  v.  Conness,  109  U.  S.  106,  27  L.  872,  3  S. 
Ct.  70,  reaffirms  holding  as  general  proposition;  Tennessee  v.  Whit- 
worth,  117  U.  S.  147,  29  Ia  836,  6  S.  Ct  652,  where  consolidation 
was  held  not  to  work  a  forfeiture  of  an  exemption  from  taxation; 
Africa  v.  Board  of  Mayor,  etc.,  70  Fed.  739,  where  consolidation 
was  held  not  to  terminate  franchises  granted  to  old  companies; 
Morrill  v.  Smith  Co.,  89  Tex.  550,  36  S.  W.  60,  where  consolidation 
of  railroad  companies  was  held  not  to  relieve  a  county  from  lia- 
bility on  bonds  voted  to  one  of  companies.  Cited,  arguendo,  in 
United  States  v.  Stanford,  70  Fed.  363,  44  U.  S.  App.  68,  in  discus 
flion  as  to  effect  of  consolidation  on  stock  and  stockholders;  State 
V.  Southwestern  R.  R.,  70  Ga.  26,  incidentally. 

Taxation. —  Improvements  on  property  liable  to  or  exempt  from 
taxation  are  subject  to  same  rule  of  taxation  as  original  property, 
p.  682. 

92  U.  S.  684-695,  23  L.  686,  OARSBD  v.  BBALL. 

Equity  courts  may  decide  both  law  and  fact,  but  they  may.  If 
they  see  fit,  refer  doubtful  questions  of  fact  to  a  Jury,  p.  696. 

Cited  and  applied  hi  Fitton  v.  Phoenix  Assur.  Co.,  23  Blatchf.  Ill, 
23  Fed.  4,  holding  United  States  Circuit  Court  may  refer  issues  of 
fact  in  equity  cases  to  Jury;  State  v.  Lichtenberg,  4  Wash.  555,  30 
Pac.  659,  holding  right  of  court  of  equity  to  refer  questions  of  fact 
to  Jury  exists  in  State  of  Washington. 

Equity  courts  are  not  bound  by  findings  of  Jury,  p.  695. 

Cited  in  Idaho,  etc.,  Land  Co.  v.  Bradbury,  132  U.  S.  516,  33  L.  437, 
10  S.  Ct  179,  holding  court  of  equity  is  not  required  to  formally 
set  aside  verdict  of  Jury  before  entering  a  decree  which  does  not 
conform  to  it;  Evans  v.  Nealls,  87  Ind.  268,  reaffirming  rule;  Larra- 
bee  V.  Grant,  70  Me.  84,  but  court  should  not  set  aside  findings  of 
Jury  without  some  good  reason;  Smith  v.  Richardson,  2  Utah,  426, 
holding  court  may  modify  findings  of  Jury. 

Equity.— Where  findings  of  Jury  in  equity  are  satisfactory  to 
chancellor,  a  decree  may  be  founded  thereon*  p.  695. 
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Appeal  and  error. —  Findings  of  Jury  In  equity  are  regarded  w 
influential  in  appellate  court,  but  they  are  not  conclnsive,  p.  695. 

Reaffirmed  in  Waterloo  Mining  Co.  v.  Doe,  82  Fed.  61,  48  U.  S. 
App.  422,  and  Nessley  v.  Ladd,  29  Or.  366,  46  Pae.  906. 

92    U.    S.    695-608,    23    L.    763,    THE    "ALABAMA"    AND  THB 
"  GAMEM30CK." 

Collision.—  Where  both  vessels  are  at  fault  and  damage  is  donp 
to  an  innocent  party,  decree  should  be  against  each  vessel  for  a 
moiety  of  entire  damage,  interest  and  costs,  so  far  as  stipulated 
value  of  vessels  extends;  any  balance  al>ove  such  stipulated  value 
due  from  one  vessel  to  be  paid  by  other,  p.  697. 

Cited  and  reaffirmed  in  following  cases,  presenting  same  question: 
The  Virginia  Ehrman,  97  U.  S.  317,  24  L.  803,  The  City  of 
Hartford,  97  U.  S.  329,  24  L.  932.  The  Olvilta,  103  U.  S.  703,  26  L 
601,  The  Sterling,  106  U.  S.  647.  27  L.  98,  1  S.  Ct  90,  The  John  G. 
Stevens,  170  U.  S.  126,  42  L.  974,  18  S.  Ot  549,  The  Galileo  and  ne 
Edgar  Baxter,  24  Blatchf.  152,  154,  29  Fed.  539,  540,  The  Hudson, 
15  Fed.  164,  166,  The  City  of  Lincoln,  25  Fed.  844,  The  Nicholson,  28 
Fed.  895,  The  Queen,  40  Fed.  695,  The  Schubert  v.  The  SSnar,  45 
Fed.  500,  The  Gulf  Stream,  58  Fed.  606,  The  Umbria,  59  Fed.  490, 
11  U.  S.  App.  612,  The  Viola,  60  Fed,  297,  Vessel  Owners'  Tbwlng 
Co.  V.  Wilson,  63  Fed.  630,  24  U.  S.  App.  49,  The  Gulf  Stream,  64 
Fed.  811,  26  U.  S.  App.  409,  The  John  Craig,  66  Fed.  601,  and  The 
Job  T.  Wilson,  84  Fed.  206.  Cited,  arguendo,  in  The  North  Star, 
106  IT.  S.  22,  27  L.  93,  1  S.  Ct  46,  in  discussion  as  to  rule  of  dam- 
ages as  between  colliding  vessels  where  both  were  at  fault;  The 
Max  Morris,  137  U.  S.  9,  10,  34  I>.  587,  11  S.  Ct  31,  affirming  S.  C, 
24  Fed.  864,  in  discussing  form  of  decree  where  party  has  sustained 
loss  partly  through  his  own  fault,  and  partly  through  fault  of 
vessel;  Ladd  v.  Forster,  12  Sawy.  559,  31  Fed.  835,  holdhig  party 
Injured  by  concurring  negligent  acts  of  two  or  more  wpoogdoera 
may  have  redress  against  all  jointly;  The  Franconia,  16  Fed.  152. 
21  Blatchf.  265,  holding  where  tow  sustains  loss  through  joint  fault 
of  two  vessels,  owner  of  same  may  proceed  against  either,  or  both, 
to  recover  damages;  The  Bristol,  29  Fed.  871,  The  Umbria,  59  Fed. 
475,  11  U.  S.  App.  691,  The  Livingstone,  87  Fed.  780,  and  N.  Y.,  etc., 
R.  R.  V.  Cooper,  85  Va.  945,  9  S.  B.  323,  without  special  application. 

Modified  in  The  Victory,  68  Fed.  399,  400,  25  U.  S.  App.  271,  hold- 
ing, where  fault  of  one  vessel  is  much  graver  than  that  of  other, 
liability  of  each  may  be  measured  by  degree  of  fault  Distinguished 
in  The  Atlas,  98  U.  S.  317,  23  L.  867,  holding,  when  Injured  party 
proceeds  against  one  of  offending  vessels  only,  he  is  entitled  to  de- 
cree for  entire  damages. 

92  U.  S.  698-716,  23  L.  690,  HOT  SPRINGS  CASE. 

Public  lands.—  Indian  title  to  Hot  Springs  lands  in  Arkansas,  waa 
not  extinguished  until  August  24,  1818,  p.  703. 
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Public  lands. —  Public  surveys  were  not  extended  over  Hot 
Springs  lands  in  Arkansas  until  1838,  p.  706. 

Public  lands. —  Act  of  Congress,  1832,  enacting  that  four  sec- 
tions of  land  in  Arkansas,  Including  Hot  Springs,  shall  be  reserved 
to  United  States,  withdrew  such  lands  from  pre-emption  or  loca- 
tion, p.  707. 

Cited  in  Gaines  v.  Hale,  93  tJ.  S.  4,  23  L.  782.  Rector  v.  Gibbon, 
111  U.  S.  279,  28  L.  428,  4  S.  Ct  605.  Goode  v.  Gaines,  145  U.  S. 
152,  153,  36  L.  656.  657,  12  S.  Ct  841,  Gaines  v.  Rugg,  148  U.  S. 
229,  37  L.  432.  13  S.  Ct.  611,  Latta  v.  Granger,  167  U.  S.  82,  42  L. 
85,  17  S.  Ct.  746,  and  Rector  v.  Gibbon,  2  McCrary,  283,  all  sultff 
growing  out  of  same  subject,  as  giving  history  of  litigation;  Catholic 
Bishop  V.  Gibbon,  158  U.  S.  170,  39  L.  937,  15  S.  Ct  785,  without 
special  application. 

Public  lands. —  Discussion  of  steps  requisite  to  give  perfect  title 
to  lands  claimed,  under  act  of  Congress  for  relief  of  Inhabitants  of 
county  of  New  Madrid,  Missouri,  p.  708. 

Cited  in  Kingman  v.  Holthaus,  59  Fed.  312,  313^  and  Block  ▼• 
Morrison,  112  Mo.  355,  20  S.  W.  343,  In  discussion  as  to  title  ac- 
quired by  one  who  had  made  location  under  New  Madrid  certificate. 

Public  lands. —  New  Madrid  certificates,  surveyed  on  lands  sur- 
rounding Hot  Springs,  in  1820.  If  never  returned  to  recorder's  office, 
did  not  give  claimant  vested  right  so  as  to  prevent  operation  of 
act  of  1832.  withdrawing  such  lands  from  pre-emption,  pp.  711.  713. 

Cited  and  applied  in  Hammond  v.  Johnston,  93  Mo.  211,  6  S.  W. 
87.  holding  date  of  return  of  survey  to  recorder's  office  fixes  rights 
of  claimant  under  New  Madrid  certificate;  Block  v.  Morrison.  112 
Mo.  353.  20  S.  W.  342.  holding,  until  survey  was  returned  to  re- 
corder's office,  land  could  be  withdrawn  from  sale;  Muse  v.  Ar- 
lington Hotel  Co.,  68  Fed.  643,  647,  in  discussion,  as  to  title  claimed 
under  French  or  Spanish  grant,  when  same  was  not  perfected  at 
time  such  territory  was  ceded  to  the  United  States. 

Miscellaneous. —  Cited  In  Hall  &  Paulson  Furniture  Co.  v.  Wil- 
bur. 4  Wash.  648.  30  Pac.  667.  in  discussion  as  to  when  lessee  may 
deny  lessor's  title. 

92  U.  8.  716-723.  23  L.  764.  BURDBLL  v.  DBNIG. 

Patents. —  Where  profits  are  proper  measure  of  damages  for  in- 
fHngement,  such  profits  as  infringer  makes,  or  ought  to  make,  gov- 
ern, and  not  profits  he  might  have  made,  p.  719. 

Reafiirmed  in  Tllghman  v.  Proctor.  125  U.  S.  144,  81  L.  666,  S 
8.  Ct  898,  and  Everest  v.  Buffalo  Lubricating  Oil  Co..  31  Fed.  744, 
on  showing  that  no  profits  have  been  made  from  infringement  nom- 
inal damages  only  can  be  awarded;  Loos  v.  Wilkinson,  113  N.  Y. 
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498,  10  Am.  St.  Rep.  502,  21  N.  E.  395,  4  L.  R.  A.  358.  and  n..  hold- 
ing wrongful  infringer  Is  required  to  pay  as  damages  only  net 
profits. 

Patents. —  In  actions  at  law,  rate  at  which  sales  of  licenses  of 
machines  were  made,  or  the  established  royalty,  constitutes  the 
primary  and  true  criterion  of  damages  for  Infringement,  p.  720. 

Cited  and  appUed  in  Birdsall  y.  CooUdge,  93  U.  S.  70,  23  L.  805. 
holding,  in  actions  at  law,  verdict  of  Jury  must  be  for  actual  dam- 
ages sustained  by  plaintiff;  Greenleaf  v.  Tale  Loclc  Mfg.  Go.,  17 
Blatchf.  254,  F.  C.  5,783,  and  KeUer  v.  Stolzenbach,  28  Fed.  83, 
reafllrming  the  rule;  Emigh  v.  B.  &  O.  R.  Ck>.,  4  Hughes,  277,  6 
Fed.  289,  where,  In  equity  case,  court  adopted  license  fee  as  cri- 
terion for  determining  damages. 

Patents. —  Rule  that  profits  are  true  criterion  of  damages  for  in- 
fringement of  patent,  applies  mainly  to  cases  in  equity,  p.  720. 

Cited  and  applied  in  Knox  v.  Great  Western,  etc..  Mining  Oo^ 
6  Sawy.  432,  F.  C.  7,907,  holding,  in  equity,  patentee  is  not  limited 
to  amount  of  royalty  established  for  use  of  his  invention;  Root  t. 
Railway  Co.,  106  IT.  S.  199,  214,  26  L.  979,  984,  and  Black  y.  Man- 
son,  14  Blatchf.  208,  F.  C.  1,463,  reaffirming  rule;  In  re  Boston, 
etc..  Iron  Works,  29  Fed.  785,  holding  claim  for  account  of  profits 
against  infringer  of  patent,  is  provable  against  his  estate  in  bank- 
ruptcy; Covert  V.  Sargent,  42  Fed.  298,  holding  courts  of  law  can 
award  damages,  but  not  profits;  Cassidy  v.  Hunt,  75  Fed.  1014. 
holding,  in  actions  at  law,  plaintiff's  damages,  and  not  defendant's 
profits,  are  measure  of  recovery.  Cited,  arguendo,  in  Vanghan  t. 
Central  Pac.  R.  R.,  4  Sawy.  282,  F.  C.  16,897,  holding  patentee  baa 
an  election  of  remedies  for  an  infringement  of  his  patent;  Sayles 
V.  Richmond,  etc.,  R.  Co.,  3  Hughes,  178,  F.  C.  12,424,  and  Head 
▼.  Porter,  70  Fed.  600,  without  special  application. 

Contracts. —  An  Instrument,  granting  exclusive  right  to  uae  and 
sell  Singer  sewing  machines  in  certain  district,  held  a  contract,  and 
not  a  mere  power  of  attorney,  p.  721. 

Cited  in  Goddard  v.  Wilde,  17  Fed.  846,  where  authority  to  aell 
a  particular  patented  article  was  held  contract,  and  not  power  of 
attorney. 

Patents. —  A  receipt  for  use  of  certain  machines,  executed  after 
institution  of  suit  for  infringement  of  patent,  may  properly  be  ad- 
mitted in  evidence,  under  general  issue,  to  reduce  amount  of  dam- 
ages, p.  721. 

Cited  In  Indiana,  etc.,  Ry.  v.  Adams,  112  Ind.  806,  14  N.  B.  82, 
holding,  under  general  issue,  defendant  may  prove  satisfaction  since 
commencement  of  suit. 

TriaL—  Court  cannot,  by  its  instructions,  take  away  from  Jury 
right  to  weigh  testimony,  p.  723. 
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Cited  In  Behr  v.  Connecticut  Mut.  Fire  Ins.  Co.,  2  Fllpp.  698. 
4  Fed.  3^,  holding  court  may  comment  on  facts  for  purpose  of 
aiding  Jury. 

92  U.  S.  723-724,  23  L.  707,  McSTAY  ▼.  FRIEDMAN. 

Courts. —  Supreme  Court  has  no  Jurisdiction  over  an  appeal  from 
State  court,  of  case  in  which  only  defense  set  up  was  statute  of 
limitations,  p.  724. 

Approved  in  Hastings  v.  Jackson,  112  U.  S.  237,  28  L.  714,  5  S. 
Ct  116,  and  Mace  v.  Merrill,  119  U.  S.  584,  30  L.  504.  7  S.  Ct  332, 
both  holding  Supreme  Court  has  no  Jurisdiction  over  decision  of 
State  court  upon  adverse  claims  to  real  estate,  made  under  a  com- 
mon grantor,  whose  title  was  derived  from  the  United  States  and 
Is  not  in  dispute;  Blackburn  v.  Portland  Gold  Mln.  Co.,  175  U.  S. 
580,  State  Judgment  on  adverse  possession  of  mining  claim,  not 
reviewable  In  Supreme  Court;  Gay  v.  Lyons,  3  Woods,  61,  F.  0. 
5,281,  holding  suit,  regarding  title  to  land,  between  citizens  of  same 
State,  cannot  be  removed  to  Federal  court  merely  on  ground  plain- 
tiff claims  title  through  sale  made  by  United  States  marshal; 
Trafton  v.  Nougues,  4  Sawy.  180,  F.  C.  14,184,  and  McFadden  y. 
Robinson,  10  Sawy.  400,  22  Fed.  12,  both  holding  petition  for  trans- 
fer of  case  from  State  to  Federal  court,  on  ground  that  it  arises 
under  Federal  law,  must  state  facts  and  indicate  questions  arising 
which  are  claimed  to  give  Federal  court  Jurisdiction;  Kenyon  v. 
Knipe,  46  Fed.  811,  holding  grant  of  land  by  United  States,  is  not 
such  a  grant  of  riparian  rights  as  will  give  Jurisdiction  to  Federal 
court  in  contest  over  such  rights;  Blue  Bird  Min.  Co.  ▼.  Largey,  49 
Fed.  292,  holding  mere  question  as  to  what  is  apex  of  a  vein,  does 
not  present  Federal  question. 

Miscellaneous. —  Cited  in  Hunt  ▼.  Friedman,  68  CaL  611,  inci- 
dentally. 

92  U.  S.  724r-728,  23  L.  767,  HAMMOND  ▼.  MASON  &  HAMLIN 
ORGAN  CO. 

Patents. —  Assignees  held  to  come  within  meaning  of  term  **  legal 
representatives."  as  used  in  contract  concerning  use  of  patented 
invention,  p.  726. 

Cited  in  Ewing  v.  Jones,  130  Ind.  251,  29  N.  B.  1068,  16  L.  R.  A. 
79,  and  n.,  arguendo,  in  construing  meaning  of  term  "legal  rep- 
resentative." 

Patents. —  A  licensor  waives  non-assignability  of  license  by  treat- 
ing assignee  as  licensee  was  entitled  to  be  treated,  p.  727. 

Cited  in  Durham  v.  Seymour,  161  U.  S.  238,  40  L.  683,  16  S.  Ct 
454,  arguendo;  Hammond  v.  Hunt,  11  Fed.  Cas.  392,  incidentally,  in 
suit  growing  out  of  same  cause  of  action;  Lane  v.  Locke,  160  U. 
S.  196,  37  L.  1050,  14  S.  Ct.  79,  where,  under  facts,  assignee  of  li- 
cense was  held  to  stand  in  place  of  licensee. 
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Contracts. —  Refusal  to  furnish  articles  contracted  to  be  deliv- 
ered, does  away  with  necessity  of  demanding  them,  p.  727. 

Cited  In  Divan  v.  Loomis,  68  Wis.  152,  31  N.  W.  761,  holding  al- 
legation of  refusal,  implies  a  previous  demand. 

Patents. —  Rights  growing  out  of  Invention  may  he  sold,  and 
sale,  with  right  to  use  it  in  connection  with  an  existing  patent  and 
its  reissues,  protects  defendant  from  liability  as  infringer,  p.  728b 

Cited  in  Fuller  &  Johnson  Mfg.  Co.  v.  Bartlett,  68  Wis.  80,  00 
Am.  Rep.  840,  31  N.  W.  750,  holding  inventor  may  sell  and  assign 
his  invention  before  receiving  patent  for  same. 

02  U.  S.  728-733,  23  L.  500,  HALL  v.  WBARB. 

Trial. —  Instructions,  which  tend  to  withdraw  from  Jury  con- 
sideration of  material  evidence,  is  erroneous,  p.  732. 

Reaffirmed  in  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  30,  59  V.  S. 
App.  641. 

Appeal  and  error. —  Decision  of  court  below,  as  to  which  party 
may  make  closing  argument  to  Jury,  Is  not  subject  to  review  In 
Supreme  Court,  p.  732. 

Reaffirmed  in  May  v.  International  Loan,  etc.,  Co.,  92  Fed.  447» 
63  U.  S.  App.  776,  applying  rule,  in  Circuit  Court  of  Appeals. 

Appeal  and  error. —  Refusal  to  grant  a  new  trial  is  not  assignable 
in  error,  p.  733. 

92  U.  S.  733-760,  23  L.  634,  LEAVENWORTH,  ETC.,  R.  CO.  V. 
UNITED  STATES. 

Public  lands. —  Rules  which  govern  in  interpretation  of  legis- 
lative grants,  apply  to  grants  of  lands  to  States  to  aid  in  building 
railroads,  p.  740. 

Reaffirmed,  arguendo,  in  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed. 
247,  Northern  Pac.  R.  R.  v.  Majors,  5  Mont.  124,  2  Pac.  324,  and 
Northern  Pac.  R.  Co.  v.  Harden,  46  Fed.  612,  dissenting  opinion; 
Farmers*  JjOSlu  &  Trust  Co.  v.  Henning,  8  Fed.  Cas.  1047,  holding, 
where  Congress  donates  lands  to  a  State  to  aid  In  building  rail- 
roads, there  is  a  beneficial  interest  therein  vested  in  State. 

Statutes. —  Where  rights  are  claimed  against  the  government,  they 
must  be  so  clearly  defined  that  there  can  be  no  question  of  purpose 
of  Congress  to  confer  them,  p.  740. 

Cited  and  applied  in  Hannibal,  etc.,  R.  R.  v.  Packet  Co.,  125  U. 
S.  271.  31  L.  736,  8  S.  Ct.  880,  holding  ambiguities  In  act  granting 
corporation  right  to  construct  bridge  over  Missouri  river,  must  be 
construed  in  favor  of  government;  Harden  v.  Northern  Pac.  R.  R^ 
154  U.  S.  325,  38  L.  1001,  14  S.  Ct  1037,  Sioux  City,  etc.,  B.  R.  t. 


S71         Leaveuworth,  etc.,  R.  Co.  v.  United  States.    92  U.  S.  733-760 

United  States,  159  U.  8.  360,  40  L.  181,  16  S.  Ot  21,  United  States 
V.  Oregon,  etc..  R.  R.,  164  U.  S.  639,  41  L.  545,  17  S.  Ct  169,  and 
Washington,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co.,  2  Idaho,  516,  21 
Pac.  659,  in  determining  extent  of  railroad  land  grants,  and  holding, 
where  terms  of  grant  are  ambignons,  they  will  be  construed  favor- 
able to  grantor;  Chicago  Quartz  Min.  Co.  v.  Oliver,  75  Cal.  197,  7 
Am.  St  Rep.  144,  16  Pac.  781,  holding  fact  that  patent  has  issued 
to  railroad  company  for  lands  lying  within  boundaries  of  grant.  Is 
not  conclusive  evidence  that  such  lands  are  not  mineral;  American 
Dock,  etc.,  Co.  v.  Trustees,  etc.,  39  N.  J.  Bq.  434,  in  determining  a 
<;lalm  for  grant  of  right  to  reclaim  State  lands.  Cited,  arguendo. 
In  Atlantic,  etc.,  R.  R.  v.  Mingus,  165  U.  S.  429,  41  L.  777,  17  S. 
Ot.  352  (affirming  S.  C,  7  N.  Mex.  396,  34  Pac.  604,  dissenting  opin- 
ion). Missionary  Society  v.  Dalles  City,  107  U.  S.  343,  27  L.  547, 
2  S.  Ct.  677,  and  De  Witt  v.  Elmlra  Transfer  Ry.,  134  N.  Y.  500, 
32  N.  E.  43. 

Public  lands. —  The  phrase,  "  there  be  and  is  hereby  granted,"  in 
statutory  grant  of  public  lands,  to  aid  railroad,  imports  a  grant  in 
prsesenti,  and  not  an  equitable  or  Inchoate  interest,  p.  741. 

This  rule  is  reaffirmed  In  following  cases,  involving  grants  to 
railroad  companies:  Missouri,  etc.,  Ry.  v.  Kan.  Pac.  Ry.,  97  U* 
S.  496.  24  L.  1097,  Railway  Co.  v.  Ailing,  99  U.  S.  475,  25  L.  443, 
Railroad  Co.  v.  Baldwin,  103  U.  S.  429,  26  L.  579,  St.  Paul,  etc.,  R. 
R.  V.  Northern  Pacific  R.  R..  139  U.  S.  6,  35  L.  79,  11  S.  Ct.  390, 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  248,  35*  L.  1002,  12  S.  Ct.  161, 
Bardon  v.  Northern  Pacific  R.  R.,  145  U.  S.  540,  542,  36  L.  810,  12 
S.  Ct.  858,  859,  Southern  Pacific  R.  R.  v.  Orton,  6  Sawy.  198,  32 
Fed.  479,  Southern  Pacific  R,  R.  v.  Dull,  10  Sawy.  512,  22  Fed.  493; 
Bybee  v.  Oregon,  etc.,  R.  R.  Co.,  11  Sawy.  483,  26  Fed.  588,  Fran- 
coeur  V.  Newhouse,  14  Sawy.  354,  40  Fed.  620,  Northern  Pac.  R. 
Co.  V.  Wright,  54  Fed.  69,  7  U.  S.  App.  502,  Northern  Pac.  R.  Co. 
T.  Musser-Sauntry,  etc.,  Co.,  68  Fed.  998,  34  U.  S.  App.  66,  Mc- 
laughlin V.  Menottl,  89  Cal.  359,  26  Pac.  881,  Winona,  etc.,  R.  R. 
T.  Deuel,  3  Dak.  16,  12  N.  W.  565,  Sioux  City,  etc.,  R.  R.  v.  Country- 
man, 83  Iowa,  179,  49  N.  W.  74,  Atchison,  etc.,  R.  R.  v.  Bobb,  24 
Kan.  678,  Emslie  v.  Young,  24  Kan.  740,  Atchison,  etc.,  R.  R.  v. 
Pracht,  30  Kan.  72,  1  Pac.  324,  Wright  v.  Gish,  94  Mo.  116,  6  S.  W. 
706,  WunderUch  v.  Spradllng,  121  Mo.  377,  25  S.  W.  1066,  Wilson  v. 
Beckwith,  140  Mo.  385,  41  S.  W.  992,  Northern  Pac.  R.  R.  v.  Majors, 
5  Mont  133,  2  Pac.  328,  Atlantic,  etc.,  R.  Co.  v.  Mingus,  7  N.  Mex. 
368,  34  Pac.  594,  Tyler  v.  Cass  Co.,  1  N.  Dak.  385,  48  N.  W.  234, 
Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac.  633,  and  Northern 
Pac.  Ry.  V.  Miller,  20  Wash.  34,  54  Pac.  607. 

Cited  and  principle  applied  also  In  United  States  v.  Southern 
Pacific  R.  R.,  146  U.  S.  593,  36  L.  1097,  13  S.  Ct.  155,  Taboreck  v. 
B.  &  M.  R.  R.,  2  McCrary,  410,  13  Fed.  104,  Denny  ▼.  Dodson,  13 
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Sawy.  75,  32  Fed.  903,  Parker  v.  New  Orleans,  etc.,  B.  CJo.,  33  Fed. 
007,  Northern  Pac.  R.  Co.  v.  Cannon,  40  Fed.  227,  Northern  Pac 
R.  Co.  V.  Sanders,  46  Fed.  248,  Winona,  etc.,  B.  R.  v.  St  Paul,  etc, 
R.  R.,  26  Minn.  181,  2  N.  W.  490,  Atchison,  etc.,  R.  R.  v.  Meckllm,  2S 
Kan.  170,  and  Atchison,  etc.,  R.  R.  v.  Rockwood,  25  Kan.  300.  301. 
all  holding  while  such  grants  are  In  pnesenti,  still  they  do  not 
attach  to  any  particular  lands  until  road  is  located;  State  v.  Cen- 
tral Pac.  R.  R.,  20  Nev.  380,  22  Pac.  239,  location  of  road,  and  sur- 
vey of  lands,  is  only  necessary  to  give  precision  to  grant;  Wright  v. 
Roseberry,  121  U.  S.  500,  30  L.  1042,  7  S.  Ct  989,  and  Wlneman  v. 
Gastrell,  53  Fed.  700,  2  U.  S.  App.  449,  where  grant  of  swamp 
lands  to  State,  for  purpose  of  internal  Improvements,  was  held  to 
pass  title  immediately;  New  York  Indians  v.  United  States,  170 
U.  S.  17,  42  L.  933,  18  S.  Ct.  534,  appUes  principle  to  statute  setting 
apart  lands  as  permanent  home  for  Indians;  United  States  v.  Dalles 
Military  Road  Co.,  14  Sawy.  303,  41  Fed.  496,  holding  grant  to  State 
of  Oregon  of  lands  to  aid  in  construction  of  military  road  was  grant 
in  prsesenti;  Northern  Pac.  R.  Co.  v.  St  Paul,  etc.,  Ry.,  26  Fed. 
551,  applies  rule  to  case  where  land  grant  railroads  intersect;  McNee 
V.  Donahue,  76  Cal.  502,  504,  18  Pac.  440,  441,  holding  act  of  1S60. 
to  quiet  land  titles  In  California,  operated  as  a  grant  in  pra^senti  as 
to  lands  which  had  been  surveyed  under  authority  of  United  States 
at  passage  of  act;  Winona,  etc.,  R.  R.  v.  Randall,  29  Minn.  286, 13 
N.  W.  128,  holding  pre-emption  entry,  made  after  grant  had  been 
made  to  railroad  company,  is  void;  Washington,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  2  Idaho,  518,  21  Pac.  669,  holding  lands 
granted  to  Northern  Pacific  Railroad  Company  in  1864,  not  subject 
to  provisions  of  act  of  1870,  relating  to  public  lands;  D.  &  S.  G.  It 
Co.  V.  D.  M.  V.  R.  Co.,  54  Iowa,  97,  6  N.  W.  161,  holding  land 
granted  to  State  of  Iowa,  for  improvement  of  Des  Moines  rirer  in 
1846,  was  reserved  from  grant  made  in  1856  to  aid  in  railroad  con- 
Btructlon;  Baston,  etc.,  IL  R.  v.  Central  R.  R.,  52  N.  J.  L.  274,  19 
AtL  725,  when  grant  by  State  to  city  of  certain  tide  lands  was  held 
to  confer  an  immediate  estate;  Board  of  Trustees  v.  Cuppett,  52 
Ohio  St.  584,  40  N.  E.  795,  holding  cession  of  "  unsurveyed  and  on- 
sold"  lands  in  Virginia  military  district,  by  act  of  Congress  of 
1871  to  State  of  Ohio,  was  grant  in  prsesenti;  Wardwell  v.  Paige.  & 
Or.  521,  holding  act  of  1841,  granting  lands  to  State  of  Oregon,  for 
making  internal  improvements,  operated  as  grant  in  prtesenti;  Wells 
V.  Pennington  Co.,  2  S.  Dak.  7,  39  Am.  St  Rep.  762,  48  N.  W.  306. 
holding  statute  granting  right  of  way  for  highways  over  public 
lands  indicates  a  grant  in  prsesentl;  Harden  v.  Northern  Pacific  R. 
R.,  154  U.  S.  336»  338,  339,  38  L.  1003,  14  S.  Ct.  1042,  dissenting 
opinion,  majority  holding  land  grant,  made  to  Northern  Pacific  Rail- 
road Company  in  1864,  did  not  Include  mineral  lands.    Cited,  argu- 
endo, in  Wisconsin  R.  R.  v.  Price,  133  U.  S.  509,  33  L.  694,  10  S.  Ct 
346,  and  Atlantic,  etc.,  R.  Co.  ▼.  Mingus,  7  N.  Mex.  887,  84  Pac.  601, 
dissenting  opinion. 
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Distinguished  tn  Hall  y.  Russell,  101  IT.  S.  509,  25  L.  832,  rule 
questioned  as  to  grant  made  by  Oregon  donation  act;  Missouri,  etc., 
Ry.  V.  Noyes,  25  Kan.  348,  holding,  with  respect  to  so-called  "  lieu 
lands**  in  such  grants,  title  of  railroad  company  did  not  attach 
until  actual  selections  were  made. 

Public  lands.— Act  of  1863,  granting  lands  to  State  of  Kansas 
for  purpose  of  aiding  railroad  construction,  vested  title  in  State  only 
in  lands  owned  absolutely  by  United  States,  and  did  not  embrace 
lands  occupied  by  Indians  under  treaty  stipulations,  p.  741. 

Cited  and  applied  in  Savannah,  etc.,  Ry.  y.  Davis,  25  Fla.  922,  7 
So.  30,  holding  statute,  granting  right  of  way  to  railroad  company 
over  public  lands,  does  not  confer  right  to  pass  over  lands  to  which 
homestead  entry  has  attached;  Day  Land,  etc.,  Co.  v.  State,  68  Tex. 
552,  4  S.  W.  878,  holding  legislature,  having  appropriated  public 
lands  to  specific  purpose,  they  cease  to  constitute  part  of  "  public 
domain;"  Union  Pac.  Ry.  Co.  v.  Douglas,  31  Fed.  541.  and  Hamil- 
ton V.  Spokane,  etc.,  Ry.,  2  Idaho,  907,  28  Pac.  411,  in  discussion  as 
to  distinction  between  a  land  grant  and  a  grant  of  a  right  of  way; 
Brewster  v.  Kansas  City,  etc.,  Ry.,  25  Fed.  243,  holding  government 
may  properly  proceed  in  equity  to  set  aside  patent  issued  to  land 
not  subject  to  patent.  Cited,  arguendo,  in  United  States  v.  Bell 
Telephone  Co.,  167  IJ.  S.  240,  42  L.  154,  17  S.  Ct.  810.  Caldwell  v. 
Robinson,  59  Fed.  655,  in  discussing  difference  as  to  title  of  Indians 
th  lands  reserved  for  their  use  by  act  of  Congress,  and  in  lands 
merely  occupied  by  them. 

Distinguished  in  St.  Paul,  etc.,  R.  Co.  y.  Greenhalgh,  26  Fed.  564, 
where  grant  provided,  as  to  lands  occupied  by  Indians,  it  should 
take  effect  on  Indian  title  being  extinguished;  Shepard  v.  North- 
western Life  Ins.  Co.,  40  Fed.  350,  where  Indian  title  had  been 
extinguished  prior  to  grant  to  railroad;  Grinter  v.  Kansas  Pac.  Ry., 
23  Kan.  656,  holding  Congress  has  power  to  grant  right  of  way  to 
railroad  company  over  Indian  reserve;  Baker  v.  Newland,  25  Kan. 
31,  32,  where  grant  of  lands  was  held  valid,  although  in  violation 
of  treaty  stipulations;  State  v.  Kennard.  57  Neb.  715.  78  N.  W.  283, 
284.  holding  fee  simple  to  lands  occupied  by  Indians  is  in  United 
States,  and  grant  by  United  States  of  all  public  lands  would  in- 
clude lands  occupied  by  Indians. 

Statutes.— A  thing  within  letter  of  statute  is  not  within  statute, 
unless  within  intent,  p.  742. 

Indians  have  unquestioned  right  to  lands  they  occupy,  until  It 
shall  be  extinguished  by  a  voluntary  cession  to  the  government, 
p.  743. 

Cited  in  Dubuque,  etc.,  R.  R.  v.  Des  Moines,  etc.,  R.  R.,  109  U.  S. 
334,  27  L.  954,  3  S.  Ct.  191,  holding  it  will  not  be  presumed  Con- 
gress has  m^e  grant  of  lands  to  which  Indian  title  has  not  been 
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'extinguished;  Mnse  ▼.  Arlington  Hotel  Co.,  68  Fed.  646.  holding 
Indian  right  of  occupancy  in  United  States  sacred  until  extin- 
guished by  cession  to  Federal  goyemment;  Spalding  v.  Chandler, 
'84  Mich.  147,  47  N.  -W.  595,  reaffirmed  in  determining  claimant's 
title  to  lands  within  Sault  Ste.  Marie  Indian  reserve;  Veale  y. 
Maynes,  23  Kan.  24,  in  discussion  as  to  title  United  States  has  in 
lands  occupied  by  Indians. 

Public  land«.-- Whenever  a  tract  of  public  land  becomes  legally 
appropriated  f6r  any  purpose  it  thereafter  becomes  severed  from 
mass  of  public  land,  and  no  subsequent  law  (ht  proclamation  will  be 
construed  to  embrace  it  or  operate  upon  it,  although  no  exception  be 
made  of  it,  p.  745. 

Cited  and  relied  on  in  Broder  v.  Water  Co.,  101  U.  S.  277,  25  L. 
791,  holding  pre-emptor  of  public  lands  takes  same  subject  to  any 
rights  which  had  previously  become  vested  therein;  Kansas  Pacific 
Ry.  V.  Dunmeyer,  113  U.  S.  642,  28  L.  1126,  5  S.  Ct  572,  and  Bardon 
V.  Northern  Pac.  R.  R.,  145  U.  S.  543,  544,  36  L.  810.  12  S.  Ct  ^9. 
both  holding  land,  which  at  time  of  grant  to  railroad  company  was 
segregated  from  public  lands  within  limits  of  grant  by  reason  of 
prior  pre-emption  claim  to  it,  did  not,  by  cancellation  of  pre-emption 
right  before  location  of  grant,  pass  to  railroad;  Monroe  Cattle  Go. 
V.  Becker,  347  U.  S.  57,  37  L.  77,  13  S.  Ct.  221,  holding,  during  period 
allowed  by  law  for  purchaser  to  make  his  first  payment.  State  sur- 
veyor could  not  treat  application  as  withdrawn  and  permit  another 
location;  Newhall  v.  Sanger,  92  U.  S.  762,  23  L.  769,  Doolan  v.  Carr, 
125  U.  S.  630,  632,  31  L.  848,  849,  8  S.  Ct.  1234,  1235,  and  Cameron 
V.  United  States,  148  U.  S.  309,  37  L.  462,  13  S.  Ct  599,  appUes 
principle  when  grant  was  made  by  foreign  government  before  ac- 
quisition of  territory  by  United   States;  Atlantic,  etc.,  R,  R.  v. 
Mingus,  165  U.  S.  435,  41  L.  779,  17  S.  Ct  354,  holding  lands  In  In- 
dian Territory,  belonging  to  Indians,  did  not  pass  under  grant  to 
railroad  company;  United  States  v.  Payne,  2  McCrary,  303,  8  Fed. 
694,  holding  doctrine  particularly  applicable  to  Indian  reseryation: 
Northern  Pacific  R.  R.  v.  Musser-Sauntry,  etc.,  Co.,  168  U.  S.  609,  42 
L.  598,  18  S.  Ct.  207,  and  Kansas  Pafcific  Ry.  v.  Atchison,  etc..  B.  R., 
2  McCrary,  553,  13  Fed.  107,  holding  withdrawal  of  public  lands 
from  sale  by  competent  authority,   for  purpose  of  appropriating 
them  to  any  lawful  purpose,  operates  to  seyer  such  lands  from 
public  domain;   United   States  v.   Garretson,  42  Fed.  23,   holding 
public  land  reserved  for  military  purposes  not  liable  to  entry  under 
pre-emption  claim;  Lake  Superior,  etc.,  Co.  v.  Cunningham,  155  U. 
S.  374,  39  li.  190,  15  S.  Ct  110,  aflirmlng  S.  C,  44  Fed.  830,  SSa 
where  selection  by  canal  company  of  lands  previously  granted  to 
railroad  company  was  held  illegal;  Whitney  v.  Taylor,  45  Fed.  617, 
where  mere  filing  of  pre-emption  declaratory  statement  was  held 
such  appropriation  as  to  prevent  land  from  being  embi-aced  in  sub- 
sequent grant;  United  States  v.  Sioux  City,  etc.,  Ry..  46  Fed.  504, 
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holding  statute  granting  public  lands  cannot  be  construed  to  apply 
to  lands  which,  after  date  thereof,  revert  to  United  States,  and  are 
thus  added  to  unappropriated  public  domain;  Northern  Pac.  B. 
Co.  y.  Hlnchman,  53  Fed.  525,  527,  and  Northern  Pac.  R.  Go.  y. 
Maclay.  61  Fed.  556,  657,  15  U.  S.  App.  438,  similar  In  facts  to  prin- 
cipal case;  Garrard  y.  Silver  Peak  Mines,  82  Fed.  583,  holding 
patent  for  land  reserved  or  dedicated  to  special  purpose,  may  be 
challenged  in  action  at  law;  Shanklin  v.  McNamara,  87  Gal.  383,  26 
Pac.  348,  holding  it  was  not  intention  of  act  of  1850,  granting 
tswamp  lands  to  State  of  Galifornia,  to  grant  lands  lying  within 
exterior  bounds  of  a  Mexican  grant;  Ghism  v.  Price,  54  Ark.  267,  15 
S.  W.  1032,  holding  grant  to  railroad  did  not  include  lands  pre- 
viously granted  to  State  as  swamp  lands;  High  Line  Ganal  Go.  v. 
Moon,  22  Golo.  563,  45  Pac.  438,  holding  patentee  of  public  land 
takes  same  subject  to  prior  rights  therein  granted  by  government; 
Spokane  Falls,  etc.,  Ry.  v.  Ziegler,  61  Fed.  394,  15  U.  S.  App.  472. 
and  Weeks  v.  Brfdgman.  41  Minn.  356,  43  N.  W.  82,  reaffirmed  on 
second  hearing  In  46  Minn.  392,  49  N.  W.  191,  where  pre-emption 
right  had  attached  before  grant  of  same  tract  to  railroad  company; 
B.  &  M.  R.  R.  V.  Abink,  14  Neb.  97,  15  N.  W.  318,  and  Stewart  v. 
Altstock,  22  Or.  187,  29  Pac.  555,  holding  land  held  by  qualified 
homestead  claimant  not  subject  to  grant  to  other  parties;  Mahn  v. 
Harwood,  112  U.  S.  358,  28  L.  667,  5  S.  Gt.  177,  Doolan  v.  Carr,  125 
U.  S.  625,  31  L.  847,  6  S.  Gt  1231,  and  Lakin  v.  Dolly,  53  Fed.  336, 
all  holding  patent  from  government,  issued  with  all  forms  of  law 
may  be  shown  void  by  showing  want  of  authority  to  issue  same. 

Cited,  arguendo,  in  Mann  v.  Tacoma  Land  Co.,  153  U.  S.  2&i,  38  L. 
717,  14  S.  Gt.  822,  in  discussion  as  to  what  are  "public  lands," 
within  meaning  of  Federal  statutes;  Apis  v.  United  States,  SS  Fed. 
WO,  941,  Missouri,  etc.,  Ry.  Go.  v.  Roberts.  152  U.  S.  119,  38  L.  380, 
14  S.  Gt.  498,  and  Horsky  v.  Moran,  21  Mont.  354,  53  Pac.  106T, 
without  special  application. 

Distinguished  in  Doolan  v.  Carr,  125  U.  S.  635,  31  L.  850,  8  S.  Gt. 
1237.  dissenting  opinion,  see  majority  opinion,  supra;  United  States 
V.  Union  Pac.  Ry.,  61  Fed.  148,  holding  mere  filing  of  declaratory 
statement,  as  required  by  pre-emption  laws,  was  not  sufficient  to 
cause  claim  to  be  attached  to  land  so  as  to  except  it  from  grant 
made  to  railroad  company. 

Public  lands. —  Act  of  1803,  granting  lands  in  Kansas  to  aid 
railroad  construction,  expressly  reserved  from  operation  of  grant, 
lands  occhpied  by  Osage  Indians,  p.  746. 

Followed  in  Missouri,  etc.,  R.  R.  v.  United  States,  92  U.  S.  760, 
:23  L.  ^5.  Cited  In  Neer  v.  Williams,  27  Kan.  67,  holding  lands 
-within  reservation  of  act  of  18<>3,  not  subject  to  grant  under  act 
of  1806;  Roberts  v.  Missouri,  etc.,  Ry.,  43  Kan.  104,  22  Pac.  1007, 
holding  act  of  ISCAy,  granting  right  of  way  to  railroad  company  over 
public  lands,  did  not  grant  right  of  way  over  lands  occupied  by 
Osage  Indians. 
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Distinguished  In  United  States  v.  McLaughlin,  127  17.  &  452,  32 
L.  221,  8  8.  Ct  1188,  where  question  was  as  to  whether  lands 
granted  to  railroad  were  within  limits  of  prior  Mexican  grant 

Public  lands. —  Right  to  make  private  entries,  pre-emption  and 
homestead  settlements,  existed  in  lands  granted  to  railroads  in  aid 
of  construction,  according  to  land  department  rule  in  1863,  until 
road  had  been  actually  located,  p.  748. 

Cited  in  Northern  Pac.  R.*  CJo.  v.  Cannon,  54  Fed.  258,  7  U.  S. 
App.  507,  holding  similarly  as  to  mineral  lands;  Northern  Pac  By. 
y.  McCormick,  ^  Fed.  038,  holding  claim  of  pre-emptor  to  lands 
within  railroad  grant,  entry  having  been  made  prior  to  location  of 
road,  superior  to  that  of  railroad  for  same  land. 

Public  lands. —  Where,  between  time  of  granting  public  lands  to 
railroad  and  location  of  road,  some  of  lands  covered  by  grant,  bave 
been  granted  by  government  to  other  parties,  railroad  is  entitled 
to  select  lands  in  lieh  of  those  regranted,  p.  748. 

Cited  in  Winona,  etc.,  R.  R.  v.  Barney.  113  U.  S.  627,  28  L.  1112. 
5  S.  Ct  610,  holding  indemnity  clause  in  acts  making  grants  to 
railroads,  covers  losses  from  grant  by  reason  of  sales  and  attach- 
ment of  rights  prior  to  date  of  act  as  well  as  rights  which  attached 
between  date  of  act  and  final  determination  of  location  of  road.  To 
same  effect  are  following:  W^lsconsin  R,  R.  v.  Price,  133  TJ.  S.  507, 
33  L.  603,  10  S.  Ct  345  (reversing  S.  C.  64  Wis.  588,  690,  26  N.  W. 
97),  Sage  v.  Swenson,  64  Minn.  518,  67  N.  W.  545,  and  Wisconsin 
Central  R.  R.  v.  Wisconsin  River  Land  Co.,  71  Wis.  100,  36  N.  W. 
840. 

Statutes. —  In  construing  treaties  or  statutes,  words  should  not 
be  imported  into  nor  taken  therefrom,  so  as  to  affect  meaning,  p. 
751. 

Reafllrmed  in  Northern  Pac.  R.  Co.  ▼.  Sanders,  46  Fed.  249,  Baker 
V.  Payne,  22  Or.  341,  29  Pac.  789,  and  Northern  Pac.  R.  Co.  t. 
Barden,  46  Fed.  614,  dissenting  opinion,  in  construing  statute  grant- 
ing lands  to  railroads. 

Public  lands.—  Neither  act  of  1863,  granting  lands  in  Kansas  to 
aid  in  railroad  construction,  nor  subsequent  acts,  recognize  or  con- 
fer right  on  railroad  companies  to  lands  within  Osage  country,  p. 
753. 

Miscellaneous. —  Cited  incidentally  in  Barney  v.  Winona,  etc.. 
Ry.,  2  McCrary,  422,  6  Fed.  802,  Oregon,  etc.,  R.  R.  v.  United  States, 
77  Fed.  79,  48  TJ.  S.  App.  22,  dissenting  opinion,  Missouri,  etc.,  Rj. 
v.  Cook,  47  Kan.  218,  27  Pac.  848,  Chism  v.  Price,  54  Ark.  270,  15 
S.  W.  1033,  and  Carr  v.  Quigley,  79  Cal.  132,  21  Pac.  608. 
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92  U.   S.  760,   23   L.   645,   MISSOURI,   ETC.,   R.   R.   v.   UNITBD 
STATES. 

Adjudged  in  conformity  with  Leavenworth,  etc.,  R.  R.  v.  United 
States,  supra. 

Not  cited. 

92  U.  S.  761-766,  23  L.  769,  NEWHALL  v.  SANGER. 

Public  lands. —  Term  "  public  lands,"  refers  to  such  lands  as  are 
subject  to  sale  or  disposal  under  general  law,  p.  763. 

Cited  and  applied  in  Cameron  y.  Unitecl  States,  148  U.  S.  810,  37 
L.  462,  13  S.  Ct.  599,  where  lands  held  under  claim  of  title  acquired 
under  Mexican  grant,  were  held  not  to  be  public  lands,  within  mean- 
ing of  act  forbidding  indosure  of  such  lands;  Mann  ▼.  Land  Co., 
153  U.  S.  284.  38  L.  717,  14  S.  Ct  822,  holding  certificates  for  pub- 
lic land  cannot  be  located  on  tide  lands;  United  States  v.  Garret- 
son,  42  Fed.  24,  holding  lands  open  to  pre-emption  or  homestead 
entry  are  not  lands  reserved  for  public  use,  within  meaning  of 
statute  making  destruction  of  timber  on  such  lands  a  crime;  Stewart 
Y.  Alstock,  22  Or.  187,  29  Pac.  555,  holding  lands  in  process  of  pri- 
vate entry,  by  pre-emption  or  homestead,  not  public  lands;  Day 
Co.  V.  State,  68  Tex.  552,  4  S.  W.  878,  as  authority  for  rule  that 
when  legislature  appropriates  land  for  any  specific  purpose,  it  ceases 
to  be  public  domain;  United  States  v.  ElUet,  7  Utah,  392,  393,  394, 
26  Pac.  1118,  holding,  as  soon  as  public  lands  were  surveyed,  sec- 
tions 16  and  36  in  each  township  ceased  to  be  public  lands;  RIerson 
V.  Railway  Co.,  59  Kan.  35,  51  Pac.  902,  holding  lands  ceded  by 
Osage  treaty  of  1865,  public  lands  within  meaning  of  statute  grant- 
ing railroad  company  right  of  way  over  public  lands. 

Distinguished  in  United  States  v.  Bisel,  8  Mont.  29,  19  Pac.  253, 
holding  school  lands,  within  meaning  of  act  of  Congress,  forbidding 
the  inclosure  of  public  lands;  State  v.  Kennard,  56  Neb.  257,  76 
N.  W.  546,  holding  fact  that  Congress  provides  for  sale  of  lands 
under  special  laws,  does  not  Justify  inference  that  they  could  not 
be  sold  otherwise. 

Public  lands. —  Railroad  land  grants  cannot  be  construed  to  em- 
brace tracts  of  land  lying  within  limits  of  grant  which  have  been 
reserved  by  competent  authority,  although  no  exception  of  them 
was  made  in  grant,  p.  763. 

Cited  and  relied  on  in  Northern  Pac.  R.  R.  v.  Manufacturing  Co., 
168  U.  S.  609,  42  L.  598,  18  S.  Ct  207,  where  withdrawal  of  lands 
within  indemnity  limits  of  grant  to  one  railroad  company,  was  held 
to  exempt  such  lands  from  subsequent  grant  to  another  com- 
pany; United  States  v.  Oregon,  etc.,  R.  Co.,  69  Fed.  901,  where  filing 
of  map,  by  land-grant  railroad,  showing  line  along  which  road 
might  be  constructed,  was  held  sufficient  segregation  from  public 
domain,  so  as  to  exclude  from  subsequent  grant  to  another  com- 
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pany;  Lake  Superior,  etc.,  Co.  y.  Cunningham,  155  U.  S.  374,  3^ 
L.  190,  15  S.  Ct  110,  affirming  S.  O.,  44  Fed.  828,  830,  holding  lands 
having  been  granted  to  railroad  company  to  aid  in  construction  of 
its  road,  could  not  afterwards  be  granted  to  canal  company,  where 
first  grant  had  not  been  declared  forfeited;  Whitney  v.  Taylor,  158 
tJ.  S.  92.  39  L.  908,  15  S.  Ct  799  (affirming  S.  C,  45  Fed.  617,  618), 
and  United  States  v.  Sioux  City,  etc.,  Ry„  46  Fed.  504,  both  hold- 
ing acts  granting  public  lands  to  railroads  are  not  applicable  to 
lands  which  revert  to  the  United  States  subsequent  to  their  passage; 
Northern  Pac.  R.  Co.  v.  Sanders,  49  Fed.  184,  7  U.  S.  App.  47. 
holding  mining  claims  m^y  be  located  on  any  lands  within  limits 
of  railroad  grant,  until  map  is  filed  definitely  locating  road;  Northern 
Pac.  R.  Co.  V.  Hinchman,  53  Fed.  526,  and  Northern  Pac  R.  B.  ?. 
Maclay,  61  Fed.  556,  15  U.  S.  App.  438,  where  certain  lands  haying 
been  reserved  from  sale,  for  use  of  Indians,  were  held  not  to  be 
Included  in  public  lands  granted  to  railroad;  Kansas  Pacific  Ry. 
V.  Dunmeyer,  113  U.  S.  642,  28  L.  1126,  5  S.  Ct  571,  and  Northern 
Pac.  Ry.  V.  M*Cormick,  89  Fed.  661,  both  holding  homestead  entrj. 
made  after  grant  but  before  filing  of  map  showing  location  of  road, 
reserves  land  from  operation  of  grant;  Henington  v.  Clark,  56  Kan. 
649.  44  Pac.  626,  where  selection  of  reserved  lands,  as  indemnity 
lands,  by  railroad  company,  was  held  to  give  no  title;  Hastings,  etc., 
R.  R.  V.  Whitney,  132  U.  S.  365,  33  L.  ,367.  10  S.  Ct  115,  and  Winona, 
etc..  Land  Co.  v.  Bbilcisor,  52  Minn.  322,  54  N.  W.  93,  both  hold- 
ing homestead  entry  exempts  land  from  land  grant  in  aid  of  rail- 
road; Weeks  v.  Bridgman,  41  Minn.  357,  43  N.  W.  82,  and  Peere 
V.  Deluchi,  21  Nev.  171,  26  Pac.  230,  where  filing  of  declaratory 
statements  in  pre-emption  proceedings  was  held  to  prevent  land 
from  being  included  In  grant  to  railroad.  Cited,  arguendo,  in  Anr- 
recoechea  v.  Sinclair,  60  Cal.  546,  in  discussion  of  rights  of  pre- 
emptor,  under  act  of  Congress  of  1866;  South  End  Mining  Co.  v. 
Tiuney,  22  Nev.  45,  35  Pac.  98,  dissenting  opinion.  High  Line  Canal- 
Co.  V.  Moon,  22  Colo.  563,  45  Pac.  438,  Southern  Pac.  R.  R.  v.  Wood. 
124  Cal.  482,  57  Pac.  390,  and  Shanklin  v.  McNamara,  87  Cal.  384. 
26  Pac.  348,  without  special  application. 

Distinguished  in  Shiver  v.  United  States,  159  U.  S.  494,  40  L.  232. 
16  S.  Ct.  55,  holding  mere  filing  of  homestead  entry,  does  not  ex- 
empt lands  from  operation  of  act  forbidding  the  destruction  of 
timber  on  public  lands;  United  States  v.  Union  Pac.  Ry.,  61  Fed. 
148,  holding  mere  filing  of  declaratory  statement  was  not  sufficient 
to  cause  pre-emption  claim  to  become  "  attached  "  to  lands  so  as  to 
except  them  from  railroad  grant;  Apis  v.  United  States.  88  Fed. 
935,  936,  938,  holding  act  of  1891,  granting  certain  lands  embraced 
within  Mexican  grant  to  Mission  Indians,  valid. 

Public  lands.— Lands  lying  within  boundaries  of  alleged  Mexican 
or  Spanish  grant  when  was  then  sub  judlce.  are  not  public  lands^ 
within  meaning  of  statute  of  1862,  granting  lands  to  Western 
Pacific  Railroad  Company,  pp.  762,  765. 
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Cited  in  Quinn  y.  Chapman,  111  U.  S.  446,  26  L.  476,  4  S.  Ct  508, 
incidentally,  in  holding  land  claimed  to  be  within  bounds  of  Mexi- 
can grant  is  not  subject  to  location  as  homestead  until  it  has  beeni 
finally  determined  that  claim  is  void;  United  States  v.  Tin  Co.,  10 
Sawy.  654,  23  Fed.  289,  where  patent  as  mineral  lands  was  claimed 
for  lands  lying  within  bounds  of  tract  claimed  as  Mexican  grant; 
United  States  ▼.  Williams,  12  Sawy.  148,  30  Fed.  315,  applies  hold- 
ing to  case  where  there  was  contest  pending  as  to  right  of  State 
to  select  certain  lands;  United  States  v.  Southern  Pac.  R.  R.,  14 
Sawy.  74,  39  Fed.  142,  reaffirms  holding  and  holds  further  railroad 
grant  will  not  attach,  although  it  was  afterwards  decided  such 
Mexican  JE^rant  was  void;  McLaughlin  v.  Fowler,  154  U.  S.  663,  26 
L.  176,  14  S.  Ct.  1193,  Southern  Pac.  R.  Co.  v.  Brown,  75  Fed.  90,. 
44  U.  S.  App.  620  (affirming  S.  C,  68  Fed.  335),  McLaughlin  v. 
Fowler,  52  Cal.  205,  and  Carr  v.  Quigley,  57  Cal.  395,  all  reaffirm 
holding.  Cited,  arguendo,  in  United  States  v.  Southern  Pac.  R.  R. 
Co.,  14  Sawy.  636,  637,  639,  642,  643,  45  Fed.  607,  608,  609,  611,  612^. 
holding  when  a  Mexican  grant  has  become  specifically  determined, 
and  located  by  a  final  decree,  all  lands  lying  outside  its  bounds, 
from  date  of  such  decree,  cease  to  be  sub  judice;  Lockhart  v.  WiUs^ 
9  N.  Mex.  354,  54  Pac.  340,  which  reviews  and  explains;  Sharon  v.. 
Hill,  11  Sawy.  369,  26  Fed.  300,  and  United  States  v.  Curtner,  38 
Fed.  8,  incidentally;  Doolan  v.  Carr,  125  U.  S.  635,  31  L.  850.  8  S.. 
Ct  1236,  dissenting  opinion. 

Distinguished  in  Huff  v.  Doyle,  93  U.  S.  564,  23  L.  977,  where  land- 
in  question  had  been  held  excluded  from  Mexican  grant  prior  to 
time  of  its  selection;  Southern  Pac.  R.  R.  v.  Dull,  10  Sawy.  514,  22" 
Fed.  494,  where  grant  attached  after  claim  to  Mexican  grant  had 
been  determined;  Ryan  v.  Railroad  Co.,  99  U.  S.  387,  380,  25  L.  305,. 
306  (affirming  S.  C,  5  Sawy.  262,  263,  265,  F.  C.  12,185),  and  United 
States  V.  Central  Pac.  R.  R.,  11  Sawy.  440,  441,  445,  26  Fed.  480, 
481,  484,  where  lands  were  selected  as  lieu  lands,  and  after  claim 
for  Mexican  grant  had  been  rejected;  Doolan  v.  Carr,  125  U.  S.  630, 
631,  31  L.  848.  849,  8  S.  Ct  1234,  Carr  v.  Quigley,  149  U.  S.  657,  658, 
661,  37  L.  888,  889,  13  S.  Ct.  964,  965,  United  States  v.  Central  Pac. 
R.  R.,  8  Sawy.  87,  90,  92.  11  Fed.  454,  456,  457,  and  United  States. 
V.  McLaughlin,  127  U.  S.  449,  451,  452,  455.  456,  32  L.  221,  222,  223, 
8  S.  Ct  1187,  1188,  1189,  1190,  1191,  affirming  12  Sawy.  180,  194, 
198,  30  Fed.  148,  157,  159,  where  Mexican  grant  was  a  floating 
grant;  McLaughlin  v.  Held,  63  Cal.  215,  216,  217,  218,  dissenting 
opinion,  and  Carr  v.  Quigley.  79  Cal.  132,  133,  136,  21  Pac.  608,  609, 
dissenting^  opinion,  the  majority  adopt  holding  of  the  principal  case, 
facts  bping  similar. 

Statutes. —  Words  cannot  be  Imported  into  a  statute  when  the 
effect  thereof  is  to  change  meaning  of  statute,  p.  765. 

Reaffirmed  in  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  249.  and 
B.  &  M.  R.  R.  V.  Abink,  14  Neb.  97,  16  N.  W.  317,  holding  word 
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**  claim/'  as  used  In  statute  making  grant  to  railroad,  Is  not  re- 
stricted to  claims  which  shall  afterwards  ripen  Into  titles;  Nortben 
Pac.  R.  Go.  ▼.  Harden,  46  Fed.  614,  dissenting  opinicm. 

Judgments.—  To  antedate  the  Judicial  rejection  of  a  claim,  so  ai 
to  render  operative  a  grant  otherwise  without  effect,  cannot  be 
sanctioned,  p.  766. 

Cited  in  Smith  ▼.  Furbish,  68  N.  H.  145,  44  AtL  408,  to  point  that 
law  does  not  resort  to  fictions  without  a  motive. 

Public  lands.—  In  this  case  a  prior  patent,  issued  under  railroad 
grant,  was  set  aside  in  favor  of  a  later  patent  to  claimant  under  a 
Mexican  grant,  the  case  recognizing  the  power  of  courts  to  cancel 
patent  issued  under  mistake  of  law  by  executive  officers,  pp.  761-76& 

Cited  in  Mahn  ▼.  Harwood,  112  U.  S.  358,  28  L.  667,  5  S.  Ct  177, 
applies  principle  where  patent  has  been  issued  for  an  inventioo; 
Doolan  v.  Carr,  125  tJ.  S.  625.  31  L.  847,  8  S.  Ct.  1231,  Lakin  v.  Dolly, 
68  Fed.  336,  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  and  Horsky 
V.  Moran,  21  Mont  354,  53  Pac.  1067,  all  holding  patent  issued  bj 
government  may  be  shown  void  by  extrinsic  evidence;  Northern 
Pac.  R.  Co.  V.  Cannon,  54  Fed.  256,  7  U.  S.  App.  507,  reaffirming 
rule,  arguendo. 

Public  lands.—  Statutes  relating  to  mode  of  proving  title  where 
same  is  claimed  under  Mexican  or  Spanish  grant  reviewed,  pp. 
763-766. 

Cited  in  Harvey  v.  Barker,  126  Cal.  275,  58  Pac.  687,  incideDtaUj 
in  determining  title  claimed  under  Mexican  grant 

Miscellaneous.—  Cited  in  Winona,  etc.,  R.  R.  ▼.  Deuel  Co.,  3  Dak. 
16,  12  N.  W.  565,  not  in  point;  Botiller  v.  Dominguez,  130  U.  S.  253. 
82  li.  081,  9  S.  Ct.  529,  incidentally  in  discussing  scope  of  law  of 
1851,  relating  to  proving  of  titles  alleged  to  be  derived  under  Mexl- 
can  grants. 
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93  U.  S.  1-8,  23  L.  781,  HOOE  v.  RICHMOND,  ETC.,  R.  CO. 

Couptfl. —  Preference  on  Supreme  Court  docket  will  not  be  given, 
imder  section  949,  revised  statutes,  to  cases  In  which  execution  of 
revenue  laws  of  a  State  is  enjoined,  unless  it  sufficiently  appears 
that  operation  of  State  government  will  be  embarrassed  by  delay, 
p.  2. 

Approved  In  Central  R.  Co.  v.  Bourbon  County,  116  U.  S.  540, 
29  L.  725,  6  S.  Ct  601,  refusing  to  advance  cause;  Spratt  v.  Jack- 
sonville, 29  Fla.  178,  10  So.  734,  refusing  to  advance  cause  where 
municipality  was  restrained. 

98  U.  S.  a-4,  23  L.  782,  GAINES  v.  HALE.. 

Courts. —  Supreme  Court,  having  already  decided  that  title  to 
lands  in  question  Is  In  United  States,  decision  of  State  court,  re- 
fusing to  aid  either  of  two  claimants  of  said  lands,  except  as  to 
improvements,  saving  rights  of  United  States  In  that  regard,  con- 
tains no  error  on  Federal  question,  p.  4. 

No  citations. 

^  V.  S.  ^14,  23  L.  782,  SOUTH  CAROLINA  ▼.  GEORGIA. 

Navigable  waters. —  It  needs  no  compact  to  give  citizens  of  ad- 
Joining  States  a  right  to  free  and  unobstructed  navigation  of  navi- 
gable river  which  is  the  boundary  between  them,  p.  9. 

States. —  Upon  adopting  the  Constitution  and  entering  the  Union, 
the  States  delegated  to  Congress  the  right  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  p.  9. 

Navigable  waters. —  Prior  to  adoption  of  Federal  Constitution, 
South  Carolina  and  Georgia  had  complete  dominion  over  naviga- 
tion of  Savannah  r^er,  p.  10. 

Commerce. —  Power  to  regulate  commerce,  conferred  by  the  Con- 
stitution upon  Congress,  Is  that  which  previously  existed  In  the 
States,  p.  10. 

Oonunerca.—  The  word  "  commerce,"  as  used  In  the  Constitution, 
includes  navigation,  p.  10. 

Cited  and  applied  In  Cuban  S.  S.  Co.  v.  Fitzpatrlck,  66  Fed.  67, 
State  could  not  prohibit  sailors  of  foreign  vessels  from  loading  and 
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unloading  same;  North  Bloomfield  Grav.  Mln.  Co.  ▼.  United  States, 
88  Fed.  675,  69  U.  S.  App.  305,  affirming  S.  C,  81  Fed.  248,  ^3, 
reviewing  authorities,  anti-debris  legislation  of  1803  (27  Stat.  507) 
upheld;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am.  Rep.  437,  vessel 
enrolled  became  subject  to  Federal  regulations  as  to  mortgage. 

Commerce. —  Power  of  Congress  to  regulate  commerce  compre- 
hends the  control,  for  that  purpose,  and  to  extent  necessary,  of  all 
navigable  rivers  of  United  States,  accessible  from  State  other  than 
those  in  which  they  lie,  p.  10. 

Cited  and  applied  in  Wisconsin  v.  Duluth,  96  U.  S.  387,  24  L. 
672,  collecting  authorities,  refusing  to  close  artificial  entrance  to 
Duluth  harbor;  Gibson  v.  United  States,  166  U.  S.  272,  41  L.  1000, 
17  S.  CL  579,  reviewing  authorities,  where  claimant's  landing  was 
made  useless  by  dyke;  Green  Bay,  etc.,  Co.  v.  Patten  Paper  Co.,  172 
U.  S.  81,  19  S.  Ct.  105,  United  States  controlled  disposition  of  water- 
power  at  dam  in  Fox  river;  Hawkins  Point  Light-House  Case,  39 
Fe'd.  88,  where  lighthouse  was  built  on  submerged  land  of  riparian 
owner;  Mills  v.  United  States,  46  Fed.  743,  746,  12  L.  R.  A.  679, 
680,  and  n.,  reviewing  authorities,  denying  compensation  to  one 
incidentally  injured  by  change  in  channel  of  river;  Scranton  v. 
Wheeler,  57  Fed.  814,  16  U.  S.  App.  152,  submerged  lands  taken 
for  this  purpose  without  compensation;  Mississippi  R.  B.  Co.  v. 
Lonergan,  91  111.  517,  no  recovery  for  damage  to  ferry  franchise 
by  construction  of  bridge;  Falls  Mfg.  Co.  v.  Oconto  R.  Imp.  Co., 
87  Wis.  150,  58  N.  W.  261,  reviewing  cases,  legislature  might  au- 
thorize flooding  dams  in  navigable  stream  of  State.  Cited  witbout 
application  in  Sawyer  v.  Davis,  136  Mass.  247. 

ComnLeroe. —  Power  of  Congress  to  regulate  commerce  includes 
power  to  determine  what  is,  in  judgment  of  law,  an  obstruction  to 
navigation  in  navigable  rivers  of  United  States,  and  to  remove 
same;  e.  g.,  the  power  to  confine  navigation  to  one  of  two  cbannels, 
by  closing  the  other,  p.  12. 

Cited  and  applied  in  Miller  t.  Mayor,  18  Blatchf.  215,  10  Fed. 
516,  Brooklyn  bridge  held  to  be  lawful  structure;  Decker  v.  Balti- 
more, etc.,  R.  Co.,  30  Fed.  726,  reviewing  authorities,  where  bridge 
was  authorized  against  consent  of  State;  Mills  v.  United  States, 
46  Fed.  742,  12  L.  R.  A.  678,  and  n.,  reviewinf  authorities,  denying 
compensation  to  one  incidentally  injured  by  diversion  mentioned 
in  rule;  Greenwood  v.  Westport,  63  Conn.  595,  60  Ati.  571,  a  town 
held  liable  for  negligent  operation  of  drawbridge;  United  States  v. 
North  Bloomfield  Gravel  Min.  Co.,  81  Fed.  248,  sustaining  anti-debris 
legislation  of  1893.     See  valuable  note  in  27  Am.  St.  Rep.  555. 

Distinguished  in  Brown  v.  United  States,  81  Fed.  57,  owner  of 
land  taken  for  new  channel  entitled  to  compensation. 

Commerce. —  Provision  of  Constitution,  prohibiting  preference  to 
be  given  ports  of  one  State  over  those  of  another  by  regulation  of 
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commerce,  does  not  extend  to  acts  directly  benefiting  ports  of  one 
State,  and  only  incidentally  injuriously  affecting  those  of  another, 
p.  13. 

Commerce.— Acts  of  June  23,  1874,  and  March  3,  1875,  for  im- 
proTement  of  Savannah  harbor,  left  mode  of  Improvement  to  dis- 
cretion of  secretary  of  war,  who,  in  diverting  waters  of  Savannah 
river  from  northern  to  southern  channel,  acted  within  his  authority, 
pp.  13,  14. 

Cited  and  applied  in  Miller  v.  Mayor,  109  U.  S.  394,  27  L.  974, 
3  S.  Gt.  233,  holding  Congress  might  authorize  secretary  to  deter- 
mine whether  bridge  obstructs  navigation;  United  States  v.  Rum 
River,  etc.,  Co.,  1  McCrary,  400,  a  temporary  suspension  of  navi- 
gation held  justifiable;  State  v.  Illinois  Cent.  R.  Co.,  33  Fed.  756, 
holding  certain  structures  in  Lake  Michigan  were  authorized  by 
United  States  otilcials;  United  States  v.  North  Bloomfield  Grav.- 
Min.  Co.,  81  Fed.  253,  act  creating  California  debris  commission 
held  constitutional. 

States. —  Quaere,  as  to  whether  State,  seeliing  to  prevent  nuisance 
in  navigable  water  of  United  States,  must  not  aver  and  show  spe- 
cial and  peculiar  injury  therefrom,  such  as  would  enable  private 
person  to  maintain  similar  action  in  another  court,  p.  14. 

Commented  upon  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  289, 
32  L.  243,  8  S.  Ct.  1373,  reviewing  cases,  refusing  to  take  jurisdic- 
tion of  action  by  State  on  judgment  of  its  court. 

Miscellaneous. —  J.  S.  Keator  Lum.  Co.  v.  St.  Croix  Boom  Co.,  72 
Wis.  99,  7  Am.  St.  Rep.  862,  38  N.  W.  544,  not  in  point 

93  U.  S.  14-18,  23  L.  785,  FULLER  v.  CLAFLIN. 

Appeal  and  error. — An  order  striking  out  answer  is  not  mere  pro- 
cedure in  the  cause,  but  Is  the  ending  of  the  cause,  leaving  action 
undefended  and  with  right  to  immediate  judgment;  hence  is  ap- 
pealable, p.  16. 

Cited  and  applied  In  Carpenter  v.  Canal  Co.,  35  Ohio  St.  315, 
citing  cases,  where  order  dismissing  answer  and  cross-petition  was 
held  final;  Henry  v.  Jeans,  48  Ohio  St.  459,  28  N.  E.  674,  order  strik- 
ing out  answer  held  to  he  final. 

Pleading. —  Where  answer  was  sustained,  as  against  demurrer, 
and  order  to  make  more  definite  was  reasonably  complied  with,  an 
order  striking  same  out  was  held  erroneous,  pp.  17,  18, 

93  U.  S.  18-24,  23  L.  787,  EX  PARTE  PARKS. 

Appeal  and  error. —  Regulation  of  appellate  power  of  Supreme 
Court,  having  been  conferred  upon  Congress,  and  Congress  having 
given  appeal  or  writ  of  error  in  only  specified  cases,  those  errors 


93  U.  S.  18-24  Notes  on  U.  8.  Reports.  8S4 

which  can  only  be  rerlewed  by  appeal  or  writ  of  error  cannot  be 
reviewed  in  any  other  cases  than  those  In  which  those  processes 
are  given,  p.  21. 

Habeas  corpus. —  Writ  of  habeas  corpus  cannot  issue  to  correct 
mere  error  in  point  of  law,  committed  by  court  in  case  properly 
subject  to  its  cognizance;  only  relief  in  such  case  being  by  appeal 
or  writ  of  error,  p.  21. 

Cited  and  applied  in  Ex  parte  Grouch,  112  U.  8.  180,  28  L.  691, 
5  S.  Gt.  97,  collecting  cases,  refusing  writ  where  trial  court  had  ju- 
risdiction; Bx  parte  Blgelow,  113  U.  S.  331,  28  L.  1007,  5  S.  Gt  544. 
lower  court  had  jurisdiction  to  say  whether  prisoner  was  put  twice 
in  jeopardy;  In  re  Coy,  127  U.  S.  758,  759,  32  L.  281,  8  S.  Ct  1272. 
1273,  reviewing  authorities,  refusing  writ  where  trial  court  had 
jurisdiction  of  offense  charged;  Bx  parte  Terry.  128  U.  S.  305.  32 
L.  409,  9  S.  Gt.  79,  S.  G..  quoted  in  note  in  13  Sawy.  463,  cftln? 
cases,  refusing  to  discharge  prisoner  held  for  contempt  committed 
in  presence  of  Circuit  Court;  Stevens  v.  Puller,  136  U.  S.  478,  34 
L.  463,  10  S.  Gt  913,  Bx  parte  Bergman,  18  Nev.  344,  4  Pac.  217, 
and  In  re  Ream,  64  Neb.  669,  75  N.  W.  24,  remanding  prisoner 
where  proceedings  were  merely  irregular;  In  re  Schneider,  148 
U.  S.  166,  37  L.  408,  13  S.  Ct.  572.  denying  writ  where  prisoner  had 
been  compelled  to  exhaust  peremptory  challenges  on  incompetent 
jurors;  In  re  Predericlc,  149  U.  S.  76,  37  L.  656,  13  S.  Gt  795.  re- 
manding prisoner  where  remedy  by  writ  of  error  was  open;  In  re 
Tyler,  149  U.  S.  180,  37  L.  694,  13  S.  Ct  789.  where  prisoner  was 
held  for  disobedience  of  injuncticm  issued  within  court's  jurisdic- 
tion; In  re  Swan,  150  U.  S.  653,  37  L,  1211.  14  S.  Gt  230.  and  Ex 
parte  Mooney.  26  W.  Ya.  43,  53  Am.  Rep.  65,  prisoner  could  not 
be  discharged  until  so  much  of  sentence  as  was  lawful  had  been 
served;  In  re  Haynes,  80  Fed.  769.  remanding  prisoner  convicted 
on  two  indictments  —  one  good  and  one  bad;  Bx  parte  Ulrlch.  43 
Fed.  663,  collecting  authorities,  holding  issuance  of  writ  by  District 
Court  erroneous;  In  re  Bnslow,  45  Fed.  351,  refusing  to  correct  al- 
leged error  in  construction  of  State  law  by  committing  judge;  In 
re  Boyd,  49  Fed.  49,  refusing  to  review  commissioner's  decision  that 
beer  was  spirituous  liquor;  In  re  Jordan,  49  Fed.  241,  reviewing 
cases,  that  prisoner  would  be  discharged  on  appeal,  no  ground  for 
issuing  writ;  Howard  v.  United  States,  75  Fed.  997,  43  U.  S.  App. 
678,  34  L.  R.  A.  517,  and  n.,  refusing  to  review  court's  action  in 
consolidating  indictments;  In  re  Rowe,  77  Fed.  166,  40  U.  S.  App. 
516,  citing  numerous  cases,  where  prisoner  was  convicted  under 
new  indictment  filed  in  place  of  one  held  defective;  In  re  Hirsch, 
87  Fed.  1005,  57  U.  S.  App.  178,  where  prisoner  was  held  for  dis- 
obedience of  subpoena  duces  tecum;  Dover  v.  State,  75  Ala.  41. 
conviction  on  defective  verdict  no  cause  for  issuance  of  writ;  Bras- 
don,  ex  parte,  49  Ark.  144,  writ  will  not  issue  to  correct  error  in 
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refusing  Jury  trial  In  Mayor's  Court;  People  v.  Barton,  16  Colo.  82, 
26  Pac.  152,  defect  In  prayer  of  complaint  not  to  be  considered  on 
application  for  writ;  In  re  Blon,  59  Conn.  8d2,  20  Aa  666,  11  L.  B. 
A.  700,  and  n.,  collecting  authorities,  writ  would  not  Issue  for  Ir- 
regularities In  procedure;  Tolleson  v.  Greene,  83  Ga.  504,  10  S.  B, 
121,  refusing  to  inquire  into  validity  of  order  made  within  court's 
jurisdiction;  Smith  v.  Hess,  91  Ind.  429,  citing  authorities,  refusing 
writ  where  judgment  was  valid  on  its  face;  Ex  parte  Renshaw,  6 
Mo.  App.  475,  refusing  writ  in  aid  of  one  committed  indefinitely  foi 
contempt;  In  re  Thompson,  9  Mont  3S9,  23  Pac.  934,  habeas  corpus 
not  the  remedy  where  verdict  Is  contrary  to  evidence;  In  re  Betts, 
36  Neb.  285,  54  N.  W.  524,  nor  where  there  were  irregularities  in 
calling,  drawing  or  summoning  grand  jury;  Delgado  v.  Chavez,  5 
N.  Mex.  653,  25  Pac.  950,  proceeding  by  mandamus  not  void  by 
reason  of  mere  irregularity;  Knapp  v.  Thomas,  39  Ohio  St  389,  48 
Am.  St  Rep.  469,  reviewing  authorities,  refusing  to  allow  pardon 
to  be  impeached  in  habeas  corpus  proceeding;  State  v.  Staton,  88 
Tenn.  354,  12  S.  W.  1026,  denying  petition  based  on  judgment  erro- 
neous in  matter  of  law;  Ex  parte  Hays,  15  Utah,  81,  47  Pac.  614, 
refusing  to  go  into  validity  of  judgment  which  had  been  affirmed 
on  appeal;  In  re  Nolan,  —  Wash.  — ,  58  Pac.  223,  alleged  erroneous 
construction  of  statute;  dissenting  opinion  in  In  re  Neagle,  135  XT. 
8.  77,  34  L.  76,  10  S.  Ct  673,  majority  discharging  prisoner  held 
for  killing  in  defense  of  Federal  judge.  Cited,  arguendo,  in  United 
States  V.  Ball,  163  U.  S.  670,  41  L.  303,  16  S.  Ct  1195,  and  United 
States  V.  Doherty,  27  Fed.  733.  Cited  in  notes  in  1  Hughes,  607, 
P.  0.  10,764,  4  Dill.  173.  F.  C.  11,027,  26  Am.  Dec.  47,  and  23  Am. 
St  Rep.  109. 

Distinguished  in  Ex  parte  Siebold,  100  U.  S.  375,  25  L.  719,  and 
Ex  parte  Rollins,  80  Ya.  317,  both  holding  unconstitutionality  of 
act  ground  for  issuing  writ;  Miskimins  v.  Shaver,  —  Wyo.  — ,  58 
Pac.  417,  discharging  prisoner  committed  for  refusing  to  answer 
question  incriminating  in  character. 

Habeas  corpus. —  Where  proceedings  are  not  only  erroneous,  but 
void, —  as  where  court  is  without  jurisdiction  of  person  or  cause, 
and  party  is  subjected  to  illegal  Imprisonment  in  consequence,  they 
may  be  reviewed  by  writ  of  habeas  corpus  and  prisoner  be  dis- 
charged, p.  21. 

Cited  and  principle  applied  in  Ex  parte  Rowland,  104  U.  S.  612, 
26  L,  864,  and  In  re  Ayers,  123  U.  S.  486,  31  L.  223.  8  S.  Ct.  172, 
where  party  was  imprisoned  for  disobedience  of  writ  issued  without 
jurisdiction;  Ex  parte  Wilson,  114  U.  S.  421,  29  L.  90,  5  S.  Ct  937, 
where  prisoner  was  convicted  of  infamous  crime  without  indict- 
ment or  presentment;  Ex  parte  Bain,  121  U.  S.  14,  30  L.  853,  7  S. 
Ct.  788,  reviewing  authorities,  where  Indictment  was  changed  after 
filing;  Matter  of  Neilsen,  131  U.  8.  184,  83  L.  120,  9  S.  Ct  674,  hold- 
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in^  prosecution  for  unlawful  co-habltatlon  was  bar  to  prosecution 
for  adultery;  In  re  Mills,  135  U.  S.  270,  34  L.  110.  10  S.  Ct  7W,  and 
In  re  Bonner,  151  U.  S.  256,  38  L.  151,  14  S.  Ct.  325,  granting  writ 
where  sentence  imposed  was  contrary  to  statute;  Barrett  v.  Hop- 
kins, 2  McCrary,  132,  7  Fed.  314.  Circuit  Court  had  authority  to 
examine  proceedings  of  court-martial;  Ex  parte  Buskirk^  72  Fed. 
22,  25  U.  S.  App.  613,  discharging  prisoner  held  under  void  Judg- 
ment for  contempt;  In  re  Christian.  82  Fed.  202,  reviewing  autho^ 
ities,  where  one  held  under  void  sentence  was  discharged  without 
prejudice  to  right  to  resentence;  Ex  parte  Rosenblatt.  19  Nev.  442, 
3  Am.  St.  Rep.  003.  14  Pac.  299,  discharging  prisoner  convicted 
under  unconstitutional  law;  McLendon  v.  State.  92  Tenn.  524.  22 
S.  W.  201,  21  L.  R.  A.  740,  and  n.,  sheriff  civilly  liable  for  arrest 
under  void  process;  Ex  parte  Degener,  30  Tex.  App.  574.  576,  IT 
S.  W.  1113,  1114,  reviewing  authorities,  discharging  prisoners  held 
for  acts  constituting  no  offense;  Miskimins  v.  Shaver,  —  Wyo.  — , 
58  Pac.  415.  if  acts  for  which  prisoner  committed  for  contempt 
be  not  such,  the  committing  court  acted  without  Jurisdiction. 
See  note  in  29  Am.  Rep.  97. 

Distinguished  in  Lange  v.  Benedict,  73  N.  T.  33.  29  Am.  Rep.  92. 
holding  Judge  not  civilly  liable  for  act  in  excess  of  Jurisdiction. 

Habeas  corpus. —  If  commitment  be  against  law.  as  being  made 
by  some  one  who  had  no  Jurisdiction  of  the  cause,  or  for  a  matter 
for  which  by  law  no  man  ought  to  be  punished,  the  courts  are 
to  discharge,  p.  22. 

Approved  in  Ex  parte  Degener.  30  Tex.  App.  575.  17  S.  W.  1114, 
reviewing  authorities,  discharging  prisoner  held  for  act  constituting 
no  offense. 

Oourts. —  Federal  courts  derive  their  Jurisdiction  on  subject  of 
habeas  corpus  from  the  Constitution  and  laws  of  United  States, 
p.  22. 

Cited  without  application  in  In  re  Boles,  48  Fed.  76.  4  U.  S.  App.  1. 

Courts. —  Proviso  to  fourteenth  section  of  Judiciary  act,  that  writ 
of  habeas  corpus  should  not  extend  to  prisoners  in  Jail,  unless  in 
custody  under  or  by  color  of  authority  of  United  States,  etc.,  was 
somewhat  relaxed  by  4  Stat.  634.  5  Stat  539.  14  Stat.  44  (385),  p.  22, 

Approved  in  dissenting  opinion  In  ^lahon  v.  Justice.  127  U.  S. 
718.  32  L.  289,  8  S.  Ct,  1214,  majority  refusing  writ  in  favor  of 
fugitive  abducted. 

Courts, —  Except  in  aid  of  some  other  acknowledged  Jurisdic- 
tion. Supreme  Court  can  only  issue  writ  of  habeas  corpus  to  review 
action  of  some  inferior  court  or  officer,  p.  22. 

Cited  in  Ex  parte  Hung  Hang.  108  U.  S.  553.  27  L.  812.  2  S.  Ct 
864,  collecting  cases,  refusing  to  take  original  Jurisdiction  in  case 
of  foreign  subject 
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Coitfa.— Upon  application  for  writ  of  habeas  corpus,  Supreme 
Court  will  look  into  proceedings  only  so  far  as  to  determine  whether 
lower  court  had  Jurisdiction  and  did  no  act  beyond  the  powers  con- 
ferred upon  it,  p.  23. 

Approved  and  applied  in  In  re  Delgado,  140  U.  S.  588,  35  L.  580, 
11  S.  Ct.  875,  In  re  Corbett,  9  Ben.  277,  F.  C.  3,219,  and  In  re  Morris, 
40  Fed.  624,  825,  refusing  to  go  into  merits  of  controversy;  In  re 
Chapman,  156  U.  S.  215,  39  L.  402,  15  S.  Ct.  332,  where  court  re- 
fused to  interfere  before  final  determination  of  case  by  trial  court: 
In  re  Wong  Tung  Quy,  6  Sawy.  241,  47  Fed.  719,  reviewing  cases, 
retaining  case  to  ascertain  constitutionality  of  statute  under  which 
prisoner  was  held;  Ex  parte  Kenyon,  5  Dill.  389,  F.  C.  7,720,  where 
on  examination  it  appeared  that  committing  court  was  without 
jurisdiction;  Ex  parte  Farley,  40  Fed.  68,  issuing  writ  where  grand 
Juiy  had  been  impanelled  without  authority;  Ex  parte  Marx,  86 
Va.  44,  9  S.  E.  477,  refusing  to  consider  sufficiency  of  evidence. 

Appeal  and  error. —  To  determine  whether  offense  charged  in 
indictment  be  legally  punishable  or  not  was  within  the  power  of  trial 
court,  and  error  in  this  regard  cannot  be  reviewed  by  writ  of  habeas 
corpus,  p.  23. 

Approved  and  applied  in  Ex  parte  Yarborough,  110  U.  S.  653,  654, 
28  L.  274,  275,  4  S.  Ct.  153,  citing  cases,  where  indictment  was  for 
intimidating  voter;  Ex  parte  Shaffenburg,  4  Dill.  275,  F.  C.  12.696, 
refusing  writ  to  correct  alleged  error  in  this  decision;  In  re  Wilson, 
18  Fed,  35,  Ex  parte  Perkins,  29  Fed.  911,  to  same  effect  as  rule; 
Loomis  V.  Carrlngton,  18  Fed.  99,  where  Circuit  Court  refused  to 
disturb  previous  order  of  State  court  upon  removal;  Babb  v.  Bruere, 
23  Mo.  App.  608,  citing  cases,  court's  decision  that  pleadings  state 
cause  of  action  within  Its  jurisdiction;  In  re  Peraltareavis,  8  N.  Mex. 
32,  41  Pac.  539,  where  prisoner  was  committed  by  court  of  private 
land  claims  for  presenting  fraudulent  claim;  Parker  v.  State,  5  Tex. 
App.  582,  refusing  to  consider  validity  of  indictment  on  application 
for  writ  of  habeas  corpus.    See  note  in  26  Am.  Dec.  47. 

Distinguished  in  Matter  of  Nielsen,  131  U.  S.  184,  33  L.  120,  9 
S.  Ct.  674,  discharging  prisoner  who  had  been  once  in  jeopardy  for 
same  crime. 

93  V.  S.  24-37,  23  L.  789,  NEW  YORK  LIFE  INS.  CO.  v.  STAT- 
HAM. 

InaurazLce.— Policy  of  life  insurance  Is  not  contract  for  single 
year,  with  privilege  of  renewal  from  year  to  year,  by  payment  of 
annual  premiunr,  but  Is  an  entire  contract  for  assurance  for  life, 
subject  to  forfeiture  for  non-payment  of  stipulated  premiums,  p.  30. 

Approved  and  applied  in  Klein  v.  Insurance  Co.,  lOi  U.  S.  90,  26 
L.  663,  non-payment  not  excused  by  fact  that  Insured  was  uncon- 
scious and  beneficiary  did  not  know  of  policy;  Coffey  v.  Universal 
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Life  Ins.  Co.,  10  BIss.  300,  7  Fed.  305,  where  company  was  estopped 
to  set  up  forfeiture  by  ag(^nfs  refusal  to  accept  premium;  McMaster 
V.  New  York  Life  Ins.  Co.,  78  Fed.  36,  reviewing  authorities,  re- 
forming policy  to  conform  to  soliciting  agent's  representation  that 
grace  would  be  allowed;  McMaster  v.  New  York  L».  Ins.  Co.,  90  Fed. 
44,  56,  non-payment  not  excused  by  agent's  representation  that  one 
month's  grace  would  be  allowed;  Drake  v.  Stone,  58  Ala.  136.  re- 
viewing authorities,  interest  of  deceased  beneficiaries  passed  to  their 
personal  representatives;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  496, 
excluding  evidence  of  antecedent  verbal  agreement  as  to  time  and 
place  of  payment;  Feam  v.  Ward,  80  Ala.  563,  2  So.  119,  where 
creditor  was  allowed  to  pursue  insurance  money  paid  to  child; 
People  ▼.  Security  L.  Ins,  Co.,  78  N.  Y.  124,  34  Am.  Rep.  528,  in- 
solvent company  liable  in  damages  to  holders  of  running  policies; 
Whitehead  r.  New  York  Life  Ins.  Co.,  102  N.  Y.  152,  55  Am.  Rep. 
789,  6  N.  B.  269,  holding  policy  could  not  be  surrendered  without 
consent  of  beneficiary,  who  was  such  for  consideration  stated; 
Thompson  v.  New  York  L.  Ins.  Co.,  21  Or.  488,  28  Pac.  635,  an  in- 
struction that  insurance  was  from  year  to  year  properly  refused; 
Knickerbocker  L.  Ins.  Co.  v.  Heidel,  8  Lea,  498,  promises  subsequent 
to  policy  and  without  consideration  did  not  enter  Into  original  con- 
tract; Ewald  V.  Northwestern  Mut.  L.  Ins.  Co.,  60  Wis.  443,  19  N.  W. 
517,  surrender  value  forfeited  by  non-payment  of  interest  on  pre- 
mium notes,  as  agreed  in  policy;  dissenting  opinion  in  EUerbe  v. 
Barney.  119  Mo.  649,  25  S.  W.  389,  23  L.  R.  A.  441,  and  n.,  majority 
holding  forfeiture  clause  of  certificate  in  mutual  benefit  society  did 
not  discharge  member  from  past  dues;  arguendo,  in  Dungan  v. 
Mutual  Ben.  L.  Ins.  Co.,  46  Md.  492. 

Distinguished  In  Rosenplaenter  v.  Providence  Sav.  L.  Assur.  Soc., 
96  Fed.  723,  affirming  S.  C,  91  Fed.  732.  where  policy  was,  by  its 
terms,  a  contract  from  year  to  year. 

Insoxance.--  Each  installment  of  life  Insurance  premiums  is  part 
of  the  consideration  of  the  entire  insurance  for  life,  p.  30. 

Approved  in  citations,  supra;  also  in  concurring  opinion  In  Foster 
V.  Gile,  50  Wis.  611,  8  N.  W.  218»  where  beneficiary  died  first  his 
representatives  were  entitled  to  the  Insurance  against  those  of 
Insured. 

Insurance,— Associated  relation  exists  between  insured  parties 
whether  the  company  be  a  mutual  one  or  not;  for  out  of  co-existence 
of  many  risks  arises  the  law  of  average,  which  underlies  the  whole 
business,  p,  31. 

Cited  and  applied  in  Connecticut,  etc.,  Ins.  Co.  y.  Home  Ins.  Co., 
17  Blatchf.  147,  F.  C.  3,107,  declaring  policy  null  for  violation  of 
intemperance  clause;  Kellner  v.  Mutual  L.  Ins.  Co.,  43  Fed.  627, 
reviewing  authorities,  refusing  to  require  accounting  for  valne  of 
policy  voluntarily  surrendered. 
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Xnflurance.—  Forfeiture  for  non-payment  of  premiums  is  necessary 
means  for  protection  of  insurance  companies,  and  delinquency  can* 
not  be  tolerated  except  at  option  of  company,  p.  31. 

Cited  and  applied  In  Klein  t.  Insurance  Co.,  104  U.  S.  91,  26  L.  663, 
Don-payment  not  excused,  though  insured  was  unconscious  and 
none  else  knew  of  policy;  Smith  y.  New  Eng.  Mut.  L.  Ins.  Co.,  63 
Fed.  772,  28  TJ.  S.  ^pp.  48,  acceptance  of  certain  premiums  after 
due  did  not  estop  company  from  requiring  subsequent  punctuality; 
Southern  B.  &  L.  Assn.  y.  Annlston  L.  &  T.  Co.,  101  Ala.  589,  46  Am. 
St  Rep.  141, 15  So.  127,  29  L.  R.  A.  125,  and  n.,  and  Barrows  v.  South- 
em  B.  &  L.  Assn.,  —  Tenn.  — ,  50  S.  W.  667,  applying  principle  to 
Installments  due  on  loan  association  stock;  Pitts  v.  Hartford  L. 
&  A.  Ins.  Co.,  66  Conn.  386,  50  Am.  St  Rep.  103,  34  Atl.  98,  mental 
incapacity  at  time  notice  of  assessment  was  received  no  excuse; 
Continental  Ins.  Co.  v.  Daly,  33  Kan.  606,  7  Pac.  161,  collecting 
cases,  failure  to  pay  premium  note  at  maturity  forfeited  fire  policy; 
Snlllyan  y.  Germanla  L.  Ins.  Co.,  15  Mont.  535,  39  Pac.  746,  agree- 
ment that  agent's  office  rent  should  pay  premium  did  not  bind  com- 
pany; People  y.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  486,  9  N.  E. 
87,  where  paid-up  policy  was  forfeited  for  non-payment  of  interest 
on  premium  notes;  Ewald  y.  Northwestern  Mut  L.  Ins.  Co.,  60 
Wis.  441,  19  N.  W.  516,  where,  under  policy,  surrender  yalue  was 
forfeited  by  failure  to  pay  interest  on  premium  notes.  See  note  in  37 
Am.  Rep.  600. 

Insurance. —  Case  of  ordinary  life  policy  is  one  In  which  time  Is 
of  the  essence  of  the  contract,  non-payment  of  premiums  inyolying 
absolute  forfeiture,  against  which  equity  cannot  relieve,  p.  31. 

Approved  and  principle  applied  in  Klein  v.  Insurance  Co.,  104 
U.  S.  90,  26  L.  663,  where  non-payment  was  fatal,  though  insured 
was  unconscious  and  no  one  else  knew  of  policy;  Thompson  v.  In- 
surance Co.,  104  U.  S.  258,  26  L.  767,  Holly  v.  Metropolitan  L. 
Ins.  Co.,  105  N.  Y.  444,  11  N.  B.  510,  Hudson  v.  Knickerbocker  Ins. 
Co.,  28  N.  J.  Eq.  160,  Imperial  L.  Ins.  Co.  v.  Glass,  96  Ala.  570,  11 
So,  671,  and  Marston  v.  Life  Ins.  Co.,  59  N.  H.  04,  where  non-pay- 
ment of  note  for  premium  at  maturity  worked  forfeiture;  Kellner 
V.  Mutual  L.  Ins.  Co.,  43  Fed.  627,  reviewing  authorities,  refusing 
to  require  accounting  for  value  of  policy  voluntarily  surrendered: 
D'Orlu  y.  Bankers,  etc.,  L.  Assn.,  46  Fed.  356,  collecting  authorities, 
tender  of  all  amounts  due  did  not  relieve  against  forfeiture,  under 
California  statute;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  496,  ex- 
cluding evidence  of  verbal  agreement  as  to  time  of  payment,  made 
prior  to  policy;  Pitts  v.  Hartford  L.  &  A.  Ins.  Co.,  66  Conn.  3M,  50 
Am.  St  Rep.  101,  34  Atl.  97,  mental  incapacity  at  time  notice  of 
assessment  was  received  did  not  excuse  delinquency;  Fowler  v. 
Metropolitan  L.  Ins.  Co.,  116  N.  Y.  394,  22  N.  E.  577,  5  L.  R.  A. 
808,  and  n.,  non-payment  of  premium  note  interest  fatal,  though 
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advertising  pamphlet  promised  thirty  days'  grace;  Lamghlin  t.  Fidel- 
ity Mut  L.  Assn.,  8  Tex.  Civ.  App.  453,  28  S.  W.  413,  citing  cases,  de- 
mand for  payment  of  overdue  premium  note  no  waiver;  Union,  etc, 
L.  Ins.  Co.  V.  Chownlng,  8  Tex.  Civ.  App.  400,  28  S.  W.  119,  dting 
cases,  pursuant  to  its  terms,  policy  lapsed  on  non-payment  without 
action  by  company;  Abell  v.  Pennsylvania,  etc.,  L.  Ins.  Co.,  18  W. 
Va.  425,  reviewing  various  theories  and  adopting  rule  of  principal 
case. 

Distinguished  in  Insurance  Co.  v.  Norton,  96  U.  S.  242,  24  L.  692, 
extension  of  premium  note  held  waiver  of  forfeiture;  Insurance 
Co.  V.  Eggleston,  96  U.  8.  580,  24  L.  843,  where  forfeiture  was  ex- 
caused  by  company's  failure  to  notify  Insured  of  place  of  payment; 
Pendleton  v.  Knickerbocker  L.  Ins.  Co.,  7  Fed.  173,  company  having 
accepted  draft,  insured  was  entitled  to  protest  and  notice  before 
forfeiture  could  be  claimed;  Selvage  v.  John  Hancock  Mut  L.  Ins. 
Co.,  12  Fed.  605,  non-payment  excused  by  agent's  statement  as  to 
date  when  premium  was  due;  Murray  v.  Home  Ben.  L.  Assn., 
90  Cal.  409,  25  Am.  St.  Rep.  136,  23  Pac.  310,  where  demand 
for  subsequent  assessment  waived  previous  default 

War. —  Ordinary  debts,  when  performance  becomes  illegal  in  con* 
sequence  of  public  war,  are  merely  suspended  and  revive  with  close 
ef  war,  p.  31. 

War. — Doctrine  of  revival  of  contracts  suspended  during  war 
cannot  be  Invoked  to  revive  a  contract  which  It  would  be  unjust 
or  inequitable  to  revive,  e.  g.,  executory  contracts  in  which  time  Is 
material,  p.  32. 

Insurance.— Action  cannot  be  maintained  for  amount  assured 
on  life  policy  forfeited  for  non-payment  of  stipulated  premlnm, 
though  payment  was  prevented  by  existence  of  war,  p.  33. 

Cited  and  applied  in  Insurance  Co.  v.  Davis,  95  U.  S.  428,  24  I* 
454,  where  premium  was  tendered  to  one  who  at  beginning  was 
agent  of  company;  Owen  v.  New  York  Life  Ins.  Co.,  1  Hughes, 
324,  325,  F.  C.  10,631,  sustaining  demurrer  to  complaint  on  such 
policy;  Ellis  v.  Connecticut  Mut.  L,  Ins.  Co.,  19  Blatchf.  38G,  8  Fed. 
84,  Abell  V.  Pennsylvania  Mut.  L.  Ins.  Co.,  18  W.  Va.  428.  reviewing 
authorities,  to  same  effect  as  rule;  without  application  in  Williams 
V.  Paine,  169  U.  S.  72,  42  L.  665,  18  S.  Ct  286,  and  DiboU  v.  ^tna 
L.  Ins.  Co.,  32  La.  Ann.  182. 

Insurance. —  Reserve  fund  of  company,  which  should  equai  equi- 
table value  of  policy,  grows  out  of  premiums  paid  and  belongs  in  one 
sense  to  the  insured  who  has  paid  them,  somewhat  as  deposit 
in  savings  bank  belongs  to  depositor,  p.  34. 

Approved  in  Rolf  e  v.  Columbia  L.  Ins.  Co.,  76  Mo.  603,  against  diS' 
solved  companies,  running  policies  rank  with  death  claims;  People 
r.  Security  L.  Ins.  Co.,  78  N.  Y.  125,  34  Am.  Rep.  529,  Insolvent  com- 
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pany  liable  in  damages  to  holdens  of  running  polleirs;  People  t. 
Commercial  Al.  L.  Ins.  Co.,  154  N.  Y.  100,  47  N.  E.  970.  citing  cases, 
claim  against  insolvent  company  not  affected  by  insured's  death 
before  distribution;  dissenting  opinion  in  State  Board  v.  Holliday, 
150  Ind.  240,  49  N.  E.  24,  42  L.  R.  A.  838,  majority  holding  "  paid-up  " 
and  **  non-forfei table  and  partly  paid-up  "  policies  not  taxable. 

Insurance.— Where  Insurance  company  insists  upon  forfeiture 
for  non-payment  of  premium,  caused  by  war,  without  fault  of  the 
assured,  the  latter  is  entitled  to  equitable  value  of  the  policy  with 
interest  from  close  of  war,  p.  35. 

Cited  and  applied  in  Owen  v.  New  York  Life  Ins.  Co.,  1  Hughes, 
325,  F.  C.  10,631,  holding  assured  entitled  to  such  equitable  value; 
McDonnell  v.  Alabama  Gold  L.  Ins.  Co.,  85  Ala.  409,  5  So.  122, 
policyholders  in  insolvent  company  entitled  to  enforce  stockholder's 
liability  for  surrender  value;  Smith  v.  Charter  Oak  L.  Ins.  Co..  t>4 
Mo.  333,  where  company  refused  to  continue  insurance  before  inter- 
state business  was  suspended  by  war;  McDonald  v.  Metropolitan  L. 
Ins.  Co.,  68  N.  H.  6,  73  Am.  St.  Rep.  551,  38  Atl.  501,  holding  in- 
sured entitled  to  equitable  value  when  company  cancelled  policy. 
Cited,  arguendo,  in  Whitehead  v.  New  York  L.  Ins.  Co.,  102  N.  Y. 
155,  55  Am.  Rep.  791.  6  N.  B.  271. 

Distinguished  in  Alabama  Gold  Ins.  Co.  v.  Garmany.  74  Ga.  58, 
and  Guess  v.  Imperial  L.  Ins.  Co.,  64  Mo.  App.  8,  where  company 
wrongfully  terminated  contract  and  Insured  recovered  all  moneys 
paid.  See  note  in  29  Am.  Rep.  207.  Limited  In  Davis  v.  New  York 
Life  Ins.  Co.,  3  Hughes,  446,  F.  C.  3,644,  holding  amount  of  equi- 
table value  a  question  for  jury;  Ewald  v.  Northwestern  Mut  L. 
Ins.  Co.,  60  Wis.  443,  19  N.  W.  517,  where  surrender  value  was 
forfeited  by  non-payment  of  interest  on  premium  notes.  Dis- 
approved In  Abell  t.  Pennsylvania  Mut.  L.  Ins.  Co.,  18  W.  Va.  428, 
reviewing  authorities,  holding  that  total  premiums,  less  actual  cost 
of  carrying  insurance,  should  be  returned,  with  Interest. 

Insurance.— The  equitable  value  of  life  insurance  policy  Is  the 
difference  between  the  annuity  which  would  have  to  be  paid  on  a 
new  policy  and  the  present  value  of  premiums  yet  to  be  paid  on  old 
policy  at  time  of  forfeiture,  p.  35. 

« 

Approved  In  Rumbold  t.  Pennsylvania  Mut  L.  Ins.  Co.,  7  Mo. 
App.  73,  applying  measure  of  damages  in  action  for  refusal  to  de- 
liver paid-up  policy;  Knickerbocker  Ins.  Co.  v.  Heldel,  8  Lea,  496, 
applying  rule  to  action  for  breach  of  contract  to  return  proportion 
of  premiums;  Nashville  L.  Ins.  Co.  v.  Mathews,  8  Lea,  505,  applied 
to  action  for  breach  of  non-forfeiting  stipulation. 

Distinguished  in  Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  74  Ga. 
58,  where  company  refused  to  continue  insurance,  full  amount  of 
premiums  was  recovered. 
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Ijuraranoe.— Applicant  for  insurance,  by  paying  first  premlunit 
obtains  insurance  for  one  year,  together  with  right  to  hare  insu^ 
ance  continued  from  year  to  year,  upon  payment  of  annual  premimn 
in  advance,  per  Strong,  J.,  p.  37. 

Approved  in  People  v.  Security  L.  Ins.  Co.,  78  N.  Y.  124,  34  Am. 
Rep.  528,  insolvent  company  liable  in  damages  to  holders  of  run- 
ning policies. 

Disapproved  in  Abell  v.  Pennsylvania  Mut  L.  Ins.  Co.,  18  W.  Va, 
426,  adopting  majority  rule  in  principal  case.  Questioned  in  Thomp- 
son V.  New  York  L.  Ins.  Co.,  21  Or.  488,  28  Pac.  635,  instruction  that 
Insurance  contract  was,  from  year  to  year,  properly  refused. 

War.—  When  parties  to  executory  money  contract  live  In  different 
countries,  which  go  to  war,  the  contract  is  suspended  during  tbe 
war,  and  revives  when  peace  ensues;  and  this  rule  applies  to  life 
insurance,  per  Clifford,  J.,  dissenting,  p.  37. 

Cited  in  elaborate  note  in  96  Am.  Dec.  630. 
Disapproved  in  Abell  v.  Pennsylvania  If.  Ins.  Co.,  18  W.  Va.  425, 
adopting  rule  as  stated  by  majority  in  principal  case. 

93  U.  S.  38^1,  23  L.  794,  TERRY  v.  ABRAHAM* 

Appeal  and  error.— No  modification  of  the  decree  can  be  made 
upon  appeal  which  would  be  to  prejudice  of  those  who  were  parties 
i  below  and  are  not  parties  in  Supreme  Court,  p.  39. 

Approved  in  Whltlock  v.  Willard,  18  Fla.  163,  164. 

Appeal  and  error.— Plaintiff,  in  suit  to  enforce  assignment  by  in- 
solvent bank,  is  estopped,  on  appeal,  from  objecting  to  an  allowance 
of  interest  to  other  creditors,  by  fact  that  he  claimed  and  receired 
interest  on  his  demands  in  same  manner,  pp.  39,  40. 

Aaaignment  for  benefit  of  creditors,  by  insolvent  bank,  did  not 
carry  statutory  liability  of  stockholders,  and,  in  action  for  enforce- 
ment of  such  assignment,  amounts  received  by  creditors  from  any 
other  source  are  material  only  in  diminishing  their  claims,  pp.  40,  41. 

93  U.  S.  41-43.  28  L.  795,  SMITH  v.  CHAPMAN, 

Executors  and  administrators.—  When  suit  is  against  defendant, 
as  executor,  and  no  devastavit  is  alleged,  judgment  de  bonis  proprUs 
Is  unwarranted,  though  it  appear  that  defendant  has  received 
assets,  unless  it  appear  that  no  assets  can  be  found,  p.  43. 

Cited  in  Senescal  v.  Bolton,  7  N.  Mex.  357,  358,  84  Pac.  447,  judg- 
ment by  default  against  administrator  In  such  case  should  not  be 
de  bonis  propriis;  without  application  in  Borer  v.  Chapman,  119  U. 
S.  593,  30  L.  534,  7  S.  Ct  344. 

Distinguished  in  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  776,  omis- 
sion of  executors  to  answer  bill  of  revivor,  held  admission  of  assets* 


883  Notes  on  U.  S.  Reports.  03  U.  S.  44-55 

98  U.  S.  44-46,  23  L.  796,  TERRY  ▼.  HATCH. 

Courts.—  Supreme  Court  has  no  Jurisdiction  on  appeal  from  Cir- 
cuit Court,  under  revised  statutes,  section  692,  where  matter  in  dis- 
pute, exclusive  of  costs,  does  not  exceed  $2,000,  p.  45. 

Appeal  and  error.— Party  to  suit  to  enforce  assignment  by  in- 
solvent bank,  having  taken  separate  appeal  from  order  allowing 
claim  of  another  creditor,  the  matter  in  dispute,  determining  Juris- 
diction of  Supreme  Court,  is  the  amount  which  appejlant  would 
have  received,  had  his  exception  been  allowed,  pp.  45,  46. 

Cited  and  applied  in  Chatfleld  v.  Boyle,  105  U.  S.  233,  234,  26  U 
945,  dismissing  appeal  where  distributive  shares  of  appellants  did 
not  equal  Jurisdictional  amount;  Rich  v.  Bray,  37  Fed.  276,  2  L.  R. 
A.  227,  and  n.,  citing  cases,  principle  applied  to  allegation  of  matter 
in  dispute  necessary  to  give  Circuit  Court  Jurisdiction;  Sklrving  v. 
National  L.  Ins.  Co.,  59  Fed.  745,  19  V,  S.  App.  442,  to  allegation  of 
party's  Interest  in  suit  to  restrain  collection  of  tax. 

93  U.  S.  46-55,  23  L.  797,  BEAVER  v.  TAYLOR. 

Appeal  and  error. —  Where  series  of  propositions  is  presented,  as 
one  request  to  charge,  one  of  which  is  unsound,  an  exception  to 
refusal  to  charge  the  series  cannot  be  maintained,  p.  54. 

Approved  and  applied  in  Transportation  Line  v.  Hope,  95  U.  S. 
301,  24  L.  478,  one  unsound  proposition  in  request.  Justified  refusal 
to  charge;  Worthington  v.  Mason,  101  U.  S.  149,  25  L.  849,  failure 
to  charge  was  not  error  where  there  appeared  to  be  no  evidence 
to  support  request;  United  States  v.  Hough,  103  U.  S.  73,  26  L.  306, 
Moulor  r.  American  L.  Ins.  Co.,  Ill  U.  S.  338,  28  L.  448,  4  S.  Ct. 
467,  Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31  L.  505,  8  S.  Ct  545, 
Bogk  V.  Gassert,  149  U.  S.  26,  37  L.  636.  13  S.  Ct.  741,  coUecting  au- 
thorities, Thiede  r.  Utah  Territory,  159  U.  S.  520,  40  L.  243,  16  S. 
Ct  66,  citing  numerous  cases,  St  Louis,  etc.,  Ry.  v.  Spencer,  71  Fed. 
95,  36  U.  S.  App.  229,  State  v.  Hyer,  39  N.  J.  L.  599,  Railway  v. 
Probst,  30  Ohio  St  106,  and  Western  Ins.  Co.  v.  Tobln,  32  Ohio  St. 
88,  all  holding  refusal  to  charge  series  Justified,  where  part  was 
unsound;  Cleveland,  etc.,  Ry.  Co.  v.  Zlder,  61  Fed.  909,  18  U.  S. 
App.  699,  holding  that  particular  propositions  must  be  specified  in 
exception,  though  all  requested  were  refused;  Yider  v.  O'Brien,  62 
Fed.  327,  18  U.  S.  App.  711,  exception  "  to  charge  in  its  entirety  and 
to  following  portions  thereof,"  held  unavailable.  See  note  in  99 
Am.  Dec.  129. 

Appeal  and  error.—  If  entire  charge  of  court  is  excepted  to,  or  a 
series  of  propositions  contained  in  it  is  excepted  to  In  gross,  and 
any  portion  thus  excepted  to  is  sound,  the  exception  cannot  be  sus- 
tained, p.  54. 

Cited  and  applied  in  Beckwith  v.  Bean,  98  U.  S.  284,  25  L.  131, 
citing  cases,  where  exception  to  series,  in  gross,  was  too  vague; 
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Boogher  v.  Insurance  Co..  103  U.  S.  98,  26  L.  312.  citing  cases,  ap- 
plied to  exception  to  report  of  referee;  Relfe  v.  Wilson,  131  U.  S.  cxc 
(appendix),  26  L.  212.  McClellan  v.  Peatt.  50  Fed.  687,  4  U.  S.  App. 
819.  Price  v.  Parkhurst,  53  Fed.  313,  10  U.  S.  App.  497,  coliecting 
authorities,  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  78,  5  U.  S.  App. 
423,  Shelp  v.  United  States,  81  Fed.  700,  48  U.  S.  App.  385.  citing 
numerous  cases.  Murphy  v.  Lemay,  32  Ark.  224.  Black  v.  Lewiston. 
2  Idaho,  257,  13  Pac.  81.  Ohio,  etc.,  R.  Co.  v.  McCartney,  121  Ind. 
387,  23  N.  E.  250,  Macintosh  v.  Bartlett,  67  Me.  133,  Harriman  ▼. 
ganger,  67  Me.  445,  Morrill  v.  Palmer,  68  Vt.  17.  33  Atl.  834,  33  L. 
R.  A.  417.  and  n.,  and  Meeker  v.  Gardella,  1  Wash.  148.  23  Pac.  839. 
all  holding  exception  to  charge  in  gross  insufficient,   where  any 
portion  of  instructions  was  sound;  Cleveland,  etc..  Ry.  Co.  v.  Zider, 
61  Fed.  909,  18  U.  S.  App.  699,  refusing  to  consider  objections  to  in- 
structions, where  exception  was  to  charge  as  entirety;  Woods  v. 
Berry,  7  Mont.  205,  14  Pac.  761,  exception  to  "  each  and  every "  ot 
the  instructions  was  too  general;  Railway  v.  Probst,  30  Ohio  St 
106.  refusing  to  notice  exception  to  charge  in  gross;  People  v.  Hart, 
10  Utah.  206,  37  Pac.  331.  collecting  numerous  cases,  general  excep- 
tion insufficient  to  warrant  court  In  reviewing  charge;  dlssentlnjc 
opinion  in  People  v.  Berlin,  10  Utah,  44.  36  Pac.  201,  majority  hold- 
ing exception  **  to  each  and  every  instruction  **  sufficient    See  ex- 
tensive note  in  99  Am.  Dec.  135. 

Appeal  and  error. —  Exception  to  such  portion  of  a  charge  as 
are  variant  from  requests  made,  not  pointing  out  the  variances, 
cannot  be  sustained;  It  Is  not  duty  of  judge  of  trial  or  appellate 
court  to  analyze  and  compare  instructions  to  ascertain  portions 
excepted  to,  p.  55. 

Cited  and  applied  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Trust 
Co.,  112  U.  S.  261,  28  L.  712,  5  S.  Ct  125,  citing  cases,  exception  to 
modification  of  proposition  requested,  not  specifying  variance,  held 
too  indefinite;  Jones  v.  East  Tenn.,  etc.,  R.  Co.,  157  U.  S.  683.  39 
L.  858,  15  S.  Ct.  719,  general  exception  to  "  refusal  and  charge  of 
court,"  held  insufficient;  Walker  v.  Windsor  Nat.  Bank,  56  Fed. 
78.  5  U.  S.  App.  423,  exception  to  refusal  to  charge,  "  except  so  far 
as  they  were  given,"  held  insufficient;  Phoenix  Assur.  Co.  v.  Lucker, 
77  Fed.  248,  42  U.  S.  App.  Ill,  reviewing  authorities,  exception 
'*  to  so  much  of  charge  as  requires  evidence  should  show  intent  to 
deceive."  Insufficient 

Limited  in  National  Cash-Reg.  Co.  v.  Leland,  94  Fed.  506,  hold- 
ing court  might  notice  plain  error,  though  exception  was  not  in 
proper  form. 

Exceptions,  Bill  of. —  One  object  of  an  exception  to  instructions 
given  jury  is  to  call  attention  of  judge  to  precise  point  in  which 
it  is  supposed  he  has  erred,  that  he  may  consider  it,  and  correct  it, 
if  proper,  p.  55. 
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Approved  in  Upton  v.  McLaughlin,  105  U.  S.  646,  26  L.  1200,  citing 
cases,  holding  exceptions  to  charge  did  not  raise  question  of  stat- 
ute of  limitations;  Jones  v.  East  Tennessee,  etc.,  R.  Co.,  157  U.  S. 
683,  39  L.  858,  15  S.  Ct.  710,  general  exception  "to  refusal  and 
charge  of  court,"  held  insufficient;  Thiede  v.  rtah  Territory,  159 
U.  S.  521,  40  L.  243,  16  S.  Ct.  66,  doubting  sufficiency  of  exceptions 
in  question;  Miller  v.  People,  23  Colo.  98,  46  Pac.  112,  an  objection 
to  oral  Instructions  en  masse,  held  insufficient;  Black  v.  Lewiston, 
2  Idaho,  257,  13  Pac.  81,  reviewing  authorities,  holding  exception 
must  point  out  particular  portions  complained  of;  Bias  v.  United 
States,  —  Ind.  Ter.  — ,  53  S.  W.  475,  holding  exception  "  to  entire 
charge,  for  obvious  reasons,"  raised  no  question  as  to  particular 
propositions;  Tousey  v.  Roberts,  114  N.  Y.  317,  11  Am.  St.  Rep.  658, 
21  N.  E,  400,  exception  *'  to  each  and  every  refusal "  to  charge, 
unavailable;  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  88,  exception 
to  propositions  "  differing  from  charges  asked,"  too  indefinite;  Mop- 
rlll  V.  Palmer,  68  Vt.  17,  33  Atl.  834,  33  L.  R.  A,  417,  and  n.,  "  to  all 
of  which  defendant  seasonably  excepted,"  held  too  general. 

93  U.  S.  55-63,  23  L.  798,  GRYMES  v.  SANDERS. 

Equity. —  Mistake  of  fact,  to  warrant  relief  in  equity,  must  be 
material,  and  such  that  but  for  it  complainant  would  not  have  as- 
sumed the  obligation  from  which  he  seeks  to  be  relieved;  it  must 
go  to  the  essence  of  the  object  in  view,  and  not  be  merely  incidental, 
p.  60. 

Approved  and  relied  upon  in  Post  v.  Bacon,  etc.,  Co.,  84  Fed.  373, 
50  U.  S.  App.  275,  holding  allegations  insufficient  to  justify  rescis- 
sion; Wood  V.  Evans,  43  Mo.  App.  233,  holding  materiality  must 
appear  in  pleading;  Hobart  v.  Jordan,  58  N.  H.  501,  mistake  as  to 
boundaries  no  defense  to  action  at  law  for  purchase  price;  Kowalke 
V.  Milwaukee,  etc.,  Ry.,  103  Wis.  478,  79  N.  W.  764,  765,  refusing  to 
set  aside  compromise  of  damage  claim  for  mistake,  where  woman 
subsequently  found  herself  to  have  been  pregnant. 

Distinguished  in  Barth  v.  Deuel,  11  Colo.  500,  19  Pac.  474,  when 
mistake  was  as  to  the  property  which  was  the  principal  Inducement 
to  the  contract. 

Equity.—  Mistake,  to  be  available  in  equity,  must  not  have  arisen 
from  negligence,  where  means  of  knowledge  were  easily  accessible; 
reasonable  diligence  must  have  been  exercised,  p.  61. 

Approved  and  applied  in  Kinney  v.  Consolidated  Virginia  Min. 
Co.,  4  Sawy.  445,  F.  C.  7,827,  refusing  to  reform  deed  as  to  amount 
conveyed;  Hunt  v.  Hardwick,  68  Ga.  104,  holding  party  negligent  in 
accepting  certain  statements  as  to  value  of  goods  purchased;  Smith 
V.  Tewalt,  9  Ind.  App.  650,  37  N.  E.  295,  where  party  was  not  al- 
lowed to  complain  of  mistake  in  value  of  stock;  Churchill  Twp.  v. 
Cummings  Twp.,  51  Mich.  451,  16  N.  W.  80a  township  estopped 
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to  object  to  settlement  by  negligence  of  its  board;  Richey  ▼.  Clark. 
11  Utah,  476,  40  Pac  718,  refusing  to  allow  recovery  of  money  paid 
under  mistake;  Persinger  v.  Chapman,  03  Va.  353,  25  S.  E.  6,  sus- 
taining demurrer  to  evidence;  dissenting  opinion  in  Oriswold  v. 
Hazard,  141  U.  S.  295,  35  L.  692,  11  S.  Ct  1000,  majority  reforming 
bond  executed  under  misapprehension  of  its  legal  effect 

Contracts.— Party  desiring  to  rescind  contract  for  mistake  or 
fraud,  must,  upon  discovery  of  the  facts,  at  once  announce  his 
purpose  and  adhere  to  it;  by  remaining  silent  and  treating  property 
as  his  own  he  is  held  to  waive  the  objection;  rule  especially  ap- 
plicable to  speculative  property  subject  to  constant  fluctuation  in 
value,  e.  g.,  mining  property,  p.  62. 

The  following  citing  cases  approve  and  apply  this  principle:  Mc- 
Lean V.  Clapp,  141  U.  S.  432,  36  L.  806, 12  S.  Ct.  30,  collecting  authori- 
ties,  holding  alleged  rescission  ineffectual  as  to  parties  who  knew 
nothing  of  it  for  years  afterwards;  Hoyt  v.  Latham,  143  U.  S.  567, 36 
L.  265,  12  S.  Ct  573,  reviewing  authorities,  refusing  to  set  aside  sale 
of  trust  property  to  trustee;  Kinney  v.  Consolidated  Virginia  Min. 
Co.,  4  Sawy.  445,  F.  C.  7,827,  where,  under  the  circumstances,  a 
delay  of  two  years  was  fatal;  Davis  v.  Read,  37  Fed,  424,  refusing 
rescission  where  complaint  was  made  but  no  notice  of  election 
to  rescind  was  given;  Kinne  v.  Webb,  54  Fed.  38,  12  U.  S.  App.  137, 
collecting  authorities,  and  affirming  S.  C,  49  Fed.  515,  refusing  to 
set  aside  conveyance  of  mineral  lands,  after  seven  years*  delay; 
Richardson  v.  Walton,  49  Fed.  896,  three  years  after  discovery  of 
fraud  constituted  laches;  Rugan  v.  Sabin,  53  Fed.  418,  10  IT.  S.  App. 
519,  collecting  authorities,  refusing  rescission,  where  party  remained 
silent  as  owner,  seven  years;  Scheftel  v.  Hays,  58  Fed.  460,  19  XJ. 
S.  App.  220,  where  three  years'  delay  aftor  discovery  of  fraud  was 
fatal;  Chicago,  etc.,  Ry.  Co.  v.  Pierce,  64  Fed.  296,  24  TJ.  S.  App. 
331,  where  two  years  was  fatal  to  right  of  one  to  rescind  contract 
made  while  incompetent;  Sagadahoc  Land  Co.  v.  Ewing,  65  Fed. 
705,  31  U.  S.  App.  102,  two  years  held  inexcusable  delay,  where 
contract  was  for  purchase  of  lots  of  uncertain  value;  Bement  v. 
La  Dow,  66  Fed.  194,  reviewing  authorities,  two  years'  recognition 
of  contract  after  discovery  of  fraud,  held  ratification;  Lumley  t. 
Wabash  Ry.  Co.,  71  Fed.  29,  refusing  to  cancel  release  of  claim 
for  injuries,  after  three  years'  acquiescence;  Stuart  v.  Hayden,  72 
Fed.  412,  36  U.  S.  App.  462,  where  suit  for  damages  for  the  fraud, 
estopped  party  from  obtaining  rescission;  Elingman  &  Co.  v.  Stod- 
dard, 85  Fed.  746,  57  U.  S.  App.  391,  one  who  with  knowledge  of 
fraud  exacted  performance  could  not  defend  on  that  ground;  Alger 
V.  Anderson,  92  Fed.  698,  where  right  to  rescission  was  lost  by 
laches,  party  could  recover  no  damages,  in  equity;  Weathers  v.  Hill, 
92  Ala.  496,  9  So.  413,  party  lost  right  to  object  to  mistake  in  de- 
scription by  fifteen  years  acquiescence;  Fitzhugh  v.  Davis,  46  Ark. 
348,   failure  of  title,  as  cause  for  rescission,   waived  by  laches; 
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Delano  y.  Jacoby,  96  Gal.  282,  31  Am.  St.  Rep.  207,  31  Pac.  292,  right 
to  rescission  of  notes  and  mortgages  waived  by  laches;  Dlsbrow  y. 
Secor,  68  Ck>nn.  38,  18  Atl.  982,  rlgbt  to  rescind  waived  by  occupa- 
tion and  sale  of  property;  Hunt  y.  Hard  wick,  68  Ga.  104,  right  to 
rescission  being  waived  by  laches,  fraud  was  no  defense  to  action 
on  the  contract;  Perry  v.  Pearson,  135  111.  240,  25  N.  B.  642,  where 
under  the  circumstances,  three  months'  delay  was  fatal;  Greenwood 
▼.  Fenn,  136  111.  158,  26  N.  E.  490,  holding  purchaser  waived  ob- 
jection to  quality  of  land  by  waiting  until  crop  was  grown;  Day 
▼.  Port  Scott  Inv.  Co.,  153  111.  304,  38  N.  B.  570,  where  defense  of 
fraud  was  not  available  in  suit  for  specific  performance;  Evans  v. 
Montgomery,  50  Iowa,  337,  delny  of  three  years  and  acts  in  recog* 
nition  of  contract  waived  right  to  rescind;  Wylie  v.  Gamble,  95 
Mich.  575,  55  N.  W.  381,  defends nt  precluded  from  relying  on 
fraudulent  representations  as  to  timber  on  land;  American,  etc., 
Assn.  V.  Rainbolt,  48  Neb.  440,  67  N.  W.  496,  by  his  actions  as 
director,  party  lost  right  to  rescind  stock  sale;  TTnited  States,  etc., 
Co.  Y.  Atlantic,  etc.,  R.  Co.,  34  Ohio  St.  463,  32  Am.  Rep.  385,  acquies- 
cence for  two  and  one-half  years  precluded  rescission;  Barnard  v. 
Roane  Iron  Co.,  85  Tenn.  153,  2  S.  W.  26,  sale  of  iron  ore  in  certain 
lands,  ten  years'  delay  held  fatal;  Ruohs  v.  Bank,  94  Tenn.  73,  28  S. 
W.  307,  rule  applied  to  sale  of  municipal  bonds;  Woodfolk  v.  Marley, 
%  Tenn.  470,  40  S.  W.  480,  action  dismissed  on  demurrer  where  com- 
plaint showed  three  years'  delay;  Landreth  Co.  v.  Schevend,  102 
Tenn.  498,  52  S.  W.  149,  delay  of  eleven  months  fatal  to  action  to 
rescind  composition  of  creditors;  Bamett  v.  Bamett,  83  Va.  510,  six 
years'  delay  fatal  to  action  to  rescind  bond  for  fraud;  Marrow  v. 
Brinkley,  85  Va.  62,  6  S.  B.  609,  party  estopped  to  deny  attorney's 
authority  in  matter  of  judicial  sale;  Jeffries  v.  Southwest  Va.  Imp. 
Co.,  88  Va.  973,  14  S.  B.  665,  collecting  cases,  silence  for  five  years 
rendered  sale  unimpeachable;  Wilson  v.  Hundley,  96  Va.  101,  70  Am. 
St.  Rep.  842,  30  S.  B.  494,  right  to  rescind  having  been  waived  by 
laches  did  not  revive  by  discovery  of  new  incidents  of  fraud; 
Thomas  v.  McCue,  19  Wash.  293,  53  Pac.  163,  four  years'  delay  a 
waiver  of  misconduct  in  sale  of  land;  Whittaker  v.  Southwest  Va. 
Imp.  Co.,  34  W.  Va.  230,  12  S.  E.  512,  refusing  to  set  aside  sale  for 
fraud  after  delay  of  six  years;  Williams  v.  Maxwell, 45  W.Va.308,31 
S.  E.  913,  reviewing  cases,  a  delay  of  three  years  .after  knowledge 
of  the  facts  held  laches.  Approved  obiter  in  Leicester  Piano  Co.  v. 
Front,  etc..  Imp.  Co.,  55  Fed.  200,  8  U.  S.  App.  374,  refusing  to  com- 
pel specific  performance  where  plaintiff  did  not  show  fairness. 

Limited  in  Northern  Pacific  R.  Co.  v.  Kindred,  3  McCrary,  628,  14 
Fed.  78,  delay  of  three  months  from  discovery  of  fraud  did  not 
afllrmatively  show  laches;  Cook  v.  Sherman,  4  McCrary,  32,  20  Fed. 
173,  holding  rule  not  applicable  to  rtsclssion  of  settlement  between 
trustee  and  beneficiary;  Watts  v.  British  &  Am.  Mortg.  Co.,  60  Fed. 
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485,  23  IT.  S.  App.  257,  rescinding  mortgage  for  fraud,  thongb  plain- 
tiff had  advertised  the  property  for  sale. 

Contracts. —  Court  of  equity  is  always  reluctant  to  rescind  con- 
tract, unless  parties  can  be  put  in  statu  quo;  where  this  cannot  be 
done,  relief  is  given  only  where  clearest  and  strongest  equity  im- 
peratively damands  it,  p.  62. 

Cited  and  applied  in  Kinney  v.  Consolidated  Virginia  Min.  Co., 

4  Sawy.  445,  F.  C.  7,827,  refusing  to  reform  deed  as  to  amount  con- 
veyed; Allen  V.  Galloway,  30  Fed.  471,  where  party  sought  to  cancel 
settlement  and  retain  consideration;  Hamblin  v.  Bishop,  41  Fed. 
82,  refusing  to  order  reconveyance  of  land  sold  under  mistake  of 
law;  Blake  v.  Pine  Mountain,  etc.,  Co.,  76  Fed.  639,  640,  43  tJ.  S. 
App.  490,  collecting  authorities,  non-performance  according  to  legal 
effect  did  not  call  for  rescission  of  contract;  Post  v.  Beacon,  etc.,  Co., 
84  Fed.  373,  refusing  to  rescind  transfer  of  stock  made  under  pro- 
test; Piedmont  Land-Imp.  Co.  v.  Piedmont  Foundry  &  Mac.  Co., 
96  Ala.  394,  11  So.  333,  reviewing  cases,  refusing  cancellation  of 
deed  where  there  was  part  performance;  Bigelow  v.  Wilson,  99 
Iowa,  464,  68  N.  W.  800,  holding  burden  of  proof  not  sustained  as 
to  fraudulent  assignment;  Carlton  v.  Hulett,  49  Minn.  320,  51  N. 
W.  1055,  reversing  decree  which  annulled  mortgage  without  re- 
quiring restoration  of  consideration;  Richey  v.  Clark,  11  Utah,  476, 
477,  40  Pac.  718,  719,  refusing  to  allow  recovery  of  money  paid 
under  mistake;  Steams  v.  Beckham,  31  Gratt  417,  refusing  to  set 
aside  contract  and  deed  for  vendor's  incompetency;  Persinger  t. 
Chapman,  93  Ya.  353,  25  S.  E.  6,  sustaining  demurrer  to  evidence; 
Laidley  v.  Laidley,  25  W.  Va.  530,  refusing  rescission  of  sale,  where 
proi)erty  had  passed  to  third  parties. 

Vendor  and  purchaser. —  Facts  examined  at  length  and  held  not 
to  constitute  a  case  for  rescission  of  contract  of  sale  for  mistake 
in  extent  of  property  conveyed,  pp.  66-63. 

r 

93  U.  S.  64-71,  23  L.  802,  BIRDSALL  v.  COOLIDGB. 

Patents. —  In  suit  for  infringement  at  law,  verdict  of  Jury  must 
be  for,  and  is  limited  to,  finding  the  actual  damages  sustained, 
subject  to  right  of  court  to  enter  judgment  thereon  for  treble  the 
amount,  together  with  costs,  pp.  64,  69. 

Approved  In  Cincinnati  Gas  Co.  v.  Western  Siemens  Co.,  152  TJ. 
8.  205,  38  L.  413,  14  S.  Ct.  526,  applying  rule  to  action  for  breach  of 
contract,  conferring  exclusive  right  to  sell  patented  article;  Wooster 
▼.  Thornton,  26  Fed.  276,  refusing  to  disturb  master's  finding  that 
damages  were  less  than  license  fee;  Roger  v.  Shultz  Belting  Co..  45 
Fed.  52,  collecting  cases,  refusing  to  allow  recovery  of  profits;  Jud- 
son  V.  Bradford,  14  Fed.  Cas.  10,  actual  damage  for  infringement 
of  patent  corset 
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Damages.— Compensatory  and  actual  damages  mean  same  thing; 
1.  e.,  that  damages  shall  be  the  result  of  Injury  alleged  and  proved* 
and  amount  awarded  shall  he  precisely  commensurate  with  injury 
suffered,  whether  it  be  to  person  or  estate,  p.  64. 

Cited  in  Dobson  v.  Hartford  Carpet  Co.,  114  U.  S.  445,  29  L. 
179,  5  S.  Ct.  948,  collecting  authorities,  profit  per  yard  of  carpet 
sold  Is  not  measure  of  damages  for  infringement  of  design. 

Courts. —  Controversies  and  cases  arising  under  the  patent  laws 
are  originally  cognizable,  as  well  in  equity  as  at  law,  by  the  Cir- 
cuit Courts,  or  District  Courts  having  Circuit  powers,  p.  68. 

Patents. —  Prior  to  act  of  8th  July,  J.870,  owner  of  patent,  whose 
rights  had  been  infringed,  might  elect  to  proceed  in  equity  and  re- 
cover gains  and  profits,  or  to  sue  at  law  for  damages,  pp.  68,  69. 

Limited  in  Root  v.  Railway  Co.,  105  U.  S.  201,  26  L.  979,  dismiss- 
ing bill  brought  merely  for  an  account  of  gains  and  profits. 

Patents. —  Gains  and  profits  are  the  proper  measure  of  damages 
in  an  equity  suit  for  infringement,  except  where  injury  sustained 
is  plainly  greater  than  aggregate  of  what  was  made  by  respondent; 
in  which  case,  complainant  may  recover,  in  addition,  the  damages 
sustained,  pp.  69,  70.  . 

Cited  and  relied  upon  in  Marsh  v.  Seymour,  97  U.  S.  360,  24  L. 
907,  where  complainant  was  allowed  to  waive  profits  and  recover 
damages  as  for  license  fee;  Tilghman  v.  Proctor,  125  U.  S.  149,  31 
L.  668,  8  S.  Ct.  901,  reviewing  authorities,  where  advantage  gained 
by  using  complainant's  patent  process  was  measure  of  profits;  Simp- 
son V.  Davis,  22  Blatchf.  114,  22  Fed.  445,  adding  to  gains  and 
profits  an  amount  making  total  equal  actual  damages;  Locomotive 
Safety  T.  Co.  v.  Pennsylvania  R.  Co.,  2  Fed.  682,  and  Wlllimantic 
Thread  Co.  v.  Clark  Thread  Co.,  27  Fed.  866,  where  there  were  no 
profits,  and  damages  were  assessed  at  established  royalty;  Child 
T.  Boston,  etc..  Iron  Works,  19  Fed.  259,  having  taken  judgment 
for  profits,  party  could  not  bring  another  suit  for  damages;  Head 
T.  Porter,  70  Fed.  502,  reviewing  authorities,  and  holding  death 
of  defendant  did  not  abate  suit  for  injunction  and  profits;  Brady 
V.  Atlantic  Works,  3  Fed.  Cas.  1195,  actual  profits  allowed  for  in- 
fringement of  dredger. 

Ldmited  in  Root  v.  Railway  Co.,  105  U.  S.  201,  26  L.  979,  dls* 
missing  bill  brought  merely  for  accounting  of  gains  and  profits; 
Sayles  v.  Richmond,  etc.,  Co.,  3  Hughes,  178,  F.  C.  12,424,  dismiss- 
ing bill  founded  solely  on  ground  of  constructive  trusteeship. 

Patents. —  Evidence  of  established  royalty  furnishes  true  meas- 
ure of  damages,  in  action  at  law  for  infringement,  where  unlaw- 
ful acts  consist  In  making  and  selling  patented  improvement,  or 
in  extensive  and  protracted  use  of  same,  without  palliation  or 
excuse,  p.  70. 
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Cited  and  approved  In  Locomotive  Safety  T.  Co.  ▼.  Pennsylvania 
R.  Co.,  2  Fed.  682,  applying  this  measure  of  damage  in  equity  case; 
Stutz  V.  Armstrong,  25  Fed.  148,  applying  rule  where  InfHngement 
was  deliberate,  in  one  instance  for  two  years,  another  eighteen 
months;  Bell  v.  United  States  S.  Co.,  32  Fed.  651,  but  holding 
there  was  no  established  market  price;  Star  Salt-Caster  Co.  t. 
Crossman,  22  Fed.  Cas.  1133,  where  royalty  was  held  proper 
measure. 

Limited  in  Rude  v.  Wescott,  130  U.  S.  165,  32  L.  894,  9  S.  Ct 
468,  affirming  S.  C,  19  Fed.  834,  holding  there  must  be  an  estab- 
lished market  price,  mere  conjectural  estimate  insufficient;  Creamer 
Y.  Bowers,  85  Fed.  208,  where  complainant  has  monopoly,  rale 
varies. 

Patents. —  Where  use  Is  limited  one,  and  for  brief  period,  as  in 
case  at  bar,  it  is  error  to  apply  rule  of  royalty  as  measure  of  dam- 
ages f5r  infringement,  arbitrarily  and  without  quallflcation,  p.  71. 

Followed  in  Wooster  v.  Simonson,  16  Fed.  681,  license  tee  on 
whole  invention  not  measure  of  damage  for  infringement  of  one 
claim;  Bates  v.  St  Johnsbury,  etc.,  R.  Co.,  32  Fed.  628,  and  Keller 
v.  Stolzenbaugh,  43  Fed.  380,  where  complainant  was  allowed  bat 
one-half*  license  fee. 

93  U.  S.  71-72,  23  L.  805,  HURST  v.  WESTERN  AND  ATLANTIC 
R.  CO. 

Bemoval  of  causes. —  One  bringing  suit,  in  court  of  State  of  his 
residence,  against  citizen  of  another  State,  cannot  have  cause  re- 
moved to  Circuit  Court,  under  14  Stat  558,  p.  72. 

Distinguished  in  Duncan  v.  Associated  Press,  81  Fed.  421,  allow- 
ing removal  where  neither  party  was  citizen  of  State  where  action 
was  brought 

93  U.  S.  72-78,  23  L.  806,  CHEMUNG  CANAL  BANK  v.  LOWERY. 

Pleading. —  Where  English  practice  prevails,  statute  of  limita- 
tions cannot  be  set  up  by  demurrer,  in  actions  at  law,  though  It 
may  be  in  certain  cases  in  equity,  p.  75. 

Limitation  of  actions. —  Under  Wisconsin  statute,  providing  that 
defense  of  statute  of  limitations  may  be  taken  by  answer  only,  a 
special  demurrer  is  sufficient,  if,  on  face  of  complaint,  it  appears 
that  statutory  time  has  run,  p.  75. 

Approved  in  Bauserman  v.  Blunt,  147  U.  S.  652,  37  L.  318,  13  S. 
Ct  468,  citing  cases,  holding  question  properly  raised  by  demurrer 
under  Kansas  statute;  Commissioners  v.  Buckner,  48  Fed.  535.  de- 
fense properly  taken  by  demurrer,  under  revised  statutes,  section 
8227. 
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Conrte.—  Law  of  the  State,  that  defense  of  statute  of  Umltationa 
may  be  taken  by  demurrer,  is  binding  on  Circuit  Court,  p.  76. 

Cited  and  relied  upon  in  Roberts  v.  Lewis,  144  TJ.  8.  657,  36  L, 
582,  12  S.  Ct  782,  collecting  authorities,  where  general  denial  put 
in  issue  the  allegation  of  citizenship;  United  States  v.  Lawrence, 
14  Blatchf.  231,  F.  C.  15,574,  following  State  law  as  to  suing  per- 
sons severally  liable  on  same  instrument;  Jones  v.  Rowley,  73  Fed. 
288,  refusing  to  strike  out  plea  which  denied  allegation  of  juris- 
dictional amount 

Distinguished  in  Van  Vleet  v.  Sledge,  45  Fed.  752,  in  equity,  Cir- 
cuit Court  may  refuse  relief,  though  statute  has  not  run;  Therouz 
T.  Northern  Pac.  R.  Co.,  64  Fed.  87,  27  TJ.  S.  App.  508,  defense  could 
not  be  raised  by  motion  for  judgment,  where  point  was  not  taken 
in  answer. 

Payment. —  Debtor's  duty  is  to  seek  creditor  and  pay  at  his  resi- 
dence; failing  to  do  so  debtor  is  guilty  of  laches  against  law  of 
creditor's  residence  as  well  as  his  own,  p.  77. 

Limitation  of  actions. —  When  debtor  absents  himself  from  juris- 
diction, statute  of  limitations  ought  not  to  run  to  creditor's  prejudice, 
p.  77. 

Limitation  of  actions. —  Provision  that,  while  debtor  is  out  of 
State,  statute  shall  not  run  against  creditor,  if  latter  resides  in 
the  State,  but  shall,  if  he  resides  out  of  State,  produces  no  unconsti- 
tutional discrimination,  pp.  76-78. 

Approved  in  Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  325, 
19  N.  E.  627,  2  L.  R.  A.  638,  sustaining  statute  forbidding  action 
by  non-resident  against  foreign  corporation,  on  tort  arising  out  of 
State;  Western  U.  Tel.  Co.  v.  Russell,  12  Tex.  Civ.  App,  85,  33  S. 
W.  709,  sustaining  action  on  contract  formed,  and  to  be  executed 
in  another  State.    See  note  In  50  Am.  Dec.  884. 

»3  U.  S.  78-^,  23  L.  807,  RYAN  v.  CARTER. 

Appeal  and  error. —  Where,  by  stipulation,  Circuit  Court  tries 
case,  the  parties  are  concluded  by  its  findings  of  fact,  which, 
whether  general  or  special,  have  same  effect  as  verdict  of  jury, 
p.  81. 

Appeal  and  error. —  Upon  error  to  Circuit  Court  judgment,  where 
facts  are  tried  by  court,  the  sufflclency  of  the  findings  to  sustain 
the  judgment  is  the  only  matter  for  review,  p.  81. 

Approved  in  Saltonstall  v.  Birtwell,  150  U.  S.  420,  37  L.  1129, 
14  S.  Ct  170,  collecting  authorities,  holding  that  opinion  of  lower 
court  could  not  help  out  findings. 

Publio  lands. —  Statute  confirming  claims  to  public  lands,  which 
does  not  require  production  of  proofs,  but  confirms,  proprlo  vigore, 
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the  rights,  titles  and  claims  to  lands  embraced  by  it,  passes  title 
of  United  States  as  effectually  as  if  it  contained  In  terms  a  grant 
de  novo;  e.  g.,  first  section  of  act  of  June  13,  1812,  confirming  title 
to  certain  outlets  in  Missouri,  p.  82. 

Cited  and  applied  in  Tameling  y.  United  States,  etc.,  Co.,  98  U. 
S.  663,  23  L.  1003,  refusing  to  review  action  of  Congress  In  making 
similar  confirmation;  Morrow  v.  Whitney,  95  U.  S.  555,  24  L.  457, 
and  S.  C,  112  U.  S.  695,  28  L.  872,  5  S.  Ct  334,  where  defendant 
relied  upon  such  confirmation,  as  against  subsequent  patent;  Palmer 
V.  Low,  98  U.  S.  17,  25  L.  64,  after  act  of  July  1,  1864,  no  patent 
was  necessary  to  consummation  of  title  to  San  Francisco  pueblo 
lands;  United  States  y.  Conway,  175  U.  S.  67,  nor  to.  pueblo  grants 
to  Indians,  by  act  of  1858;  United  States  v.  Dalles  M.  R.  Co.,  14 
Sawy.  398,  41  Fed.  500,  refusing  to  declare  forfeiture  of  railroad 
land  grant;  United  States  ▼.  Maxwell  Land  6.  Co.,  26  Fed.  120, 
such  confirmation  held  equivalent  to  grant  de  novo;  McNee  t. 
Donahue,  76  Cal.  503,  18  Pac.  440,  reviewing  authorities,  act  of  1866, 
to  quiet  land  titles  in  California,  was  grant  in  prsesenti;  Jatnnn 
V.  Smith,  95  Cal.  159,  30  Pac.  201,  where  title  vested  at  date  of 
grant,  not  at  date  of  subsequent  patent;  Sanborn  v.  Yance,  69  Mich. 
226,  37  N.  W.  274,  citing  cases,  rights  of  confirmee  held  superior 
to  subsequent  homestead  entry;  Stoneroad  v.  Stoneroad,  4  N.  Mex. 
194  (65),  12  Pac.  742,  examining  survey,  alleged  to  infringe  rights 
of  prior  confirmee;  Waddlngham  v.  Robledo,  6  N.  Mex.  373,  28 
Pac.  671,  claimants  under  inchoate  Mexican  grant,  had  no  stand- 
ing as  against  confirmee;  Clark  v.  Hills,  67  Tex.  145,  2  S.  W.  358. 
construing  similar  act  of  legislature. 

Distinguished  in  Michigan  I^and,  etc.,  Co.  v.  Rust,  168  U.  S.  592. 
42  L.  592,  18  S.  Ct  209,  where  act  provided  specifically  for  issuance 
of  patent,  title  remained  in  government  until  that  time. 

Statutes. —  A  proviso  carves  special  exceptions  only  out  of  the 
body  of  the  act;  and  one  who  sets  up  such  exception  must  estab- 
lish it  as  being  within  the  words,  as  well  as  the  reason,  thereof, 
p.  83. 

Cited  and  applied  in  United  States  v.  Rector,  etc.,  36  Fed.  306, 
employment  of  pastor  was  within  act  forbidding  importation  of 
contract  labor;  United  States  v.  Saplnkow,  90  Fed.  659,  collecting 
cases,  "  cigars  "  included  "  cigarettes,"  in  amendment,  where  origi- 
nal act  so  provided;  Carter  v.  Hobbs,  92  Fed.  599,  trustee  may  sue 
in  Bankruptcy  Court  to  set  aside  fraudulent  preference. 

Statute  need  not  be  Interpreted  according  to  its  literal  Import 
when  its  evident  intent  is  different,  p.  84. 

Statutes,  in  pari  materia,  are  to  be  looked  to  as  one  statute,  in 
explaining  their  meaning  and  Import;  e.  g.,  acts  of  Congress,  re- 
specting claims  to  Xands  In  territories  of  New  Orleans  and  Louis- 
iana, p.  84. 
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Approved  In  la  »  Moore,  60  Fed.  950,  search  warrant  Issued  to 
seize  liquor,  under  organic  act  of  Alaska,  and  revised  statutes,  sec- 
tion 1065. 

Public  lands. —  Act  of  June  13,  1812,  supplemental  to  other  acts 
respecting  claims  to  outlets,  etc.,  in  Missouri,  operated  as  a  grant; 
and  the  proviso  that  It  shall  not  affect  confirmed  claims,  means 
that  it  shall  not  operate  to  prejudice  of  such,  pp.  81-84. 

Followed  in  Baird  v.  St  Louis  Hospital  Assn.,  116  Mo.  427,  22 
S.  W.  727,  holding  statute  of  limitations  ran  against  claimant  from 
1812;  Baird  v.  St  Louis  Hospital  Assn.,  3  Mo.  App.  438,  to  same 
effect  as  rule.    See  note  to  Tyler  v.  Wells,  2  Mo.  App.  639. 

Deeds. —  Where  a  deed  calls  for  the  whole  estate.  In  a  specified 
part  of  a  tract  of  land,  the  deed  must  control  the  rights  of  the 
parties,  and  partition  is  unnecessary,  p.  85. 

93  U.  S.  86-92,  23  L.  810,  KITCHEN  v.  RANDOLPH. 

Appeal  and  error. —  Justice  of  Supreme  Court  has  no  power  to 
allow  supersedeas,  in  cases  where  an  appeal  was  not  perfected  or 
writ  of  error  sued  out  and  served  within  sixty  days,  Sundays  ex- 
clusive, after  rendition  of  decree  or  Judgment  complained  of,  pp. 
87,  92. 

Cited  and  applied  in  Sage  v.  Central  R.  Co.,  93  U.  S.  416,  23  L. 
035,  vacating  supersedeas,  where  appeal  was  allowed  nunc  pro 
tunc;  First  Nat  Bank  v.  McAndrews,  7  Mont.  439,  17  Pac.  556,  order 
flxing  supersedeas  bond  erroneous,  where  appeal  was  not  taken  in 
sixty  days. 

Limited  in  Peugh  v.  Davis,  110  U.  S.  227,  28  L.  128,  4  S.  Ct  18, 
supersedeas  granted  where  appeal  was  allowed  in  time,  though 
bond  was  filed  later. 

Api>eal  and  error. —  Under  Judiciary  act  of  1789,  citation  was  es- 
sential to  validity  of  writ  of  error;  without  it,  writ  would  be 
Muashed;  the  writ  brought  up  the  record,  the  citation  the  parties, 
p.  87. 

Approved  In  Knight  v.  Weiskopf,  21  Fla.  162,  dismissing  writ, 
where  legal  service  had  not  been  made;  State  v.  Mitchell,  29  Fla. 
:>14,  10  So.  749,  appellate  court  had  no  Jurisdiction  before  writ  was 
Issued. 

Api>eal  and  error. —  At  common  law,  a  writ  of  error  was  a  super- 
sedeas by  implication,  p.  87. 

Approved  in  Barrego  v.  Territory,  8  N.  Mex.  463,  46  Pac.  353, 
liolding  writ  stayed  execution  in  criminal  case. 

Appeal  and  error. —  Under  Judiciary  act  of  1789,  execution  could 
not  issue  for  ten  days,  excluding  Sundays,  where  writ  of  error 
liiight  be  a  supersedeas,  p.  87. 
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Approved  in  Danielson  y.  Northwestern  Fuel  Co.,  55  Fed.  50, 
80  construing  section  1007,  revised  statutes. 

Appeal  and  error. —  Effect  of  writ  of  error  as  supersedeas,  de- 
pends  upon  compliance  with  conditions  imposed  by  statutes;  &  g^ 
lodging  a  copy  In  clerlc^s  office,  for  adverse  party,  p.  88. 

Approved  in  Foster  v.  Kansas,  112  U.  S.  204,  28  L.  630,  5  S.  Gt 
9,  holding  writ  operated  as  supersedeas,  only  from  time  of  filliur 
with  clerk;  Arnold  v.  Frost,  9  Ben.  269,  F.  G.  558,  appeal  bond,  com- 
plying with  section  1000,  revised  statutes,  operated  as  supersedeas, 
without  order. 

Appeal  and  error. —  Stay  of  proceedings  follows,  as  matter  of 
right,  issue  and  service  of  writ  of  error,  in  manner  and  wltbln  time 
prescribed,  p.  88. 

Approved  in  Rock  Island  Nat.  Bank  v.  Thompson,  173  111.  009,  64 
Am.  St.  Rep.  147,  50  N.  E.  1094,  time  did  not  run  against  right  to 
Issue  execution,  during  pendency  In  error. 

Appeal  and  error. —  Service  of  a  writ  of  error  or  perfection  of 
an  appeal,  within  sixty  days,  Sundays  exclusive,  after  rendering 
of  Judgment  or  passing  of  the  decree  complained  of,  is  an  indis- 
pensable prerequisite  to  a  supersedeas,  p.  92. 

Approved  in  Foster  v.  Kansas,  112  U.  S.  204,  28  L.  630,  5  S.  Gt 
9,  holding  writ  of  error  operated  as  supersedeas  only  from  time 
of  filing;  Danville  v.  Brown,  128  U.  S.  505,  32  L.  508,  9  S.  Ct  150, 
Sundays  are  excluded  In  computing  time,  under  revised  statutes, 
section  1007;  Rutherford  v.  Pennsylvania  Mut  L.  Ins.  Co.,  1  Mfr 
Crary,  123,  1  Fed.  459,  and  Brown  v.  Evans,  8  Sawy.  504,  18  Fed. 
57,  both  holding  time  for  serving  writ  ran  from  date  when  new 
trial  was  denied;  Union  Mut.  L.  Ins.  Co.  v.  Windett,  36  Fed.  839, 
appeal  not  allowed  until  after  the  sixty  days,  did  not  operate  as 
supersedeas;  Bond  y.  South  Carolina  Ry.  Co.,  55  Fed.  188,  post- 
poning sale,  pending  appeal,  without  supersedeas;  Waxahachie  ▼. 
Color,  92  Fed.  286,  refusing  to  review  judgment,  where  writ  of 
error  was  not  sued  out  In  prescribed  time. 

93  U.  S.  92-96.  23  L.  815,  DRESSER  v.  MISSOURI  &  IOWA  BY. 
&  CON.  CO. 

Bills  and  notes. —  Party  purchasing  negotiable  notes,  before  ma- 
turity and  without  notice,  paying  agreed  sum,  whether  large  or 
small,  or  giving  his  negotiable  paper  for  It,  may  recover  full  amount 
due  on  the  notes,  pp.  93,  94. 

Approved  in  WiUiams  v.  Huntington,  68  Md.  604,  6  4Jn.  St  B«^ 
485,  13  Atl.  340,  to  same  effect. 
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Pajrxnent. —  One  who  pays,  with  laiowledge  of  a  fraud,  Is  in  no 
better  position  than  if  he  had  not  paid  at  all;  and  this  is  a  rule 
as  to  contracts  generally,  p.  94. 

Equity. —  To  entitle  purchaser  to  protection  of  equity,  as  against 
legal  title  or  prior  equity,  he  must  be  purchaser  without  notice  and 
for  value  paid;  mere  security  to  pay  purchase  price  not  sufficient, 
p.  94. 

Approved  in  Moresi  y.  Swift,  15  Nev.  224,  where  attachment  lien 
was  held  superior  to  subsequent  mortgage. 

Distinguished  in  First  National  Bank  ▼.  Mount  Pleasant  M.  Co., 
103  Iowa,  521,  72  N.  W.  600,  pledgee  of  bill  of  lading  had  rights 
fiui>erior  to  creditor  attaching  before  advances  were  made. 

Bills  and  notes. —  Where  bona  fide  holder  takes  a  note,  misap- 
propriated, fraudulently  obtained,  or  without  consideration,  as  col- 
lateral security,  he  holds  it  for  the  amount  advanced  upon  it  only, 
pp.  95,  96. 

Approved  in  Bank  ▼.  McNalr,  116  N.  G.  554,  21  S.  E.  390,  one 
who  paid  one-half,  and  gave  credit  for  balance,  held  purchaser  for 
value. 

Bills  and  notes. —  Bona  fide  holder  of  notes,  purchased  upon  an 
unexecuted  contract,  upon  which  only  part  had  been  paid,  when 
notice  of  fraud  and  prohibition  to  pay  was  received,  can  recover 
only  the  amount  paid  before  notice,  pp.  93^-96. 

Approved  and  principle  applied  in  Lytle  v.  Lansing,  147  U.  S. 
70,  37  L.  84,  13  S.  Ct  259,  collecting  cases,  purchaser  of  municipal 
bonds,  known  to  be  contested,  charged  with  notice;  Thompson  v. 
Sioux  Palls  Nat.  Bank,  150  U.  S.  244,  37  L.  1067,  14  S.  Ct.  99, 
credit  of  check  on  bank's  books,  with  right  to  cancel,  was  not  pur- 
chase for  value;  Mann  v.  Second  Nat  Bank,  30  Kan.  421,  422,  423, 
1  Pac.  583,  584,  Manufacturers'  Nat.  Bank  v.  Newell,  71  Wis.  316, 
87  N.  W.  423,  and  Drovers'  National  Bank  v.  Blue,  110  Mich.  33, 
64  Am.  St.  Rep.  328,  67  N.  W.  1106,  collecting  authorities,  mere  dis- 
count of  paper  and  crediting  amount  to  depositor  did  not  make 
bank  purchaser  for  value;  New  Eng.  Trust  Co.  v.  New  York  Belt- 
ing Co.,  166  Mass.  45,  43  N.  E.  929.  where  pledgee  could  not  re- 
cover on  note  after  debt  secured  was  paid;  Lincoln  Nat  Bank  v. 
Davis,  25  Neb.  380,  41  N.  W.  282,  holding  assignee,  the  bank,  was 
not  shown  to  be  bona  fide  purchaser  for  value;  Knapp  v.  Hoboken, 
39  N.  J.  L.  397,  fraud  in  inception,  held  good  plea  to  action  on 
municipal  bonds.     See  notes  in  11  Am.  St  Rep.  322,  and  84  Am. 

Dec  402. 

Limited  in  Butterfield  v.  Ontario,  32  Fed.  892,  holder  not  affected 
by  knowledge  of  equities,  where  bona  fide  holder  for  value  inter- 
Toned.  Distinguished  in  Proctor  v.  Cole,  115  Ind.  20,  17  N.  B.  192, 
claim  arising  out  of  separate  transaction,  no  set-off  against  equitable 
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assignee  of  note;  Williams  y.  Huntington,  68  Md.  603,  604,  6  Am. 
St  Bep.  484,  485,  13  Atl.  340,  bona  fide  purchaser  not  limited  to 
price  paid,  because  less  than  par. 

Bills  and  notes. —  Bona  fide  holder  of  note,  given  for  executory 
contract,  is  not  protected  as  to  portion  of  contract  completed  after 
notice  of  a  fraud,  p.  96. 

93  U.  S.  96-99,  23  L.  818,  BIRD  Y.  LOUISIANA  STATE  BANE. 

Banks  and  banking. —  Where  bank  takes  note  for  collection,  It 
is  charged,  as  holder's  agent,  with  duty  of  collecting  and  doing  tbose 
things  necessary  to  charge  indorsers,  If  unpaid;  e.  g.,  giving  principal 
notice  of  non-payment,  so  that  he  may  protect  himself,  p.  98. 

Cited  In  elaborate  note  In  34  Am.  Dec.  311. 

Ijimitations  of  actions.—  Where  bank  Is  sued  for  failure  to  give 
notice  of  non-payment  of  note  Intrusted  to  it  for  collection,  before 
the  statute  had  run  in  favor  of  maker,  a  plea  of  plaintiff's  laches 
will  not  avail,  for  bank  might  have  paid  at  time  suit  brought  and 
been  subrogated  to  holder's  rights,  p.  99. 

93  U.  S.  99-108,  23  L.  819,  SHERLOCK  v.  ALLING. 

Commerce. —  States  cannot,  by  legislation,  place  burdens  upoff 
foreign  or  Interstate  commerce,  p.  102. 

Approved  In  McCall  v.  California,  136  U.  S.  113,  34  L.  394,  10  S. 
Ct  884,  license  tax  on  agency  of  foreign  railroad  corporation,  lield 
void. 

Commerce. —  In  all  cases  where  State  legislation  has  been  con- 
demned, as  Interfering  with  commerce.  It  has  operated  directly 
upon  commerce,  either  by  way  of  tax  on  Its  business,  license  upon 
its  pursuit  in  particular  channels,  or  conditions  for  carrsing  it  on, 
p.  102. 

Approved  In  Smith  ▼.  Alabama,  124  U.  S.  474,  31  L.  610,  8  S.  Ct 
567,  reviewing  authorities,  sustaining  statute  requiring  examina- 
tion and  license  of  locomotive  engineers;  Pittsburgh,  etc.,  Coal  Co. 
V.  Louisiana,  156  U.  S.  598,  39  L.  548,  15  S.  Ct  463,  sustaining  stat- 
ute making  inspection  by  gaugers  compulsory;  Anderson  v.  United 
States,  171  TJ.  S.  618,  19  S.  Ct.  55,  by-laws  of  Traders'  Live-Stock 
Exchange  are  not  unlawful  restraint  of  trade;  People  v.  Bock 
Island,  etc.,  Co.,  71  Fed.  755,  mandamus  to  compel  Interstate  rail- 
road to  run  trains  to  certain  station,  raised  Federal  question;  United 
States  V.  Addyston,  etc.,  Co.,  78  Fed.  718,  reviewing  authorities, 
"anti-trust  act"  of  1890,  not  violated  by  combination  attacked; 
Osborne  v.  Florida,  33  Fla.  200,  39  Am.  St.  Bep.  125,  14  So.  600,  25 
L.  B.  A.  132,  license  tax  on  all  express  companies  doing  local  busi- 
ness, held  valid;  Standard  Oil  Co.  v.  Combs,  96  Ind.  184,  4B  Am. 
Bep.  161,  tax  on  staves  of  foreign  corporation,  remaining  In  State 
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for  flnlshlng,  held  vaUd;  Benedict  v.  Colnmbus  Con.  Co.,  49  N.  J. 
Eq.  40,  23  Atl.  491,  statute  prohibiting  conveyance  of  natural  gas 
beyond  State  boundary,  la  invalid;  People  v.  Wemple,  131  N.  Y.  70. 
27  Am.  St  Rep.  545,  29  N.  B.  1003,  capital  of  foreign  corporation 
employed  in  local  business  may  be  taxed;  Smith  v.  State,  100  Tenn. 
498,  46  S.  W.  667,  41  L.  R.  A.  433,  statute  requiring  equal  separate 
apartments  for  whites  and  blacks  on  passenger  trains,  is  valid; 
dissenting  opinion  In  Gunn  v.  White  Sewlng-Mach.  Co.,  57  Ark.  42, 
20  S.  W.  594,  18  L.  R.  A.  200,  majority  holding  bond  given  by  can- 
vassing agent  of  foreign  corporation,  not  subject  to  requirement 
that  certificate  be  filed,  etc.;  Norfolk,  etc.,  R  Co.  v.  Commonwealth. 
88  Va.  108,  29  Am.  St  Rep.  713,  13  S.  B.  344,  13  L.  R.  A.  112.  and 
n.,  majority  holding  statute  forbidding  Sunday  freight  trains,  void. 

Oomxneroe.—  In  conferring  commerce  power  upon  Congress,  It  wa.** 
not  intended  to  cut  the  States  off  from  legislating  on  all  subjects 
relating  to  health,  life  and  safety  of  their  citizens,  though  sucli 
legislation  Indirectly  affect  commerce,  p.  103. 

Approved  In  Plumley  v.  Massachusetts,  155  U.  S.  473,  39  L.  227, 
15  S.  Ct  158,  reviewing  authorities,  sustaining  law  forbidding  salo 
of  Imitation  butter;  Louisville,  etc.,  R.  Co.  v.  Kentucky,  161  U.  S. 
701,  40  L.  859,  16  S.  Ct  724,  holding  State  might  forbid  consolida- 
tion of  parallel  railroads;  Hennington  v.  Georgia,  163  U.  S.  315. 
41  L.  173,  16  S.  Ct  1092,  law  forbidding  running  of  freight  trains  on 
Sunday  upheld;  Kohn  v.  Melcher,  29  Fed.  435,  statute  limitlnr: 
giving  liquor  licenses  to  certain  persons  not  Invalid;  United  States 
r.  Addyston,  etc.,  Co.,  78  Fed.  718,  reviewing  authorities,  "  anti-trust 
act*'  of  1890,  not  violated  by  combination  attacked;  Michigan  Tel. 
Co.  T.  Charlotte,  93  Fed.  14,  ordinance    requiring  company  to  re- 
move wrlres  from  main  street,  held  valid;  Brechbill  v.  Randall,  102 
Ind.  529,  52  Am.  Rep.  696,  1  N.  B.  363,  act  regulating  sale  of  patents, 
requiring  filing,  etc.,  held  valid;  Jamieson  v.  Indiana  Gas  A  Oil  Co.. 
128  Ind.  573,  580,  28  N.  B.  82,  84,  12  L.  R.  A.  658,  660.  reviewing 
authorities,  upholding  act  to  regrulate  pressure  on  gas  in  pipes;  State 
V.  Fulker,  43  Kan.  241,  22  Pac.  1022,  7  L.  R.  A.  185,  and  n.,  con- 
viction for  sale  of  liquor  in  original  packages;  Stevens  v.  State,  80 
Md.  674,  43  Atl.  931,  upholding  statute  forbidding  sale  of  game,  in 
origrlnal  packages,  or  otherwise;  Commonwealth  v.  Huntley,   150 
Mass.  245,  30  N.  B.  1131,  and  Waterbury  v.  Newton,  50  N.  J.  L. 
^539,  14  Atl.  607,  statutes  forbidding  importation  of  oleomargarine 
made  to  imitate  butter,  held  valid;  Burrows  v.  Delta  Transp.  Co., 
106  Mich.  594,  64  N.  W.  505,  29  L.  R.  A.  472,  a  statute    requiring 
fire-screens  on  steamers'  smoke-stacks,  held  valid;  People  v.  Wem- 
ple, IsrN.  Y.  70,  27  Am.  St.  Rep.  545,  29  N.  B.  1003,  capital  of 
foreign  corporation,  used  in  local  business,  is  taxable;  Norfolk,  etc., 
R.  Co.  T.  Commonwealth,  93  Va.  757,  57  Am.  St.  Rep.  833,  24  S.  E. 
$39,  34  L.  R.  A.  108,  overruling  S.  C,  88  Va.  108,  29  Am.  St  Rep. 
713,  13  S.  B.  844,  13  L.  R.  A.  112,  statute  prohibiting  running  of 
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Sunday  freight  trains  held  valid;  dissenting  opinion  In  Bowman  t. 
Chicago,  etc.,  Ry.  Co.,  125  U.  S.  513,  31  L.  716,  8  S.  Ct  708,  majority 
holding  statute  forbidding  shipment  of  liquor  into  Iowa  unconsti- 
tutional; Leisy  V.  Hardin,  135  U.  S.  152,  34  L.  147,  10  S.  Ot  699,  ma- 
jority holding  State  could  not  forbid  sale  of  liquors  In  original 
packages. 

Distinguished  in  State  ▼.  Indiana,  etc.,  Co.,  120  Ind.  580,  22  N.  B. 
779,  6  L.  R.  A.  583,  and  n.,  statute  forbidding  conyeyance  of  natu- 
ral gas  from  State,  held  unconstitutional. 

Commerce.— Legislation,  in  a  great  variety  of  ways,  may  affect 
foreign  and  Interstate  commerce  and  persons  engaged  in  it  without 
constituting  a  regulation  of  It,  within  the  Constitution,  p.  103. 

Approved  in  Hall  v.  De  Cuir,  95  U.  S.  487,  24  L.  548,  reviewing 
authorities,  statute  requiring  steamers  to  carry  whites  and  negroes 
in  same  cabin,  held  void;  Brown  v.  Houston,  114  U.  S.  631,  29  !*• 
260,  5  S.  Ct.  1096,  collecting  cases,  general  tax  on  property,  Includ- 
ing coal  shipped  in  from  another  State,  held  valid;  Kldd  v.  Pear- 
son, 128  XJ.  S.  23,  32  L.  351,  9  S.  Ct  11,  reviewing  authorities  sus- 
taining Iowa  prohibition  law  as  amended  In  1884;  Plumley  v.  Biassa- 
chusetts,  155  U.  S.  473,  39  L.  227,  15  S.  Ct  158,  sustaining  statute 
forbidding  sale  of  imitation  butter;  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  701,  40  L.  859,  16  S.  Ct  724,  reviewing  authorities. 
State  may  forbid  consolidation  of  parallel  railroads;  Western  UnioD 
Tel.  Co.  V.  James,  162  U.  S.  656,  40  L.  1107,  16  S.  Ct  936»  and 
Western  Un.  Tel.  Co.  v.  Pendleton,  95  Ind.  15,  48  Am,  Rep.  695, 
statute  Imposing  penalty  for  failure  to  receive  and  deliver  mes- 
sages, held  valid;  Hennlngton  v.  Georgia,  163  XJ.  S.  315,  41  L.  173, 
16  S.  Ct  1092,  sustaining  law  forbidding  running  of  freight  trains 
on  Sunday;  New  York,  etc.,  R.  Co.  v.  New  York,  165  U,  S.  631,  41 
L.  854,  17  S.  Ct.  419,  collecting  numerous  cases,  statutes  regulating 
heating  of  passenger  cars,  upheld;  Hopkins  v.  United  States,  171  U. 
S.  594,  19  S.  Ct  46,  rules  of  Kansas  City  Live-Stock  Exchange  held 
not  in  violation  of  act  of  July  2,  1890;  Henry  v.  Roberts,  50  Fed. 
904,  law  giving  lien  on  logs  cast  ashore  by  wind  and  tide,  held 
valid;  Connolly  v.  Scarr,  72  Iowa,  224,  33  N.  W.  642,  statutes  allow- 
ing recovery  of  money  paid  on  contract  for  sale  of  liquor,  valid. 

Cited  also  in  dissenting  opinions  in  Wabash,  etc.,  Ry.  Co.  v.  Dli- 
nois,  11«  U.  S.  594,  30  L.  257,  7  S.  Ct  23,  majority  holding  attempt  to 
regulate  freight  rates,  from  points  within  to  points  without  State, 
void;  Lelsy  v.  Hardin,  135  U.  S.  152,  34  L.  147,  10  S.  Ct  699,  ma- 
jority holding  State  could  not  forbid  sale  of  liquors  in  original  pack- 
ages; Gunn  V.  White  Sewlng-Mach.  Co.,  57  Ark.  48,  20  S.  W.  590, 
18  L.  R.  A.  211,  majority  holding  bond  of  foreign  corporation's  can- 
vassing agent  not  subject  to  requirement  that  certificate,  etc.,  be 
filed;  People  v.  Warden,  157  N.  Y.  141,  51  N.  B.  1015,  43  L.  R  A. 
274,  majority  holding  bill  prohibiting  *' scalping"  of  passengec 
tickets,  unconstitutional* 
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Goimnerce  power  of  Congress  authorizes  legislation  respecting  all 
subjects  of,  and  persons  engaged  In  foreign  and  interstate  com- 
merce, and  thd  instruments  by  which  they  are  carried  on,  p.  103. 

Cited  and  relied  upon  in  United  States  v.  Boston,  etc.,  K.  Co.,  15 
Fed.  211,  sustaining  revised  statutes,  sections  4386,  4390,  regulating 
transportation  of  live  stock;  United  States  v.  Beacham,  29  Fed.  284» 
Indictment  for  manslaughter,  under  revised  statutes,  section  5344; 
The  Oyster  Police  Steamers  of  Maryland,  31  Fed.  766,  these  vessels, 
navigating  Chesapeake  bay,  held  subject  to  Federal  inspection  laws; 
dissenting  opinion  in  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  33, 
39  L.  336,  15  S.  Ct.  261,  majority  refusing  to  suppress  sugar  trust 
under  26  Stat  209. 

Gommerce.—  Whatever  Congress  determines  as  to  a  regulation  of 
foreign  or  interstate  commerce,  or  as  to  liability  for  its  infringe- 
ment, is  exclusive  of  State  authority,  p.  104. 

Approred  in  Hall  v.  De  Cuir,  95  U.  S.  487,  498,  24  L.  548,  551, 
reviewing  cases,  statute  requiring  steamers  to  carry  whites  and 
negroes  in  same  cabin,  unconstitutional;  dissenting  opinion  in 
United  States  v.  E.  C.  Knight  A  Co.,  156  U.  S.  33,  39  L.  386,  15  S. 
Ot.  261,  majority  refusing  to  suppress  sugar  trust,  under  26  Stat 
209;  Geer  v.  Connecticut,  161  U.  S.  542,  40  L.  801,  16  S.  Ct  609, 
majority  sustaining  statute  forbidding  killing,  shipment,  or  shipping, 
game  out  of  State. 

Commerce.—  Where  Congress  is  silent,  legislation  of  State,  not  6U 
rected  against  commerce  or  any  of  its  regulations,  but  relating  to 
rights,  duties  and  liabilities  of  citizens,  is  obligatory  within  the  ter- 
ritorial Jurisdiction,  although  it  may  indirectly  and  remotely  affect 
operations  of  commerce,  p.  104. 

Approved  in  Brown  t.  Houston,  114  U.  S.  631,  29  L.  260,  5  S.  Ct 
1096,  collecting  authorities,  tax  on  all  property,  including  that 
shipped  in  from  sister  State,  held  valid;  Smith  v.  Alabama,  124 
U.  S.  474,  475,  476,  31  L.  510,  511,  8  S.  Ct  567,  568,  reviewing  au- 
thorities, statute  requiring  examination  and  license  of  all  locomo- 
tive engineers,  upheld;  Nashville,  etc.,  Ry.  Co.  v.  Alabama,  128 
U.  S.  101,  32  L.  354,  9  S.  Ct  29,  statute  requiring  examination  of 
railway  employees,  as  to  powers  of  vision,  sustained;  Plumley  v. 
Massachusetts,  155  U.  S.  473,  39  L.  227,  15  S.  Ct  158,  reviewing  au- 
thorities, and  sustaining  statute  forbidding  sale  of  Imitation  butter; 
Geer  v.  Connecticut  161  U.  S.  534,  40  L.  799,  16  S.  Ct  606,  sus- 
taining statute  forbidding  killing  of  game  for  shipment  out  of  State; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161  U.  S.  701,  40  L.  859,  16  S. 
Ct  724,  holding  State  could  forbid  consolidation  of  parallel  rail- 
roads; Missouri,  etc.,  Ry.  v.  Haber,  IGO  U.  S.  632,  42  L.  884,  18  S. 
Ct  495,  reviewing  authorities,  statute  Imposing  liability  on  carrier, 
for  bringing  in  diseased  cattle,  upheld;  Rae  v.  Grand  Trunk  Ry.  Co., 
14  Fed.  404,  statute  requring  company  to  draw  cars  of  another  road 
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Is  valid;  Pierce  v.  Van  Dusen,  78  Fed.  698,  47  U.  S.  App.  339,  review- 
ing authorities  upholding  statute  regulating  relations  of  raOroad 
company  to  its  employees;  McDonald  v.  MaUory,  77  N.  Y.  556,  33 
Am.  Rep.  671,  recovery  for  death  of  person  on  high  seas;  Gulf,  etc., 
Ry.  Co.  V.  Eddins,  7  Tex.  Civ.  App.  126,  26  S.  W.  165,  reviewing  au- 
thorities, statute  fixing  minimum  time  for  claim  of  loss,  held  valid; 
Western  Union  TeL  Co.  v.  Tyler,  90  Va.  300,  44  Am.  St  Rep.  913, 18 
S.  E.  281,  statute  fixing  penalty  for  failure  to  deliver  telegrams,  held 
valid;  Norfolk,  etc.,  R.  Co.  v.  Commonwealth,  93  Va.  759,  57  Am.  St 
Rep.  834,  24  S.  E.  840,  34  L.  R.  A.  108,  overruling  S.  C,  88  Va.  108, 
29  Am.  St  Rep.  713,  13  S.  E.  344,  13  L.  R.  A.  112,  and  n.,  sustaining 
lavr  forbidding  running  of  Sunday  freight  trains;  dissenting  opinion 
in  Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark.  48,  20  S.  W.  596,  18 
L.  R.  A.  211,  majority  holding  bond  of  foreign  corporation's  can- 
vassing agent  not  affected  by  requirement  that  certificate,  etc.,  be 
filed. 

Distinguished  in  Ex  parte  Jervey,  66  Fed.  960,  "  dispensary  law" 
held  void,  as  to  persons  who  brought  in  ]lc(uors  without  unload- 
ing it;  State  v.  Saunders,  19  Kan.  130,  131,  27  Am.  Rep.  100,  101, 
statutes  prohibiting  shipment  of  lawfully-killed  prairie  chickens  out 
of  State,  held  void;  Benedict  v.  Columbus  Con.  Co.,  49  N.  J.  Eq.  39, 
40,  23  Atl.  491,  statute  prohibiting  conveyance  of  natural  gas  out  of 
State,  held  invalid. 

Commerce.—  In  absence  of  congressional  action,  State  statute  giv- 
ing right  of  action  to  personal  representative  of  one  whose  death 
was  caused  by  marine  tort  applies,  and  thus  applied  it  constitutes 
no  encroachment  on  the  commercial  power  of  Congress,  p.  104. 

Cited  and  principle  applied  In  Missouri,  etc.,  Ry.  v.  Haber,  169 
U.  S.  632,  42  L.  884,  18  S.  Ct.  495,  reviewing  authorities,  law  making 
carrier  civilly  liable  for  bringing  in  diseased  cattle,  upheld;  Lake 
Shore,  etc.,  Ry.  v.  Ohio,  173  U.  S.  298,  19  S.  Ct.  470,  reviewing  au- 
thorities and  sustaining  act  requiring  trains  to  stop  at  certain 
towns;  The  Transfer,  No.  4,  61  Fed.  368,  20  U.  S.  App.  570,  affirming 
S.  C,  55  Fed.  105,  Humboldt  Lum.  Mfgrs.  Assn.  v.  Chrlstopherson, 
73  Fed.  247,  44  U.  S.  App.  434  (affirming  S.  C,  60  Fed.  433),  and  The 
Willamette,  70  Fed.  879,  44  U.  S.  App.  26,  31  L.  R.  A.  719,  review- 
ing authorities,  where  rule  of  principal  case  was  applied  to  libel  in 
personam,  in  Admiralty  Court;  Bigelow  v.  Nickerson,  70  Fed.  116, 
84  U.  S.  App.  261,  30  L.  R.  A.  338,  reviewing  authorities,  where  in- 
jury occurred  beyond  three-mile  limit  on  Lake  Michigan;  The 
Lamington,  87  Fed.  753,  recovery  for  tort  governed  by  law  of  place 
where  act  was  committed;  Cheboygan  Lum.  Co.  v.  Delta  Transfer 
Co.,  100  Mich.  32,  58  N.  W.  635,  statute  requiring  fire-screen  on 
steamers'  smoke-stacks,  held  valid;  Western  Union  Tel.  Co.  v. 
Tyler,  90  Va.  302,  44  Am.  St.  Rep.  914,  18  S.  E.  282,  statute  fixing 
penalty  for  delayed  delivery  of  any  telegram,  held  valid;  Richmond, 
etc.,  R,  Co.  V.  R.  A.  Patterson  Tobacco  Co.,  92  Va.  678,  24  S.  B* 
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264,  41  L.  R.  A.  514,  statute  making  carrier  liable  for  injury  on 
connecting  line,  in  certain  cases,  is  yalid;  Gulf,  etc.,  Ry.  r.  Dwyer, 
75  Tex.  581,  16  Am.  St.  Rep.  930,  12  S.  W.  1003,  7  L.  R.  A.  479,  up- 
holding Texas  law  giying  remedy  for  breach  of  contract  for  freight 
between  two  States.  See  note  in  27  Am.  St  Rep.  551. 
Limited  in  note  In  70  Am.  St  Rep.  681. 

Shipping. —  True  construction  of  act  of  Congress  of  1852,  to 
proyide  for  safety  of  passengers,  etc.,  is  that  owners  and  masters 
of  steam  yessel  and  the  yessel  itself  shall  be  liable  for  damage 
sustained  by  passenger,  or  his  baggage,  from  neglect  to  comply 
with  the  law;  in  addition  an  action  will  lie  against  negligent  en- 
gineer or  pilot,  p.  106. 

Cited  in  The  Annie  Faxon,  75  Fed.  318,  44  XJ.  S.  App.  591,  re- 
yersing  S.  C,  66  Fed.  580,  reviewing  authorities  and  holding  this 
act  not  repealed  by  act  of  June  26,  1884. 

Pilots.— Compulsory  pilotage  does  not  relieve  owners  or  yessel 
from  liability;  the  relation  of  master  and  servant  is  not  altered  by 
fact  that  pnot  is  selected  by  others  than  the  owners  or  master, 
p.  107. 

Approved  in  The  B.  M.  Norton,  15  Fed.  688,  and  Saulter  v.  New 
York,  etc.,  S.  S.  Co.,  88  N.  C.  127,  43  Am.  Rep.  739,  where  loss  was 
caused  by  pilot's  negligence. 

Shipping.—  By  common  law,  owners  are  responsible  for  damages 
committed  by  their  vessel,  without  reference  to  particular  agent  by 
whose  negligence  injury  was  committed,  p.  108. 

Shipping.— By  maritime  law,  the  vessel,  as  well  as  the  owners, 
is  liable  to  party  injured  for  damages  caused  by  its  torts;  it  is 
deemed  an  offending  thing,  and  may  be  prosecuted,  without  refer- 
ence to  adjustment  of  responsibility  between  owners  and  employees, 
for  the  negligence  resulting  in  injury,  p.  108. 

Cited  and  principle  applied  in  Gerrity  v.  Bark  Kate  Cann,  2 
Fed.  244,  reviewing  cases,  ship  held  liable  to  party  injured  by 
negligent  stowing  of  dunnage;  The  Rheola,  19  Fed.  927,  vessel  liable 
for  injury  to  stevedore,  resulting  from  defective  machinery;  The 
F.  C.  Latrobe,  28  Fed.  379,  and  Guthrie  v.  Philadelphia,  73  Fed. 
688,  holding  municipality  liable  for  injury  done  by  its  iceboat;  The 
Daylesford,  30  Fed.  637,  ship  liable  for  injury  caused  by  crew's 
negligence  in  placing  ladder  to  wharf;  The  Terrier,  73  Fed.  266,  267, 
yessel  liable  to  stevedore  for  injury  caused  by  negligence  in  laying 
floor;  McGough  v.  Ropner,  87  Fed.  535,  owner  liable  to  stevedore 
Injured  through  negligence  of  winchman. 

Shipping. —  Departure  from  rule  holding  owners  and  vessel  for 
latter's  tort,  except  as  liability  of  former  may  be  limited  by  sur- 
render of  vessel,  would  work  great  injustice,  and  will  not  lightly 
be  presumed,*  p.  108. 
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Approyed  in  The  F.  0.  Latrobe,  28  Fed.  379,  municipality  held 
liable  for  injury  done  by  its  iceboat;  The  Terrier,  73  Fed.  267, 
vessel  liable  to  stevedore  for  injury  caused  by  negligent  laying 
of  floor. 

96  U.  8.  108-116,  23  L.  822,  COMMISSIONERS  T.  LUCAS. 

Courts.— Supreme  Court  has  no  jurisdiction  to  review  simple 
judgment  of  reversal  by  State  court,  p.  113. 

Cited  in  Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  74,  1  S.  Ct 
16,  collecting  authorities,  and  dismissing  writ;  Essex  Pub.  Road 
Board  v.  Skinkle,  140  U.  S.  340,  35  L.  448,  11  S.  Ct  792,  applying 
rule  to  rights  of  public  road  board. 

Court&—  If,  by  any  direction  of  the  State  court,  the  entire  cause 
is  determined,  the  decision,  when  reduced  to  form  and  entered, 
constitutes  a  final  judgment,  reviewable  upon  writ  of  error  in  the 
Supreme  Court;  e.  g.,  order  of  reversal  with  direction  to  dismiss 
the  complaint,  pp.  113,  114. 

Approved  in  Cook  v.  Cook,  18  Fla.  636,  order  that  case  stand 
dismissed  at  plaintiff's  cost,  held  final;  Atlanta  v.  First  Methodist 
Church,  83  6a.  449,  10  S.  B.  231,  judgment  of  reversal  with  direction 
to  issue  injunction,  held  final. 

Distinguished  in  Norton  v.  Hood,  12  Fed.  765,  holding  appeal  did 
not  lie  from  District  Court's  interlocutory  refusal  to  grant  injunc- 
tion; Ketchum  v.  Thatcher,  12  Mo.  App.  188,  judgment  appealed 
from  would  not  support  plea  of  res  ad  judicata,  pending  appeal. 

Eminent  domain. —  Private  property  cannot  be  taken  from  in- 
dividuals by  the  State,  except  for  public  purposes,  and  then  only 
upon  compensation  or  by  way  of  taxation,  p.  114. 

Constitutional  law.— Attempt  by  legislature  to  take  private  prop- 
erty from  its  grantee,  and  restore  it  to  its  grantor,  would  be  un- 
constitutional as  an  impairment  of  the  obligation  of  contracts,  p.  11-L 

Approved  in  Hull  v.  State,  29  Fla.  100,  30  Am.  St.  Rep.  105.  11 
So.  101,  16  L.  R.  A.  312,  statute  extending  time  for  redemption  from 
tax  sales  cannot  affect  prior  purchasers. 

Municipal  corx>orations  are  mere  instrumentalities  of  the  State, 
for  convenient  administration  of  government;  their  i>owers  may  be 
qualified,  enlarged  or  withdrawn,  at  pleasure  of  legislature,  p.  114. 

Approved  in  Ex  parte  Wells,  21  Fla.  319,  citing  cases,  holding 
legislature  might  dissolve  municipal  corporation;  Agawam  v. 
Hampden,  130  Mass.  530,  citing  cases,  sustaining  act  requiring  re- 
imbursement of  moneys  paid  to  certain  use;  concurring  opinion  in 
Meriweather  v.  Garrett,  102  U.  S.  511,  26  L.  204,  holding  legis- 
lature had  power  to  revoke  mimicipal  charter;  dissenting  opinion 
in  State  v.  Denny,  118  Ind.  417,  4  L.  R.  A.  90,  majority  holding  act 
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void,  which  conferred  exclusive  control  of  streets,  etc.,  on  board  of 
public  works.    Cited,  aUo,  In  long  note  In  35  Am.  St.  Bep.  529. 

Municipal  corporations.—  Their  tenure  of  property,  derived  from 
the  State  for  specific  purposes,  or  obtained  for  such  purposes 
through  taxation,  is  so  far  subject  to  control  of  legislature  that  It 
may  be  applied  to  other  public  uses  of  municipality  than  originally 
designated,  p.  114. 

Cited  In  Ersklne  v.  Steele  County,  87  Fed.  634,  citing  cases,  sus- 
taining curative  act,  validating  illegal  county  warrant.  See  note, 
35  Am.  St.  Rep.  529. 

Municipal  corx>oration8.— Pi'operty  derived  by  municipalities 
from  other  sources  than  the  State,  is  often  held,  by  terms  of  grant, 
for  special  uses,  from  which  legislature  cannot  divert  it,  p.  115. 

Cited  and  applied  in  Mount  Hope  Cemetery  v.  Boston,  158  Mass. 
512,  35  Am.  St.  Bep.  518,  33  N.  E.  695,  legislature  could  not  compel 
transfer  of  cemetery  by  city,  without  compensation. 

Municipal  corx>orations. —  In  absence  of  constitutional  restraint. 
State  may  direct  restitution  to  municipal  taxpayers,  of  property 
exacted  from  them  by  taxation,  Into  whatever  form  the  property 
may  be  changed,  so  long  as  it  remains  in  possession  of  the  mu- 
nicipality, p.  116. 

Approved  hi  Dssex  Pub.  Boad  Board  v.  Sklnkle,  140  U.  S.  343, 
35  L.  449,  11  S.  Ct  793,  rule  applied  to  property  bid  in  by  board 
for  delinquent  assessments;  State  ^.  Whittlesey,  17  Wash.  455,  50 
Pac.  121,  sustaining  provision  as  to  guaranty  of  tax-sale  certificates. 
See  note,  85  Am.  St.  Bep.  534. 

Miscellaneous.— Mlsci ted  in  United  States  v.  Forty-three  Gallons  of 
Wlilskey,  108  U.  S.  494,  United  States  v.  Bum  Biver,  etc.,  Co.,  1 
McCrary,  401,  F.  C.  10,206,  and  The  Bheola,  22  Blatchf.  125,  19  Fed. 
927. 

98  U.  S.  116-123,  23  L.  825,  HOME  INS.  CO.  T.  CITY  COUNCIL. 

Coiirts.— To  give  Supreme  Court  jurisdiction  on  writ  of  error, 
Btate  court  judgment  must  come  within  one  of  the  three  categories 
mentioned  in  revised  statutes,  132,  section  709,  p.  121. 

Approved  in  Daniels  v.  Teamey,  102  U.  S.  417,  26  L.  187,  taking 
Jurisdiction  where  appellant  questioned  sherifiTs  authority  under 
ordinance  claimed  to  be  unconstitutional. 

Courte.—  Supreme  Court  may  review,  by  writ  of  error,  State  court 
decision,  upholding  municipal  license  tax  on  foreign  corporation, 
claimed  to  be  repugnant  to  contract  clause  of  Federal  Constitution, 

p.  121. 
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Dissenting  opinion  in  Badger  v.  New  Orleans,  49  La.  Ann.  813, 
21  So.  887,  37  L.  R.  A.  555,  refusing  to  compel  city  to  bndgel 
claim,  which  it  treated  as  void. 

Constitational  law.—  National  Constitution  declares  that  no  State 
shall  pass  any  law  impairing  obligations  of  contracts,  pp.  121, 122. 

Approved  in  New  Orleans  W.  W.  v.  Louisiana  Sugar  Co.,  125  U.  S. 
31,  31  L.  612,  8  S.  Ct  748,  reviewing  authorities,  where  ordinance 
in  question  was  not  a  law. 

Constitational  law. —  Where  act  providing  for  issuing  of  certifi- 
cates to  foreign  insurance  companies,  places  no  limitation  whatever 
upon  the  taxing  power,  a  subsequent  ordinance  Imposing  a  license 
tax  on  all  insurance  companies,  having  offices  or  doing  business  in 
the  city,  does  not  impair  the  obligation  of  any  contract,  pp.  122, 123. 

Approved  In  New  Orleans  Water  Works  v.  Louisiana  Sugar  Co., 
125  U.  S.  31,  31  L.  612,  8  S.  Ct.  748,  reviewing  cases,  ordinance  grant- 
ing mere  license  held  not  to  be  a  law  impairing  obligation  of  con- 
tracts; Postal  Tel.  Co.  v.  Charleston,  153  U.  S.  695,  38  L.  873. 14  S.  Ct 
1095,  affirming  S.  C,  56  Fed.  421,  reviewing  authorities,  license  tax 
upon  local  business  of  company,  held  valid;  dissenting  opinion  in 
State  V.  Hipp,  38  Ohio  St.  239,  majority  holding  act  repugnant  to 
State  Constitution. 

Distinguished  in  State  v.  Hipp,  38  Ohio  St  226,  act  imposing  cer- 
tain liquor  license  held  repugnant  to  State  Constitution. 

Courts. —  Upon  error  to  State  court,  Supreme  Court  will  consider 
no  more  of  case  than  Federal  questions  in  record,  p.  123. 

93  U.  S.  124-130,  23  L.  826,  COUNTY  OF  CALHOUN  v.  AMERI- 
CAN EMIGRANT  CO. 

Municipal  corx>oration8. —  Circuit  Court  may  enjoin  collection  of 
municipal  tax,  where  it  appears  that  assessors  acted  without  an- 
thority  of  law,  and  in  violation  of  special  contract  between  the  mo- 
nicipality  und  the  taxpayer,  p.  124. 

Deed  takes  effect  only  from  the  time  of  delivery,  though  it  may 
have  been  fully  executed  at  much  earlier  period,  p.  127. 
Cited  in  elaborate  note  in  53  Am.  St  Rep.  538. 

Deeds.--  Where  a  deed  is  delivered  as  an  escrow,  nothing  passes 
by  it,  unless  the  condition  be  performed,  though  record  of  the  deed 
has  been  wrongfully  obtained,  p.  129. 

Approved  in  Young  v.  Clarendon  Township,  132  U.  S.  354,  33  L 
862,  10  S.  Ct  111,  principle  applied  to  illegal  issue  of  municipAl 
bonds;  Mercer  County  v.  Provident,  etc.,  Co.,  72  Fed.  635,  43  U.  S. 
App.  21,  holding  county  could  not  legally  Issue  bonds  until  con- 
dition was  performed;  Daggett  v.  Daggett  143  Mass.  520,  10  N.  E. 
314,  citing  cases,  no  title  passed  by  delivery,  where  condition  waa 
not  performed. 
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Hnnicipal  corporations.—  Lnads  held  by  county  in  Its  proprietary 
r[Rht  are  as  much  subject  to  bargain  and  sale  as  It  held  by  an 
IndlTldual,  p.  128. 

Coimtles.—  Wliere  county  bad  no  authority  to  tax  public  prop- 
erty, an  agreement,  accoinpanying  sale  by  It  of  swamp  lands,  not  to 
tax  theu  uotil  conveyance  should  be  made,  was  Talid,  p.  128. 

Knnlctpal  corporattona.—  Where  municipal  corporation  sells  lasd. 
Its  agent  representing  that  tbrre  are  no  municipal  taxes  assessed 
against  same,  no  taxes  can  be  collected  for  previous  years,  If  a»- 
sessed  subsequently  to  the  conveyance,  p.  129. 

Estoppel.—  One  wrongfully  withholding  title  to  property  and 
beneflts  of  ownership  from  one  entitled  thereto,  cannot,  at  same 
time,  subject  the  property  to  burdens  for  tala  own  benefit,  hence 
county  having  Cor  certain  years  denied  plaintifTs  title,  is  equitably 
estopped  from  asserting  thereafter  that  piaintilT  then  had  the  title 
In  order  to  give  validity  to  tax  subsequeutiy  imposed,  p.  130. 

Distinguished  In  American  Em.  Co.  v.  Iowa  R.  L.  Co.,  52  Iowa, 
325,  3  N.  W.  89,  action  to  set  aside  conveyance  by  county,  did  not 
estop  It  from  taxing  the  property. 

Corporations  are  not  permitted,  with  Impunity,  to  Involve  others 
in  onerous  obligations,  by  their  misrepresentations  or  concealments, 
without  being  held  responsible  for  the  consequences,  p.  130. 

Approved  In  dlssentin;;  opinion  in  Lake  Superior,  etc.,  Co.  v.  Cun- 
ningham, 44  Fed.  813,  majority  holding  State  not  estopped  to  claim 
landa  In  question. 

Miscellaneous.—  MIscIted  in  Mobile,  etc.,  Co.  v.  Postal  TeL  Co.,  76 
Miss.  748,  and  RaUroad  v.  Telegraph  Co.,  101  Tenn.  69. 

93  tJ.  8.  130-^143,  23  L.  833,  CLAFLIN  v.  HOUSEMAN. 

Bankniptey.-  Whether  Inadvertently  or  not,  revised  statutes  have 
made  the  Jurisdiction  of  United  States  courts  exclusive  In  all  mat- 
ters and  proceedings  In  bankruptcy;  qutere.  whether  this  will  af- 
fect plenary  actions  and  suits,  p.  133. 

Approved  in  In  re  Anderson.  23  Fed.  495,  bankruptcy  bad  exclu- 
sive JuriBdictlon  to  determine  wife's  claim  to  bankrupt's  property; 
Sherwood  v.  Burns,  58  Ind.  508,  holding  State  court  had  no  Jurisdic- 
tion of  suit  by  assignee  to  recover  assets;  Hecbt  v.  Sprlngstead, 
61  Iowa,  509,  1  N.  W.  778,  reviewing  cases,  State  court  could  not 
vacate  a  Judgment  In  fraud  of  bankrupt  law;  Wetm(«e  v.  McMillan, 
57  Iowa,  348,  42  Am.  Bep.  45.  10  N.  W.  726,  State  court  had  Juris- 
diction to  set  aside,  at  assignee's  petition,  a  conveyance  fraudulent 
by  common  law;  Mann  v.  Flower,  23  Minn.  505,  holding  revision 
(lid  not  change  the  rule. 

Bankruptcy.— State  court  Is  not  deprived  of  Jurisdiction  of  a  case 
ty  defendant's  bankruptcy,  but  may  proceed  to  Judgment  without 
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noticing  the  bankruptcy  proceedings,  if  the  assignee  does  not  enter 
his  appearance,  or  proceed  against  him  if  he  does,  p.  134. 

Approved  In  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  565,  29  L. 
996,  6  S.  Ct  857,  discharge  no  bar  to  action  on  Judgment  when  it 
might  have  been  pleaded  in  original  action;  Getz  v.  First  Nat  Bank, 
10  Fed.  Cas.  274,  refusing  to  order  sale  of  mortgaged  property  un- 
der judgment  of  State  court;  In  re  Ogles,  93  Fed.  437,  reviewing 
cases  and  refusing  to  enjoin  attaching  creditors  of  involuntary 
bankrupt;  Hijo  v.  Hoffman  &  Co.,  29  La,  Ann.  23,  reviewing  au- 
thorities, holding  assignee  could  not  intervene  in  suit  against  banli- 
rupt,  and  set  up  discharge;  Calhoun  v.  Lanaux,  127  U.  S.  639,  32  L. 
299,  8  S.  Ct  1348,  appointment  of  Federal  receiver  does  not  first 
state  jurisdiction  of  mandamus  to  cancel  a  mortgage. 

Baxikruptcy.—  State  courts  have  concurrent  jurisdiction  with  Fed- 
eral courts  of  causes  of  action,  In  which  bankrupt  or  his  assignee  is 
a  party,  p.  134. 

Bankruptcy.— Assignee  becomes  invested  with  all  the  bankrupt's 
rights  of  action  for  property,  actions  arising  from  contract  or  the 
unlawful  taking  or  detention  of,  or  injury  to  property,  and  right  to 
sue  for  same,  p.  135. 

Approved  in  Walker  v.  Towner,  4  Dill.  167,  168,  F.  C.  17,089,  suit 
by  assignee  to  recover  debt  due  estate  barred  after  two  years;  Cover 
r.  Claflin,  57  Fed.  513,  rule  applied  to  suit  by  trustee,  appointed  un- 
der Ohio  statute,  to  recover  property  fraudulently  transferred; 
obiter  in  Speckart  v.  German  Nat.  Bank,  85  Fed.  17. 

Courts.— Where  jurisdiction  may  be  conferred  upon  Federal 
courts,  it  may  be  made  exclusive,  where  not  so  by  the  Constitution; 
but,  if  exclusive  jurisdiction  be  neither  express  nor  implied.  State 
courts  have  concurrent  jurisdiction,  whenever  by  their  own  Con- 
stitution, they  are  competent  to  take  it  p.  136. 

Cited  and  appUed  In  In  re  MoUer,  14  Blatchf.  211,  F.  C.  9,700, 
foreclosure  suit  brought  In  State  court  after  adjudication,  joining 
assignee,  was  not  contempt;  In  re  Abraham,  93  Fed.  778,  reviewing 
authorities,  trustee  cannot  proceed  against  general  assignee  by  sum- 
mary proceedings  in  Bankruptcy  Court;  Glover  v.  Love,  68  Ala.  220. 
citing  cases,  under  revised  statutes,  section  711,  State  court  has 
limited  jurisdiction  of  suits  by  assignee;  Raisler  v.  Oliver,  97  Ala. 
714,  38  Am.  St  Rep.  215,  12  So.  241,  reviewing  cases,  entertaining 
suit  against  postmaster  for  negligence;  Fresno  Nat.  Bank  v.  Superior 
Court,  83  Cal.  498,  499,  500,  24  Pac.  159,  160,  holding  Superior  Court 
had  jurisdiction  of  action  against  national  bank  in  another  county; 
Wilcox  V.  Luco,  118  Cal.  642,  62  Am.  St  Rep.  306,  50  Pac.  759,  45 
L.  R.  A.  582,  and  n.,  reviewing  authorities,  holding  State  court  bad 
jurisdiction  of  action  against  foreign  consul;  Continental  Nat  Bank 
V.  Folsom,  78  Ga.  456,  3  S.  E.  272,  foreign  national  banking  corpo- 
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ration  might  sue  In  State  court;  Copp  v.  Louisville,  etc.,  R.  Co.,  43 
La.  Ann.  513,  26  Am.  St.  Rep.  109,  0  So.  441,  12  L.  R.  A.  726,  and  n., 
suit  for  yiolation  of  Interstate  commerce  act  cannot  be  brought  In 
State  court;  Ordway  v.  Central  Xat.  Bank,  47  Md.  245,  28  Am.  Rep. 
460,  action  against  national  bank,  under  act  of  June  3,  1864,  may 
be  in  State  court;  First  Nat.  Bank  v.  Overman,  22  Neb.  117,  118, 
34  N.  W.  107,  Schuyler  Nat.  Bank  v.  -Bullong,  24  Neb.  827,  40  N.  W. 
414,  collecting  authorities,  and  Bletz  v.  Columbia  Nat.  Bank,  87  Pa. 
St  92,  93,  94,  30  Am.  Rep.  345,  347,  348,  entertaining  action  against 
national  bank  for  penalty;  Kidder  v.  Horrobin,  72  N.  Y.  165,  action 
by  assignee  to  recover  assets  of  bankrupt;  Polllon  v.  Lawrence,  77 
N.  Y.  214,  discharge  In  bankruptcy  may  be  attacked  by  State  court 
for  fraud  not  specified  In  revised  statutes,  section  5120;  Robinson  v. 
National  Bank,  81  N.  Y.  391,  37  Am.  Rep.  513,  State  court  had  juris- 
diction of  attachment  suit  against  non-resident  national  bank; 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  60,  of  action  to  charge  director  of 
national  bank  for  negligence;  People  v.  Welch,  141  N.  Y.  273,  38  Am. 
St.  Rep.  797,  36  N.  E.  330,  24  L.  R.  A.  120,  holding  State  court  had 
Jurisdiction  of  offense  provided  for  by  revised  statutes,  section  5344; 
Hade  v.  McVay,  31  Ohio  St  236,  State  court  might  entertain  action 
against  national  bank  to  recover  for  usurious  interest  paid;  Paul  v. 
McGraw,  3  Wash.  302,  28  Pac.  533,  requiring  national  bank  to  fur- 
nish data  for  assessor. 

Courts.—  Laws  of  the  United  States  are  laws  In  the  several 
States,  and  just  as  much  binding  on  the  citizens  and  courts  thereof 
as  the  State  laws  are,  pp.  136,  137. 

Cited  and  applied  in  Hudson  v.  Schwab,  12  Fed.  Cas.  818,  enjoin- 
ing action  in  State  court,  against  marshal,  for  property  taken  under 
warrant;  Henderson  v.  Alvis,  91  Ky.  147,  15  S.  W.  133,  Hade  v. 
McVay,  31  Ohio  St.  236,  Bletz  v.  Columbia  Nat  Bank,  87  Pa,  St. 
92,  30  Am.  Rep.  345,  State  court  had  jurisdiction  of  action  against 
national  bank  for  usury.    See  note  in  28  Am.  Rep.  463. 

Limited  in  Huntington,  v.  Attrlll,  146  U.  S.  672,  36  L.  1129,  13 
S.  Ct  229,  judgment  against  officer  for  falsifying  records  protected 
by  fuU-faith-and-credit  clause. 

United  States  may  sue  in  State  court,  p.  136. 

United  States  is  not  a  foreign  sovereignty,  as  regards  the  several 
States,  but  is  a  concurrent,  and  within  its  jurisdiction,  paramount 
sovereignty,  p.  136. 

Courts.—  Every  citizen  of  a  State  is  subject'  of  two  distinct  sov- 
ereignties, having  concurrent  jurisdiction  in  the  State;  concurrent 
as  to  place  and  persons,  though  distinct  as  to  subject-matter,  p.  136. 

Courts.—  Legal  or  equitable  rights,  acquired  under  either  the  State 
or  national  system  of  laws,  may  be  enforced  in  any  court  of  either 
sovereignty  competent  to  hear  and  determine  such  rights  and  not 
restrained  by  its  Constitution,  p.  136. 
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Cited  and  applied  in  Hade  v.  McVaj,  31  Ohio  St  236,  and  Blelz 
r.  (Columbia  Nat.  Bank,  87  Pa.  St.  94,  30  Am.  Rep.  348,  both  hold- 
ing State  court  had  jurisdiction  of  action  to  recover  usurious  in- 
terest paid  national  bank;  dissenting  opinion  in  Long  v.  Walker,  105 
N.  G.  113, 10  S.  E.  864.  majority  holding  a  sale  of  homestead  Talid. 

Bankruptcy.—  Under  act  of  1867,  before  the  revision,  assignee  in 
bankrupcy  had  authority  to  bring  suit  in  State  courts,  where  they 
were  invested  with  appropriate  jurisdiction  suited  to  nature  of  the 
case,  e.  g.,  action  to  recover  assets,  p.  143. 

Approved  and  relTed  upon  In  McHenry  v.  La  Socl^t^  Francaise, 
95  U.  S.  59,  60,  24  L.  371,  foreclosure  against  bankrupt,  with  consent 
of  assignee  and  leave  of  court;  Davis  v.  Frledlander,  104  U.  S.  575, 
26  L.  619,  bankruptcy  proceedings  did  not  divest  State  court's  right 
to  determine  priority  among  pending  attachments;  Wilson  v.  Good- 
rich. 154  U.  S.  641,  25  L.  Ill,  14  S.  Ct.  1186,  same  effect  as  role; 
Clark  V.  Ewlng,  0  Biss.  443,  3  Fed.  86,  Mann  v.  Flower,  25  Minn. 
505,  Kidder  v.  Horrobin,  72  N.T.  165, 167,  and  Thompson  v.  Sweet,  73 
N.  Y.  622,  all  holding  amendment  of  June  22,  1874,  did  not  change 
rule  as  to  such  suits;  Hallack  v.  Fritch,  11  Fed.  Cas.  287,  and  Glover 
V.  Love,  68  Ala.  220,  citing  cases, 'Pollock  v.  Hill,  69  Ala.  516,  Dodd 
V.  Hammock,  59  Ga.  405,  Sherwood  v.  Bums,  58  Ind.  507,  and 
Hecht  V.  Springstead,  51  Iowa,  508,  1  N.  W.  778,  but,  under  act  of 
1874,  State  court's  jurisdiction  limited  to  enumerated  cases;  Wool- 
ridge  V.  McKenna,  8  Fed.  677,  but  holding  such  suit  might  be  re- 
moved by  proper  proceedings;  Wilcox  v.  Luco,  118  Cal.  643,  62  Am. 
St.  Rep.  308,  50  Pac.  760,  45  L.  R.  A.  584,  and  n.,  State  court  has 
jurisdiction  of  action  against  foreign  consul;  Thatcher  r.  Rockwell 
4  Colo.  401,  holding  State  court  had  jurisdiction  of  independent 
action  against  assignee,  after  revision;  Brewster  v.  Dryden,  53  Iowa, 
661,  6  N.  W.  18,  State  court  could  not  cancel  conveyance  because 
in  fraud  of  bankrupt  law;  Ansley  v.  Patterson,  77  N.  Y.  157,  suit 
by  assignee,  to  declare  mortgage  void,  entertained  after  the  revision; 
Cheek  v.  Anderson,  2  Lea,  200,  a  suit  by  assignee,  relating  to  bank- 
rupt's property;  Barton  v.  Geller,  3  Lea,  298,  suit  by  assignee  to  set 
aside  fraudulent  conveyance. 

Distinguished  in  Huntington  v.  Attrill,  146  U.  S.  672,  36  L.  1129. 
13  S.  Ct.  229,  judgment  against  officer  of  corporation  for  falsifying 
certificate,  protected  by  fuU-falth-and-credit  clause;  Hudson  v. 
Schwab,  12  Fed.  Cas.  814,  enjoining  action  in  State  court  against 
marshal  for  property  taken  under  warrant 

Miscellaneous.—  Miscited  in  Raisler  v.  Oliver,  97  AJa.  713,  38  Am. 
St  Rep.  214,  12  So.  240. 

93  U.  S.  14a-150,  23  L.  855,  HENDRICK  v.  LINDSAY. 

Trial. —  Where  defendant  offers  no  evidence,  the  jury  may  he 
told,  in  absolute  form,  to  find  for  plaintiff,  if  the  legal  effect  of  his 
evidence  warrants  a  verdict,  p.  147. 
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Approved  in  Pboenlx  Ins.  Co.  v.  Doster,  106  U.  S.  32,  27  L.  66,  1 
S.  Ct  20,  peremptory  charge  properly  refused,  where  there  was  sub- 
stantial conflict;  Montclair  v.  Dana,  107  U.  S.  163,  27  L.  436,  2  S. 
Ct.  404,  where  there  was  no  room  for  dispute,  court  properly  con- 
trolled the  jury;  Anderson  Co.  Commrs.  v.  Beal,  113  U.  S.  242,  28 
L.  971,  5  S.  Ct  440,  reviewing  authorities,  instruction  to  find  for 
plaintiff  proper,  where  verdict  for  defendant  would  have  been  set 
aside;  Robertson  v.  Edelhoff,  132  U.  S.  626,  33  L.  481.  10  S.  Ct  190, 
verdict  properly  directed  where  there  was  no  question  of  fact  for 
Jury  and  defendant  did  not  ask  to  go  to  jury;  Seymour  v.  Malcom. 
etc.,  L.  Co.,  58  Fed.  962,  16  U.  S.  App.  245,  verdict  directed  where 
defendant's  evidence,  if  true,  constituted  no  defense;  Finney  v. 
Northern  Pacific  R.  Co.,  3  Dak.  283,  16  N.  W.  505,  granting  new 
trial,  where  evidence  did  not  sustain  verdict;  Adams  Co.  Bank  v. 
Hainline,  67  Mo.  App.  487,  488,  reviewing  authorities,  refusing  to 
disturb  court's  action  in  directing  verdict 

Distinguished  in  Grant  v.  Cropsey,  8  Neb.  209,  error  to  direct  ver- 
dict, where  there  was  evidence  which  should  have  gone  to  Jury; 
dissenting  opinion  in  Sparf  v.  United  States,  156  U.  S.  174,  39  L. 
386,  15  S.  Ct.  321,  majority  holding  proper,  to  instruct  jury  that  de- 
fendant could  not  be  convicted  of  an  offense  less  than  that  charged. 

Contracts. —  In  determining  sense  in  which  words  were  used  in 
written  contract,  they  should  be  considered  in  connection  with  the 
subject-matter,  situation  of  the  parties,  thing  to  be  done,  and  sur- 
rounding circumstances,  p.  147. 

Contracts. —  Damage  to  the  promisee  constitutes  as  good  a  con- 
sideration for  a  contract  as  a  benefit  to  the  promisor,  p.  148. 

Parties. —  No  one  can  maintain  an  action  at  law  on  a  contract 
under  seal,  to  which  he  is  not  a  party,  p.  149. 

Approved  in  WiUard  v.  Wood,  135  U.  S.  313,  34  L.  213,  10  S.  Ct 
832,  citing  cases,  mortgagee  could  not  maintain  action  at  law  against 
purchaser  assuming  debt. 

Limited  in  Central  T.  Co.  v.  Berwlnd-White  Coal  Co.,  95  Fed. 
393,  under  New  York  statute,  recovery  may  be  had  in  such  case. 

AssumiMit,  action  of. —  Third  party  may  maintain  assumpsit  on 
promise  not  under  seal,  made  to  another  for  his  benefit,  P>  149. 

Cited  and  approved  )n  Timayenis  v.  Union  Mut  L.  Ins.  Co.,  22 
Blatchf.  408,  21  Fed.  226,  citing  cases,  allowing  recovery  by  bene- 
ficiaries in  policy  taken  out  and  paid  for  by  another;  Central  Trust 
Co.  V.  Cincinnati,  etc.,  Ry.  Co.,  58  Fed.  505,  where  corporation  bene- 
fited by  an  agreement  of  stockholders  and  bondholders;  Central 
Trust  Co.  V.  Berwind-White  C.  Co.,  95  Fed.  393,  collecting  author- 
ities, allowing  recovery,  where  promise  was  under  seal,  in  New 
York;  Lehow  v.  SImonton.  3  Colo.  348,  citing  cases,  party  allowed 
to  set  off  damages  for  failure  to  perform  such  promise;  Hunter  v. 
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Wilson,  21  Fla.  252,  254,  and  MUlanl  v.  Togninl,  19  Xev.  135,  7  Pac. 
2S0.  to  same  effect  as  rule;  Webster  v.  Fleming,  178  III.  150,  52  N. 
E.  979,  and  Thompson  v.  Cheesman,  15  Utah,  49,  48  Pac.  479,  re- 
viewing authorities,  holding  mortgagee  might  sue  grantee  of  mort- 
gagor, who  assumed  incumbrance;  Hall  v.  Alford,  —  Ky.  — ,  49  S. 
W.  445.  but  holding  the  agreement  was  not  made  out;  Lee  v.  New- 
man, 55  Miss.  375,  reviewing  cases,  a  charge  on  land,  favor  of 
grantor's  creditor,  enforced  by  latter;  Todd  v.  Weber,  95  N.  Y.  195, 
47  Am.  Rep.  29,  bastard  child  enforced  putative  father's  promise  of 
support,  made  to  another;  P.  &  L.  K.  R.  R.  v.  Bishop,  13  Ohio  C. 
C.  393,  arguendo.  Cited  also  in  notes  In  39  Am.  St.  Rep.  531,  and 
71  Am.  St.  Rop.  20C. 

Limited  In  Constable  v.  National  Steamship  Co.,  1&4  U.  S.  73,  38  . 
L.  914,  14  S.  Ct.  1071.  party  could  not  rely  on  promise  not  Intended 
for  his  benefit;  Austin  v.  Seligman,  21  Blatchf.  508,  18  Fed.  521,  522, 
creditor  of  firm  could  not  recover  of  successor,  who  assumed  its 
debts  and  liabilities;  Jackson  Iron  Co.  v.  Negaunee  Con.  Co.,  65 
Fed.  303,  31  U.  S.  A  pp.  1,  where  vendee  agreed  to  pay  vendor,  or.  at 
Its  option,  J.,  latter  could  not  sue;  Sayward  v.  Dexter,  72  Fed.  765, 
44  U.  S.  App.  37G.  party  could  not  benefit  by  promise  not  to  sue.  not 
shown  to  be  intended  for  his  benefit;  American  Exch.  Nat  Bank 
V.  Northern  Pacific  R.  Co.,  70  Fed.  130,  where  A.  agreed  with  B.  to 
pay  C.'s  claim  against  B.,  C.  could  not  sue  A.;  Parker  v.  Jetfery,  2ft 
Or.  18f>.  37  Pac.  713,  no  recovery  on  bond  where  plaintiff  would 
only  Incidentally  benefit  by  Its  performance;  Montgomery  v.  Blef, 
15  Utah,  500.  ^0  Pac.  024,  materialman  cannot  recover  on  con- 
tractor's bond,  given  for  benefit  of  State. 

Payment. —  Negotiable  promissory  notes  are  equivalent  to  pay- 
ment of  money,  if  received  by  a  creditor  in  satisfaction  of  Judg- 
ment, though  such  satisfaction  be  not  entered  of  record,  p.  149. 

Action. —  Request,  accompanied  by  promise  of  indemnity,  to  one 
person,  to  sign  appeal  bond,  construed  to  include  another  person 
who  signed  it  as  surety,  so  as  to  support  joint  action  by  principal 
and  surety,  against  promisor,  both  of  whom  had  signed  the  bond,  re- 
lying on  the  promise,  pp.  146-150. 

Approved  in  Keller  v.  Ashford,  133  U.  S.  021,  33  L.  672,  10  S. 
Ct  497,  reviewing  cases,  in  equity,  mortgagee  may  have  mort- 
gagor's rights  against  purchaser  assuming  mortgage  debt 

Distinguished  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  73, 
38  Li.  914,  14  S.  C.  1071,  under  facts,  third  party  not  allowed  to  rely 
on  promise  for  his  benefit;  Meech  v.  Ensign,  49  Conn.  208,  44  Am. 
Rep.  230,  mortgagee  could  not  sue  mortgagor's  grantee,  who  had 
assumed  the  debt 
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Equity. —  Where  bill  showed  that  defendaat  was  both  minor  and 
feme  coTert,  and  that  there  was  no  appearauce  by  or  for  Uer  in 
any  manner  to  protect  her  interest,  it  was  error  to  proceed  to  decree 
without  appointment  of  guardian  ad  litem,  p.  152. 

Approved  In  Woolridge  t.  M'Kenna,  8  Fed.  0C!>.  remanding  cause, 
where  removal  was  granted  before  Infant  defendant  was  served; 
Alexander  v.  Davis,  42  W.  Va.  4Gi),  20  S.  B.  2i)2,  appearance  of  In- 
fant married  woman  personally,  did  not  obviate  requirement;  gen- 
erally in  Itomalne  v.  Union  Ins.  Co.,  28  Fed.  638. 

Distinguished  In  Sloane  v.  Martin,  145  N.  Y.  531,  45  Am.  St  Kep. 
6M,  40  N.  E.  218,  28  L.  B.  A.  350,  sustaining  Judgment  against  In- 
fants, appearing  by  guardian  ad  litem,  though  not  personally  served. 

Appeal  and  error. —  It  Is  error  to  enter  final  decree  for  want  of 
appearance,  on  the  return  day  of  the  writ,  or  during  that  term,  p. 
152. 

Equity  rula  of  1822,  as  to  effect  of  failure  to  appear,  considered, 
p.  1B3. 

Approved  in  Thompson  v,  Woosten.  114  V.  S.  120.  29  L.  110,  5 
8.  Ct  706,  noting  difference  under  equity  rule  18. 

Equity. —  Under  equity  rules  18,  10.  unless  defendant  demur, 
plead  or  answer  on  or  before  the  rule-day  next  succeeding  his  ap- 
pearance, plaintiff  may  enter  order  that  bill  be  taken  pro  confesso 
and  the  matter  thereof  decreed  at  next  succeeding  term,  p.  153. 

Approved  In  Schofield  v.  Horse  Springs  C.  Co.,  65  Fed.  430.  un- 
der rule  18,  as  amended  in  1878,  decree  properly  entered  upon  de- 
fault; Price  V.  Boden,  39  Fla.  222,  22  Bo.  658,  sustaining  decree  made 
ou  filing  of  master's  report;  Walz  v.  Brookvllte  Nat.  Bank,  29  Fed. 
Cas.  147,  148,  discussing  effect  of  amendment  to  rule  18. 

Partlea. —  Where  trustee,  holding  legal  title  to  married  woman's 
real  estate,  has  large  powers  over  same,  he  Is  a  necessary  party  to 
a  suit  by  stranger  to  defeat  the  trust,  p.  154, 

Approved  in  McArthur  v.  Scott,  113  U.  8.  396,  28  L.  1033,  5  S.  Ct. 
670,  reviewing  authorities,  decree  annulling  probate  of  will,  held 
void,  as  against  Interested  persons  not  made  parties;  State  v.  Burke, 
33  La.  Ann.  506,  citing  cases,  holding  State  necessary  party  In  suit 
against  Its  offlcera. 

App«al  and  srror. —  Writ  of  error  or  appeal  will  not  be  dismissed 
on  assumption  that  release  of  errors  was  Implied  from  fact  that 
money  or  property  had  changed  hands  by  force  of  the  Judgment  or 
decree;  If  Judgment  be  reversed,  court  should  restore  parties  to 
their  rights,  p.  154. 

Approved  tn  County  Commissioners  v.  Johnson,  21  Fla.  578,  per- 
formance as  required  by  mandamus  did  not  bar  appeal;  Burrows 
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T.  Mlckler,  22  Fla.  574,  1  Am.  SL  Bep.  218,  p&Tinent  on  execuUon 
did  not  bar  appeal  from  tbe  Jndgment;  Walker  v.  Sarren,  —  Fla.  — , 
25  So.  S88,  cilltiE  cases,  sale  to  purcbaser  taking  indefearible  title 
did  not  bar  appeal  Also  cited  In  good  notes  In  13  Am.  Dec  550, 
and  45  Am.  Bt  Rep.  273. 

Criticised  In  Dunham  t.  Randall,  etc.,  Co.,  11  Tex.  Civ.  App. 
267,  32  S.  W.  721,  acceptance  of  proceeds  <a  decree  waived  rixbt 
of  appeal 

03  U.  S.  155-163,  23  L.  813,  KBRRISON  v.  STEWART. 

TnutM  ma;  be  Invested  with  such  powers  and  BDbJectea  to  sndi 
obligations  that  those  for  whom  he  holds  will  be  boond  by  what  is 
done  against,  as  well  as  b7  blm,  p.  160. 

Approved  in  Taylor  v.  Holmes,  14  Fed.  010,  citing  cases,  stock- 
holders bound  by  statute  which  barred  oiporatlon's  claims;  Jones 
V.  McKenna,  4  Lea,  636,  queere,  whether  trustee  in  question  was 
within  rule;  Anderson  r.  Stockdale,  f&  Tex.  63,  trustees  for  Joint- 
stock  company  held  to  be  within  rule. 

Dlstlngulsbed  In  Rand  v.  Walker,  117  U.  S.  344,  20  L.  909,  6  S. 
Ct  771,  where  A.  held  legal  title  for  Joint  use  of  himself  and  B.. 
laller  was  necessary  party  In  snit  affecting  the  property. 

Parties.—  If  trustee  represents  his  beneficiaries  In  all  things  re- 
latlng  to  their  common  interest  In  the  tmst  property,  they  are  not 
necessary  parties  to  a  suit  by  blm  to  enforce  the  tmst,  or  against 
him  by  n  stranger  to  defeat  It,  p.  160. 

Approved  In  McArthur  v.  Scott,  113  U.  S.  396,  28  L.  1033,  5  S. 
Ct  670,  decree  annulling  probate  of  will  void  where  execntors 
were  not  partleB;  Tetterleln  v.  Barnes.  124  U.  S.  172,  31  I*  401. 
8  S.  Ct.  442,  suit  to  set  aside  fraudulent  assignment  of  property.  Id 
trust,  by  hsskrupt;  I'aylor  v.  Rockefeller,  23  Fed.  Cas.  790.  In 
suit  against  trustees,  their  citizenship  determined  right  of  remOTal: 
Wescott  V.  Wayne  Agricultural  Works,  11  Fed.  StKi,  one  who  had 
assigned  patents  In  trust  was  not  necessary  party  to  suit  for  In- 
fringement; Talley  v.  Curtain.  54  Fed.  48,  8  n.  S.  App.  347,  cred- 
nvra  not  necessary  parties  In  suit  to  set  aside  assignment  for  their 
lipnellt;  I'blnlzy  v.  Augusta,  etc.,  R.  Co.,  56  Fed.  277,  appolDtinn 
reecher  at  request  of  trustee  under  mortgage;  Rosa  v.  Ft.  Wayne. 
fB  Fed.  470,  24  U.  S.  App.  113,  assignee  ot  soch  trustee  substltDted 
for  latter  In  infringement  suit;  Alger  v.  Anderson,  78  Fed.  73i 
fxpi-ntrlx  represented  beneflciaries  under  will,  in  action  alTectlns 
tlie  j.roperty;  Watklns  v.  Bryant,  61  CaL  B04,  27  Pac,  777,  citing 
judgment  ngalnst  trustee  cancelling  trust  deed,  bound  bene- 
ficiaries not  parties;  F.  G.  Oiiey  Stave  Co.  v.  Butler  Co.,  121  Mo. 
2tl  S.  W.  372.  bondholders  not  necessary  parties  to  suit  to  annul 
of  trust;  Galveston,  etc.,  R,  Co.  v.  Butler,  56  Tex.  512.  suit  bj 

9  creditor  asserting  rights  superior  to  the  trust;   Anderson  v. 
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Slochdale,  62  Tex.  63,  stockboldera  not  necessary  parties  In  action 
against  trustees  of  Joint-stock  compnny;  Preston  v.  Carter,  80  Tes. 
301,  16  S,  W.  18,  preferred  creditors  not  necessary  parties  to  suit 
by  creditor  eKBlnst  assignee,  to  enforce  trust;  Sullivan  v.  Thurmond, 
—  Tes.  Civ.  App.  — ,  45  S.  W.  3&i.  creditors  not  necessary  parties  to 
8ult  by  trustee  of  asslgiiment  tor  their  benefit. 

DlBtingulshed  In  Band  v.  Walker,  117  U.  S.  344.  29  L.  909,  6  8. 
Ct.  TTl,  tenant  In  common  holding  legal  title  did  not  so  represent 
his  co-tenant;  Stelnkuhl  v.  York,  2  Fllpp.  3S0,  P.  C.  13,356,  grantor 
In  deed  of  land  In  trust,  held  necessary  party  In  suit  against  trus- 
tee: Chftffin  V.  null.  49  Fed.  526,  where  trust  was  executed,  judg- 
ment against  trustee  did  not  liind  beneflclarj ;  Toler  v.  East  Tenn., 
etc.,  Ity.,  Co.,  07  Fed.  171,  admitting  majority  stoi-k  hold  era  to  fore- 
closure suit  by  minority,  trustee  Intervening;  Hoblnson  v.  Kind, 
23  Nev.  339,  47  Pac.  4,  beneficiaries  necesnary  parties  In  suit  by  one 
of  them  to  annul  the  trust  deed;  Smith  v.  Ford,  48  Wis.  144,  2  N. 
W.  ICO,  where,  under  the  facts,  trustee  wna  not  necessary  party. 

Tmsta — Where  tnislee  has  such  powers  that  beneficiaries  are 
bound  by  what  Is  done  against,  as  well  as  by  blin,  the  beneficiaries, 
though  not  parties,  are  bouutJ  by  tlie  judgment  unless  It  be  Im- 
peached for  fraud  or  collusion  between  the  trustee  and  the  adverse 
party,  p.   IGO. 

Approved  and  applied  In  Corcoran  v,  Chesapeake,  etc.,  Co.,  94 
17.  8.  745,  24  L.  192,  one  In  privy  with  beneficiary  bound  by  such 
Judgment;  RIchter  v.  Jerome,  123  U.  S,  246.  31  L.  137,  8  8.  Ct. 
112,  citing  cases,  bondholders  bound  by  foreclosure  at  suit  of 
trust  company:  Vetterlein  v.  Barnes,  124  V.  8.  172,  31  !>.  401,  8 
8.  Ct  442,  twneficlarles  under  fraudulent  aaaignment  by  bankrupt 
hound  by  Judgment  against  trustee;  Beals  r.  Illinois,  etc.,  R,  Co., 
133  U.  S.  295.  33  L,  fill,  10  S.  CL  31B,  bondholders  bound  by  decree 
against  railroad  and  trustee  annulling  the  bonds;  Rent  v.  Lake  Su- 
perior Canal  Co.,  144  V.  8.  90,  36  L.  358,  12  S.  CI.  O-W,  and  Credit 
Co,  T.  Arkansas  Cent.  It,  Co.,  5  SfcCrary,  30,  15  Fed.  52.  bondhold- 
ers bound  by  foreclosure  proceedings  by  trustee;  Manson  v.  Dnn- 
cnnson.  im  U.  8.  543.  41  L.  1109,  17  S,  Ct,  651,  reviewing  authorities, 
holding  non-resident  minor  Iwund  by  Judgment  gainst  guardian 
nd  litem;  Farmers'  Loan  &  T,  Co,  v.  Kansas  City,  etc..  R.  Co.,  liS 
Fed.  im.  and  Clyde  v.  Blchmond,  etc.,  R.  Co.,  55  Fed.  448,  review- 
ing authorities,  refusing  to  make  boudholclers  parties  to  foreclosure 
by  truBlec:  Rosa  v.  Ft  Wayne,  63  Fed.  470,  24  V.  S.  App,  113,  as- 
signee of  sucli  trustee  substituted  for  latter  In  Infringement  suit; 
Tticnll  V.  fJroenhood.  92  Fed,  047,  judgment  ngninst  assignee  In  ac- 
tion to  set  aside  assignment  for  henellt  of  creditors,  binding  on  lat- 
ter; Robertson  v.  Van  Cleave.  129  Ind.  220,  26  N.  E.  900,  15  L.  It. 
A.  70,  and  n.,  coHectlng  authorities,  beneficiaries  hound  by  Judg- 
nvent  In  foreclosure  against  Ihelr  trustees;  In  re  Straut,  120  N.  Y, 
212,  27  N.  E,  2ti2,  reviewing  authorities,  beueflelary  bound  by  Judg- 
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ment  against  trustees,  in  action  for  accounting  against  former  trus- 
tee; Ray  V.  Hixon,  00  Wis.  45,  48  Am.  St.  Rep.  001,  62  N.  W.  024, 
where  creditors  were  bound  by  settlement  made  by  the  assignee. 

Parties. —  Where  beneficiaries  of  trust,  or  some  one  other  than 
ti'ustee,  to  represent  them,  are  proper  parties,  they  may  or  may 
not  be  brought  In,  as  the  court  In  its  discretion  may  determine, 
p.  160. 

Approved  In  Toler  v.  East  Tenn.,  etc.,  Ry.  Co.,  67  Fed.  171,  citing 
cases,  admitting  majority  stockholders  as  parties  to  foreclosure 
suit  by  minority,  trustee  Intervening. 

Judgments. —  Creditors  of  insolvent  firm.  In  whose  favor  a  deed 
of  trust  had  been  made  by  the  firm,  held  bound  by  Judgment  agaisst 
the  trustee,  pp.  101-163. 

Distinguished  in  Ebell  v.  Bursinger,  70  Tex.  122,  8  S.  W.  78,  hold- 
ing beneficiary  necessary  party  to  suit  to  cancel  trust  deed,  under 
facts. 

03  U.  S.  163-160,  23  L.  858,  TILTON  v.  COFIELD. 

Attachment. —  Amendment  of  alfidavit  and  declaration,  in  at- 
tachment suit,  made  after  Judgment  for  plaintiff  had  been  re- 
versed, on  appeal,  and  changing  description  of  cause  of  action 
from  one  on  account  for  goods  sold,  to  one  on  note  given  to  balance 
said  account,  held  within  equity  if  not  letter  of  statute  permitting 
amendments  in  attachment  proceedings,  p.  166. 

Approved  in  Erstein  v.  Rothschild,  22  Fed.  63,  66,  and  Booth  v. 
Denike,  65  Fed.  46,  reviewing  authorities,  allowing  amendment  of 
affidavit,  though  the  State  court  had  no  such  power;  Bowen  v. 
Needles  Nat.  Bank,  70  Fed.  50,  where  a  cause  of  action,  kindred 
to  the  original,  was  brought  in  by  amendment. 

Distinguished  in  Heidel  v.  Benedict,  61  Minn.  173.  52  Am.  St 
Rep.  506,  63  N.  W.  401,  31  L.  R.  A.  428,  and  n.,  attachment  dis- 
charged, as  to  assignee,  by  subsequent  amendment  changing  the 
cause  of  action. 

Attachment. —  If  amendments  of  affidavit  and  declaration  in  at- 
tachment were  improperly  allowed,  it  was  at  most  only  error,  and, 
while  unreversed,  in  nowise  affected  the  Judgment,  order  of  sale, 
or  sale  and  conveyance  under  them,  p.  167. 

Cited  in  Nagle  v.  First  Nat.  Bank,  57  Neb.  557,  77  N.  W.  1075, 
amendment,  bringing  in  different  cause  of  action,  conclusive  against 
collateral  attack,  by  mortgagee  pendente  lite. 

Trial.—  Allowing  amendments  is  incidental  to  exercise  of  all  Ju- 
dicial power,  and  is  indispensable  to  the  ends  of  Justice,  p.  166. 

Approved  and  applied  in  Bank  v.  Sherman,  101  U.  S.  406,  25  L. 
867,  amendment  of  involuntary  petition  did  not  affect  continuity 
of  bankruptcy  proceedings. 
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TiiaL — Usually  to  permit  or  refufie  amend ni en ts  rests  In  iIIb- 
cretlon  of  tbe  court;  nnd  tlie  result  to  either  case  Is  not  asslgunble 
as  error,  p.  lOO, 

Affirmed  In  Erstein  v.  RothacliiW,  22  Fed.  63.  and  Booth  v.  Den- 
ike.  €5  B'ed.  40,  reviewing  authorities,  allowing  amendment  of 
affldavlt  oo  attachment. 

Pleading. —  Amendments  may  be  allowed  for  purpone  of  Intro- 
ducing Into  the  suit  a  new  and  Independent  cause  of  action,  p.  ir>ti. 

Approved  In  Chamberlain  v.  Menslng,  51  Fed.  511,  allowlnc 
amendiDeiit  ■w1i\ch  merely  nnuilifled  the  original;  Bowen  v.  Noedlca 
Nat.  Bank.  TO  Fed.  30,  where  cause  or  action,  kindred  to  original. 
was  brought  In  by  amendment. 

Courts  have  power  to  amend  tlielr  process  and  records,  notwith- 
standing the  tact  that  existing  rights  mny  be  ufTecled,  p.  l(i(i. 

Approved  and  applied  In  Chamlierlain  v.  Bittersoha,  4S  Fed.  43, 
allowing  amendment  of  annimons  ilefeetive  In  notice  clause;  Pnelflc 
Postal,  etc..  Co.  v.  KIclschner.  0(1  Fed,  905.  20  U.  S.  App.  227. 
amended  sherlfTs  return  ou  writ  oC  attacliinent  made  It  pood  ab 
initio:  Sannoncr  v.  .Tncohson  &  Co..  47  Ark.  47,  4S.  14  S.  W.  4lil, 
nniendmciit  of  affidavit  on  attachment;  Hall  v.  Lackmond,  50  Ark. 
115,  7  Aui.  St.  Rep.  &"i.  0  S.  W.  511,  power  to  amend  execution  not 
affected  by  bond  to  stay  proceedings  under  It, 

Attach  TO ent.—  Where  no  local  statule  or  rule  of  local  law  Is  In- 
volved, t  he  power  to  amend  Is  the  same  In  attacbme&t  salt  as  In 
others,  p.  1C7. 

Cited  and  applied  In  Allen  v.  Clayton,  3  BIcCrary,  518.  11  Fed. 
74,  attachment  sued  out  ajntlnst  parties  Jointly  sustained  as  agaiust 
separate  property  ot  one;  Ersteln  v.  Ilothschlld,  22  Fed.  (!3,  IHi.  nn.l 
Booth  V.  Uenlke,  G5  Fed.  4(i,  reviewing  authorities,  allowing  nmeud- 
meat  of  alHdavlt,  though  State  court  had  not  such  itower;  Wolf 
V.  Cook,  40  Fed.  437,  reviewing  authorities,  writ  amended  by  adding 
seal;  Bowden  v.  Bumham.  59  Fed.  755,  19  n.  S.  App.  448,  colieetlnK 
cases,  amendment  of  Jurlsdlctlonat  averments  related  hack  to  com- 
mencement of  suit;  raciac  I'ostal  Tel.  0.  Co.  v.  Flclschuer,  (111  Fed. 
U04,  29  U.  S.  App.  227,  reviewing  authorities,  ameudoient  to  sheriff's 
retorn  on  writ  ot  attachment;  Snnnoner  v.  .lacobson.  47  Ark.  4S, 
14  8.  W.  401,  reviewing  authorities.  Detective  affidavit  on  attach- 
ment held  amendable;  Barber  v.  Smith.  41  Mich.  144,  1  N.  W.  00(1, 
holding  writ  might  lie  amended  by  inserting  given  name  of  defend- 
ant; Kidd  T.  Dougherty,  50  Mich.  244,  20  N.  W.  512,  reviewing  au- 
thorities, return  on  writ  amended  by  lusertlng  true  date;  Wilson 
V.  Barbour.  21  Mont  IM.  53  Vac.  313,  refusing  to  discharge  writ, 
where  affidavit  was  defective  us  to  two  of  seven  causes  of  action; 
Wilier  V.  Zelgler,  44  W.  Va.  4S7,  07  Am.  St.  licp,  770.  20  S.  E.  082. 
reriewlng  authorities,  amendment  of  order  of  attachment  by  ap- 
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pending  clerk's  signature.  Concurring  opinion  in  Josepbi  t.  Mady 
Clothing  Co.,  13  Mont  203,  33  Pac.  3,  sustaining  amendment  of 
affidavit  as  to  allegations  of  fraud.    See  note  in  4  McCrarj,  463. 

Judgments. —  In  the  absence  of  fraud,  a  court  of  equity  cannot 
collaterally  question  the  conclusiveness  of  a  Judgment  at  law;  nor 
can  it  turn  itself  into  a  court  of  review  and  correct  errors  of  a  court 
of  law,  p.  167. 

Approved  in  Pennsylvania  B.  Co.  v.  National,  etc.,  Ry.  Co.,  51 
Fed.  860,  State  court's  decision,  as  to  right  of  one  road  to  cross  lands 
of  another,  conclusive. 

Judgments. —  Equity  courts  and  law  courts  are  independent,  and, 
except  where  some  recognized  ground  of  equity  jurisdiction  is  con- 
cerned, are  each  bound  to  recognize  the  validity  and  conclusiveness 
of  the  record  of  what  the  other  has  done,  p.  167. 

Cited  in  Yantilburg  v.  Black,  3  Mont.  470,  refusing  to  annul  an 
erroneous  deficiency  Judgment  against  married  womkn. 

Lis  pendens. —  He  who  Intermeddles  with  property  in  litigation 
does  it  at  his  peril,  and  is  conclusively  bound  by  results  of  the  liti- 
gation, as  if  he  had  been  a  party  to  it  from  the  outset,  p.  168. 

Cited  with  approval  in  Lacassagne  v.  Chapius,  144  U.  S.  125,  36 
Ii.  371,  12  S.  Ct.  662,  citing  cases,  purchaser  pendente  lite  held  sub- 
ject to  operation  of  writ  of  possession;  Allen  v.  Halliday,  28  Fed. 
263,  such  purchaser  defeated  by  operation  of  doctrine  of  lis  pendens; 
Belmont  Nail  Co.  v.  Columbia  I.  &  S.  Co.,  46  Fed.  10,  power  to  ap- 
point receiver  of  corporation's  property  unaffected  by  assignment 
after  suit  brought;  Malone  v.  Marriott,  64  Ala.  490,  purchasers  of 
premises  pending  foreclosure  need  not  be  made  parties;  Elizabeth- 
port  Cord.  Co.  V.  Whitlock,  37  Fla.  224,  20  So.  266,  mortgagee  of 
property,  pendente  lite,  concluded  by  Judgment  against  mortgagor; 
Norris  V.  He,  152  111.  200,  43  Am.  St.  Rep.  240,  38  N.  B.  764, 
citing  cases,  purchaser  of  mortgagor,  pendente  lite,  held  bound  by 
the  foreclosure;  Buser  v.  Shepard.  107  Ind.  424,  8  N.  B.  284,  such 
purchaser's  grantee  concluded  by  foreclosure  of  mechanic's  lien; 
Boyd  V.  Emmons,  —  jxj,  — ,  45  S.  W.  366,  allegations  of  petition  for 
settlement  of  estate  created  lis  pendens  against  real  estate  devised; 
Bell  V.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  794,  sale  of  company's 
property  under  after-acquired  clause,  not  subject  to  Judgment  lien 
attaching  after  appointment  of  receiver;  Smith  v.  Hodsdon,  78  Me. 
183,  3  Atl.  278,  grantee,  who  first  recorded  deed  after  suit  on  prior 
lien  commenced,  regarded  as  purchaser  pendente  lite;  Buggies  v. 
First  Nat.  Bank,  43  Mich.  197,  5  N.  W.  261,  purchaser  of  growing 
crops,  pendente  lite,  bound  by  subsequent  confirmation  of  fore- 
closure sale;  McUwrath  v.  Hollander,  73  Mo.  112,  39  Am.  Rep.  486. 
doctrine  of  lis  pendens  applied  to  contest  of  will,  by  statutory  pro- 
ceeding; Xagle  V.  First  Nat  Bank,  57  Neb.  557,  77  N.  W.  1075.  sub- 


Beqaent  amendmeDt  setting  out  different  cause  of  action  conclusive 
agaluBt  collateral  attack  bj  mortgagee  pendente  lite;  Hovey  t.  El- 
liott. 118  N.  T.  134,  138,  23  N.  E.  476,  477,  reviewing  authorities, 
where  bonds  were  pnrchaBed,  pending  suit  to  enforce  eqnltable  Hen 
on  them;  O'Connor  v,  O'Connor,  45  W.  Va,  362,  32  8,  E.  279,  pen- 
dente lite  purehaser  bound  by  judgment  in  suit  to  set  aside  grantor's 
deed.  Cited  In  elalxirate  notes  in  14  Am.  Dec.  775,  and  56  Am.  St 
Rep.  857. 

DIatinguiBhed  In  Flanagan  t.  Pearson,  61  Tex.  304.  where  suit 
for  land  wa«  dlamiased  for  want  of  coat  bond,  statute  of  llmltatioha 
was  not  Intermpted. 

Ziia  pcoidsns. —  Purchasers  pendente  lite,  of  land  levied  on  In  at- 
tachment suit,  talie  title  subject  to  contingencies  of  amendments 
made,  and  everything  else,  not  coram  non  judlce,  the  court  may 
do  In  the  case,  p.  168. 

Approved  and  applied  In  McClasIcey  t.  Barr,  48  Fed.  133.  where 
new  parties  came  into  partition  suit,  after  the  purchase  pendente 
lite:  Sheffield,  etc.,  Ey.  Co,  v.  Newman,  77  Fed.  794.  41  V.  S.  App. 
7G6,  purehaser  pendente  lite  to  supplemental  bill;  Norris  v.  lie. 
152  UL  204,  43  Am.  St  Rep.  243.  3S  N.  E.  766.  collecting  authorities, 
where  purchaser  of  mortgagor,  pendente  lite,  was  bound  by  effect 
of  subsequent  amendment;  Standard  Implement  Co.  v.  Lansing 
Wagon  Worbs,  58  Kan.  132,  48  Pac.  640,  amendments  did  not  dis- 
solve attachment  as  agalnet  Intervening  attachments;  Goodman  v. 
Henry.  42  W.  Va.  533,  28  S,  E.  531.  equally-divided  court  as  to 
validity  of  amended  affidavit  on  attachment  as  against  second  lien. 
Cited  In  elaborate  notes  in  14  Am.  Dec.  775.  and  56  Am.  St.  Bep.  857. 

93  U.  S.  169-173,  23  L.  812,  FRENCH  v.  FT  AN. 

Pahllc  lands. —  Swamp  land  act  of  1S50  was  a  grant  In  pricHenti, 
by  which  title  to  those  lands  passed  at  once  to  the  State  In  which 
they  lay,  except  as  to  States  admitted  after  Its  passage,  p.  170. 

Cited  and  applied  In  Rice  v.  Sloui  City,  etc.,  R.  Co.,  110  U.  S. 
697,  28  L.  289.  4  S.  Ct  178.  subsequent  admission  of  territory  did 
not  work  grant  of  swamp  lands;  Wright  v.  Roseberry,  121  U.  S. 
506,  508,  621,  30  L.  1044,  1045,  1040.  7  S.  Ct.  902,  094.  1000,  review- 
ing authorities,  claim  under  said  act  superior  to  subaequent  patent 
to  pre-emptloner;  Wineman  v.  Gaetrell.  53  Fed.  700,  2  U,  S.  App.  449, 
and  Lux  v.  Haggin,  69  Cal.  342,  10  Pae.  723.  reviewing  authorities, 
title  to  such  lands  vested  In  State  at  once;  Sacramento  Valley  Bee, 
Co.  V.  Cook.  61  Cai.  343.  patent  to  such  land  related  back  to  date 
of  act;  Tubbs  v.  Wllholt,  73  Cnl.  63,  14  Pac.  362,  citing  cases,  pat- 
eat  to  such  land  conclusive  against  homestead  patent,  issued  after 
approval  of  township  survey,  under  act  of  1866;  Matthews  t.  Good- 
rich, 102  Ind.  567,  1  N.  E.  181.  State  v.  Portsmouth  Sav.  Bank,  106 
Ind.  442,  7  N.  E.  384,  Sherman  v.  Cook,  98  Mich.  66,  57  N.  W.  24, 
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and  Befay  v.  Wheeler,  84  Wis.  141,  53  X.  W.  1123,  reaffirming  rule; 
Winona,  etc.,  R.  Co.  v.  St  Paul,  etc.,  R.  Co.,  26  Minn.  181,  2  N.  W. 
490,  and  State  v.  Sioux  City,  etc.,  R.  Co.,  7  Neb.  372,  certain  rail- 
road grants  held  to  be  in  prsBsenti;  Miller  v.  Tobin,  16  Or.  542,  547, 
16  Pac.  162,  165,  same  as  to  act  of  1860,  extending  swamp  land  act 
to  Oregon. 

Limited  in  Michigan  Land  &  L.  Co.  t.  Rust,  168  IT.  S.  591,  42 
L.  592,  18  S.  Ct  209,  where  resurvey  was  held  conclusive  as  to 
what  lands  passed  under  said  act;  Cahn  v.  Barnes.  7'  Sawy.  52.  5 
Fed.  330,  and  Pengra  v.  Munz,  12  Sawy.  237,  29  Fed.  834,  patent 
to  land  under  wagon-road  grant,  conclusive  that  land  was  not 
swamp  land. 

Public  lands. —  Patent  to  swamp  land,  granted  by  act  of  1850. 
is  evidence  that  land  has  been  identified  as  such,  relates  back  and 
gives  certainty  to  the  title  of  the  date  of  that  act,  and  supersedes 
subsequent  grant  or  evidence  of  title  issuing  from  the  United  States, 
p.  170. 

Approved  in  Martin  v.  Marks,  97  U.  S.  847,  24  L.  940,  rights  of 
claimant  under  confirming  act  of  1857,  superior  to  those  of  subse- 
quent patentee;  Wineman  v.  Gastrell,  53  Fed.  700,  701,  2  U.  S.  App. 
449,  reviewing  authorities,  holding  title  to  such  swamp  lands  at 
once  vested;  Sacramento  Valley  Rec.  Co.  v.  Cook,  61  CaL  345,  such 
patent  superior  to  one  issued  pending  determination  of  character 
of  land;  Lux  v.  Haggin,  69  Cal.  342,  10  Pac.  723,  title  to  swamp 
lands  vested  in  State  from  date  of  the  act;  Hamilton  v.  Shoaff,  99 
Ind.  67,  such  patent  held  evidence  of  title  in  State  from  date  of 
grant;  Matthews  v.  Goodrich,  102  Ind.  567,  1  N.  E.  181,  such  patent 
conclusive  of  the  selection;  State  v.  Portsmouth  Sav.  Bank.  106  Ind. 
442,  7  N.  E.  384,  reaffirming  rule;  Sherman  v.  Cook,  98  Mich.  65,  57 
N.  W.  24,  grant  by  United  States,  before  certification  of  swamp 
lands,  but  subsequent  to  swamp-land  grant,  a  nullity;  Winona,  etc., 
R.  Co.  V.  Randall,  29  Minn.  287.  13  N.  W.  128,  deed  under  railroad 
grant  related  to  date  of  grant;  State  v.  Sioux  City,  etc.,  R.  Co.,  7 
Neb.  372,  grant  of  railroad  lands  held  to  be  in  prsesenti;  dissenting 
opinion  in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  618,  majority 
holding  grant  to  company  excluded  only  known  mineral  lands. 

Limited  in  Prior  v.  Lambeth,  78  Mo.  541,  543,  holding  such  patent 
subject  to  prior  patent,  issued  before  selection  of  land  as  swamp 
land. 

Qffloers. —  When  the  law  has  confided  to  a  special  tribunal  au- 
thority to  hear  and  determine  certain  matters  arising  in  the  course 
of  Its  duties,  the  decision  of  that  tribunal,  within  scope  of  its  au- 
thority, is  conclusive  upon  all  others,  p.  171. 

Approved  and  applied  in  Chandler  v.  Calumet,  etc.,  Co.,  149  U. 
S.  89,  37  L.  661,  13  S.  Ct.  801,  reviewing  authorities,  lists  and  patent 
to  State,  under  swamp-land  act,  conclusive  as  to  what  lands  were 
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within  act;  McCormIck  v.  Hayes,  159  U.  S.  341,  348,  40  L.  174,  170, 
16  S.  Ct.  40,  43,  reversing  S.  C,  83  Iowa,  93,  49  N.  W.  70.  review- 
ing authorities,  concurrent  action  of  State  and  Federal  officers  con- 
elusive  as  to  what  lands  passed  under  swamp-land  act;  Rodgers 
Locomotive  Works  v.  American  Em.  Co.,  164  U.  S.  571,  572,  41  L. 
557,  558,  17  S.  Ct  191,  secretary's  certificate  of  lands  under  rail- 
road act,  conclusive  that  they  were  not  swamp  lands;  Cahn  v. 
Barnes,  7  Sawy.  54,  55,  5  Fed.  330,  332,  and  Pengra  v.  Munz,  12 
Sawy.  237,  29  Fed.  834,  patent  to  wagon-road  lands  not  assailable 
by  evidence  that  they  were  swamp  lands;  Northern  Pacific  R.  Co. 
V.  Cannon,  54  Fed.  258,  260,  7  U.  S.  App.  507,  reviewing  authorities, 
mineral  patent  conclusive  against  company  if  issued  before  line  of 
road  was  fixed;  Howell  v.  Killie,  17  Colo.  91,  28  Pac.  4G5,  patent 
after  contest  sustained  ejectment,  though  homestead  claim  was 
pending;  Blakslee  Mfg.  Co.  v.  Blakslee*s  Sons  I.  Works,  129  N.  Y. 
160,  29  N.  E.  4,  patent  from  State,  valid  on  its  face,  not  subject  to 
collateral  attack;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep. 
467,  reviewing  numerous  authorities,  and  holding  pardon  not  im- 
peachable in  habeas  corpus  proceedings;  concurring  opinion  in 
Shanklin  v.  McNamara,  87  Cal.  389,  26  Pac.  350,  State's  grantee 
estopped  from  attacking  patent  to  Mexican  grant  by  evidence  that 
it  was  swamp  land;  dissenting  opinion  in  Koshler  v.  Hill,  60  Iowa, 
675,  15  N.  W.  644,  majority  examining  assembly  journals  as  to  reg- 
ularity of  adoption  of  amendment  to  Constitution;  South  End  M. 
Co.  V.  Tinney,  22  Nev.  44,  35  Pac.  97,  majority  holding  patent  could 
not  be  attacked  for  fraud,  in  ejectment  suit. 

Distinguished  in  United  States  v.  Chung  Shee,  76  Fed.  954.  44  U. 
S.  App.  751,  collector's  decision  on  Chinaman's  right  of  entry  may 
be  reviewed  on  habeas  corpus;  Silver  Bow  Min.  Co.  v.  Clark.  5 
Mont  424,  5  Pac.  581,  and  Talbott  v.  King,  6  Mont  106,  9  Pac.  441, 
mining  location  unaffected  by  subsequent  patent  of  land  as  town 
site. 

Public  lands. —  Action  of  land  office  in  issuing  patent  for  any 
public  land  subject  to  sale  by  pre-emption  or  otherwise,  is  conclusive 
of  the  legal  title,  pp.  171,  172. 

Approved  and  applied  in  Sharp  v.  Stephens,  6  Sawy.  50,  F.  0. 
12,710,  patent  to  one  and  his  wife,  India,  not  to  be  avoided  at  law 
by  showing  that  true  wife  was  another;  Cahn  v.  Barnes,  7  Sawy. 
56,  6  Fed.  333,  and  Pengra  v.  Munz,  12  Sawy.  237,  29  Fed.  834, 
patent  under  wagon-road  grant  conclusive  that  they  were  not 
swamp  lands;  Los  Angeles,  etc.,  Co.  v.  HoflP,  48  Fed.  344,  patent 
to  Mexican  grant  conclusive  against  stranger  to  paramount  title; 
Northern  PaciMc  R.  Co.  v.  Cannon,  54  Fed.  260,  7  U.  S.  App.  507, 
reviewing  authorities,  mineral  patent  Issued  before  line  of  road 
fixed,  conclusive  against  company;  United  States  v.  Winona,  etc., 
II.  Co.,  67  Fed.  957,  32  U.  S.  App.  272,  reviewing  authorities,  certifi- 
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cates  to  railroad  lands  erroneously  Issued,  not  subject  to  collateral 
attack;  Cruz  v.  Martinez,  53  Cal.  243,  validity  of  patent  regular  on 
Its  face  could  not  be  attacked  in  ejectment;  Montgomery  v.  Don- 
nelly, 57  Gal.  69,  patent  not  to  be  impeached  by  one  claiming  title 
through  compliance  with  homestead  law;  Dreyfus  t.  Badger,  108 
Cal.  65,  67,  41  Pac.  280,  281,  patent  held  conclusive  as  to  unfitness 
of  land  for  cultivation. 

Public  lands. —  Swamp-land  grant  of  1850,  imposed  upon  secre- 
tary of  interior  the  duty,  and  conferred  upon  him  the  power  to 
determine  what  were  swamp  lands;  accordingly,  in  action  at  law, 
parol  evidence  is  not  admissible  to  attack  validity  of  patent  under 
that  act,  by  showing  that  the  land  was  never  swamp  land,  pp. 
171,  172. 

Cited  and  applied  in  Steel  v.  Smelting  Co.,  106  U.  B.  452,  27  L. 
228,  1  S.  Ct  393,  reviewing  authorities,  patent  to  mineral  land  con- 
clusive of  its  character,  in  action  at  law;  Bhrhardt  v.  Hogaboom,  115 
U.  S.  68,  29  L.  346,  5  S.  Ct  1157,  parol  evidence  not  admissible  as  to 
character  of  land  patented  to  pre-emptioner;  Noble  v.  Union,  etc,  B. 
Co.,  147  U.  S.  175,  37  L.  127,  13  S.  Ct.  274,  reviewing  authorities, 
decision  of  secretary  that  company  applying  Is  entitled  to  grant,  held 
conclusive;  Chandler  v.  Calumet,  etc.,  Co.,  149  TJ.  S.  89,  37  L.  661, 
13  S.  Ct  801,  reviewing  authorities,  evidence  that  land  not  included 
in  lists  and  patent  to  State  was  swamp  land,  not  admissible;  McOor> 
mick  V.  Hayes,  159  U.  S.  340,  343,  344,  846,  346.  348,  40  L.  174,  175, 
176,  16  S.  Ct  40,  41,  42,  43,  reviewing  authorities,  concurrent  action 
of  State  and  Federal  officers  conclusive  as  to  character  of  lands  in 
question;  Rodgers  Locomotive  Works  v.  American  Em.  Co.,  164 
TJ.  S.  671,  41  L.  557,  17  S.  Ct.  191,  parol  evidence  not  admissible  to 
show  that  lands,  certl^ed  as  railroad  lands,  were  swamp  lands; 
Northern  Pacific  B.  Co.  v.  Cannon,  54  Fed.  260,  7  U.  S.  App.  507. 
reviewing  cases,  mineral  patent  conclusive  against  company  when 
•issued  before  line  of  road  was  fixed;  Scott  v.  Lockey  In  v.  Co.,  W 
Fed.  36,  patent  to  land  as  agricultural,  conclusive  against  one  claim- 
ing it  as  mineral;  United  States  v.  Winona,  etc.,  B.  Co.,  67  Fed.  958. 
32  U.  S.  App.  272,  reviewing  authoriUes,  certificates  to  railroad 
lands,  erroneously  issued,   not  subject  to  collateral  attack;  New 
Dunderberg  MIn.  Co.  v.  Old,  79  Fed.  604,  49  U.  S.  App.  210.  211.  lode 
patent 'conclusive  against  collateral  attack;  Brown  v.  'Charles,  ^ 
Fed.  175,  "  location  "  under  Virginia  statute  not  subject  to  collateral 
attack;  Smith  v.  Hollls,  46  Ark.  24,  department's  rejection  of  lands 
selected  as  swamp  lands,  held  conclusive;  Chlsm  v.  Price,  54  Art- 
272,  15  S.  W.  1034,  approval  of  railroad's  selections  not  conclusive 
that  lands  had  not  passed  to  State  as  swamp  land;  Sacramento 
Valley  Bee.  Co.  v.  Cook,  61  Cal.  345,  department's  determination 
that  premises  in  question  were  swamp  lands  held  conclusive;  Gale 
V.  Best,  78  Cal.  238,  12  Am.  St  Bep.  46,  20  Pac.  551,  reviewing  cases, 
patent  to  land  as  agricultural  conclusive  against  subsequent  mining 


location;  Drey.'us  v.  Bnager,  108  Cal.  «7,  41  rac.  281,  pntoot  held 
cODcluBlve  as  to  unfitness  ot  land  Tor  cultivation;  Saunders  f.  La 
Purlslma,  etc.,  Co.,  126  Cal.  165,  B7  Pac.  669,  patent  to  State  conclu- 
BlTe  of  character  of  scbool  lanas,  as  against  collateral  attack;  Bris- 
tol T.  Carroll  County,  06  111.  S9,  listing  of  lands  by  secretary  as 
swamp  lands,  beld  snfflclcnt  proof  of  cbaracter;  Fuller  v.  Stiedd, 
161  111.  400,  491,  52  Am.  St  Rep.  306.  397,  44  N.  B.  206.  33  L.  B.  A. 
160,  department's  declsioQ  that  premises  were  not  swamp  lands, 
beld  conclusive;  State  v.  Portsmouth  Sav.  Bank,  106  lud.  442,  440, 
7  N.  E.  3&i,  38fl,  reviewing  .lut  hurl  tics,  couflrmed  spkctlou  pissed 
title  to  lake  bed;  lown  It.  &.  L.  Co.  v.  Antoule.  52  Iowa,  430,  3  N.  W. 
480,  cominlBsloner'a  certJHcfltt  could  not  lie  attacked  Uy  parol  evi- 
dence of  character  of  Inud;  Rood  v.  Wallace,  —  Iowa,  — ,  70  N.  W. 
4Ejl,  revlowlug  eases,  decision  of  department  that  premises  wci'e 
Bwamp  land  conclusive;  I'almer  v.  Boom,  90  Mo.  101,  103,  104.  105. 
100,  porol  evidence  luadmlHslble  to  defeat  title  under  railroad  grant 
of  1852;  Colburn  v.  Northern  Pac.  R.  Co.,  13  Mont.  4S4,  485.  34  Pac. 
1018,  1019,  reviewing  cases,  secretary's  decision  that  certain  land 
was  not  within  grant,  held  conclusive  in  collateral  proceeding; 
Kesne  v.  Brygger,  3  Wash.  340.  28  Pac.  657,  secretary's  decree  as 
to  university  lands  held  flniil;  dissenting  opinion  In  McLaughlin  v. 
Held.  fiS  Cal.  210.  majority  holding  patent  under  railroad  grant 
might  be  attacked  on  ground  fbat  the  land  was  excepted;  generally. 
In  Koehler  r.  Hill.  «0  Iowa.  625.  15  N.  W.  620.  See  valuable  note  In 
12  Am.   Dec.  505. 

DiBtlngulBbed  In  Wright  v.  Boseberry,  121  TJ.  8.  508,  30  L.  1045, 
7  S.  Ct.  am.  reversing  S.  C,  fiS  Cal.  264.  reviewing  authorltle.".  hold- 
ing proof  of  character  of  land  admissible,  where  It  had  not  been 
eertlfled  under  act  of  ISfiti;  Iron  Silver  Mining  Co.  v.  Campbell.  135 
U.  S.  298,  34  L.  159.  10  S.  Gt.  768.  lode  patent,  subsequent  to  placer 
patent  to  same  land,  not  conclusive  as  to  known  existence  of  lode  at 
lime  of  earlier  patent;  Lost  Chance  Mln.  Co.  v.  Tyler  Min.  Co..  61 
Fed.  567,  16  V.  S.  App.  456,  where  patent  is  silent,  priority  of  loca- 
tion proved  by  testimony  aliunde:  Bourne  v.  HaRnn.  06  Iowa.  570.  (K 
N.  W.  827,  where  parol  evidence  of  character  of  laud  was  held  ad- 
missible Id  equity  Bult;  Crapo  v.  Township  of  Troy,  98  Mich.  (J38,  67 
N,  W.  807.  patent  to  land  bb  swamp  land  held  nullity,  where  It  had 
been  excluded  from  lists;  CummlngB  v,  Powell.  116  Mo.  476.  38  Am. 
St.  Rep.  (ill.  21  S.  W,  1080,  holding  patent  mtghi  be  nttnc'ked  by 
showing  that  department  had  no  jurlsdlctlnn:  Mendota  Club  v.  An- 
derson. 101  Wis.  400,  78  N.  W.  189.  patent  purporting  to  cover  navi- 
gable lake  bed.  void;  dissenting  opinion  in  Sterling  v.  Jackson,  60 
Mich.  522,  37  N.  W.  863.  majority  holding  patentee  had  exclusive 
right  to  hunt,  though  hla  laud  was  covered  by  navigable  water. 

Fnblio  lands.—  Where  secretary  of  Interior  baa  neglected  or  re- 
fused to  perform  his  duties  under  swanip-land  act.  there  being  no 
way  to  compel  bim  to  act,  the  court  will,  to  prevent  a  total  failure 


03  U.  S.  174-188  Notes  on  U.  S.  Beports.  »32 

of  Justice,  permit  one  claiming  sncli  land  as  grantee  of  State  to  es- 
tablish Its  character  by  parol  evidence;  Railroad  Co.  v.  Smith, 
9  WaU.  85,  19  L.  599.  explained,  p.  173. 

Approved  and  principle  followed  in  Campbell  v.  United  States, 
107  U.  S.  412,  27  L.  595,  2  S.  Ct.  764,  importer  might  sue  for  draw- 
baclc  where  secretary  refused  to  perform  his  duty;  Wright  v.  Rose- 
berry,  121  U.  S.  508,  30  L.  1045,  7  S.  Ct.  994,  reversing  S.  C,  63 
CaL  254,  reviewing  authorities,  to  same  effect  as  rule;  San  Francisco 
Sav.  Union  v.  Irwin.  11  Sawy.  671,  28  Fed.  710,  parol  evidence  of 
character  of  land  admitted  under  circumstances  stated  in  rule;  Wa- 
bash, etc.,  Ry.  Co.  v.  McDougal,  113  111.  606,  holding  parol  evidence 
competent  to  prove  tract  within  swamp-land  act;  State  v.  Ports- 
mouth Sav.  Banlc,  106  Ind.  442.  7  N.  E.  3&^.  reaffirming  rule;  MiUer 
v.  Tobin,  16  Or.  549.  550,  16  Pac.  166,  167,  where  secretary  had 
failed  to  make  list  and  issue  patent. 

Distinguished  in  Chandler  v.  Calumet,  etc.,  Co.,  149  U.  S.  89.  37 
L.  661,  13  S.  Ct.  801.  lists  and  patents  to  State  conclusive  as  to  what 
lands  were  swamp  lands;  McCormick  v.  Hayes,  159  U.  S.  342,  345. 
347,  40  L.  174,  175,  176,  16  S.  Ct  40,  41,  42,  concurrent  action  of 
State  and  Federal  officers  held  conclusive  as  to  what  lands  passed 
under  swamp-land  act;  Rodgers  Locomotive  Works  v.  American 
Em.  Co.,  164  U.  S.  572,  41  L,  558,  17  S.  Ct.  191,  secretary's  certificate 
of  lands  as  railroad  lands,  held  conclusive  of  their  character;  Fuller 
V.  Shedd,  161  IlL  491,  52  Am.  St.  Rep.  397,  44  N.  E.  296.  33  L.  R.  A. 
160,  department's  rejection  of  lands  claimed  to  l>e  swamp  lands, 
held  conclusive. 

Miscellaneous. —  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac. 
73& 

98  U.  S.  174-188,  23  L.  872,  BANK  OF  KENTUCKY  v.  ADAMS 
EXP.  00. 

Carriers. —  Express  companies  are  common  carriers,  and  in  ab- 
sence of  stipulation  to  contrary,  subject  to  all  legal  responsibilities 
of  such  carriers,  p.  177, 

Approved  in  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  803,  express 
company  held  liable  for  delivery  to  wrong  person;  Brockway  v. 
American  Exp.  Co.,  168  Mass.  258,  47  N.  E.  87.  holding  company 
could  not  stipulate  against  liability  for  gross  negligence.  See  notes  in 
47  Am.  Dec.  650,  61  Am.  St.  Rep.  360,  361. 

Carriers.— Nature  of  their  business  determines  who  are  common 
carriers;  hence  express  company  cannot  throw  off  its  fixed  legal 
character  by  declaration  or  stipulation  that  it  shall  not  be  con- 
sidered such,  pp.  180,  181. 

Cited  and  applied  in  Moulton  v.  St.  Paul,  etc.,  Ry.  Co.,  31  Minn. 
88,  47  Am.  Rep.  783,  16  N.  W.  498.  reviewing  authorities,  stipulation 
against  liability  except  for  "  willful  negligence,"  held  Invalid;  Writ- 
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tlnff  T.  St.  Louis,  etc.,  By.  Co.,  101  Mo.  640,  20  Am.  St.  Rep.  642. 
14  S.  W.  745,  10  li.  B.  A.  605,  compan;  bBvlDg  stipulated  asalnat 
liability  as  Insurer,  must  still  use  due  care;  Rocky  Mount  Mills  v. 
WlUmlnffton.  etc.,  R.  Co.,  119  N.  C.  70»,  M  Am.  St  Rep.  687,  25 
8.  E.  SB6,  membership  In  freight  aaBoclatlon.  did  not  alter  com- 
pany's liability  to  shipper;  Gaines  t.  UdIod  Tiansp.  &  Ins.  Co.,  28 
Ohio  St.  447,  stipulation  against  loss  by  fire  did  not  excuse  negll- 
Kence;  Ballou  v.  Earle,  17  B.  I.  445,  33  Am.  St.  Bep.  886,  22  Atl. 
1114,  14  L.  B.  A.  43G,  and  note,  reviewing  nutborltlea,  limitation 
of  liability  to  agreed  valuation  did  not  maki^  carrier  mere  bailee; 
alflrmed  in  G.  C,  etc.,  By.  Co.  v.  Vaugbti,  4  Tei.  A|..p.  Civ.  273. 

Carriers.—  Duty  of  common  carrier  Is  to  transport  and  rteliver 
safely,  and  be  Is  msiie  by  law  an  insurer  against  falhu'e  to  perform 
that  duty,  except  It  be  caused  by  public  enemy  or  act  of  God, 
p.  181. 

Approved  in  Miirry  v.  Chicago,  etc.,  Ry.  Co.,  62  Fed.  40,  holding 
common  law  applicable  to  rate  caw  against  Interataie  carrier;  Milne 
V.  Douglass.  4  McCrary,  371,  13  Fed.  39,  connecting  carriers  held 
Jointly  liable:  Souiliern  Exp.  Co.  v.  Van  Meter.  IT  Tla.  803,  com- 
pany held  liable  for  agent's  delivery  to  wrong  person;  Austin  v. 
St  Louis,  etc..  Co.,  15  Mo.  App.  203,  carrier  not  eieused  by  em- 
ployment of  means  of  transportatioct  furnished  by  others;  Texas 
Exp,  Co.  y.  Dupree.  2  Tex.  App.  Civ.  276  and  G.  C.  &  S.  F.  B.  Co. 
T.  Oolding,  3  Tex.  App.  Civ.  61,  having  agreed  to  transport  and 
deliver  beyond,  company  cannot  limit  Its  liability  to  lose  upon  its 
own  line. 

Carriers.—  By  special  contract  with  bis  employers,  a  common 
carrier  may  be  to  some  extent  excused.  If  the  llmitutiona  of  respon- 
sibility are,  in  Judgment  of  law.  reasonable,  and  not  against  public 
policy,  p.  181. 

Approved  and  applied  in  Cox  v.  Central  VL  R,  R.,  170  Mass.  136, 
40  N.  E.  100,  reviewing  autborltlea,  stipulation  for  written  claim 
within  thirty  days,  held  unreasonable;  but  Btlpul!^tlltu  for  no  action 
on  claim  after  thrfe  months,  held  valid;  Wilting  v.  St.  Louis. 
etc.,  By.  Co.,  101  Mo.  640,  20  Am.  St.  Rep.  642,  14  S.  W.  745,  10 
h.  B.  A.  605,  holding  company  might  stipulate  against  liability  as 
Insurer;  Ballou  v.  Earle,  17  R.  I.  441i.  33  Am.  St  Bep.  885.  22  Atl, 
1114,  14  L.  R.  A.  430,  and  note,  Hiistalning  receipt  limiting  liability 
to  $60  valuation;  ScJialler  v.  Chicago,  etc..  R.  Co.,  97  Wis.  30, 
71  N.  W.  1043,  stipulation  against  lial>iiity  for  loss  by  Are.  except 
through  fault  of  company's  atrent.  held  binding;  dissenting  opinion 
In  Merchants,  etc.  Co.  v.  Bloch.  80  Tenn.  420.  6  S.  W,  8H2.  ronjoHty 
holding  express  company  could  not  stlpuhitD  against  liability  for 
loss  by  connecting  line  employed;  also  )n  elaborate  note  in  5  Am. 
Bt  Aefi.  722. 
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Canien. —  Public  policy  demands  that  right  of  shipper  to  abso- 
lute security  against  negligence  of  carrier,  and  all  persons  engaged 
in  performing  his  duty,  shall  not  be  taken  away  by  any  arrangement 
or  agreement  between  the  parties  to  the  service,  pp.  181,  185. 

Approved  and  principle  followed  in  Teal  v.  Walker,  111  U.  S, 
252,  28  L.  419,  4  S.  Ot  425,  contract  to  surrender  mortgaged  prem- 
ises before  foreclosure  against  public  policy,  in  Oregon;  Liverpool 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  442,  32  L.  792,  9  S.  Ct  472, 
affirming  S.  C,  22  Blatchf.  397,  22  Fed.  728,  reviewing  authorities, 
clause  in  bill  of  lading  exempting  steamship  company  from  respon- 
sibility for  loss  by  its  negligence,  held  void;  The  Steamship  Colon, 
9  Ben.  356,  F.  0.  8,023,  stipulation  excepting  act  or  default  of  mas- 
ter or  mariners  did  not  excuse  bad  stowage;  The  Hadji,  22  Blatcbf. 
236,  20  Fed.  876,  affirming  S.  C,  18  Fed.  460,  exception  of  damage 
that  may  be  insured  against  does  not  excuse  negligence;  The  Sara- 
toga, 20  Fed.  870,  such  attempted  exemption  did  not  excuse  loss  by 
theft  due  to  crew's  negligence;  The  Surrey,  26  Fed.  795,  796,  re- 
viewing cases,  ^  consignee's  risk  and  expense  "  did  not  excuse  im- 
proper discharge,  without  due  notice;  Bells  v.  St.  Louis,  etc.,  Ry.  Co., 
62  Fed.  907,  reviewing  authorities,  limitation  of  liability  to  $100, 
without  reference  to  value,  not  binding;  Volght  v.  Baltimore,  etc., 
Ry.  Co.,  79  Fed.  563,  contracts  by  which  express  messenger  in- 
directly released  railroad  from  all  liability,   not  binding;  Cox  v. 
Central  Vt.  R.  R.,  170  Mass.  136,  49  N.  B.  100.  reviewing  authori- 
ties,  absolute  stipulation  against  liability  for  loss  by  fire,  held  In- 
valid; Moulton  V.  St  Paul,  etc.,  Ry.  Co.,  31  Minn.  88,  47  Am.  Rep. 
783,  16  N.  W.  498,  reviewing  authorities,  arbitrary  limitation  of 
liability  to  certain  sum,  not  binding;  Chicago,  etc.,  R.  Co.  v.  Witty, 
82  Neb.  283,  29  Am.  St.  Rep.  441,  49  N.  W.  185,  collecting  authori- 
ties, stipulation  against  loss,  except  by  gross  negligence,  held  void; 
Durgin  V.  American  Bxp.  Co.,  66  N.  H.  279,  20  Atl.  330,  9  L.  B.  A. 
455,  citing  cases,  reaffirming  rule;  Capehait  v.  Seaboard,  etc.,  R. 
Co.,'  81  N.  C.  442,  31  Am.  Rep.  507,  stipulation  that  claim  must  be 
adjusted  before  removal  of  goods,   and   made  in  writing  within 
thirty  days,  held  invalid;  Merchants,  etc.,  Co.  v.  Bloch,  86  Tenn. 
406,  6  Am.  St  Rep.  856^  6  S.  W.  886,  stipulation  against  llablUty 
for'  negligence   of    sub-carrier,    held    invalid;    Black    v.   Goodrich 
Transp.  Co.,  56  Wis.  322,  42  Am.  Rep.  714,  13  N.  W.  246,  limitation 
to  certain  amount  stamped  on  receipt,  inralld  in  case  of  loss  by 
negligence;  Davis  v.  Chicago,  etc.,  R.  Co..  93  Wis.  481,  57  Am.  St. 
Rep.  939,  67  N.  W.  19,  33  L.  R.  A.  658,  reviewing  authorities,  rule 
applied  to  stipulation  in  drover's  ticket    See  elaborate  notes  on  this 
point  in  5  Am.  St  Rep.  720,  13  Am.  St.  Rep.  783,  49  Am.  St  Rep. 
613,  61  Am.  St.  Rep.  363,  364,  380. 

Distinguished  In  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  338, 
28  L  720,  5  S.  Ct  154,  and  Ballou  v.  Barle,  17  R  I.  445,  44a  33 
Am.  St  Rep.  886,  888.  22  AtL  1114,  1116,  14  L.  R.  A.  436,  437.  and 
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note,  sustaining  contract  limiting  carrier's  liability  to  stipulated 
valuation;  Poenlx  Ins.  Co.  v.  Erie  Transportation  Co.,  117  U.  S. 
322,  29  L.  879,  6  S.  Ct.  754,  affirming  S.  C,  10  Blss.  29,  F.  C.  11,112, 
contract  that  carrier,  wben  liable  for  loss,  shall  have  benefit  of 
insurance,  held  valid;  Hartford  Fire  Ins.  Co.  v.  Chicago,  etc..  Ry. 
Co.,  70  Fed.  204,  36  U.  S.  App.  152,  30  L.  R.  A.  198,  lease  of  right 
of  way,  with  exemption  from  liability  for  loss  to  lessees  by  fire, 
held  valid;  Taylor  v.  Little  Rock,  etc.,  R  Co.,  32  Ark.  399,  29  Am. 
Rep.  3,  stipulation  against  loss  by  act  of  connecting  carrier  held 
valid;  dissenting  opinion  in  Merchants,  etc.,  Co.  v.  Bloch,  86  Tenn. 
426,  432,  6  S.  W.  892,  894,  majority  holding  express  company  could 
not  stipulate  against  liability  for  negligence  of  connecting  line 
employed. 

Carrlen.— Contract  purporting  to  limit  the  liability  of  common 
carrier  must  be  reasonably  construed,  and,  if  possible,  consistently 
with  the  law,  p.  181. 

Approved  and  applied  in  The  Boskenna  Bay,  40  Fed.  94,  6  L.  R.  A. 
175,  and  n.,  sustaining  as  valid  a  contract  by  which  shipper  waived 
notice  of  discharge. 

Contracts.—  It  is  not  to  be  presumed  that  the  parties  to  a  con- 
tract intended  to  make  one  which  the  law  does  not  allow,  p.  181. 

Principal  and  agent.—  Control  of  the  conduct  of  an  agency  is  not, 
in  all  caaes,  essential  to  liability  for  the  consequences  of  that  con- 
duct, p.  182. 

Principal  and  agent— If  any  one  Is  to  be  affected  by  the  acts 
or  omissions  of  persons  employed  to  do  a  particular  service,  it  must 
be  he  who  gave  the  employment,  p.  182. 

Carriem.— Railroad  company  transporting  express  company's 
messenger  and  express  packages  in  his  custody,  for  hire»  is  agent 
of  the  express  company,  p.  182. 

Approved  in  very  elaborate  note  on  liabilities  of  express  com- 
panies in  61  Am.  St  Rep.  381,  and  in  note  in  62  Am.  St  Rep.  525. 

Distinguished  in  McCam  v.  International,  etc.,  R.  Co.,  84  Tex. 
856,  31  Am.  St  Rep.  54,  19  S.  W.  548,  holding  railroad  company 
might  Ifmit  its  liability  to  loss  upon  its  own  line. 

Carriers.— Common  carrier,  e.  g.,  express  company,  who  under- 
takes for  himself  to  perform  an  entire  service,  may  employ  an 
agency  subordinate  to  him,  but  cannot  constitute  another  person  or 
corporation  the  agent  of  his  consignor  or  consignee,  p.  182. 

Approved  in  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  803,  company 
liable  for  wrong  delivery  by  its  agent;  Fischer  v.  Merchants'  Disp. 
Co.,  13  Mo.  App.  138,  term  "to  be  forwarded,"  in  bill,  did  not  fix 
liability  of  company  as  mere  forwarder;  Austin  v.  St.  Louis,  etc.. 
Co.,  15  Mo.  App.  203,  that  means  of  transportation  was  furnished 
by  others,  did  not  relieve  carrier;  Merchants,  etc.,  Co.  y.  Bloch, 
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86  Tenn.  408,  6  Am.  St  Rep.  856,  6  S.  W.  886,  railroad  companies 
held  to  be  agents  of  express  company  employing  them  for  trans- 
portation; Galveston,  etc.,  Co.  t.  Allison,  S9  Tex.  198,  by  deviation 
from  agreed  route,  carrier  became  liable  for  negligence  of  con- 
necting line.  Also  cited  in  very  elaborate  note  In  61  Ami.  8t 
Rep.  372. 

Carriers.— Stipulation  by  an  express  company  that  It  should  not 
be  liable  for  loss  by  fire  cannot  be  reasonably  construed  as  exempt- 
ing it  from  liability  for  loss  by  fire  caused  by  negligence  of  railroad 
company  employed  in  the  transportation,  p.  183. 

Approved  and  applied  in  Muser  y.  Holland,  17  Blatchf.  414,  1 
Fed.  383,  express  company  held  liable  for  loss  by  fire  caused  by 
raihroad  company's  negligence;  The  Hadji,  22  Blatchf.  238,  20  Fed. 
878,  affirming  S.  C,  18  Fed.  4G1,  "  no  damage  that  can  be  Insured 
against  will  be  paid  for,*'  does  not  relieve  from  liability  for  negli- 
gence; Cox  V.  Central  Vt  R.  R.,  170  Mass.  136,  49  N.  B.  100, 
reviewing  authorities,  absolute  stipulation  against  loss  by  fire,  held 
invalid;  Merchants,  etc.,  Transportation  Co.  v.  Bloch,  86  Tenn.  408, 
6  Am.  St.  Rep.  856,  6  S.  W.  886,  reviewing  authorities,  stipulation 
against  liability  for  loss  by  sub-carrier,  held  invalid.  Cited  also  in 
elaborate  notes  in  38  Am.  Dec.  424,  85  Am.  Dec.  231,  61  Am.  St  Rep. 
365,  380,  381,  62  Am.  St.  Rep.  525. 

Distinguished  in  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  339,  28 
L.  720,  5  S.  Ct.  155,  sustaining  contract  limiting  carrier's  liability 
to  agreed  valuation;  McCam  v.  International,  etc.,  R.  Co.,  84  Tex. 
356,  31  Am.  St.  Rep.  54,  19  S.  W.  548,  sustaining  ccmtract  Umiting 
company's  liability  to  loss  on  its  own  line;  dissenting  opinion  In 
Merchants,  etc.,  Co.  v.  Bloch,  86  Tenn.  426,  432,  6  S.  W.  892,  894,  ma* 
Jority  holding  express  company  could  not  stipulate  against  loss 
by  connecting  line  employed.    See  note  in  6  Am.  St  Rep.  863. 

Carriers.— Railroad  company  does  not  insure  carriage  of  matter 
transported  for  express  companies,  where  It  is  put  in  a  part  of  car 
set  aside  for  use  of  latter,  and  remains  In  custody  of  lattefs  mes- 
senger, p.  184. 

Distinguished  in  Voight  v.  Baltimore,  etc.,  Ry.  Co.,  79  Fed.  567, 
contracts,  effect  of  which  was  to  release  railroad  from  all  liability 
for  injury  to  messenger,  held  void. 

Carriers.— If  consignee  can  sue  railroad  company,  transporting 
packages  for  express  company,  for  loss  by  Its  fault,  he  must  claim 
through  his  contract  with  the  latter  company;  and  if  the  packages 
were  delivered  to  railroad  company  without  stipulation  to  contrary, 
it  would  be  an  insurer  both  to  the  express  company  and  conslgneer 
pp.  184,  185. 

Approved  and  principle  applied  in  Packard  v.  Taylor,  35  Aik.  408i 
409,  37  Am.  Rep.  41,  42,  reviewing  cases,  connecting  carrier  held 
liable  to  consignee. 
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DiBtlngulBbe*  la  McCarn  v.  InternatloDal.  etc.,  Hy.  Co.,  84  Tex. 
356.  31  Am.  St  Rep.  54.  19  S.  W.  648.  railroad  company  may  Umtt 
lU  liability  to  loss  on  Its  own  line. 

ZvldeuM.—  Supreme  Court  wlH  take  judicial  notice  of  the  well- 
known  course  of  business  Id  thle  country,  p.  185. 

Approved  In  Wiggins  Ferry  Co.  t.  Chicago,  etc.,  R.  Co.,  5  5Io. 
App.  375,  Judicial  notice  taken  of  Innovation  caused  by  introduc- 
tlon  of  car-ferry  system. 

Carrlera.— Consignor  may,  by  contract,  restrain  carrier;  may  di- 
rect how  and  by  what  agencies  .he  shall  carry;  and  under  sncli- 
arrangement,  carrier  may  become  mere  forwarder,  p.  180. 

Carrlara. —  Stipulation  by  express  company  that  It  shall  not  be 
responsible  for  loss  by  fire,  merely  exempts  It  from  loss  by  fire- 
caused  by  acts  of  persons  not  agents  or  agencies  for  the  transpor- 
tatloQ,  p.  186. 

Approved  In  The  HadJl,  22  Blatcbf.  23S,  20  Fed.  878,  affirming 
S.  0„  18  Fed.  4G1,  exception  of  damage  that  can  be  Insured  against 
does  not  relieve  from  liability  for  negligence;  Callftvnla  P.  Works 
T.  Atlantic,  etc.,  H.  Co.,  113  Cal.  330.  45  Pac.  6^,  86  L.  R.  A.  653. 
and  n..  stipulation  against  loss  by  fire  held  valid,  no  negligence 
being  shown;  Black  v.  Goodrich  Transp.  Co.,  55  Wis.  822,  42  Am. 
Bep.  714,  13  N.  W.  246.  limitation  to  arbitrary  amount,  by  stamping 
receipt,  not  binding  where  loss  was  by  negligence.  See  note  in  85 
Am.  Dec.  231. 

Carriers.—  Delivery  of  bill  of  lading  by  carrier,  and  its  acceptance 
by  consignor  at  time  of  delivery  of  goods,  is  deemed  to  constitute 
a  contract  between  the  parties,  with  the  conditions  contained  In  the 
bill  of  lading;  and  it  Is  Immaterial  that  It  was  not  read  at  this  time, 
p.  188. 

Approved  and  applied  In  Werthelmer  v.  Pennsylvania  E.  Co..  17" 
Blatcbf.  422.  1  Fed.  23a,  bill  limiting  liability  to  carrier's  negligence 
held  binding:  The  Henry  B.  Hyde,  82  Fed.  683,  citing  cases,  shipper 
bound  by  conditions  stamped  on  bill  of  lading:  Louisville,  etc.,  R. 
Co.  T.  Wilson.  110  Ind.  356.  21  N.  B.  343,  4  L.  R.  A.  246,  and  n., 
reviewing  authorities,  parol  agreement  as  to  freight  rates  merged 
Id  bill  of  lading:  Merrill  r.  American  Exp.  Co..  62  N.  H.  515.  stipu- 
lation In.  bill  that  carrier  be  "  liable  as  forwarders  only."  held  bind- 
ing; Schaller  t.  Chicago,  etc.,  R.  Co..  87  Wis.  42,  71  N.  W.  1045, 
shipper  botmd  by  bill  of  lading,  though  Ignorant  of  Its  terms. 

Garritrr*. —  Where  connlgnor  filla  In  blanks  In  bill  of  lading,  de- 
livers same  to  agent  of  express  company  for  signature,  at  same 
tinie  delivering  package,  without  disclosing  Its  ownership,  consignee 
is  bound  by  contract  in  the  bill,  whether  or  not  he  knew  o(  It,  or 
expressly  authorized  its  making,  p.  188. 
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Carriers.— Express  company,  transporting:  money,  is  not  negli- 
gent in  that  re8];)ect,  if  it  is  pnt  in  an  iron  safe,  such  as  prudent 
persons  engaged  in  like  employment  generally  nse  for  the  purpose. 
p.  188. 

Miscellaneous.—  !  Flipp.  258,  note,  F.  O.  880,  to  same  case  In 
lower  court. 

93  U.  S.  188-198,  23  L.  846,  UNITED  STATES  T.  FORTYTHREB 
GALLONS  OF  WHISKEY. 

Commerce. —  Congress  has  excluslTe  and  unfettered  power  to  reg- 
ulate commerce  with  the  Indian  tribes,  and  its  existence  implies 
right  to  exercise  it  wheneyer  there  is  a  subject  to  act  upon,  pp.  104, 
195. 

Cited  and  applied  in  United  States  v.  Martin,  8  Sawy.  478,  14 
Fed.  820,  rule  not  altered  by  fact  that  reservation  is  within  State 
limits;  United  States  y.  Boyd,  66  Fed.  582,  though  separated  from 
their  tribe.  North  Carolina  Cherolcees  are  subject  to  guardianship 
of  United  States;  Renfrow  y.  United  States,  8  Okl.  166,  41  Pac.  90, 
prosecution  for  selling  liquor  to  naturalized  Indian  still  under  con- 
trol of  agent;  Moore  y.  Commissioners,  2  Wyo.  22,  county  could  not 
tax  Indian  trader  on  reseryation. 

Limited  in  Stacy  y.  La  Belle,  99  Wis.  522,  67  Am.  St.  Rep.  880,  75 
N.  W.  61,  41  L.  R.  A.  421,  holding  State  court  had  jurisdiction  of 
action  on  contract,  by  white  against  Indian. 

Indians.*^  Congress  has  power  to  punish  the  sale  of  liquor  any- 
where to  indiyidual  member  of  an  Indian  tribe,  pk  195. 

Indians. —  Congress  may  exclude  spirituous  liquors,  not  only  from 
existing  Indian  country,  but  from  that  which  has  ceased  to  be  such, 
by  reason  of  its  cession  to  the  United  States,  p.  196. 

Approyed  and  applied  in  Bates  y.  Clark,  95  U.  S.  208,  24  L.  473, 
Indian  country  ceased  to  be  such  when  Indians  surrendered  title 
to  the  soil;  United  States  y.  Forty^three  Gal.  Whiskey,  108  U.  S. 
494,  27  L.  804,  2  S.  Ct  908.  though  ceded  territory  was  within 
district  coyered  by  Federal  license;  United  States  y.  Payne,  2 
McCrary,  305,  8  Fed.  895,  lands  ceded  by  Indians,  but  used  by  gov- 
ernment for  Indian  occupancy,  remained  "  Indian  country." 

Indians.—  Power  to  define  Indian  country,  within  which  un- 
licensed introduction  and  sale  of  liquors  was  prohibited,  includes 
that  of  enlarging  the  prohibited  boundaries;  this  may  be  done  by 
proyision  in  treaty  ceding  such  territory,  though  within  State  lines, 
pp.  196-198. 

Approved  in  United  States  y.  Forty-three  Gal.  Whiskey,  108  U.  S. 
494,  27  L.  804,  2  S.  Ct.  908,  where  territory  was  within  revenue 
district  covered  by  defendant's  license. 
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A  treaty  la  to  be  regarded  as  equlTalent  to  act  of  legislature, 
whenever  It  operates  of  Itself,  wltliout  the  aid  of  legislative  provis- 
ion, e.  S:  seventh  section  ot  Indian  treaty,  October  2,  18C3,  excluding 
splrttaona  liquors  from  ceded  territory,  p.  106. 

Approved  and  applied  In  United  Stales  v.  Forty-three  Gal,  Whis- 
key, 108  U,  S.  494,  27  L.  804.  2  S.  Ct.  908,  reatflnulng  eonatrucUon  ' 
of  same  treaty;  United  States  v.  Berry.  2  McCrary.  67,  4  Fed.  786. 
citing  cases.  Cte  treaty,  March  2,  1868,  a  law  of  United  Statea 
■witliln  Colorado  enabling  act;  generally  In  United  Statea  v.  Le  Brla, 
121  U,  S,  280,  30  L.  946,  7  8.  Ct  695,  and  United  States  t.  Ewlng. 
47  Fed.  811. 

DlBtlngutshed  In  Ex  parte  Crow  Dog,  109  U.  S.  567,  27  L.  1034, 
3  S.  Ct.  403,  Sloui  treaty  of  1868  did  not  give  District  Oonrt  ]nria- 
dlctlon  to  try  one  Indian  for  ofTense  against  another,  etc. 

IndloBB.— Words  "treaty"  and  "nation"  are  applicable  In  the 
same  sense  to  Indian  tribes  and  other  nations  of  the  earth;  and 
the  power  of  Congress  to  make  treaties  with  the  Indians  Is  co-ez- 
tenslve  with  that  to  make  treaties  with  other  nations,  p.  196. 

Approved  In  Elk  v.  Wllklns,  112  U.  8.  100,  28  L.  645,  5  S.  Ot 
44,  collecting  authorities,  Indian  separated  from  tribe,  bat  not 
naturalized,  Is  not  a  citizen  of  United  States.  See  note  In  81  Am. 
Dec.  637. 

Treaty-making  power  covera  all  the  usual  subjects  of  diplomacy 
with  dlfFerent  powers;  e.  g.,  the  acquisition  of  property  belong- 
ing to  the  dtlseas  or  subjects  of  each  in  the  territory  of  the  other, 
pp.  197,  198. 

Approved  In  In  re  Parrott,  6  Sawy.  876,  1  Fed.  508,  act  forbidding 
corporations  to  employ  Chinese,  void,  as  In  conflict  with  treaty. 

Treaties.—  Where  a  State  law  comes  In  conflict  with  a  treaty,  to 
whicb  United  States  la  a  party,  the  latter  must  prevail,  p.  108. 

Approved  In  In  re  Parrott,  6  Sawy.  376,  1  Fed.  508,  act  forbidding 
corporations  to  employ  Chinese,  void,  as  In  conflict  with  treaty, 

S3  U.  8.  199-208.  23  L.  829.  OBEB  T.  GALLAGHER. 

Courts.— Where  no  errura  are  ussfgoed  npon  the  record  or  In 
the  briefs,  us  redulrert  by  rule  21,  Supreme  Court  may  affirm  the 
Judgment  wltliout  lookiug  Into  the  record,  pp.  203,  204. 

Conrta.— Circuit  Courts  have  Jurisdiction  of  p.o  equity  suit  of 
4  local   nature,    where   citizen   of   one   State    proseewtes    cltiepns     of 

Jl  Other  StatPB,  la  a  district  where  property  In  controversy  Is  situated, 

and  of  which  one  of  the  defendants  Is  a  resident;  where  all  the 
defendants  are  served  with  process  In  the  district  or  voluntarily 
appear,  the  decri>e  binds  nil,  p.  UiM. 

Cited  generally  In  Grtelcy  v,  Lowe,  155  U.  S.  69,  39  L.  74,  15  S. 
Ct  26,  and  Bomalne  v.  Union  Ins.  Co.,  23  Fed.  627,  637,  639. 
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Coiirts.-<lD  Circuit  Ck)urt,  where  all  defendants  are  not  serred, 
or  do  not  appear,  and  they  are  not  indispensable  parties,  case  maj 
proceed  without  them  and  their  interests  will  not  be  affected, 
p.  204. 

Approved  in  United  States  t.  American  Lam.  Oo.,  80  Fed.  311, 
reviewing  authorities,  service  of  subpoena  upon  absent  defendant, 
out  of  district,  did  not  stop  running  of  statute  of  limitations;  Smith 
v.  Ford,  48  Wis.  145,  2  N.  W.  151,  collecting  authorities,  where 
court  proceeded  in  action  concerning  trust  property,  without  trustee 
before  It;  generally  in  Romaine  v.  Union  Ins.  Co.,  28  Fed.  637,  639, 
explaining  practice,  where  service  is  made  outside  district 

• 

Courts.— If  indispensable  party  be  citizen  of  same  State  with 
plaintiff,  the  controversy  is  not  between  citizens  of  different  States, 
and   Federal  Jurisdiction  is  defeated,  p.  204. 

Approved  and  applied  in  Taylor  v.  Rockefeller,  23  Fed.  Cas.  T95, 
holding  removal  proper,  when  indispensable  parties  were  citizens 
of  different  States;  Patchin  v.  Hunter,  38  Fed.  53,  non-service  of 
such  party  did  not  alter  rule;  Stafford  v.  Twitchell,  33  Lia.  Ann. 
524,  refusing  to  grant  removal  of  cause  to  Federal  court 

Courts.— Though,  under  judiciary  act  of  1789,  indorsee  of  note 
could  not  foreclose  the  mortgage,  given  to  payee  to  secure  it,  in 
Federal  court,  unless  mortgagee  might,  having  obtained  Judgment 
on  the  note,  he  may  enforce  that  judgment  in  Federal  coart,  where 
payee  could  not,  pp.  205,  206. 

Judgments.— Where  judgment  is  rendered  upon  a  note,  It  be> 
comes  merged  in  the  judgment,  and  note  is  extinguished,  pp- 
203,  20G. 

Approved  in  Connecticut  Mut  L.  Ins.  Co.  y.  Jones,  1  McCrary. 
369.  8  Fed.  304,  in  action  on  the  judgment,  note  need  not  be 
produced. 

Courts. —  It  is  no  objection  to  jurisdiction  of  Federal  court  that 
at  some  anterior  period  the  transaction  assumed  a  shape  not  within 
the  reach  of  that  jurisdiction,  p.  206. 

Distinguished  in  New  Orleans  y.  Benjamin,  153  U.  S.  434,  38 
L.  772,  14  S.  Ct  913,  holding  assignee  of  chose  hi  action  bound 
to  show  that  assignor  might  have  sued  in  Federal  court 

Equity.— Having  obtained  jurisdiction  of  the  parties  and  tiie 
subject-matter  of  an  action  for  one  purpose,  a  court  of  equity  will 
make  its  jurisdiction  effective  for  complete  relief,  p.  206. 

Approved  and  applied  in  Ward  v.  Todd,  103  U.  S.  329,  26  L.  340, 
amendment  asking  further  foreclosure  of  mortgage  sued  npon,  to 
pay.  note  coming  due  since  commencement  of  suit;  Mason  v.  Hart- 
ford, etc.,  R.  Co.,  19  Fed.  55,  change  of  interest  in  land  by  con- 
veyance ordered  by  court,   did  not  oust  jurisdiction;  Jarboe  v. 
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Tempter,  38  Fed.  216.  where  court  establlabed  Hcd  and  gave  de- 
ficiency judgment  for  jnnlor  llenholder;  Walker  t.  Stnrbans,  38 
Fed.  301,  where  State  conrt  determined  priority  of  liens  and  ordered 
sale;  Smythe  v.  Henry,  41  Fed.  717,  cancelling  deeds  In  action  to 
enjoin  ejectment  suit  based  npon  ttaem;  Lelghton  t.  Yonng,  52  Fed. 
442,  10  V.  S.  App.  298,  18  L.  R.  A.  271,  and  n.,  In  suit  to  enjoin  ex- 
ecution of  writ  of  possession  court  may  enforce  statutory  right 
to  accounting;  Howlett  v.  Central  Car,  etc..  Co.,  50  Fed.  162,  and 
Foley  T.  Hartley,  72  Fed.  578,  suspending  proceeding  cntll  de- 
velopment of  similar  snlt;  Lake  BUteneau,  etc..  Co.  t.  Mlmms,  49 
La.  Ann.  12S5.  22  So.  731,  and  Fitzgerald  v.  Fitzgerald,  etc.,  Co.,  44 
Neb.  407.  62  N.  W.  Oil,  State  court  bavlng  acquired  jurisdiction, 
appointment  of  receiver  by  Federal  court  did  not  oust  It;  Garrison 
V.  Lyle,  38  Mo.  App.  564,  removal  of  minor  to  another  county  did 
not  oust  jurisdiction  of  court  over  his  estate:  dissenting  opinion 
In  Byers  v.  McAuley,  149  U.  S.  628.  37  L.  876,  13  S.  Ct.  613,  majority 
holding  Circuit  Court  could  not  determine  rights  of  citizens  of  same 
State,  in  salt  by  citizen  of  another  against  administrator. 

Mortgages.— Where  deed  contnlus  express  reservallon  of  Uen  to 
Rccdrp  pnyment  of  purchase  price,  an  equitable  inortcofie  Is  created 
whiL'h  passes  by  assignment  of  the  debt  secured,  pp.  206,  207. 

Cited  and  applied  in  Converse  v.  Michigan  Dairy  Co.,  4S  Fed. 
21.  citing  cases,  indorsee  of  notes  could  foreclose  mortgage  given 
to  secure  them;  White  v.  Ewing,  69  Fed.  454,  37  C  S.  App.  365,  snch 
mortgage  within  equl  y  ale  92  authorizing  deficiency  judgment; 
Kyle  V.  Bellinger,  TO  Ala  1  p  Islon  In  deed  tliat  vendor's  Hen 
was  not  waived,  creat  d  q  Itabl  nortgage;  Talleferro  v.  Bamett, 
37  Ark.  517,  such  lien  nf  d  aRalnst  one  purchasing  with  notice; 
Dowdy  V.  Biaiie,  oO  A  k  10  Am  St.  Hep.  iW,  6  S.  W.  SS8,  citlug 
cases,  such  Ilcn  not  noi     d  by     btalnlng  judgment  at  law  on  the 

Oourta.— I^w  of  State  hs  to  whether  Hen  for  purchase  money  of 
land,  expressly  reserved,  passed  by  assignment  of  the  debt,  being 
unsettled,  Circuit  Court  properly  followed  rule  adopted  by  Supreme 
Court,  pp.  207,  20S. 

Approved  In  Burgess  v.  Setlgman.  107  U.  S.  35,  27  L.  365,  2  S. 
Ct.  22,  collecting  nuiuerous  authorities,  refusing  to  follow  decision 
of  State  court,  given  subsequently  to  judgment  below. 

03  U.   S.  200-216,  23  L.  849,  SHEHMAN  v.  BUICK. 

Public  landB.— Vnder  act  of  Mny  3,  1^3,  if  settlement,  by  erec- 
tion of  dwelling  or  ciilUvntlon,  be  found  to  exist  when  survey  ascpr- 
talned  their  iocoiion  on  school  section.  State's  claim  to  that  piece 
of  land  was  nt  au  end:  she  was  remitted  to  selection  of  lieu  land; 
and  her  patent  to  laud  so  settled  upon  was  void  ab  lultio,  pp.  213, 
214.  210. 
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Cited  and  applied  In  Huff  v.  Doyle,  93  U.  S.  563,  23  L.  977,  hold- 
ing land  excluded  from  Mexican  grant,  by  surrey,  properly  certi- 
fied to  State  as  lieu  land;  Kansas  Pac.  Ry.  Co.  v.  Dunmeyer,  113 
U.  S.  644,  28  L.  1127,  5  S.  Ct.  572,  land  to  which  homestead  claim 
had  attached  before  location  of  line,  did  not  pass  by  railroad  grant; 
Northern  Pac.  R.  Co.  v.  McCormlck,  72  Fed.  738,  44  U.  S,  App.  396, 
homestead  patent  to  land  within  railroad  grant,  after  location  of 
line,  did  not  affect  company's  title;  Garrard  v.  Silver  Peak  Mines,. 
82  Fed.  583,  reviewing  cases,  State's  patent  to  land  it  had  no  right 
to  select,  held  void;  Aurrecoechea  v.  Sinclair,  60  Cal,  551,  certificate 
of  purchase  to  lands  not  subject  to  location,  held  void;  Rose  v. 
Richmond  M.  Co.,  17  Nev.  64,  27  Pac.  1113,  patent  issued,  pending 
contest  in  State  court,  held  void;  Mining  Co.  v.  Consolidated  Mln. 
Co.,  102  U.  S.  175,  26  L.  129,  section  7  of  said  act  prescribes  quali- 
fications of  such  settler;  obiter  in  Stewart  v.  Altstock,  22  Or.  187,. 
29  Pac.  555.    See  notes  In  12  Am.  Dec.  566.  and  20  Am.  Dec  276. 

Distinguished  in  Water  &  Min.  Co.  v.  Bugbey,  96  U.  S.  167,  24 
L.  622,  where  settler  abandoned  before  title  vested  In  State  upon 
survey;  Furguson  v.  McLaughlin,  96  U.  S.  175,  24  L.  626,  settler 
obtained  no  rights,  unless  dwelling-house  is  found  on  the  quarter- 
section  at  time  of  survey;  Gonzales  v.  French,  164  U.  S.  343,  41  L. 
460,  17  S.  Ct.  104,  holding,  under  revised  statutes,  section  2275,  settler 
must  have  made  entry  In  land  ofllce;  United  States  v.  Winona,  etc., 
R.  Co..  67  Fed.  956,  32  U.  S.  App.  272,  certification  of  lands  through 
mistake  of  law  renders  certificates  merely  voidable;  Northern  Pac. 
R.  Co.  V.  Cannon,  54  Fed.  258,  7  U.  S.  App.  507,  mineral  patent,, 
issued  before  line  of  road  fixed,  conclusive  again$$t  company;  New 
Dunderberg  Mln.  Co.  v.  Old.  79  Fed.  602,  49  U.  S.  App.  208,  patent 
not  subject  to  collateral  attack  because  there  was  adverse  claim, 
at  time  of  its  issue;  McKInney  v.  Bode,  33  Minn.  453,  23  N.  W.  853, 
patent  to  school  lands  could  not  be  avoided  by  irregularities  in  its 
issue;  Horsky  v.  Moran.  21  Mont.  353,  354,  359,  362,  53  Pac.  1067. 
1069,  1070,  town-site  patent,  not  void,  conclusive  against  collateral 
attack. 

Public  lands.—  Act  of  May  3,  1853,  providing  for  survey  and  sale 
of  public  lands  In  California  disciissed  and  construed,  pp.  211-216. 

Approved  in  Mining  Co.  v.  Consolidated  Min.  Co.,  102  U.  S.  173^ 
175,  26  Ij.  128,  129,  grant  of  school  lands,  iD  said  act,  did  not  cover 
known  mineral  lands;  Aurrecoechea  v.  Sinclair,  60  Cal.  551,  lieu 
land  not  to  be  selected  until  list  of  excepted  lands  is  furnished. 

PabUc  lands.— Absolute  want  of  power  to  issue  patent  may  be 
shown  in  a  court  of  law  to  defeat  title  set  up  under  it,  though  whtfre 
patent  is  merely  voidable,  party  may  be  compelled  to  resort  to 
equity,  p.  216. 

Approved  and  applied  in  Mahn  v.  Harwood,  112  U.  S,  358,  26  Zu 
667,  6  S.  Ct  177,  collecting  cases,  to  case  of  patent  for  inyentlon; 
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Doolan  v.  Carr,  125  U.  8.  625,  31  L.  847,  8  8.  Ct  1231,  collecting 
authorities,  holding  extrinsic  evidence  admissible  to  show  such  want 
of  power;  Lake  Superior,  etc.,  Go.  v.  Cunningham,  155  U.  S.  374, 
39  L.  190,  15  S.  Ct  110,  affirming  8.  C,  44  Fed.  831,  lands  granted 
for  particular  purpose  could  not  be  appropriated  to  another;  United 
States  V.  Culver,  52  Fed.  83,  to  defeat  agricultural  patent  it  was 
shown  that  land  was  known  to  be  mineral;  Lakin  v.  Dolly,  53 
Fed.  336,  mining  patent  held  void  as  to  unauthorized  amount 
granted;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  reviewing 
authorities,  where  land  patented  by  State  was  not  such  as  it  might 
select;  Knabe  v.  Burden,  88  Alaji  439,  7  So.  93,  admitting  patent 
from  State,  to  defeat  subsequent  certificate  of  entry;  Lee  v.  Jus- 
tice Min.  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  recelver*s  certificate 
attacked  by  showing  locator  to  be  foreigner;  State  v.  Shevlin- 
C.  Co.,  62  Minn.  106,  64  N.  W.  83,  void  permit  to  cut  timber  on  State 
land,  subject  to  collateral  attack;  Rose  v.  Richmond  M.  Co.,  17  Nev. 
64,  27  Pac.  1113,  patent  issued,  pending  contest  in  State  court,  held 
void;  generally  In  Schwenke  v.  Union  Depot  &  R.  Co.,  7  Colo.  514,  4 
Pac.  906.  See  notes  in  12  Am.  Dec.  565,  566,  and  20  Am.  Dec.  276. 
Distinguished  In  St.  Paul,  etc.,  Ry.  Co.  v.  St  Paul,  etc.,  Ry.  Co., 
57  Fed.  273,  governor's  deeds  to  railroad  not  void  because  conveying 
more  than  should  have  been  granted;  Northern  Pac.  R.  Co.  v.  Can- 
non, 54  Fed.  258,  7  U.  8.  App.  507,  company  could  not  attack  mining 
patent  issued  before  line  of  road  was  fixed;  Anderson  v.  Bartels, 
7  Colo.  263,  3  Pac.  229,  and  Chever  v.  Horner,  11  Colo.  74,  7  Am. 
St  Rep.  221,  17  Pac.  498,  excluding  evidence  of  irregularities  in  is- 
suing deed  to  part  of  town  site;  Palmer  v.  Boom,  80  Mo.  105,  parol 
evidence  of  character  of  land  inadmissible  to  defeat  title  under 
railroad  grant;  Horsky  v.  Moran,  21  Mont  353,  354,  359,  362,  53 
Pac.  1067,  1069,  1070,  town-site  patent  not  void,  conclusive  against 
collateral  attack;  dissenting  opinion  in-  Doolan  v.  Carr,  125  U.  S. 
636,  31  L.  850,  8  8.  Ct  1237,  majority  holding  patent  subject  to 
such  attack  by  subsequent  and  unsuccessful  pre-emptioner. 

93  U.  S.  217-224,  23  L.  860,  MORGAN  v.  LOUISIANA. 

Taxation.— Operation  of  statute,  exempting  railroad  property 
from  taxation,  will  not  be  enlarged  by  construction;  surrender  of 
taxing  power  is  not  presumed  unless  intent  to  abandon  it  is  clear, 
p.  222. 

Cited  approvingly  in  Tennessee  v.  Whitworth,  117  U.  S.  145,  29 
L.  835,  6  S.  Ct  651,  holding  act  consolidating  railroads,  entitled 
consolidated  road  to  same  exemptions;  Norfolk,  etc.,  R.  Co.  v.  Pen- 
dleton, 156  U.  S.  673,  39  L.  576,  15  S.  Ct  415,  holding  railroad  not 
entitled  to  predecessor's  right  to  fix  rates  as  it  chose;  Covington, 
etc..  Road  v.  Sandford,  164  U.  S.  587,  41  L.  563,  17  8.  Ct  201,  ruling 
similarly  as  to  two  roads  formed  out  of  original  road,  exempted 
from  legislative  control  over  tolls;  Ky.,  etc.,  R.  R.  Co.  v.  Common^ 
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wealth,  87  Ky.  665,  10  S.  W.  271,  see  next  syllabus  point  and  cases 
<ilted;  Wilson  v.  Gaines,  9  Baxt  552,  holding  exemption  from  tax- 
ation not  a  "  privilege  "*  passing  by  sale  as  such;  Railroad  Co.  t. 
Marion  Co.,  7  Lea,  065,  holding  ''benefit"  not  exemption  from 
taxation  and  railroad  not  exempt.  Cited  generally  in  Ragan  t. 
Aiken,  9  Lea,  613,  holding  franchise  to  be  corporation  property  not 
subject  to  sale,  except  by  statute. 

Taxation.— Exemption  from  taxation  is  personal  prlTilege  of 
railroad  exempted  and  not  a  franchise  of  a  right  essential  to  its 
oi>eration,  hence,  without  express  statutory  direction,  it  does  not 
pass  to  purchaser  of  road  at  foreclosure,  pp.  221-223. 

Reaffirmed  in  following  cases,  holding  successor  of  corporation 
•exempted  from  taxation,  not  exempt;  Railroad  Cos.  v.  Gaines,  97 
U.  S.  711,  24  L.  1095,  and  Railroad  Cos.  t  Commissioners,  103  U.  S. 
4,  26  L.  360,  where  succeeding  railroad  was  inyested  by  charter 
with  all  rights  of  its  predecessor  necessary  to  operation  of  road; 
LouisYille,  etc.,  R.  R.  v.  Palmes,  109  U.  S.  250,  252,  27  L.  924,  925, 
3  S.  Ct  197,  198,  to  same  effect;  Railroad  Co.  y.  County,  etc.,  102 
U.  S.  275,  277,  26  L.  152,  153,  and  Wilson  v.  Gaines.  103  U.  S.  421, 
26  L.  -402,  where  property  and  franchises  sold  under  decree  en- 
forcing State  statutory  lien;  Memphis  R.  R.  v.  Commissioners,  112 
U.  S.  617,  28  L.  840,  5  S.  Ct  302,  where  charter  of  corporation  ex- 
empted was  mortgaged  and  purchased  at  foreclosure;  Chesapeake, 
etc.,  Ry.  Co.  v.  Miller,  114  U.  S.  184,  185,  29  L.  123,  124,  5  S.  CL  817. 
S18,  where  successor  of  exempted  railroad,  purchased  under  statute 
providing  for  transfer  of  all  franchises,  rights  and  privileges;  Mer- 
<*antile  Bank  v.  Tennessee,  161  U.  S.  171,  40  L.  650,  16  S.  Ct  465, 
where  bank  charter,  exempting  bank  from  taxation,  was  purchased; 
Pickard  v.  Tenn.,  etc.,  R.  R.  Co.,  130  U.  S.  641.  32  L.  1053.  9  S.  Ct. 
642,  reversing  East  Tenn.,  etc.,  R.  R.  Co.  v.  Picerd,  24  Fed.  618, 
where  decree  foreclosed  property  rights  and  *'  privileges  *'  of 
exempt  corporation.  Followed  and  applied  in  Wilmington, 
etc.,  R.  Co.  V.  Alsbrook,  146  U.  S.  296.  36  i^.  979,  13  S. 
Ct  76,  affirming  S.  C,  110  N.  C.  153,  155.  14  S.  E.  655, 
holding  branch  road  of  exempted  railroad  not  exempt;  Keo- 
kuk, etc.,  Co.  V.  Missouri,  152  U.  S.  311,  38  L.  455,  14  S.  Ct 
596,  affirming  S.  C,  41  Fed.  307,  holding  consolidated  company 
not  entitled  to  prior  companies*  exemptions  where  intervening  con- 
stitutional amendment  prohibited  exemptions;  Norfolk,  etc..  R.  Co. 
▼.  Pendleton,  156  U.  S.  673,  39  L.  576,  15  S.  Ct.  415,  holding  railroad 
not  entitled  to  predecessor's  privilege  of  fixing  rates  regardless  of 
statutes;  St.  Louis,  etc.,  Co.  v.  Gill,  156  U.  S.  656.  39  L.  570,  15  S.  Ct 
487,  to  same  effect;  Phoenix,  etc.,  Ins.  Co.  v.  Tennessee,  161  U.  S. 
180,  40  L.  662,  16  S.  Ct  473,  holding  insurance  company  not  ex- 
empted under  act  granting  it  all  '*  rights,  privileges  and  Immuni- 
ties" of  exempted  companies;  Covington,  etc..  Road  Co.  v.  Sand- 
ford,  164  U.  S.  587,  41  L.  563,  17  S.  Ct  201,  holding  two  roads, 
given  all  rights  of  original  road,  not  entitled  to  immunity  from 
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legislation  regulating  rates;  Lfttle  Rock,  etc.,  Hy.  t.  McGeebee.  41 
Ark.  204,  holding  sncceBBor  of  railroad  not  entitled  to  latter'B  rlfiht 
to  particular  mode  of  aBBesslng  damages;  Mempbls.  etc..  B.  R.  v. 
Berry,  41  Ark,  446,  holding  cbarter  provision  for  mortgage  of 
charter  of  exempted  railroad  did  not  permit  transfer  of  exemp- 
tion: Ex  parte  Thompson,  20  Fla.  888,  bold  In  E  exemption  of 
railroad  employees  from  road-labor  net  appllcaMe  to  Its  sue- 
cessor'B  employees;  Arkansas,  etc.,  B.  R.  v.  Berry,  44  Ark.  22, 
holding  exemption  from  taxation  lost  by  conBolIdatlon  with  another 
company;  Commissioner  v.  Missouri  Turnpike  Co..  87  Ky.  Ki4,  8 
S.  W.  701,  holding  reorganized  masonic  fraternity,  purchasing 
corporate  rights  of  former  organization,  not  entitled  to  Its  exemp- 
tion from  taxation;  Ky.,  etc..  R.  IE.  Co.  t.  Commonwealth,  87  Ky. 
865,  10  S.  W.  271,  holding  successor  to  "ImmunltlM  privileges." 
etc.,  of  corporation  not  entitled  to  Its  privilege  as  to  special  as- 
Beisment;  State  t.  Maine  Central,  6fl  Me.  D12,  holding  conBoIIdated 
railroad  not  entitled  to  exemptions  of  old  roads:  State  t.  Chicago, 
etc.,  By.,  88  Mo.  S3S,  14  S.  W.  524.  holding  exemption  of  branch 
road  from  taxation  not  transferred  by  mortgage  of  toancta;  WllBon 
V.  Gaines,  9  Baxt  ^2,  holding  exemption  from  taxation  did  not 
pass  by  sale  of  "privileges;"  State  v.  Bntler,  IS  Lea,  112,  holding 
exemption  from  taxation  a  "  franchise  "  not  transferable  without 
statutory  aathorlty;  Memphis  t.  Phcenlx,  etc.,  Ins.  Co.,  91  Tenn. 
672.  673,  19  8.  W.  1045.  holding  insurance  company,  acquiring  rights 
and  prlvilegee  but  not  immunities,  did  not  acquire  exemption  from 
taxation;  Bait,  etc..  By.  v.  Mayor,  80  Md.  98,  42  Atl.  923.  hold- 
ing statute  authorizing  purchasers  of  road  to  enjoy  Its  "  Immuul- 
tles."  etc.,  did  not  give  them  road's  exemption;  Adams  v.  Yazoo, 
-  Mlas.  — ,  24  So.  210,  211,  holding  consolidated  railroad  subject  to 
constitutional  prohibition  against  exemptions  and  not  entitled  to 
old  road's  exemption;  Intematlonnl,  etc.,  By.  t.  State,  75  Tex.  373, 
12  S.  W.  686.  exemption  from  taxation  not  a  privilege  or  immunity 
within  quo  warranto  statute. 

See  elaborate  note,  7  Am.  St.  Rep.  723,  and  monograph  In  35 
Am.  St.  Rep.  390,  404,  on  lusllenablllty  of  franchises  without  legis- 
lative autUorlty.  Cited  In  dissenting  opinion  In  State  v.  "whltworth. 
8  Lea,  618,  majority  adhering  to  erroneous  decision  that  purchas- 
ers from  institutions  holding  land  free  from  taxation  are  entitled 
ifi  excmptlnn;  TruTerac  County  v.  St.  Pnnl.  flc.  Rj.,  i:s  Minn.  433, 
7(1  N.  W.  2L'J,  ninjnrltr  holrting  cifiniHitm  of  ro»<l  and  tnncl  gittnt 
from  taxfltioD  pas-jed  (»  purchaser  of  rood  as  an  nppnrtpnnnt.  Cited, 
arguendo.  In  Worth  v.  Railroad.  S9  N.  C.  209,  45  Am.  Rep.  686,  hold- 
ing railroad  exempted  by  Its  chartpr  from  all  tnxutlon;  Memplila  v. 
Memphis  City  Bank,  91  Tenn.  r>f30,  19  S.  W.  1049.  holding  Insurance 
company  transformed  Into  bank  not  entitled  10  Its  prior  exemption 
froDi  taxation.  Cited  geniTnlly  In  Smre  v.  Whltworth,  8  Lea,  604, 
on  power  of  legislalnre  to  grunt  oxemptlouB  from  taxation. 
Vol.  VIII— 00 
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DIfitinguished  In  New  Orleans,  etc.,  R.  R.  v.  Delamore,  114  TJ.  S. 
508.  29  L.  247,  5  S.  Ct  1012.  reversing  S.  C.  34  La,  Ann.  1229,  hold- 
ing railroad  right  of  way  a  franchise  transferable  at  bankruptcy  sale; 
Winona,  etc.,  R.  R.  CJo.  t.  Deuel,  3  Dak.  20.  12  N.  W.  567,  holding 
railroad's  mortgage  of  all  property,  immunities,  etc.,  Included  ex- 
emption from  taxation  of  railroad's  lands;  Commissioner  y.  Owens- 
boro,  etc.,  R.  R.,  81  Ky.  576,  holding  purchaser,  vested  by  charter 
of  road  with  all  its  immunities,  took  it  exempt  from  taxation;  State 
Board,  etc.  ▼.  Morris,  etc.,  R.  R.  Co.,  49  N.  J.  L.  199,  200,  7  Ati.  828. 
829,  holding  lessee,  under  lease  of  exempt  corporation  and  validating 
act,  exempt;  Tennessee  v.  Whit  worth,  117  U.  S.  145,  29  L.  835,  6  S. 
Ct.  651,  affirming  S.  C,  22  Fed.  83,  holding  consolidated  railroad 
entitled  to  same  exemptions  as  former  railroads;  L.  &  N.  R.  Co.  v. 
Gaines,  2  Flipp.  636,  637,  3  Fed.  279,  holding  exemption  from  tax- 
ation a  "privilege"  passing  to  successor  of  pre-existing  corpora- 
tion; International,  etc.,  Ry.  v.  State,  75  Tex.  378,  12  S.  W.  688, 
where  exemption  was  so  worded  as  to  follow  the  property.  Dis- 
tinguished and  explained  in  Yicksburg,  etc.,  R.  Co.  v.  Dennis,  116 
U.  S.  670,  29  L.  772.  6  S.  Ct  628,  affirming  S.  C.  84  La.  Ann.  959. 
holding  act  exempting  railroad  for  ten  years  after  completion,  did 
not  exempt  it  before  completion.  Denied  in  Tillman  v.  Cocke, 
9  Baxt.  456,  holding  foreclosure  of  State  lien  on  railroad  property 
and  "  immunities "  passed  exemption  from  taxation  to  purchaser; 
State  V.  Railway,  12  Lea,  593,  holding  exemption  passed  to  pur- 
chaser of  road  before  expiration  of  period  of  exemption. 

Franchises. —  Term  "franchise"  must  always  be  considered  ii> 
connection  with  property  to  which  it  pertains;  railroad  franchises 
are  positive  rights,  necessary  to  the  operations  of  the  corporationr 
without  which  it  could  not  be  worked,  p.  223. 

Cited  approvingly  in  Comm.  El.,  etc.,  Co.  v.  Judson,  —  Wash. 
►— ,  56  Pac.  832.  and  State  v.  Anderson,  90  Wis.  561,  63\N.  W.  748. 
both  holding  electric  light  and  power  franchise  taxable  property; 
Board  of  Trade  v.  People,  91  111.  82,  holding  right  to  membership 
in  Board  of  Trade  not  a  franchise;  Potwin  Place  v.  Topeka  Ry.,  51 
Kan.  612,  37  Am.  St,  Rep.  313,  33  Pac.  310,  holding  raihroad's  duty 
to  operate  road  enforceable  by  mandamus;  Lawrence  v.  Railroadr 
39  La.  Ann.  430,  4  Am.  St  Rep.  268.  2  So.  71,  holding  right  of  ap- 
propriating land  for  depot,  sheds,  etc.,  transferable  franchise;  State 
V.  Railway  Co.,  140  Mo.  549,  62  Am.  St  Rep.  747,  41  S.  W.  957,  38 
L.  R.  A.  221.  holding  right  to  operate  street  railroad,  franchise  sub- 
ject to  forfeiture  by  quo  warranto;  Lord  v.  Yonkera  Fuel,  etc.,  Co., 
101  N.  Y.  615,  3  N.  E.  902.  holding  patent  rights,  licenses,  etc.,  not 
franchises,  and  salable  without  consent  of  majority  of  stockhold- 
ers; Chad  wick  v.  Old  Colony  R.  R.,  171  Mass.  243,  50  N.  B.  630^ 
holding  mortgage  of  railroad  made  to  secure  negotiable  note  not 
illegal    See  citations  to  second  syllabus. 
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lutMniAl  rertntu. —  BarnlBfrs  of  a.  railroad,  expended  In  etecUoD 
vt  Btone  bridge  In  plsce  ot  woo<Ien  bridge,  are  properly  returned  aa 
used  Tor  current  expenee.  and  are  not  taxable  as  "  proOta  used  in 
c-oDBtrucdon,"  except  perhaps  as  to  Increased  ralue  of  bridge,  pp. 
227-228. 

Not  cited. 

B3  U-   S.  228-2rt3,  23  L.  879.  HORNOR  f.  HENTilXG. 

OorporatlonB. —  Under  act  of  Congress  making  assenting  trustees 
liable  to  corporation's  creditors  for  excess  of  Its  Indebtedness  over 
Ita  capital  stock,  one  creditor  among  many  cannot  sue  for  amount 
of  his  debt,  but  remedy  Is  In  equity  witb  all  creditors  as  parties, 
pp.  231-232. 

Reaffirmed  In  Stone  r.  Chlsolm,  113  IT.  8.  309,  28  L.  993,  S  8.  Ct 
501,  holding  single  creditor  could  not  proceed  at  law  npon  director's 
liability  under  South  Carolina  statute;  Low  v.  Buchanan,  94  111.  81, 
Involving  similar  statute;  >'at  Bank,  etc.  v.  Dllllngbam,  147  N.  T. 
012,  42  N.  E.  340,  49  Am.  St.  Rep.  697,  In  action  by  bolder  of  cor- 
poration's note  against  corporate  trustees,  under  sfmltar  statute; 
Moulton  V.  Connell,  etc..  Co..  93  Tenn.  388,  27  S.  W.  674.  where  a 
few  creditors  sued  directors  under  similar  statute;  Winchester  t. 
Mabury,  122  Gal.  n2.'i.  526.  6S  Pac.  363,  394.  where  a  few  creditors 
sued  bank  directors  under  similar  constitutional  provision.  Pol- 
lowed  in  Pennington  v.  Smith,  75  Fed.  157,  Bnstalulug  demurrer 
to  btU  by  one  creditor  to  enforce  subscriptions  to  capital  stock,  and 
stockholder's  liability  for  misappropriation;  Childs  v.  Caristeln  Co., 
76  Fed.  03.  holding  creditor's  bill  seeking  preference  and  distribu- 
tion of  remainder  of  assets  to  other  creditors  defei^ttve;  Welles  v. 
Uraves,  41  Fed.  4C1.  dismissing  receiver's  salt  st  law  against  di- 
rectors for  statutory  damages  for  excessive  loans  and  dividends; 
Barnes  v.  Doris.  102  lU.  358,  holding  jurisdiction  at  law  not  ex- 
clusive of  equitable  jurisdiction  over  creditor's  bill  to  enforce  In- 
solvent savings  bank's  stockholders'  liability;  Marshall  v.  Sherman, 
148  N.  Y.  23.  51  Am.  St.  Rep.  662,  42  N.  B.  422,  34  L.  R.  A.  765. 
refusing  to  permit  Insolvent  foreign  corporation's  creditor  to  sue 
resident  stockholder  without  Joining  other  creditors  and  stockhold- 
ers; Tradesman  Pub.  Co.  v.  Car-Wheel  Co.,  95  Tenn.  659,  49  Am. 
St  Rep.  957,  32  S.  W.  1103.  31  L.  R.  A.  601.  holding  creditors 
whose  debts  were  illegally  contracted  properly  joined  In  blU  against 
userting  directors;  Crown  v.  Bralnerd.  57  Vt.  633,  holding  depos- 
itor's action  at  laV  against  unfaithful  directors  on  statutory  liabil- 
ity, not  maintainable.  Applied  In  Godfrey  v.  Terry.  97  U.  S.  177. 
^  U  946,  reversing  decree  against  some  stockholders  of  suspended 
bank,  Jointly;  Pullman  v.  Stebbins,  61  Fed.  13,  holding  creditor's 
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bill  to  reach  assets  of  dissolved  corporation,  should  on  its  face  be 
for  benefit  of  all  creditors;  Bailey  v.  Mosher,  63  Fed.  491,  27  U.  S. 
App.  339,  refusing  to  permit  creditor  of  iilsolyent  national  bank  to 
sue  officers  for  loan  to  bank;  Hayden  ▼.  Thompson,  71  Fed.  63,  65, 
36  U.  S.  App.  361,  holding  receiver's  action  in  equity,  to  recover 
dividends  paid  by  insolvent  national  bank,  proper;  Stuart  v.  Hay- 
den, 72  Fed.  405,  36  U.  S.  App.  462,  holding  receiver  proper  party 
to  set  aside  national  bank  shareholder's  transfer  of  shares  to  es- 
cape liability;  Gemer  v.  Thompson,  74  Fed.  127,  holding  that  only 
receiver  of  insolvent  national  bank  can  sue  directors  on  statutory 
liability;  Rice  Go.  v.  Libbey,  85  Fed.  823,  825,  holding  accounting 
necessary  on  creditor's  bill  on  oflAcers'  liability  for  excessive  indebt- 
edness, and  corporation  necessary  party;  Farmers'  Loan,  etc..  Go. 
V.  Funk,  49  Neb.  861,  68  N.  W.  522,  holding  stockholder's  constitu- 
tional liability  enforceable  only  in  equity;  McLaughlin  v.  O'Neill, 
7  Wyo.  200,  61  Pac.  246,  holding  receiver's  action  against  foreign 
corporation's  stockholder  on  foreign  statutory  liability  not  main- 
tainable   until  equitable    determination    of    accounts  of    liability. 
Cited  approvingly  in  Woolverton  v.  Taylor,  132  111.  209,  211,  22  Am. 
St  Rep.  527,  528,  23  N.  B.  1009,  1010,  holding  officers'  statutory  lia- 
bility for  exceeding  authorized  indebtedness  not  penal;  Buist  v. 
Melchers,  44  S.  C.  63,  21  S.  E.  456,  holding  receiver's  action  against 
several  boards  of  directors  for  omissions  of  duty  maintainable  only 
after  accounting  In  equity.    Cited,  ex  exemplo,  In  Cockrill  v.  Cooper, 
86  Fed.  14,  taking  equitable  jurisdiction  over  receiver's  suit  against 
national  bank  directors  for  statutory  damages  for  excessive  loans. 
Distinguished  in  Swancoat  y.  Remsen,  78  Fed.  594,  sustaining 
bill  by  bondholder  based  on  directors'  failure  to  file  report  under 
New  York  statute;  Stephens  y.  Overstoltz,  43  Fed.  773,  sustaining 
receiver's  actions  at  law  against  national  bank  directors  on  statu- 
tory liability  for  excessive  loans;  Flour  City  Nat.  Bank  v.  Wechsel- 
berg,  45  Fed.  551,  sustaining  action  at  law  against  incorporators 
on  note  executed  in  corporate  name  before  statutory  amount  of  cap- 
ital stock  subscribed;  Patterson  v.  Stewart,  41  Minn.  91,  16  Am. 
St.  Rep.  675,  42  N.  W.  928,  4  L.  R.  A.  750,  and  n.,  sustaining  cred- 
itor's action  against  directors  on  statutory  liability  for  misfeasance; 
Hall  V.  Klinck,  25  S.  0.  354,  60  Am.  Rep.  510.  permitting  creditor's 
individual  action  at  law  on  statutory  liability  of  stockholder  of  in- 
solvent corporation;  Nat,  etc..  Bank  v.  N.  W.,  etc..  Loan  Co.,  61 
Minn.  392,  63  N.  W.  1084,  permitting  creditor  specially  injured  by 
misfeasance  of  officer  to  sue  on  his  statutory  liability  for  whole 
debt;  Thompson  v.  Greeley,  107  Mo.  593,  17  S.  W.  967,  sustaining 
receiver's  action  at  law  against  bank    directors  for  illegal    loan; 
Ends  V.  Orcutt,  79  Mo.  App.  518,  sustaining  depositor's  action  at 
law  against  bank  directors  of  failing  bank  who  received  deposits. 

Corporations. —  Liability  of  corporation's  trustees  for  unauthor- 
ized Indebtedness,  assented  to  by  them.  Is  not  penal,  but  requires 
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them  to  make  good  for  beneQt  ot  aD  creditora,  debts  of  creditors 
■who  Burrered  by  excess  o(  iadebtednees  over  capital  stock,  pp. 
231-232. 

Approved  and  applied  Id  Rice  Co.  v.  Libbey,  SS  Fed.  823.  825, 
boldJQs  corporate  officers  liable  for  corporation's  exceBslve  Indebt- 
edness ffnly  after  all  assets  exbansted;  Woolverton  v.  Taylor,  132 
IlL  207,  209,  211,  22  Am.  St  Rep.  525,  527,  528,  23  N.  B.  1008,  1009. 
1010.  holding  actions  on  corporation's  officers'  liability  for  exceed- 
IDC  authorized  Indebtedness  not  penal  witliln  Illinois  statnte  of  11m- 
itatloM;  AUlBon  v.  Coal  Co.,  87  Tean.  «4.  B  S.  W.  228,  holding  di- 
rectors, assenting  to  piirfhase  of  machlnpry  exfeedloE  aiitliorlzpil 
corporate  debt  liable;  niiiitlnfrton  v.  Attrlll,  14G  U.  S.  IJ8I.),  39  L. 
1132.  13  S.  CL  2.'!2.  holdlne  Judsment  on  corporate  officerH'  foreign 
statutory  liability  for  false  certlflcate,  not  penal.  Cited,  argnendo, 
in  Nat.  etc..  Bank  v.  N.  W.  O.  Loan  Co.,  61  Minn.  387.  63  N.  W. 
1082. 

DistlngnlBhed  In  Ends  v.  Orcutt  79  Mo.  App.  518.  holding  di- 
rectors' liability  for  deposits  received  while  bank  failing,  penal. 

Corporations. —  Under  ni't  of  Congress  making  asaeutlug  tmstees 
liable  to  corporation's  eretlttoi-R  tor  eicess  of  Indehledncas  over  Its 
capital  stock,  liability  for  the  excess  is  a  fund  for  beneflt  of  all 
ereditora,  proportionately,  so  far  as  necessary  to  pay  their  claims, 
p.  232. 

Cited  and  followed  In  27  U.  S.  App.  339,  Bailey  v.  Mostaer.  63  Fed. 
41)1.  27  U.  S.  App.  339,  holding  llnbiUty  of  dlrecfora  of  Insolvent  na- 
tional bank,  an  nsset  enforeenble  only  by  receiver;  Rice  Co.  v.  Libbey. 
85  Fed.  822.  823.  825.  holding  officers-  liability  for  corporation's  es- 
ceBslve  Indebtedness,  Joint  fund,  aacertainable  by  aeeountlng  of  all 
other  corporate  assets;  Moulton  v.  Connell,  etc.,  Co.,  93  Tenn.  3S«.  27 
S.  W.  674,  case  where  a  few  creditors  sued  on  similar  stntnte  as  In 
principal  case;  Tradesman  P»b.  Co.  v.  Car-Wheel  Co.,  95  Tenn.  659. 
49  Am.  St  Rep.  0.'t7.  32  S.W.  1103.31  L.  R.  A.  601,  holding  asspnling 
directors  liable  to  those  creditors  whose  di'bts  lUegnlly  contracted; 
Hayden  v.  Thompson,  71  Fed.  63,  65,  36  U.  S.  App.  361.  taking  Ju- 
risdiction In  equity  over  receiver's  suit  to  recover  dividends  paid 
when  bank  Insolvent;  Games  v.  Doris.  102  111.  3.''iS,  taking  eiiultable 
jurisdiction  over  <Ti>dltorH'  bill  against  Insolvent  savings  bank's 
stockholders;  Marshall  v.  Sherman,  148  N.  Y.  23,  51  Am.  St  Rep. 
662,  43  N.  E.  422,  34  L.  B.  A.  765,  refusing  to  permit  creditor  of 
insolvent  foreign  corporation  to  sue  resident  stockholder  wlthont 
Joining  other  crttlttoi-s  and  stocUholrtera;  Winchester  v.  Slabnry, 
122  Cal.  52S.  520,  55  Pac  393.  394,  sustaining  demnrrer  to  bill  of 
some  creditors  to  enforce  bank  directors'  constitutional  liability; 
Zaog  V.  Wyant.  25  Colo.  555.  71  Am.  St.  Rep.  147.  56  Pac.  .560, 
holding  double  statutory  liability  of  bank  stockholders  a  fund,  prop- 
erly enforceable  by  creditors,  not  as  an  asset  by  receiver.     .And  see 
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citations  under  first  syllabus.  Cited  approvingly  In  Woolverton  v. 
Taylor,  132  111.  209.  211,  22  Am.  St.  Rep.  527,  528,  23  N.  E.  1009, 
1010,  holding  statutory  liability  of  corporate  oflAcers  for  exceeding 
authorized  Indebtedness,  not  penal. 

Distinguished  in  Swancoat  v.  Remsen,  78  Fed.  5M,  sustaining 
bondholder's  bill  against  directors,  based  on  New  York  statutory 
liability  to  file  report;  Tatteraon  v.  Stewart,  41  Minn.  91,  16  Am. 
St.  Rep.  675,  42  N.  W.  928,  4  L.  R.  A.  750,  and  n.,  holding  directors 
liable  under  local  statute  directly  to  each  creditor  for  misfeasance; 
Nat,  etc..  Bank  v.  N.  W.,  etc..  Loan  Co.,  61  Minn.  392,  63  N.  W. 
1084,  holding  officers*  liability  for  misfeasance  a  fund  which  each 
injured  creditor  might  attack. 

03  U.  S.  233-235,  23  L.  892,  YZNAGA  DEL  VALLE  t.  HARRISON. 

Courts. —  The  Louisiana  rule  that  an  unsigned  judgment  is  not 
final,  and  cannot  be  enforced,  is  a  rule  of  practice  for  Federal  courts 
in  that  State,  pp.  234-235. 

Appeal  and  error. —  A  judgment  for  less  than  $5,000,  given  In 
Louisiana,  April  9,  1875.  not  signed  until  May  10th,  after  order  deny- 
ing new  trial,  was  not  final  under  local  practice  until  latter  date, 
and  not  reylewable  in  Supreme  Court,  under  act  of  1875,  p.  235. 

Not  cited. 

98  U.  S.  235-241,  23  L.  880,  SHAW  v.  UNITED  STATES. 

Bhippin^. —  Where  a  vessel  was  taken  into  service  by  United 
States  quartermaster,  and  terms  of  compensation  stated  and  ac- 
cepted by  owner,  who  manned  her  and  retained  control,  the  im- 
pressment became  contract  of  affreightment,  and  United  States 
charterers,  not  liable  for  her  loss  while  in  service,  p.  240. 

Cited  in  note  in  13  Am.  Dec.  90. 

98  U.   S.  241-242,  23  L.  862,   SCHACKBR  v.  HARTFORD  FIRB 
INS.  CO. 

Appeal  and  error. —  Jurisdictional  amount  depends  on  amount 
of  matter  in  dispute,  stated  in  declaration,  not  on  damages  prayed 
for;  accordingly,  action  upon  policy  for  $1,400,  with  interest  was 
dismissed  by  Supreme  Court,  though  damages  were  laid  to  exceed 
$3,000,  pp.  241-242. 

Followed  in  Gray  v.  Blanchard,  97  U.  S.  565,  24  L.  1109,  dis- 
missing writ  of  error  where  amount  in  dispute  insufficient,  though 
set-off  of  $10,000  claimed;  Webster  v.  Buffalo  Ins.  Co.,  110  U.  S. 
388,  28  L.  173,  4  S.  Ct.  80,  dismissing  writ  where  pleadings  showed 
amount  in  dispute  to  be  $4,000,  though  $5,010  stipulated  as  propel 
amount  of  recovery,  if  any;  Cabot  v.  McMaster,  61  Fed.  131,  where 
plaintiff  suing  for  full  amount  of  penal  bond  claimed  less  than 
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XTnited  States. —  A  superylslng  treasury  agenfs  indorsement  on 
contract  for  collection  of  condemned  property,  not  signed  untO 
three  months  after  rendition  of  services,  and  a  mere  reference  to 
secretary  of  treasury  is  not  an  approval  of  contract,  pp.  253-254. 

XTnited  SMates.— Contracts  for  collection  of  condemned  property 
had  to  be  in  writing;  hence  contract  to  allow  one-ha]f  of  con- 
demned property  collected,  was  not  ratified  by  supervising  special 
agent's  approval,  reducing  allowance  to  one-fourth,  p.  255. 

Followed  in  Gamp  v.  United  States,  113  U.  S.  653,  28  L.  1063, 
5  S.  Ct  689,  holding  verbal  contract  for  collection  of  condemned 
property  void. 

Work  and  labor. —  Services  rendered  under  contract  executed 
by  unauthorized  agent,  and  never  ratified,  create  no  equity,  unless 
benefits  resulted  to  party  for  whom  rendered,  p.  256. 

United  States.— Expenses  cannot  be  recovered  for  collecting 
condemned  property  forcibly  removed  and  restored  to  owner  by 
unauthorized  military  officer;  claimant  must  show  release  by 
United  States,  and  seizure  on  sufficient  evidence,  p.  256. 

See  citations,  next  syllabus. 

Officers. —  Public  authority  is  not  liable  for  acts  of  its  agents  in 
the  course  of  their  employment,  unless  manifestiy  within  their  au- 
thority, nor  for  their  torts;  individuals  dealing  with  public  agents 
are  bound  to  know  extent  of  their  authority,  p.  257. 

Followed  in  Hawkins  v.  United  States,  96  U.  S.  691,  24  L.  606, 
holding  contractor  could  not  recover  on  contract  altered  by  assist- 
ant superintendent,  without  secretary's  consent;  Hume  v.  United 
States,  132  U.  S.  414,  33  L.  397,  10  S.  Ct.  137,  allowing  claimant 
under  unconscionable  contract,  market  value  of  goods  delivered: 
Wisconsin,  etc.,  R.  B.  v.  United  States,  164  U.  S.  210,  41  L.  406, 
17  S.  Gt  51,  allowing  government  to  offset  overpayments  by  post- 
master-general, in  action  for  compensation  for  carrying  mails;  Ban- 
App.  128,  holding  surveyor  of  customs  not  estopped,  by  failure  to 
of  education  to  use  books  published  by  complainant,  not  binding; 
United  States  v.  Murphy,  32  Fed.  383,  allowing  prosecution  for 
unlawful  timber  cutting,  despite  representations  of  land  officials, 
that  it  was  permissible;  Bowe  v.  United  States,  42  Fed.  778,  refus- 
ing recovery  for  extra  work  furnished  at  request  of  government 
superintendent;  John  Shillito  Co.  v.  McClung,  51  Fed.  876.  6  U.  8. 
App.  128,  holding  surveyor  of  customs  not  estopped,  by  failure  to 
notify  importer  of  department's  decision,  from  pleading  ninety 
days*  limitation,  in  action  to  recover  excess  of  duties;  United  States 
V.  Pine  River,  etc.,  Co.,  89  Fed.  913,  61  U.  S.  App.  83,  holding  goT- 
emment  not  bound  by  superintendent's  allowing  removal  of  timber, 
In  excess  of  contract  quantity;  Woodruff  v.  Berry,  40  Ark.  256, 
holding  printing  contract  not  made  on  statutory  notice,  not  binding; 
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fusing  Jurisdiction  over  bill  to  collect  levee  tax  from  owners  bene- 
fited, no  collectors  having  been  provided;  McLean  County,  etc.  v. 
Dep.  Bk.,  etc.,  81  Ky.  260,  holding  chancellor's  appointment  of  tax 
collector  on  failure  of  county  judge  to  find  one,  error.  Cited  In 
elaborate  monograph  in  51  Am.  St  Rep.  827.  Cited  generally  in 
Coquard  v.  Indian,  etc.,  Dist.,  69  Fed.  870,  34  U.  S.  App.  1G9,  re- 
fusing to  enjoin  commissioners  from  receiving  coupons  in  pay- 
ment of  drainage  assessments;  Board  v.  Board,  30  W.  Ya.  430,  4 
B.  E.  643,  and  Eames  v.  Savage,  77  Me.  224,  52  Am.  Bep.  75& 
both  holding  statute  authorizing  collection  of  Judgment  against 
town  out  of  personalty  of  Inhabitants,  valid.  Cited  in  dissenting 
opinion  in  Boody  v.  Watson,  64  N.  H.  1©7,  9  Atl.  821.  majoriiy 
taking  Jurisdiction  to  correct  erroneous  exemption  by  selectmen. 

Distinguished  in  United  States  v.  Port  of  Mobile,  4  Woods,  541. 
12  Fed.  771,  granting  mandamus  against  successor  of  msnicipal 
corporation  to  levy  tax  to  pay  Judgment  against  old  corporation; 
Olbbs  V.  Green,  54  Miss.  610,  sustaining  bill  to  subject  lands  for- 
feited by  non-payment  of  levee  taxes  to  payment  of  bonds,  ac- 
cording to  statute. 

MandaxnoB. —  Taxes  made  by  statute  a  lien  on  property,  are 
not  thereby  made  enforceable  by  mandamus  to  compel  levy  and 
collection;  the  lien  is  created  to  aid  public  authorities  in  collect- 
ing tax,  not  for  benefit  of  private  individuals,  p.  265. 

Municipal  corporations.—  Creditor  of  levee  district  abolished  by 
legislature,  with  no  provision  for  re-election  of  levee  commissioners 
to  settle  debts  of  district,  has  no  remedy  after  their  term  expires, 
and  must  rely  upon  public  faith  of  legislature  to  supply  blm  ^ 
remedy,  pp.  265-266. 

See  citations  under  fourth  syllabus.  Cited  in  dissenting  opinion 
in  Boody  v.  Watson,  64  N.  H.  206,  9  Atl.  827,  majority  ruling,  see 
supra.    Cited  obiter  in  Vanderbeck  v.  Englewood,  39  N.  J.  L.  347. 

Distinguished  in  Bates  v.  Gregory,  80  Cnl,  395,  26  Pac.  893. 
holding  city  successor  of  city  and  county,  liable  to  creditor,  and 
latter's  remedy  barred  by  limitation;  dissenting  opinion  in  Thomp- 
son V.  County  of  Allen.  115  U.  S.  664,  29  L.  477,  6  S.  CL  147, 
majority  ruling,  see  supra. 

«3  U.  S.  266-271,  23  L.  896,  BROUGHTON  v.  PENSACOLA 

Corporations.— 6bligatlon  of  contracts  survives  dissolution  of 
corporation;  equity  treats  its  property  as  a  trust  fund  for  benefit 
of  its  creditors,  and  this  principle  is  applicable  to  municipal  co^ 
porations,  p.  268. 

Approved  and  applied  in  Nelson  v.  Hubbard,  96  Ala.  244,  U  So. 
430,  17  L.  R.  A.  377,  holding  deed  of  trust  by  defunct  corporation 
enforceable  under  local  statute;  School  District  v.  Greenfield,  ^ 
N.  H.  85,  6  Atl.  485,  holding  beneficiaries*  rights  In  trust  estate  of 
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ccbool  district  not  lost  bj  dlBSolutton  of  dlBtrfct;  Vaoderbeck  r. 
Bnglewood,  39  N.  J.  L.  347,  holding  claim  for  labor  against  town- 
Ahlp,  divided  among  tbree  otber  townships,  enforceable  against 
latter  only  In  equity;  Merrlwether  t.  Garrett,  102  U.  8.  512.  520,  28 
1>.  204,  210,  holding  equity  could  subject  only  raunlclpallty'B  pri- 
vate property,  not  charged  with  public  nae  for  Its  debts,  on  dleso- 
Intion.  Cited,  arguendo,  In  New  Orleans  v.  Benjamin,  158  U.  S. 
428.  38  L.  770.  14  3.  Ct  Bll,  holding  action  on  certlflcates  of  dis- 
trict transferred  to  municipalities,  not  maintainable  In  Federal 
coart  for  want  of  Jurisdictional  facts;  Opinion  of  tbe  Justices,  66 
N.  H.  638.  33  Atl.  1081,  holidng  special  act  incorporating  rallrosd.. 
repealable;  Dow  t.  Northern  H.  R.,  67  N.  H.  37.  36  Atl.  62ft,  hold- 
lug  lease  under  statute  subsequent  to  formation  of  corporation,  in- 
valid against  dissenting  stockholders.  Cited  obiter  In  Garrett  v. 
Memphis,  5  Fed.  868.  8T6,  without  application  In  Beojaraln  v.  New 
Orleans,  71  Fed.  760. 

A  mtmloipal  corporation  taking  stock  in  a  railroad  company,  is 
to  tbat  extent  a  private  corporation,  bound  as  a  private  Individual 
by  Its  obligation,  and  its  liability  Is  subject  to  the  constitutional 
Inhibition  against  legislative  Interference  with  contracts,  pp.  2G9- 
270. 

Cited  approvingly  In  Mount  Pleasant  v.  Beekwltb.  100  V.  S.  529, 
S  L.  702,  holding  municipal  corporations  liable  on  bonds  of  an- 
nexed corporation,  and  empowered  to  tax  annexed  property  for  them; 
Port  of  Mobile  v.  Wataon,  116  U.  B.  305,  29  L.  626.  6  S.  Ct  405.  hold- 
ing successor  of  Mobile  city  bound  by  latter's  contract  to  levy  special 
tax  to  pay  railroad  bonds;  Sbapleigh  v.  Sao  Angeio,  167  U.  8.  652. 
42  L.  313.  17  S.  Ct.  959,  holding  reincorporated  city  liable  on  bonds 
Issued  while  Irregularly  Incorporated.  See  note.  53  Am.  Dec.  471; 
and  see  citations,  next  syllabus.  Cited  generally  In  St  Louis  v. 
■Oas-Light  Co..  5  Mo.  App.  513,  construing  contract  between  city 
.and  gas  company  to  purchase  works  of  latter. 

Hnnlolpal  corporations. —  In  abRence  of  express  legislative 
'declaration,  change  In  municipality's  charter,  embracing  same  cor- 
porators and  territory,  with  different  powers  and  officers,  does  not 
.«frect  Its  Identity,  and  previous  liabilities  continue  against  It,  pp. 


Followd  In  Port  of  Mobile  v.  Wnlsoc.  IHl  U.  S.  301,  23  L.  624, 
■C  S.  Ct.  40.'!,  holdinir  new  forpornlton,  with  greatly -reduced  limits, 
liable  as  successor  of  old  corponillon  on  Its  railroad  bonds;  Mount 
Pleasant  v.  Beckwltb.  100  V.  S.  520.  25  L.  702.  holding  municipali- 
ties empowpred  to  tax  nancjeil  parts  Of  corporation  to  pay  Its 
bonds;  Brewls  v.  nuliitli.  3  MtCrnry.  2-J3.  224.  13  Fed.  334,  333, 
liuliIlDg  bondholder  had  remedy  at  law  against  city  out  of  which 
village  was  carved;  Laird  v.  I'c  Soto,  22  Fed,  422.  holdlng'Ctt; 
liable  on  town  bonds;   llili  v.  Kiilioka.  35  fed.  33.  holding  city. 
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Incorporated  after  forfeiture  of  its  town  charter,  liable  on  town 
bonds;  Pac.  Imp.  Co.  v.  Clarksdale,  74  Fed.  533,  41  V.  S.  App.  68, 
holding  city  liable  on  bonds  issued  for  town's  subscription  to  rail- 
road stock,  though  city  not  empowered  to  issue  negotiable  paper; 
Shapleigh  v.  San  Angelo,  167  U.  S.  662,  42  L.  313,  17  S.  Ct.  959, 
holding  reincorporated  city  liable  on  bonds  of  city  issued  while 
irregularly  organized;  McKemie  v.  Gorman,  08  Ala.  447.  boldlns 
school  trustees*  contracts  with  teachers  binding  on  successors  of 
trustees;  Bates  v.  Gregory,  89  Cal.  395,  26  Pac.  893,  holding  city 
and  county  liable  on  city  bonds,  and  allowing  plea  of  limitations; 
School  District  v.  State,  29  Kan.  71,  holding  bonds  of  irregularly- 
organized  de  facto  school  district,  binding  upon  its  successor;  Co- 
manche County  V.  Lewis,  133  U.  S.  205,  33  L.  607,  10  S.  Ct  289, 
holding  county  obligations  binding,  though  county  organization 
abandoned  for  a  time,  and  no  officers  to  l>e  reached  by  process: 
State  V.  Natal,  39  La.  Ann.  443,  1  So.  926,  holding  market  ordinance 
and  law  valid,  though  not  re-enacted  in  charter  of  New  Orleans; 
Gaither  v.  Green,  40  La.  Ann.  366,  4  So.  213,  holding  taxes  leyied 
by  previous  levee  district,  collectible  by  reorganized  district;  Day 
V.  Worcester,  etc.,  R.  R..  151  Mass.  308,  23  N.  B.  825,  holding  con- 
solidated corporation  bound  to  exchange  its  stock  for  convertible 
bonds  of  old  corporation;  Higginson  v.  Turner,  171  Mass.  592,  51 
N.  H.  173,  holding  city  of  Boston  succeeded  town  of  Boston  as 
trustee  of  fund  left  to  latter;  Ross  v.  Wimberly,  60  Miss.  348,  allow- 
ing marshal  to  recover  from  reincorporated  town  for  services  as 
constable  to  old  town;  School  District  v.  Greenfield,  64  N.  H.  8«$, 
6  Atl.  486,  holding  town  district  taking  property  of  school  dis- 
trict liable  for  its  debts;  Broadfoot  v.  Fayetteville,  124  N.  C.  488. 
487,  70  Am.  St  Rep.  614,  32  S.  B.  806,  holding  act  prohibiting  tax 
levy  by  city  to  pay  debts  of  town,  before  repeal  of  latter's  char- 
ter, invalid;  O'Connor  v.  Memphis,  6  Lea,  735,  allowing  suit  pend- 
ing against  municipality  at  time  of  repeal  of  its  charter  to  be 
revived  against  new  municipality;  Mayor,  etc.  v.  Territory,  1  Okl. 
202,  31  Pac.  194,  21  L.  R.  A.  847,  holding  city  liable  for  prior 
village  debt.  Cited  also,  and  applied  in  Trustees,  etc.  v.  Moody, 
62  Ala.  395,  holding  trustees  subject  to  liabilities  of  predecessors, 
the  board  of  regents  and  board  of  education;  New  Orleans  v. 
Clark,  95  U.  S.  654,  24  L.  522,  sustaining  legislature's  power  to 
enforce  payment  of  annexed  city's  gas  bonds. 

Distinguished  in  Amy  v.  Watertown,  130  U.  S.  319,  32  L.  952, 
0  S.  Ct.  537.  holding  service  on  substituted  officer,  mayoralty  be- 
ing vacant,  insufficient;  in  dissenting  opinion  in  O'Connor  v.  Mem* 
phis,  6  Lea,   749,   majority  ruling,   see  supra:   Bates,  etc.,   Co.  v. 
GiUett,  30  Fed.  688,  holding  injunction  granted  after  transfer  to 
corporation  of  vessel  infringing  patent,  not  binding  on  corporation. 

Municipal  corporations. — It  will  be  presumed  that  a  legislature, 
changing  charter  of  a  municipality,  intended  to  continue  its  Uabil- 
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Ities;  a  contrary   Imputation  of  the   State's   inst-nnlblUty  to  clalinB 
of  morality  and  Justice,  will  not  be  made,  p,  270. 

Cited  approvingly  In  Rpd  Hock  v.  Henry.  IOC  V.  S.  fi04,  27  L.  254, 
1  S.  CL  441.  eonatruiag  eonfllcting  atatuiea  aullioHiing  bond  aub- 
scriptlons:  United  States  t.  Central  Pac.  Ky..  118  U.  S.  241.  30  L. 
175,  G  S.  Ct.  1041,  construing  acts  relative  to  retention  by  govern- 
ment of  compensation  due  railroad  for  serrlees;  Trustees,  etc.  t. 
Moody.  62  Ala.  395,  holding  trustees  subject  to  same  liabilities  ai 
preceding  board  of  regents  and  board  of  education. 

V3  V.  S.  271.  23  L.  89S.  JONES  v.  PBNSACOLA. 

Adjudged  In  conformity  with  Brougbton  y.  Penaacola,  supra. 
Not  cited. 

93  U.   S.  271-274,  23  L.  925,  DALTOS  t.  JENNINGS. 

Pa.teiita. —  Ladies'  balr-net  patent  beld  void  for  want  of  novelty 
or  Invention,  pp.  271-274. 
Not  cited. 

93  D.  8.  274-284,  23  L.  914,  WINDSOR  v.  McVEIQH. 

War  —  Judgments,^  A  decree  of  condemnation  rendered  agalnat 
owner  after  den.vlng  him  n  hearing,  striking  out  bis  nnswer  to  tbs 
libel  and  his  claim  to  the  property,  because  nn  alien  enemy,  [»  void, 
and  not  a  forfeiture  of  the  property,  p,  276. 

Followed  in  Hovey  v.  Elliott  167  U.  S.  414,  445.  42  L.  220.  230. 
17  S,  Ct  843,  855,  affirming  S.  C  U5  N.  Y.  141.  39  N,  R.  fU4.  39 
L.  R.  A.  4(i2.  and  n..  holding  decree  void  where  defendant's  an- 
swer stricken  out  because  of  a  contempt;  AvU  v.  Alexandria,  etc., 
Co.,  1  Hugbes,  408.  F.  C.  679,  holding  corporation  not  imund  to 
recognize  holder  of  stock  purchased  at  cbnliscatlon  sale  similar  to 
*ihat  In  principal  ease;  Henry  v.  Carson,  96  Ind.  423.  ruling  similarly 
on  facta  similar  to  tlioBe  of  principal  case.  Cited  and  applied  la 
Pasteur  v.  Lewis.  39  Ja.  Ann.  11,  1  So.  311.  holding  conHscntlon, 
after  monition  and  notice  to  minor  residing  In  insurrectionary  dis- 
trict, valid:  Succession  of  Mercier,  42  La.  Ann.  1138.  8  So.  7:):i,  11 
Ij.  R,  a.  S20.  and  n.,  sustaining  city's  right  to  be  heard  In  oppo»lllon 
to  executor's  account  omitting  flaim  for  taxes;  Haymond  v.  Cam- 
den, 22  W.  Va.  199,  holding  attachment  suit  to  enforce  vendor's 
lien  against  alien  enemy,  disbarred  from   appearing,  void. 

Judgments,— Wherever  one  Is  assailed  in  person  or  property,  he 
may  defend;  sentence  against  party  without  hearing  him.  is  not 
Judicial  determination  of  his  rights,  or  entitled  to  respect  In  any 
other  tribunal  p.  277. 

Followed  In  following  cases,  holding  Judgment  not  binding  for 
want  of  notice  or  opportunity  to  be  heard;   Smith  v.  Woolfolk.  115 
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U.  S.  149,  29  L.  360,  5  S.  Gt  1180,  where  complainant's  supplementaF 
bill  not  served  on  defendant  in  foreclosure;  The  J.  W.  French,  5 
Hughes,  432,  13  Fed.  919,  sale  of  vessel  for  master's  offense,  with- 
out notice  to  owner;  Chapman  v.  Phoenix  Nat  Bank,  etc.,  85  N.  T. 
451,  note,  38  Am.  Rep.  434,  confiscation  of  stock  in  proceedings  are 
notice  stating  owner's  name  erroneously;  Russell  v.  Grant,  122  Mo. 
174,  180,  43  Am.  St  Rep.  567,  571,  26  S.  W.  960.  962,  foreclosing 
mechanic's  lien  without  notice  to  mortgagee;  Feuchter  v.  Keyl, 
48  Ohio  St  366,  27  N.  E.  861,  rejection  of  will  offered  for  probate; 
State  V.  Railway  Co.,  45  S.  C.  466,  23  S.  B.  381,  order  authorizing 
receiver  to  expend  corporate  funds;  Bowler  v.  Huston,  30  Gratt 
276,  32  Am.  Rep.  679,  where  one  defendant  not  served,  though  other 
members  of  dissolved  partnership  entered  appearance  for  all;  Grin- 
nan  V.  Edwards,  21  W.  Va.  362,  decree  against  vendee,  alien  enemy 
to  sell  land  for  unpaid  purchase  money;  Dorr  v.  Rohr,  82  Va.  362, 
3  Am.  St  Rep.  108,  attachment  on  publication  of  notice  to  alien 
enemy;  Haymond  v.  Camden,  22  W.  Va.  199,  204,  attachment  to- 
enforce  vendor's  lien  against  alien  enemy;  Schlltz  v.  Roenitz,  8<^ 
Wis.  40,  39  Am.  St  Rep.  876,  56  N.  W.  196,  21  L.  R.  A.  486,  adop- 
tion proceedings  on  abandonment  by  parent  Cited  in  elaborate 
monograph  on  members  of  fraternal  associations  in  59  Am.  St  Bep. 
205,  and  notes  in  24  Am.  Dec.  539,  and  48  Am.  Dec.  270.  Alsa 
followed  in  Hovey  v.  Elliott,  164  U.  S.  414,  445,  42  L.  220,  230,  17 
S.  Ct  843,  855,  affirming  S.  C,  145  N.  Y.  141,  39  N.  B.  844,  39  L. 
R.  A.  462,  and  n.,  holding  decree  after  strildDg  out  defendant's  an- 
swer  because  of  contempt,  void;  Lewis  v.  Shaw,  57  Fed.  518,  hold- 
ing land  commissioner's  cancellation  of  allowed  entry,  without  no- 
tice, void;  Altschul  v.  Polack,  55  Cal.  640,  holding  judgement  in 
ejectment  after  striking  out  landlord's  deralgnment  of  title,  no  bar 
to  his  subsequent  action;  Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St 
Rep.  368,  10  S.  W.  43,  holding  sale  for  taxes,  under  Judgment  on 
notice,  publishing  name  erroneously,  void;  B.  &  O.  R.  R.  Co.  v.  P. 
W.,  etc.,  R.  R.  Co.,  17  W.  Va.  835,  holding  landowner  entitled  to 
be  heard  in  condemnation  proceedings,  though  notice  not  provided 
In  statute.  Cited  and  principle  applied  in  Sabariego  v.  Maverick, 
124  U.  S.  292,  31  L.  442,  8  S.  Ct  478,  holding  Mexican  documents 
showing  sale  of  property  of  one  described  as  a  rebel,  not  evidence 
of  valid  condemnation;  New  Orleans,  etc.,  Co.  v.  New  Orieans,  lOi 
V.  S.  480,  41  L.  523,  17  S.  Ct  165,  refusing  to  cancel  franchises  to- 
lay  pipes,  grantees  of  franchises  not  being  before  court;  Andrew? 
V.  Smith,  19  Blatchf.  111.  5  Fed.  844,  holding  receivers'  accounting 
in  State  court  no  bar  to  bill  for  accounting  to  different  parties  In 
Federal  court;  Bailey  v.  Sundberg,  49  Fed.  585,  1  U.  S.  App.  101. 
holding  judgment  in  action  between  owners  of  vessel  not  an  estop- 
pel against  cargo-owner;  Yentzer  v.  Thayer,  10  Colo.  65,  3  Am.  St. 
Rep.  564,  14  Pac.  54,  holding  entry  of  default  before  return  day.  » 
nullity,  and  cause  remained  on  trial;  Moynihan  v.  Drobaz,  124  Cal.. 
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notice  of  attachment  of  libelled  vessel,  no  estoppel  against  cargo- 
owner;  Hassan  v.  Wilcox,  130  U.  S.  504,  32  L.  1005,  9  S.  Ct.  593.  hold- 
ing statutory  action  to  foreclose  labor  liens  against  railroad,  with- 
out notice,  not  binding  against  bondholders;  Rosenau  y.  Legg,  82 
Ala.  560,  2  So.  441,  holding  award  invalid,  where  arbitrators  ex- 
amined witnesses  after  withdrawal  of  parties;  Chapman  y.  Phoenix 
Nat  Bank,  etc.,  85  N.  T.  451,  note,  38  Am.  Rep.  434,  holding  con- 
fiscation of  stock  void,  where  notice  not  published  with  owner's 
correct  name,  and  no  proof  of  disloyalty  made.  Cited  and  prin- 
ciple applied  in  Matter  of  Bomino*s  Estate^  83  Mo.  447,  hold- 
ing ten-year  limitation  could  not  run  against  heirs  of  property 
claimed  as  escheat,  until  notice;  Russell  y.  Grant,  122  Mo.  174,  180, 
43  Am.  St.  Rep.  567,  571.  26  S.  W.  960,  962,  holding  statutory  pro- 
ceeding to  enforce  mechanic's  lien,  not  binding  without  notice  to 
mortgagee;  Williams  y.  Monroe,  125  Mo.  588,  28  S.  W.  857,  holding 
commissioners'  assessment  of  property-owner,  without  notice  of 
meeting,  void;  Winningham  v.  Trueblood,  149  Mo.  586,  51  S.  W. 
402,  allowing  defendant  in  attachment,  served  by  publication,  mis- 
describing  land,  to  attack  judgment  in  subsequent  ejectment  suit; 
Hoagland  v.  Wilcox,  42  Neb.  145,  60  N.  W.  378,  holding  publication 
of  summons  against  resident  of  State,  in  another  county,  in  gar- 
nishment proceedings,  unauthorized;  Lumber  Co.  v.  Rhoades,  17 
Tex.  Civ.  App.  674,  41  S.  W.  107,  holding  judgment  against  defend- 
ant, dead  when  suit  begun  and  summons  published,  void;  Boggs 
v.  Commonwealth,  76  Va.  999,  holding  statute  providing  no  process 
for  confiscation  of  vessels  violating  oyster  laws,  unconstitutional: 
Dorr  V.  Rohr,  82  Va.  362,  3  Am.  St.  Rep.  108,  holding  attachment 
proceedings,  on  publication,  to  alien  enemy,  void;  In  re  Smith's 
Petition,  9  Wash.  89,  37  Pac.  312,  holding  road  appropriation  act 
not  providing  for  notice  to  owners,  void;  State  v.  Langhorne,  12 
Wash.  594,  41  Pac.  919,  holding  order,  made  on  petition  of  one  not 
a  party,  not  binding  on  judgment  creditor  in  insolvency  proceed- 
ings; B.  &  O.  R.  R.  Co.  V.  P.  W.,  etc.,  R.  R.  Co.,  17  W.  Va.  841, 
holding  landowner  entitled  to  notice  and  to  appeal  In  condemnation 
proceedings;  Grlnnan  v.  Edwards,  21  W.  Va.  362,  holding  decree  of 
sale  of  land  for  unpaid  purchase  money,  against  vendee  in  hostile 
territory,  void;  Raymond  v.  Camden,  22  W.  Va.  204,  206»  holding 
judgment  enforcing  vendor's  lien  against  alien  enemy,  prohibited 
from  appearing,  void:  Ward  v.  Boyce,  152  N.  Y.  196,  46  N.  B.  181. 
86  L.  R.  A.  551,  holding  trustee  process  in  sister  State  to  subject 
note,  in  another  jurisdiction,  to  claim  of  payee's  creditor,  not  bind- 
ing on  payee;  Bruff  v.  Thompson,  31  W.  Va.  21,  holding  institution 
of  attachment  suit  did  not  give  plaintiff  priority  over  subsequent 
purchaser.  See  notes,  13  Am.  Dec.  365,  and  50  Am.  St.  Rep.  737. 
Approved  in  Loaiza  v.  Superior  Court,  85  Cal.  34,  20  Am.  St  Rep. 
210,  24  Pac.  712,  9  L.  R.  A.  381,  sustaining  jurisdiction  of  equity 
over  funds  within  State,  In  action  for  rescission  against  non-resi- 
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dent;  Pasteur  v.  Lewis,  39  La.  Ann.  11,  1  So.  311,  holding  condemna- 
tion after  monition  and  notice,  valid,  though  owner  minor,  residing 
in  insurrectionary  district.  Cited  generally  in  Dulin  v.  McCaw,  89 
W.  Va.  729,  20  S.  B.  684.  restricting  proceeding  by  foreign  attach- 
ment against  non-resident  married  woman,  to  property  attached; 
obiter  in  Railway  Co.  v.  State,  55  Arlt.  207,  17  S.  W.  807,  and  New- 
man V.  People,  23  Colo.  307,  47  Pac.  280. 

Distinguished  in  The  Ann,  5  Hughes,  297,  8  Fed.  927,  holding 
seizure  and  sale  of  vessel  valid,  where  statute  gave  owner  no  right 
to  be  heard,  but  allowed  appeal;  North  Carolina  v.  Vanderford,  35 
Fed.  285.  holding  revenue  officer  not  criminally  triable  for  destroy- 
ing unstamped  whiskey;  Milbum  v.  Smith,  11  Tex.  Olv.  App.  682, 
681.  33  S.  W.  911,  912,  sustaining  Judgment  in  attachment,  where 
citation  preceded  levy. 

Judgments. —  After  a  court  acquires  Jurisdiction,  its  Judgrment 
can  be  collaterally  attacked  only  where  court  transcends  its  legal 
power;  and  a  decree  of  condemnation,  after  striking  out  answer  of 
owner,  because  an  alien  enemy,  is  void,  pp.  282-283. 

Cited  and  applied  in  following  cases,  holding  court's  action  be- 
yond its  Jurisdictional  powers,  and  void;  United  States  v.  Walker, 
109  U.  S.  267,  27  L.  930,  3  S.  Ct  283,  where  court  ordered  adminis- 
tered assets  delivered  to  administrator  de  bonis  non;  The  J.  W. 
French,  5  Hughes,  434,  436,  13  Fed.  920,  921,  sale  of  vessel  for  mas- 
ter's violation  of  fishery  law,  without  notice  to  owner;  Murray  v. 
American  Surety  Co.,  etc.,  70  Fed.  346,  44  U.  S.  App.  48,  affirming 
S.  C,  61  Fed.  276,  reaffirming  S.  C,  59  Fed.  348,  appointment  of 
receiver  in  statutory  action  to  enjoin  bank  from  continuing  In 
business;  Hatch  v.  Ferguson,  68  Fed.  45,  29  U.  S.  App.  651,  33  L.  R. 
A.  763,  and  n..  Judgment  appointing  testamentary  guardian, 
to  serve  without  bond;  Thomas  v.  American,  etc..  Mortgage  Co., 
47  Fed.  557,  12  L.  R.  A.  688,  and  n..  Judgment  by  Federal  court,  at 
law.  on  a  promissory  note,  declaring  same  a  prior  lien  on  debtor's 
land,  under  Georgia  statute;  Elsey  v.  Falconer,  56  Ark.  422,  20  S. 
W.  6,  where  tax  sale,  ordered  for  taxes,  subsequent  to  those  de- 
clared upon;  Hall  v.  Melvin,  62  Ark.  444,  54  Am.  St.  Rep.  302,  35 
S.  W.  1110,  decree,  quieting  title  on  bill,  showing  no  cause  of  ac- 
tion; Bruner  v.  Superior  Court,  i>2  CaU  262,  28  Pac.  348,  selection  of 
elisor  to  form  grand  Jury;  Long  v.  Superior  Court  102  Cal.  452,  36 
Pac.  808,  decree  ordering  bank  commissioners  to  liquidate  affairs 
of  bank  In  statutory  action  to  enjoin  bank  from  continuing  busi- 
ness; Bx  parte  Giambonlni,  117  Cal.  576,  49  Pac.  733,  conviction  by 
Justice  of  the  peace,  as  Judge  of  illegal  Police  Court;  Mousseau's 
Wirt,  30  Minn.  205,  14  N.  W.  889,  vacation  of  probate  and  re-probate 
of  will;  Williams  v.  Monroe,  125  Mo.  588,  28  S.  W.  857,  commission- 
ers' assessment  of  property-owners,  without  notice  of  meeting; 
Harness  v.  Cravens,  126  Mo.  247,  28  S.  W.  974,  Judgment  foreclos- 
ing tax  Uen  on  publication,  not  according  to  statute;  Randolph  y. 
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^ferchants'  Nat.  Bank,  9  Lea,  68,  decree  ordering  reference  as  to 
collateral  Recurlties,  where  bill  praj-ed  onl^  to  fix  bank's  liability  on 
drafts;  Finders  v.  Bodle,  —  Neb.  — ,  78  N.  W.  481,  decree  Testiiis 
absolute  title  to  a  homestead  in  widow;  In   re   Foley^s  Estate, 
—  Nev.  — ,  51  Pac.  836,  decree  distributing  to  widow's  grantee,  on 
petition   for  partial  distribution;  Wade  v.   Hancock,   76  Va.  625, 
decree  directing  administration  of  church  trust,  in  statutory  action 
to  appoint  trustees;  Dillard  v.  Central,  etc.,  Co.,  82  Va.  738,  1  S.  B. 
126,  decree  on  service  by  publication,  on  non-resident  corporation; 
Anthony  v.  Kasey,  83  Va.  340,  5  Am.  St  Rep.  279.  5  S.  E.  177,  per- 
sonal decree  against  purchaser's  surety,  on  rule  against  purchaser 
failing  to  pay;  State  v.  Langhorne,  12  Wash.  594,  41  Pac.  919,  order 
against  Judgment  creditor,  in  insolvency  proceedings,  on  petition  of 
one  not  a  party;  Fowler  v.  Lewis,  36  W.  Va.  126,  14  S.  B.  451,  per- 
sonal Judgment  against  non-resident  on  publication;  Hoback  y.  Mil- 
ler, 44  W.  Va.  637,  29  S.  B.  1014,  decree  selling  heir's  land  on  widow** 
claim  of  dower.     Followed  also  in  Hovey  v.  Blllott,  167  U.  S.  414. 
445,  42  L.  220,  230,  17  S.  Ct.  843.  855.  affirming  S.  C,  145  N.  T, 
141,  39  N.  E.  844,  39  L.  R.  A.  462,  and  n.,  holding  Judgment  after 
striking  out  defendant's  answer  for  contempt   void;  Altschul   v. 
Polack,  55  CaL  640,  holding  Judgment  in  ejectment,  after  striking 
out  landlord's  deraignment  of  title,  no  bar  against  landlord's  sub- 
sequent action;  Henry  v.  Carson,  96  Ind.  423,  424,  on  facts  similar 
to  those  of  principal  case;  Hall  v.  Hall,  30  W.  Va.  789,  5  S.  E.  265, 
Haymond  v.  Camden,  22  W.  Va.  199,  Grinnan  v.  Edwards,  21  W. 
Va.  362.  and  Dorr  v.  Rohr,  82  Va.  362.  3  Am.  St  Rep.  lOa  all  hold- 
ing Judicial  proceedings  against  i>arties  in   hostile  territory  and 
unable  to  appear,  void.    Cited  and  applied  In  Strosser  v.  Port  WaynCr 
100  Ind.  446,   holding  curative  act  ineffectual  to  validate  extra- 
jurisdictional order  of  annexation  by  common  council;  Amsbangh 
V.  Exchange  Bank,  etc.,  33  Kan.  105,  5  Pac.  388,  holding  service 
on   non-resident's  wife,   not  sufficient   and  Judgment  void:  Cole- 
man V.  Stearns,  etc.,  Co.,  38  Mich.  34,  holding  no  title  could  be 
asserted  under  statutory  proceedings  to  enforce  vendor's  lien  against 
fixtures  attached  to  mortgaged  realty;  Hastings  v.  Whitmer.  —  Ind. 
Ter.  — ,  51  S.  W.  968,  holding  execution  sale  of  improvements  on 
public  domain,  void,  under  local  statute;  Vermont  etc.,  R.  Co.  v. 
Vermont  Cent.  R.  Co.,  50  Vt  593,  refusing  to  order  sale  to  pay  debts 
of  receivership,  created  by  consent  decree,  embracing  matters  not 
in  original  bill;  Milton  v.  Isaacs.  30  Gratt.  741,  holding  Federal 
court   without   Jurisdiction   to   render  Judgment   against  resident 
debtor  of  foreign  bank.  In  action  to  administer  its  assets;  B.  ft  O. 
R.  R.  V.  P..  W.,  etc.,  R.  R.,  17  W.  Vn.  841,  holding  landowner  entitled 
to  notice  and  appeal  from  Judgment  of  condemnation;  Hoback  v. 
Miller,  44  W.  Va.  637,  29  S.  E.  1014,  refusing  to  decree  sale  of  heir's 
land  on  widow's  claim  of  dower. 

Cited  in  dissenting  opinion  in  Craft  etc.,  Co.  v.  Qninniplac,  etc., 
Co.,  63  Conn.  568,  29  Ati.  80,  25  L.  R.  A.  860,  majority  sustaining 
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dlamlBBal  of  action  for  refnsal  to  obey  erroneoua  order  to  elect  be- 
tween causes  of  action;  State  t.  Judge,  45  La.  Ann.  547,  12  So. 
1M7,  majority  refusing  to  Interfere  wltb  action  of  District  Court  tn 
compelling  Clt;  Court  to  allow  suapensiTe  appeal.  Cited,  arguendo, 
Id  Andrews  t.  Smltb,  19  Blatchf.  Ill,  5  Fed.  644.  Cited  obiter  to 
Sultterlln  v.  Connecticut  Mut  Life  Ins.  Co..  90  III.  48S.  See  notes, 
23  Am.  St  Bep.  116.  59  Am.  St  Rep.  205.  and  48  Am.  Dec.  271. 

Distinguished  In  Ez  parte  Reed,  100  U.  S.  23,  25  L.  530,  sustain- 
ing Jurisdiction  of  court-martial  to  render  Judgment  pronounced 
against  paymaster's  clerk;  United  States  v.  Debs,  64  Fed.  739.  Uk- 
ing  Jurisdiction  In  contempt  proceedings  for  violation  of  order  en- 
joining railroad  boycott  conspiracy;  Dexter  v.  Snyward.  84  Fed. 
300,  holding  validity  ot  Judgnjent  not  assailable,  for  want  of  Juris- 
dictional facts  on  removal,  after  mandate  of  appellate  court;  Rail- 
way Co.  T.  State,  5.^  Ark.  205,  17  S.  W.  807,  holding  Judgment  for 
statutory  penalty,  rendered  on  complaint  In  form  of  Indictment  not 
void;  Kelly  v.  People.  115  III.  588.  50  Am.  Rep.  186,  4  N.  B.  946. 
holding  sentence,  on  Hnding  made  without  Jury,  not  void;  Maloney 
V.  Dewey,  127  111.  403.  11  Am.  St.  Rep.  133.  19  N.  E.  810.  sustain- 
ing foreclosure  decree  aijalnst  lunatic,  clerk  of  court  being  appointed 
guardian  ad  litem;  State  v.  Police  Board,  61  La.  Ann.  M5.  25  So. 
937,  refusing  to  mandamus  police  board  to  recognize  officer  ex- 
pelled, after  trial;  Fergnson  v.  Oliver,  99  Mich.  163,  164,  41  Am. 
8t  Rep,  595,  596,  58  N.  W.  44,  holding  Canadian  Judgment  recit- 
ing dismissal  of  statement  of  defense,  not  void;  Garrison  v.  Lyie, 
38  Mo.  App.  564,  holding  Probate  Court's  Jurisdiction  over  minor's 
estate,  not  lost  by  removal  of  minor,  after  appointment  of  guardian; 
Parker  y.  Lynch,  —  Okl.  — .  56  Pac.  1089,  taking  Jurisdiction  over 
action  to  declare  patentee  of  contested  entry,  trustee  for  contestant. 

Criminal  law. —  Sentence  of  a  person,  charged  with  felony,  upon 
conviction  by  court,  without  Intervention  of  a  Jury,  would  be  In- 
valid for  any  purpose,  p.  2S3. 

Denied  In  Kelly  v.  People.  116  111.  588,  56  Am.  Rep.  186,  4  N.  B. 
646,  holding  sentence  In  former  conviction,  on  finding  without  s 
Jury,  not  void. 

Courts. —  Jurisdiction  Is  th«  right  to  hear  and  determine;  where 
an  appearance  la  stricken  out  there  can  be  no  hearing,  no  oppor- 
tunity to  be  liearrl,  anil  no  Jiirlsdlctlon,  p.  2S4. 

Approved  and  relied  upon  In  .Utsclml  v.  Pnlark,  Tt'i  Tnl.  R40,  hold- 
ing Judgment  In  ejectment,  after  strikluR  ""t  Inndliirri's  rieraignnieiit 
of  title,  no  bar  to  landlord's  suhspiiuent  aclion;  Henry  v.  Caraon, 
»«  Ind.  42S,  424.  following  prlnHpai  case,  on  similar  facts;  Den- 
nlson  V.  Kansas,  ffi  Mo.  429.  S  S.  W.  iS^.  vpstraliiing  street  Im- 
provemctit  tax,  levied  ivltimut  ln'ai'iaE  objecllons  prpseiited  by 
owners;  Dorr  v.  Rohr,  S2  Va.  3(U,  3  Am.  St.  Kcp.  110.  holding  hI- 
tacbnicnt,  on  publication  tu  alien  eni^my,  void.  And  see  citations 
to  second  and  fourth  syllabi. 
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DistJnfirnlshed  In  The  Fred.  M.  Lawrence,  94  Fed.  1018,  striking 
ont  clalmanf B  answer  to  libel,  on  failure  to  furnish  security,  after 
release  of  vessel;  Carolan  v.  Carolan,  47  Ark.  514,  2  S.  W.  106,  hold- 
ing Judgment  not  Toid,  because  un verified  answer  excluded;  Fer- 
guson V.  Ollyer,  99  Mich.  163,  164,  41  Am.  St  Rep.  595,  596,  58  N. 
W.  44,  holding  Canadian  Judgment,  reciting  dismissal  of  statement 
of  defense,  not  void;  Grigg  v.  Dalsheimer,  88  Ya.  511,  13  &  B.  994. 
holding  Judgment,  after  striking  out  unverified  plea  in  bar,  not  a 
nullity. 

Miscellaneous. —  Foree  v.  McVeigh,  181  U.  S.  cxllli  (appendix). 
23  L.  1010,  on  motion  to  dismiss  appeal  in  similar  case;  Filer  v. 
Levy,  17  Fed.  611,  and  Rouge  v.  Lafargue,  47  La.  Ann.  1649,  18  So. 
053. 

93  U.  S.  284,  23  L.  918,  GREGORY  v.  McVEIGH. 

Adjudged  In  conformity  with  Windsor  t.  McVeigh,  supra. 
Not  cited. 

93  U.  S.  284-288,  23  L.  918,  BIGELOW  v.  BERKSHIRE  INS.  CO. 

InauranoB.—  Words  of  avoidance  in  policy,  where  insured  **  shall 
die  by  his  own  hand,"  do  not  apply  to  self-destruction  by  insane 
person,  p.  286. 

Approved  in  Accident  Ins.  Co.  v.  Crandall,  120  U.  S.  531,  30  L. 
742,  7  S.  Ct  687,  holding  policy,  excepting  death  by  suldde,  covered 
death  by  hanging  one's  self  while  insane;  Connecticut,  etc.,  Co.  v. 
Akens,  150  U.  S.  473,  37  L.  1140,  14  S.  Ct.  157,  holding  company 
liable  where  mind  of  insured  was  much  deranged  when  he  took 
his  life;  Mutual  Life  Ins.  Co.  v.  Leubrie,  71  Fed.  844,  38  U.  S. 
App.  37,  and  Grand  Lodge  v.  Wieting,  168  III.  420,  61  Am.  St  Rep. 
130,  48  N.  E.  62,  where  jury  found  suicide  while  insane  and  recovery 
was  allowed;  Wolf  v.  Mut.  Ben.  L.  I.  Co..  30  Fed.  Cas.  408,  holding 
company  liable  where  insured  drowned  himself  impelled  by  Insane 
impulse.  Cited,  arguendo,  in  Spruill  v.  Northwestern  Ins.  Co.,  120 
N.  C.  143,  27  S.  B.  40. 

InBuiance  company  may  stipulate  against  intentional  self-de- 
struction, whether  voluntary  act  of  accountable  moral  agent  or 
not,  p.  266. 

Followed  in  Salentine  v.  Mutual,  etc.,  Ins.  Co.,  24  Fed.  162. 
Ticktin  V.  Fidelity,  etc.,  Co.,  87  Fed.  545,  and  Mut  Ben.  L.  Ins. 
Co.  V.  Daviess,  87  Ky.  552,  9  S.  W.  815,  all  holding  vaUd,  limi- 
tation of  liability  to  amount  of  premiums  paid  In  case  of  suicide 
when  insane;  ^tna  Life,  etc.,  Co.  v.  Vandeoar,  8«  Fed.  289,  57 
IT.  S.  App.  460,  sustaining  limitation  in  accident  policy  as  to  places 
where  insured  rides  in  conveyance;  Supreme  Commandery,  etc.  v. 
Ainsworth,  71  Ala.  449,  46  Am.  Rep.  339,  and  Hart  v.  Modem 
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Woodmen,  60  Kan.  683,  72  Am.  St.  Rep.  383,  67  Pac.  937,  support- 
ing exception  as  to  the  insane;  Northwestern,  etc.,  Ins.  Co.  y.  Haze- 
lett,  105  Ind.  218,  55  Am.  Rep.  196,  4  N.  B.  686,  holding  proylsion 
against  suicide  valid,  but  that  death  of  assured  was  accidental. 

Insuranoe.^  Terms  "  suicide  "  and  •*  dying  by  one's  own  hand," 
in  policies  of  insurance,  are  synonymous,  p.  286. 

Olted,  with  list  of  authorities,  in  59  Am.  Dec.  489,  note 

Imrorance.—  Exception  in  policy  of  insured  "  die  by  suicide,  sane 
or  insane,"  is  valid,  and  includes  self-destruction  by  one  insane, 
p.  287. 

Cited  and  relied  upon  in  Riley  v.  Hartford,  etc.,  Ins.  Co.,  25  Fed. 
316.  holding  exception  "  self-destruction,  felonious  or  otherwise,"  in- 
cluded all  ]£inds  of  suicide;  Keels  v.  Mutual,  etc.,  Assn.,  29  Fed. 
199,  holding  instruction,  substantially  as  above,  proper;  Kelley  v. 
Mutual,  etc.,  Ins.  Co.,  75  Fed.  642,  and  SpruiU  y.  Northwestern  Ins. 
Co.,  120  N.  C.  146,  147,  27  S.  B.  41,  both  holding  insured  bound  by 
warranty  against  suicide,  sane  or  insane;  Scarth  v.  Security,  etc., 
Soc.,  75  Iowa,  348,  39  N.  W.  659,  and  Hart  v.  Modem  Woodmen,  60 
Kan.  683,  72  Am.  St.  Rep.  383,  57  Pac.  937,  denying  recovery  by 
insured  who  committed  suicide  while  temporarily  Insane;  Streeter 
V.  Insurance  Co.,  65  Mich.  201,  8  Am.  St  Rep.  888,  31  N.  W.  780, 
and  Adkins  v.  Columbia  L.  I.  Co.,  70  Mo.  31,  33,  35  Am.  Rep.  413,  414, 
both  holding  policies  avoided  by  suicide  of  insured  while  insane; 
Parish  v.  Mutual,  etc.,  Co.,  19  Tex.  Civ.  App.  461,  49  S.  W.  155,  hold- 
ing policy  avoided  whether  Insured  was  sane  or  insane;  Billings  v. 
Accident  Ins.  Co.,  64  Yt  82,  33  Am.  St.  Rep.  916,  24  AtL  658, 17  L.  R. 
A.  92,  and  n.,  and  Johns  v.  Northwestern,  etc.,  Assn.,  90  Wis.  336,  63 
N.  W.  277,  41  L.  R  A.  589,  both  holding  policies  forfeited  by  reason 
of  suicide;  generally,  with  approval,  in  Ritter  v.  Mutual,  etc.,  Ins. 
Co.,  169  U.  S.  149,  42  L.  696,  18  S.  Ct.  303.  Cited  In  note,  59  Am. 
Dec.  495,  and  at  length  in  note,  19  Am.  Rep.  628. 

Distinguished  in  Connecticut,  etc.,  Co.  v.  Akens,  150  U.  S.  475, 
87  L.  1150,  14  S.  Ot.  157,  and  Blackstone  y.  Standard,  etc.,  Ins.  Co., 
74  Mich.  612,  42  N.  W.  162,  3  L.  R.  A.  494,  and  n.,  both  holding  com- 
pany liable  where  there  was  no  provision  against  suicide  by  insane 
person;  Schultz  y.  Insurance  Co.,  40  Ohio  St  221,  48  Am.  Rep.  678, 
holding  condition  if  insured  "  shall,  under  any  circumstances,  die 
by  his  own  hand,"  too  vague  to  include  suicide  when  insane. 

Insurance.—  Suicide  by  one  who  has  capacity  to  understand 
physical  nature  and  consequences  of  his  act  but  not  to  appreciate 
Its  moral  character,  will  avoid  policy,  excepting  suicide  by  one  in- 
sane, p.  288. 

Approved  and  applied  in  Streeter  v.  Insurance  Co.,  65  Mich.  201, 
6  Am.  St  Rep.  883,  31  N.  W.  780,  and  Sabin  v.  National  Union,  90 
Mich.  180,  51  N.  W.  208,  both  holding  insured  had  physical  ability 
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to  control  his  acts,  and  policy  arolded;  Sparks  t.  Life  Indem.  Go^ 
61  Mo.  App.  114,  where  insured  Intentionally  cat  his  throat; 
Brower  v.  Supreme  Lodge,  etc.,  74  Mo.  App.  495,  holding  instruc- 
tion erroneous  limiting  degree  of  insanity  which  would  avoid  policy. 

83  U.  8.  2»-291,  23  L.  926,  SAWIN  v.  KENNY. 

Judgment. —  Under  Arlcansas  code,  judgment  in  action  on  con- 
tract may  be  given  against  one  of  several  defendants,  though  all 
have  been  summoned,  and  this  furnishes  rule  of  practice  in  Federal 
courts  in  that  State,  p.  290. 

Approved  in  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  837,  5  S.  Ct 
299,  following  Illinois  practice  that  Judgment  will  not  be  reversed 
if  made  on  one  sufficient  count,  though  others  are  defective;  Hanley 
V.  Donoghue,  116  U.  S.  3,  29  L.  536,  6  S.  Gt  243,  holding  action 
could  be  maintained  in  one  State  on  judgment  obtained  against 
one  of  several  defendants  in  another  State;  Albany,  etc..  Go.  v. 
Lundberg,  121  U.  S.  454,  30  L.  984,  7  S.  Gt.  960,  holding  New  Yorls 
rule  that  agent  in  certain  cases  may  sue  in  his  own  name  applicable 
to  action  In  Federal  court;  Gentral  Trans.  Go.  v.  Pullman's  Gar 
Go.,  139  U.  S.  40,  35  L.  61,  11  S.  Gt  481,  where  Gircuit  Gourt  had 
directed  non^suit  in  accordance  with  State  practice;  United  States 
T.  Lawrence,  14  Blatchf.  231,  F.  G.  15,574,  holding  by  virtue  of 
State  statute  all  the  obligors  upon  bond  could  be  Joined  as  defend* 
ants;  Glasscock  v.  Hamilton,  62  Tex.  169,  holding  plaintiff  in  Fed- 
eral court  could  discontinue  as  to  one  party  under  Texas  practice. 

Distinguished  in  United  States  v.  Train,  12  Fed.  853.  holding 
rule  did  not  extend  to  include  statutes  regulating  manner  of  in- 
Btructlng  jury,  etc.;  Chils  v.  Gronlund.  41  Fed.  506,  holding  plaintiff 
in  action  for  joint  tort  could  not  ask  for  separate  Judgments  thereon; 
Hughey  v.  Sullivan,  80  Fed.  74,  holding  Ohio  statute  regulating 
the  granting  of  new  trials  not  binding  on  Federal  court 

93  U.  S.  291-301,  23  L.  898,  INDIANAPOLIS  &  ST.  L.  R.  R.  CO. 
V.  HORST. 

Trial.— When  instructions  are  asked  for  in  aggregate,  and  there 
Is  anything  objectionable  in  any  of  thorn,  whole  may  be  rejected 
by  court,  p.  295. 

Followed  in  Moulor  v.  Am.  Life  Ins.  Go.,  Ill  U.  S.  338,  28  L. 
448,  4  8.  Gt  467,  holding  series  of  in.structions  properly  refused 
because  some  were  improper;  Thiede  v.  Utah,  1.59  U.  S.  520.  40 
L.  243,  16  S.  Ct.  66,  affirming  S.  G.,  11  Utah,  282,  39  Pac.  848,  and 
Insurance  Co.  v.  Tobin,  32  Ohio  St.  89,  both  holding  exeepUon  to 
refusal  to  charge  series  of  instruotion  not  maintainable;  Mann,  etc.. 
Car  Co.  V.  Dupre,  64  Fed.  650,  13  U.  S.  App.  183,  21  L,  R.  A.  294,  and 
n..  holding  Instructions  asked  in  aggregate  rijfhtly  refused;  Leavltt 
V.  Fletcher,  60  N.  H.  183,  rejecting  Improper  Instruction  as  to  ef- 
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feet  of  a  contract  of  sale;  P.,  Ft.  W.  &  C.  R.  R.  Co.  v.  Probst,  30 
Ohio  St.  107,  refusing  instructions  asked  by  defendant  in  action  for 
personal  Injuries;  Pelzer  Mfg.  Co.  v.  Sun  Fire  OfBce,  36  S.  C. 
272,  15  S.  E.  583,  holding  court  properly  refused  charge  containing 
an  unsound  proposition;  Martin  y.  Suber,  39  S.  C.  535,  18  S.  E.  130, 
holding  similarly  where  request  in  unqualified  form  was  improper; 
United  States  v.  Musser,  4  Utah,  166,  7  Pac.  397,  holding  many 
things  exceptionable  in  twenty-five  asked  by  defendant  in  action  for 
unlawful  cohabitation. 

Trial.—  If  charge  given  by  court  covers  entire  case  it  may  refuse 
to  Instruct  further;  court  may  use  its  own  language,  p.  295. 

Cited  with  approval  in  Ruch  v.  Rock  Island,  97  U.  S.  695,  24  L. 
1102.  holding  court  properly  instructed  at  large  and  refused  instruc- 
tions asked;  Iron  S.  Min.  Co.  v.  Cheesman,  116  U.  S.  532,  29  L.  713, 
6  S.  Ct.  482,  where  court  gave  full  instructions  in  its  own  language; 
Northwestern,  etc.,  Co.  v.  Muskegon  N.  Bank,  122  U.  S.  510,  30  L. 
1104,  7  S.  Ct  1226,  holding  court  not  bound  to  vary  terms  of  in- 
struction to  suit  wishes  of  council;  California  Ins.  Co.  v.  Union, 
etc.,  Co.,  133  U.  S.  417,  33  L.  738,  10  S.  Ct.  372,  holding  judge  may 
•comment  upon  evidence  in  charge  to  jury;  Texas,  etc.,  R.  R.  Co. 
V.  Cox.  145  U.  S.  608,  36  L.  834,  12  S.  Ct  909,  Union  Pac.  R.  R.  Co. 
V.  Novak,  61  Fed.  590.  15  U.  S.  App.  400,  and  Cunningham  v.  U.  P. 
R.  R.  Co.,  4  Utah,  215,  7  Pac.  800,  all  holding  charge  of  court  in 
action  for  personal  injuries  sufficient;  Northern  Pac.  R.  R.  Co.  v. 
Poirier.  67  Fed.  887,  29  U.  S.  App.  583,  holding  whole  charge  of 
court  correct;  Great  No.  R.  R.  Co.  v.  M'Laughlin,  70  Fed.  672,  44 
IT.  S.  App.  1^,  holding  court  in  its  own  charge  gave  Instruction 
on  every  material  issue;  Spurr  v.  United  States,  87  Fed.  708,  59  U. 
S.  App.  684,  where  court  In  its  own  terms  defined  crime  of  certify- 
ing checks  without  funds;  McCoy  v.  State,  46  Ark.  153,  holding  re- 
fusal of  additional  requests  presenting  same  ideas  not  error; 
Southern  Bxp.  Co.  v.  Van  Meter,  17  Fla.  797,  and  United  States  .v. 
Musser,  4  Utah,  166,  7  Pac.  397,  both  holding  instructions  sufficiently 
full;  United  States  v.  Camp,  2  Idaho,  218,  10  Pac.  228,  and  Territory 
y.  Anderson,  4  N.  Mex.  Ill,  13  Pac.  24,  both  holding  in  criminal 
case  court  is  not  required  to  give  every  sound  instruction  requested; 
Hopkins  v.  Utah  N.  R.  R.  Co.,  2  Idaho,  281,  13  Pac.  345.  holding 
court  not  required  to  state  propositions  immaterial  to  issues;  People 
y.  Hampton,  4  Utah,  2(>4,  9  Pac.  511,  People  v.  Thiede.  11  Utah, 
282,  39  Pac.  848,  and  People  v.  Chadwlck.  7  Utah.  142,  25  Pac.  739. 
where  charge  in  criminal  cases  was  held  sufficient;  Scoville  v.  Salt 
Lake  City,  11  Utah.  67,  39  Pac.  482,  applying  rule  in  action  against 
city  for  personal  injuries;  Harman  v.  Cundlfif,  82  Va,  247.  action  of 
trespass  on  the  case  in  slander;  Shenandoah  V.  R.  R.  Co.  v.  Moose. 
83  Va.  829,  3  S.  E.  797,  and  Virginia  Mid.  R.  R.  Co.  v.  White,  84 
Va.  507,  10  Am.  St  Rep.  881,  5  S.  E.  579,  actions  for  personal  in- 
juries. 
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Bailroads. —  Person  taking  cattle  train    is  entitled  to  demand 
highest  possible  degree  of  care  and  diligence,  pp.  295,  296. 

Approved  and  followed  in  Fitchbnrg  R.  R.  Go.  y.  Nichols,  85  Fed. 
948,  50  U.  S.  App.  303,  holding  railroad  liable  for  injury  to  drover 
on  freight  train;  Spragne  v.  Southern  R.  R.  Co.,  92  Fed.  62,  63  IT. 
S.  App.  716,  holding  question  for  jury,  where  passenger  on  caboose 
was  violently  thrown  and  injured;  Arkansas  M.  R.  R.  Go.  v.  Can- 
man,  62  Ark.  525,  13  S.  W.  281,  where  passenger  on  mixed  train 
was  injured  by  derailment  of  car;  Railway  Co.  v.  Sweet,  60  Ark. 
557,  31  S.  W.  573,  and  I.  &  G.  N.  R.  R.  Co.  v.  Irvine,  64  Tex.  534, 
holding  instruction  that  highest  degree  of  care  was  required,  cor- 
rect; Chicago,  etc.,  R.  R.  Co.  v.  Amol,  144  IlL  272,  33  N.  B.  206,  19 
L.  R.  A.  316,  where  plaintiff  was  injured  by  negligent  stopping 
and  starting  of  freight  train;  New  York  O.  &  St.  L.  R.  R.  Co.  v. 
Blumenthal,  160  111.  47,  43  N.  E.  811,  injuries  to  drover,  caused  by 
sudden  starting  of  freight  train;  Illinois  C.  R.  R.  Co.  v.  Beebe,  174 
lU.  24,  66  Am.  St  Rep.  258,  50  N.  E.  1022,  43  L.  R.  A.  213,  where 
plaintiff  recovered  for  killing  of  deceased,  who  was  passenger  on 
freight  train;  Cincinnati,  etc.,  R.  R.  Co.  v.  Cooper,  Adm.,  120  Ind. 
471,  16  Am.  St  Rep.  335,  22  N.  B.  340,  6  L.  R.  A.  245,  and  n.,  and 
Missouri  Pac.  R.  R.  Co.  v.  Holcomb,  44  Kan.  339,  24  Pac.  469,  in- 
jury to  passenger  from  careless  starting  of  train;  Ohio  Valley  S» 
R.  Co.  V.  Watson,  93  Ky.  660,  40  Am.  St  Rep.  214,  21  S.  W.  245, 
19  L.  R.  A.  312,  and  n.,  recovery  for  injury,  caused  by  derailment 
of  freight  train;  Hanson  v.  Mansfield,  etc,  R.  R.  Co.,  38  La.  Ann. 
115,  58  Am.  Rep.  165,  allowing  recovery  for  injury  to  passenger  in 
cab  of  engine;  Lemon  v.  Chanslor,  68  Mo.  358,  30  Am.  Rep.  801, 
holding  gratuitous  passenger  of  hack,  entitled  to  recover  for  in- 
juries; McGee  v.  Missouri  Pac.  R.  R.  Co.,  92  Mo.  217,  1  Am.  St 
Rep.  709,  4  S.  W.  740,  holding  railroad  negligent  in  stopping  freight 
train  in  unusual  and  dangerous  place;  Bryan  v.  Missouri  Pac.  R.  R 
Co.,  32  Mo.  App.  289,  holding  railroad  liable  for  injury  to  passenger 
riding  on  free  pass;  Buck  v.  People's  R.  R.  Co.,  46  Mo.  App.  564, 
holding  similarly,  where  boy  of  six,  riding  free  on  street  car,  was 
injured;  Kennon  v.  Gilmer,  5  Mont.  272,  5  Pac.  855,  requiring  same 
degree  of  care  from  proprietor  of  stage  coach;  Spellman  v.  Lincoln 
R.  T.  Co.,  36  Neb.  894,  38  Am.  St  Rep.  755,  55  N.  W.  271,  20  L.  R. 
A.  318,  holding  error  to  charge  that  street  railway  was  bound  to 
exercise  only  ordinary  care;  Lincoln,  etc.,  Ry.  Co.  v.  MeClellan.  54 
-Neb.  674,  69  Am.  St  Rep.  738,  74  N.  W.  1075,  holding  rule  applicable 
to  street  railways;  Everett  v.  Oregon,  etc.,  R.  R.  Co.,  9  Utah.  34a 
84  Pac.  291,  holding  railroad  liable  for  Injury  to  passenger  in 
caboose,  although  a  trespasser;  Saunders  v.  Southern  P.  Co..  13 
Utah,  284,  286,  44  Pac.  934,  and  Nelson  v.  Southern  P.  Co.,  18  Utah, 
254,  55  Pac.  366,  where  passengers,  attending  sheep  on  stock  train* 
were  injured  by  snowsheds,  through  negligence  of  company's  ser^ 
vanta. 
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Cited  approTlDgly  In  Steele  t.  Southern  R.  R.  Co..  65  8.  C.  8W, 
33  S.  E.  511.  but  bolding  tbat  all  eareKiiarda  against  danger  are 
not  required  of  freight  trains,  which  are  required  of  passenger 
trains;  Felton  v.  Homer,  97  Tenn.  6S1,  37  8.  W.  607,  where  Jar  In 
coupling  freight  train  was  no  greater  than  necessary,  railroad  held 
exonerated.  Cited  without  particular  application  In  BUilr  v.  Grand 
E..  etc.,  R.  R.  Co..  60  Mich.  132,  and  Tex.  ft  Pac.  R.  B,  Co.  v.  De 
Miller,  60  Tex.  198.  Cited  in  note,  82  Am.  Dec.  292,  and  In  ex- 
tensive note,  61  Am.  8L  Rep.  89. 

DlsHngulBhed  In  L.  R.  &  Ft  S.  R.  R.  Co.  t.  Miles,  40  Ark.  321. 
48  Am.  Rep.  12.  holding  railroad  exempt,  where  drover  rode  in 
Improper  place  on  car;  Louisville,  etc.,  R.  R.  Co.  v.  Blacb.  12(1  Infl. 
551,  22  N.  E.  Gfi3,  holding  glmllarly.  where  plaintiff  stood  on  plat- 
fonn.  In  disobedlfnce  of  directions;  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Llnd. 
ley,  42  Kan.  T27,  16  Am.  SL  Rep.  521,  22  Pac.  708,  «  L.  R.  A.  652. 
where  passenger  on  freight  train  was  nn necessarily  on  top  of  tarn: 
Ft  Scott,  etc.,  R,  R.  Co.  V.  Sparks,  65  Kan.  298.  30  Pac.  1035,  where 
shipper  was  on  top  of  cars  In  violation  of  contract.  Explalhed  in 
Pershing  v.  Chicago,  B.  &  Q.  B.  R.  Co..  71  Iowa.  569.  32  N.  W.  492. 
holding  railroad  had  used  requisite  care  in  an  accident  caused  by 
derallnaent  of  train.  Denied  in  International  &  O.  N.  K.  R.  Co.  v. 
Welch.  8«  Tex.  206,  40  Am.  St  Bep.  832.  24  S.  W.  392.  holding  in- 
stmcHon  that  carrier  must  use  "  al)  possible  cnre,"  erroneous. 

Plaading. —  Plalntifr,  suing  for  negligence.  Is  bound  to  state  bin 
case,  but  not  the  evidence  by  which  he  intends  to  prove  it,  p.  297. 

Svldance  to  prove  manner  of  chaniilng  cabooses,  after  the  acci- 
dent, for  which  plaintiff  sued  the  raih-oad.  la  competent  to  show 
wrongful  conduct  at  time  of  accident,  p.  297. 

NesUgsnce. —  Burden  of  proving  contributory  negligence  reata  on 
ilefendaut.  and  it  must  be  established  by  preponderance  of  evi- 
dence, p.  2D8. 

Cited  and  applied  In  Hough  v.  Texas,  etc..  B.  B.  Co.,  100  U.  8. 
226,  2S  L.  618,  holding  harden  on  defendant  to  prove  plaintiff  neg- 
ligent in  using  defective  machinery;  Inland,  etc.,  Go.  v.  Tolson,  130 
U.  8.  E»8,  36  L.  272,  11  8.  Gt  666.  where  plaintiff  was  Injured  by 
steamboat  thrown  agnluRt  wharf;  Washington,  etc.,  K.  R,  Co.  r. 
Harmon,  H7  U.  S.  581.  37  I,.  288,  13  S.  Ct-  500.  action  for  Injurle- 
suBiaiued  on  Rtreet  railway;  Toledo,  etc.,  II.  R,  Go,  v.  Chlsholm's 
Adms..  83  Fed.  657,  49  V.  S.  App.  708,  holding  burden  on  defend- 
ant to  prove  deceased  at  fault  in  standiug  on  track:  Wabash,  etc, 
K.  R.  Co.  V.  Central  T.  Co.,  23  Fed.  740.  holding  similarly,  where 
plaintiff's  horse  was  Injured  while  dumping  load  near  track;  Root 
V.  Oatsblll  Mt.  R.  R.  Co..  33  Fed,  SOU,  Union  Pac,  R.  R.  Co,  v. 
Novak,  61  Fed.  590,  15  U.  S,  App,  400,  and  New  Orleaus.  etc..  H. 
R.  Co.  V.  Thomas.  00  Fed.  3S2.  23  r,  8.  App.  37,  ami  .lisspnting- 
opinion,  p.  3S4,  23  U.  8.  App.  37,  applylug  rule,  In  actions  for  per- 
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sonal  injuries  sustained  on  railroad;  Smith  v.  Havemeyer.  36  Fed. 
927,  action  for  injury  to  vessel;  Thompson  v.  Duncan,  76  Ala.  338, 
holding  instruction  erroneous,  placing  burden  on  plaintiff  to  show 
no  want  of  care;  Texas,  etc.,  R.  R.  Co.  v.  Orr,  46  Ark.  194,  action 
for  injury  in  falling  through  trestle;  Herbert  v.  Northern  P.  R.  R, 
Co.,  3  Dak.  58,  13  N.  W.  354,  injury  to  brakeman;  Hopkins  v.  Utah 
N.  R.  R.  Co.,  2  Idaho,  280,  13  Pac.  345,  action  for  damages  for  kill- 
ing of  horses  by  one  of  defendant's  engines;  Lincoln  v.  Walker,  18 
Neb.  247,  20  N.  W.  114,  and  also  in  dissenting  opinion,  18  Neb.  263. 
25  N.  W.  72,  action  against  city  for  personal  injuries,  in  falling  into 
excavation;  Gram  v.  Northern  P.  R.  R.  Co.,  1  N.  Dak.  260,  46  N. 
W.  974,  holding  plaintiff  not  bound  to  allege  or  prove  absence  of 
negligence  on  his  part.  In  action  for  damages;  Reddon  v.  Union  P. 
.  R.  R.  Co.,  5  Utah.  355,  15  Pac.  266,  applying  rule,  in  action  for  in- 
juries sustained  in  mine;  Nelson  v.  Chesapeake,  etc.,  R.  R.  Co.,  88 
Va.  979,  14  S.  E.  840,  15  L.  R.  A.  588,  and  n.,  holding  mere  fact 
that  deceased  was  standing  on  top  of  freight  car.  did  not  constitute 
contributory  negligence;  Southern  R.  R.  Co.  v.  Bryant,  95  Va,  221. 
28  S.  E.  185,  recovery  for  death,  caused  by  railroad  at  crossing  with 
highway;  Northern  Pac.  R.  R.  Co.  v.  O'Brien,  1  Wash.  607,  21  Pac. 
35,  action  for  injuries  caused  by  collision;  Spurrier  v.  Front  Street, 
etc.,  Co.,  3  Wash.  662,  29  Pac.  347,  allowing  recovery  in  sim- 
ilar case  against  street  railway;  Sheff  v.  Huntington,  16  W. 
Ya.  317,  collecting  conflicting  authorities,  and  holding  burden 
on  defendant;  Woodell  v.  West  Virginia  Imp.  Co.,  38  W.  Va. 
51,  13  S.  E.  397,  approving  instruction  substantially  In  accord  with 
principle;  Hulehan  v.  Green  Bay,  etc.,  R.  R.  Co.,  68  Wis.  527,  32  N. 
W.  532,  holding  burden  on  company  to  show  that  brakeman  was 
negligent  in  remaining  in  its  employ  after  knowledge  of  risks. 
Cited  generally,  with  approval,  in  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck, 
Adm.,  96  Ind.  358,  49  Am.  Rep.  178,  and  Cincinnati,  etc.,  R.  R,  Co. 
V.  Carper,  112  Ind.  80,  2  Am.  St.  Rep.  147,  13  N.  B.  123.  Approved 
in  concurring  opinion  In  Griffln  v.  Overman  W.  Co.,  61  Fed.  572, 
21  U.  S.  App.  151,  and  Canadian  P.  R.  R.  Co.  v.  Clark,  74  Fed.  362, 
38  U.  S.  App.  573.    Cited  in  note,  34  Am.  Rep.  625. 

Denied  in  Owens  v.  Richmond,  etc.,  R.  R.  Co.,  88  N.  C.  506,  hold- 
ing burden  on  plaintiff  to  show  due  care  in  action  for  personal 
Injuries. 

Trial. —  Court  should  not  give  instruction,  assuming  theory  of 
fact,  unsupported  or  contradicted  by  the  evidence,  p.  299. 

Approved  in  Sheff  v.  Huntington.  16  W.  Va.  320,  holding  evi- 
dence supported  assumption  by  court  that  road  was  a  public  one. 

Statutes. —  A  thing  may  be  within  letter  of  statute  and  not  within 
its  meaning;  and  within  its  meaning,  though  not  within  its  terms, 
p.  300. 

Cited  and  relied  upon  in  Boyle  v.  Northwestern,  etc..  Assn.,  96 
Wis.  322,  70  N.  W.  355,  construing  word  "  compelled,"  to  mean  that 
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physician  should  not  be  "allowed"  to  disclose  facts  without  pa- 
tient's consent;  State  ▼.  Ryan,  99  Wis.  127.  74  N.  W.  545,  holding 
statute,  naming  State  prison,  included  house  of  correction  for  certain 
purposes;  Wisconsin,  etc..  School  v.  Clark  Co.,  103  Wis.  659,  79  N.  W. 
425,  holding  law  intended  that  counties  should  support  certain  chil- 
dren sent  to  industrial  schools;  Rupiper  v.  Calloway,  —  Wis.  — , 
80  N.  W.  917,  construing  statute,  allowing  new  trial,  upon  payment 
-of  costs,  etc. 

CJourts.—  ITnder  act  of  Congress  of  June  1,  1872,  State  law  pre- 
scribing forms  of  pleading  and  subsequent  proceedings  of  pleading 
or  practice  is  obligatory  upon  Federal  courts  In  that  locality,  p.  300. 

Followed  in  Barnet  v.  Muncie  Nat  Bank,  98  U.  S.  558,  25  L.  213, 
holding  procedure  In  suit  on  bill  of  exchange  governed  by  Ohio 
code;  Cottier  v.  Stimson,  9  Sawy.  436,  18  Fed.  690,  holding  plea  In 
action  for  infringement  should  have  been  verified;  Gordon  v.  Third 
Nat.  Bank,  56  Fed.  796,  13  U.  S.  App.  554,  adopting  Alabama 
practice  as  to  manner  of  entering  an  affirmed  Judgment.  Cited 
generally  in  In  re  Rugheimer,  36  Fed.  373,  holding  condemnation 
proceedings  conformed  as  nearly  as  possible  to  State  practice. 

Distinguished  in  National  Bank  v.  Lewis,  81  N.  Y.  19,  holding 
Federal  statute,  prohibiting  national  banks  from  charging  illegal 
interest,  applied  to  action  in  State  court. 

Courts.—  State  law  prescribing  manner  In  which  Judge  shall 
charge  Jury,  or  requiring  special  verdicts,  has  no  application  to  Fed- 
eral courts  within  meaning  of  act  of  Congress  of  June  1,  1872,  p.  300. 

Approved  and  applied  in  St.  Louis,  etc.,  R.  R.  Co.  v.  Vickers,  122 
U.  S.  363,  30  L.  1161,  7  S.  Ct.  1216,  holding  State  Constitution  could 
not  prohibit  Federal  Judges  from  charging  Juries  as  to  matters  of 
fact;  United  States,  etc.,  Assn.  v.  Barry,  131  U.  S.  120,  33  L.  66,  9 
S.  Ct.  761,  Dwyer  v.  St.  Louis,  etc.,  R.  R.  Co.,  52  Fed.  80,  and  ^Etna 
Life  I.  Co.  V.  ^'andecar,  86  Fed.  290,  57  U.  S.  App.  461,  holding 
court's  refusal  to  submit  special  verdict  not  error;  Lincoln  v.  Power, 
151  U.  S.  443,  38  L.  227,  14  S.  Ct.  390,  holding  oral  instructions  by 
circuit  Judge  proper  without  regard  to  Nebraska  statute;  Osborne  v. 
Detroit,  28  Fed.  386,  holding  under  rule  of  Federal  court,  issues 
•of  law  might  be  heard  upon  five  days'  notice;  M'Elwee  v.  Metro- 
politan L.  Co.,  69  Fed.  319,  37  U.  S.  App.  266,  holding  court  properly 
ignored  special  findings  and  rendered  Judgment  on  general  verdict. 
Approved,  without  applying  rule,  in  Daube  v.  Phila.,  etc.,  Co.,  77 
Fed.  715,  46  U.  S.  App.  591,  and  Hughey  v.  Sullivan,  80  Fed.  74. 

Courta.— Act  of  Congress  of  June  1,  1872,  gave  Federal  courts 
power  to  reject  subordinate  provisions  in  State  statutes  respecting 
procedure  which,  in  their  Judgment  would  Incumber  administra- 
tion of  law,  or  tend  to  defeat  ends  of  Justice,  p.  301. 
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Cited  approvingly  in  Coffey  v.  United  States,  117  U.  S.  235,  29 
L.  891,  6  S.  Ct.  718,  holding  pleadings  in  rem  for  forfeiture  in  Fed- 
eral courts  not  within  above  act;  Phelps  v.  Oaks,  117  U.  S.  239,  29 
L.  889,  6  S.  Ct.  715,  holding  State  statute,  requiring  landlord  to  be 
made  party  to  suit,  could  not  be  invoked  to  defeat  jurisdiction  of 
Fedmal  court;  In  re  Ohaleaugay,  etc.,  Co.,  128  U.  S.  554,  32  L.  512. 
9  S.  Ct.  153,  and  United  States  v.  Train,  12  Fed.  853,  holding  manner 
of  preparing  and  perfecting  bill  of  exceptions  in  Federal  court  not 
regulated  by  State  practice;  Union  Pac.  R.  R.  Co.  v.  Botsford,  141 
U.  S.  257,  35  L.  739,  11  S.  Ct  1003,  holding  right  of  Federal  court 
to  examine  parties  out  of  court  not  governed  by  State  law;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  209.  36  L.  945,  13  S.  Ct,  47,  holding 
Jurisdiction  of  Federal  courts  as  to  parties  not  affected  by  State 
statute;  Luxton  v.  North  River  B.  Co..  147  U.  S.  338,  37  L.  196,  13 
S.  Ct.  357.  holding  proceedings  of  commissioners,  appointed  by  Cir- 
cuit Court  to  assess  damages,  not  controlled  by  State  practice;  Mexi- 
can C.  R.  R.  Co.  V.  Plnkney,  149  U.  S.  206,  207,  37  L.  703,  704,  13  S. 
Ct  864,  865.  holding  State  law  could  not  give  special  appearance 
force  of  general  appearance  in  Federal  courts;  Chappell  v.  United 
States,  160  U.  S.  514,  40  L.  515,  16  S.  Ct  402,  affirming  S.  C,  81  Fed. 
767,  42  U.  S.  App.  539.  holding  Maryland  statute  inapplicable  in  con- 
demnation proceedings  in  Federal  court;  Shepard  v.  Adams,  168  U. 
S.  626,  42  L.  604,  18  S.  Ct  216,  holding  Federal  District  Court  could 
make  rule  regulating  service  of  process  without  conforming  to  State 
statute;  Johnson  v.  Healy.  9  Ben.  320,  F.  C.  7.389.  upholding  Fed- 
eral process  substantially  in  compliance  with  New  York  code: 
Beardsley  v.  Llttell,  14  Blatchf .  105,  F.  C.  1,185,  holding  examination 
of  adverse  witness  before  trial  cannot  be  had  in  common-law  suit 
In  Federal  court;  Howe,  etc.,  Co.  v.  Edwards.  15  Blatchf.  405,  F.  0. 
6,7^,  holding  Federal  court  could  not  deprive  party  of  Jury  trial  by 
virtue  of  statute  provision;  Sanford  v.  Portsmouth,  2  Flipp.  109,  110, 
F.  C.  12,315.  holding  Federal  court  not  bound  as  to  form  of  remedy 
by  decision  of  State  court;  Rumford,  etc..  Works  v.  Flnnie,  2  Fl^)p. 
461,  F.  C.  12,130.  holding  Tennessee  practice  of  receiving  affidavits 
of  Jurors  not  binding  on  Federal  courts;  Sage  v.  Tauszky,  21  Fed. 
Cas.  146,  and  National  Cash,  etc.,  Co.  v.  Leland,  77  Fed.  243,  both 
holding  act  inapplicable  to  manner  of  taking  depositions;  Ersteln  v. 
Rothschild,  22  Fed.  64,  and  Booth  v.  Denlke,  65  Fed.  46,  allowing 
amendment  to  affidavit  contrary  to  State  rule;  Hat-Sweat  Mfg.  Co. 
V.  Davis,  etc.,  Co.,  31  Fed.  296,  and  Lowry  v.  Story,  31  Fed.  771, 
both  following  Federal  rule  as  to  service  of  process;  Heckman  v. 
Mackey,  32  Fed.  575,  holding  State  pauper  act  not  applicable  to  par- 
ties to  suit  in  Federal  court;  In  re  Secretary  Treasury,  45  Fed.  398. 
11  L.  R.  A.  277,  and  n.,  following  general  practice  of  New  York  in 
condemnation  proceedings  rather  than  special;  O'Connell  v.  Reed. 
56  Fed.  536,  12  U.  S.  App.  369,  rejecting  State  statute  Indirectly  af- 
fecting Jurisdiction  of  court;  Walker  v.  Collins,  59  Fed.  71,  19  U.  S. 
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App.  307,  holding  State  law  as  to  use  of  depositions  inapplicable; 
rhenix  Ins.  Co.  v.  Charleston  B.  Co.,  65  Fed.  632,  25  XJ.  S.  App.  190, 
liolding  State  practice  as  to  pleading  after  default  not  controlling  in 
Federal  court;  Sherry  v.  Oceanic  S.  N.  Co.,  72  Fed.  566,  holding 
State  law  could  not  give  an  attorney  lien  upon  client's  cause  of  ac- 
tion in  Federal  court;  Salisbury  v.  Bennett,  72  Fed.  745,  holding 
State  court's  construction  of  statute  of  limitation  not  binding;  Ewing 
T.  Bumbam,  74  Fed.  385,  following  rule' of  Federal  court  as  to  time 
when  writ  was  returnable;  Van  Doren  v.  Pennsylvania  R.  R.  Co., 
93  Fed.  269,  allowing  amendment  of  pleading,  though  contrary  to 
State  statute  and  decision;  Wall  v.  Chesapeake,  etc.,  R.  R.  Co.,  95 
Fed.  401,  rejecting  State  practice  as  to  mode  of  quashing  service  of 
summons;  Rock  Island  N.  Bank  v.  Thompson,  173  111.  600,  64  Am. 
St  Rep.  140,  50  N.  E.  1091,  holding  extent  of  lien  of  Federal  judg- 
ment a  matter  to  be  determined  by  those  courts.  Cited  generally 
with  approval  in  Miller's  Admr.  v.  Norfolk,  etc.,  B.  R.  Co.,  47  Fed. 
265. 

Distinguished  in  Campbell  v.  Haverhill,  155  U.  S.  615»  89  L.  282, 
15  S.  Ct  219,  holding  State  statute  of  limitation  applied  to  action 
for  infringement  of  patent;  Cottier  v.  Stimson,  9  Sawy.  437,  18 
Fed.  690,  holding  plea  should  have  been  verified  in  accordance  with 
State  practice;  Parker  v.  Ogdensburg,  etc.,  R.  R.  Co.,  79  Fed.  819,  51 
U.  S.  App.  92,  holding  reference  may  be  had  by  consent  in  accord- 
ance with  State  practice;  United  States  v.  Engeman,  46  Fed.  899, 
following  State  statute  as  to  allowance  of  costs  in  condemnation 
proceedings. 

Statutes  —  CourtB.— Process  act  of  1872  Is  to  some  extent  only 
directory  and  advisory,  p.  801. 

Cited  in  United  States  v.  Griswold,  5  Sawy.  31,  F.  C.  15,266,  hold- 
ing State  statute  requiring  undertaking  from  party  procuring  an 
arrest  not  applicable  in  Federal  court;  Supervisors  v.  Galbraith,  99 
U.  S.  217,  25  L.  411,  holding  statute  prescribing  form  of  bonds  di- 
rectory In  that  particular. 

New  trlaL—  Motions  for  new  trial  in  Federal  courts  are  ad- 
dressed to  their  discretion,  and  decision  cannot  be  reviewed  by  Su- 
preme Court,  and  practice  is  unaffected  by  State  law  on  subject, 
p.  301. 

Approved  and  principle  applied  in  Newcomb  v.  Wood,  97  U.  S. 
584,  24  L.  1086,  holding  parties  concluded  by  first  trial  before  ref- 
erees without  reference  to  State  law;  Missouri  Pac.  R.  R.  Co.  v. 
Chicago,  etc.,  R.  R.  Co.,  132  U.  S.  192,  33  L.  809,  10  S.  Ct  65,  holding 
decision  of  Circuit  Court,  denying  new  trial,  not  reviewable;  St. 
Clair  V.  United  States,  154  U.  S.  153,  38  L.  948,  14  S.  Ct.  1010,  and 
Consumers,  etc.,  Co.  v.  Ashbum,  81  Fed.  884,  52  U.  S.  App.  262, 
both  holding  charge  to  Jury  not  excepted  to  not  reviewable  not- 
withstanding State  practice;  United  States  y.  MoUoy,  81  Fed.  23, 
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denying  new  trial  In  criminal  case;  Atchison,  etc.,  R.  R.  Co.  v^ 
Howard,  40  Fed.  207.  4  U.  S.  App.  202,  Northern  P.  B.  B.  Co.  v. 
Charless,  51  Fed.  579,  7  U.  S.  App.  359,  collecting  authorities,  and 
Edge  Moor  B.  Works  v.  Fields,  58  Fed.  174,  8  U.  S.  App.  449,  all 
holding  denial  of  motion  not  reviewable  In  Circuit  Court  of  Appeals; 
Texas,  etc.,  R.  R.  Co.  v.  Nelson,  50  Fed.  816,  2  U.  S.  App.  213,  hold- 
ing refusal  of  continuance  not  assignable  for  error,  without  regard 
to  State  practice;  Lowry  v.  Mt  Adams,  etc.,  R.  R.  Co.,  68  Fed-  829,. 
and  Hugbey  v.  Sullivan,  80  Fed.  75,  both  holding  Ohio  code  did  not 
apply  as  to  motions  for  new  trial;  Prichard  v.  Budd,  76  Fed.  716, 
42  U.  S.  App.  186,  holding  refusal  to  set  aside  verdict  not  review- 
able; United  States  v.  Seufert  Bros.  Co.,  78  Fed,  522,  allowing  new 
trial  for  error  affecting  substantial  right  without  regard  to  State- 
law.  Approved  in  United  States  v.  De  Quilfeldt,  5  Fed.  286,  but 
granting  new  trial  upon  authority  of  State  court 

93  U.  S.  302,  23  L.  885,  MARTIN  v.  HAZARD  POWDER  00. 

Api>6al  and  error.— Surety  in  apx>6al  bond  may  be  changed  by 
Supreme  Court,  upon  proper  application,  if  it  ceases  to  be  good  and 
sufficient;  but  upon  facts  existing  at  time  security  was  accepted, 
action  of  the  Justice  within  statute  and  rules  of  practice  is  final,, 
p.  302. 

Approved  in  Tampa  St.  Ry.  Co.  v.  Tampa,  etc.,  R.  R.  Co.,  30  Fla. 
410,  11  So.  910,  vacating  supersedeas  granted  upon  showing  true- 
condition  of  surety. 

93  U.  S.  302-320,  23  U  863,  THE  ATLAS. 

Collision.—  Owners  of  vessels  are  not  liable  for  loss  by  collision,, 
occasioned  without  their  knowledge,  beyond  amount  of  their  in- 
terest in  vessel  and  her  freight  pending  at  time  of  collision,  p.  307. 

Cited,  arguendo,  Ih  The  Virginia  Ehrman,  97  U.  S.  317,  24  L.  898, 
and  The  City  of  Hartford,  97  U.  S.  325,  24  L.  930. 

Collision. —  Owner  of  injured  vessel  is  entitled  to  recover  actual 
loss  occasioned  by  collision  without  deduction  for  Insurance,  and  in 
certain  cases  may  claim  compensation  for  loss  of  freight,  exi>enseR 
for  repairs  and  unavoidable  detention,  p.  307. 

Approved  in  Memphis,  etc.,  Co.  v.  The  H.  C.  Yeeger,  2  McCrary, 
166,  4  Fed.  928,  deducting  damages  allowed  where  there  was  no- 
frelglit  item,  and  profits  were  speculative;  The  Joseph  Nixon  v.  The 
George  Lysle,  'Z  Fed.  262,  allowing  damages  for  falling  in  price  of 
cargo  caused  by  delay;  Seabrook  v.  Raft,  etc.,  40  Fed.  601,  allowing 
actual  cost  of  repairs,  expenses  in  saving  property  and  compensation 
for  loss  of  time. 

Collision. —  Receiving  of  insurance  is  no  bar  to  subsequent  action, 
against  wrongdoer  to  recover  for  loss  caused  by  collision,  p.  310. 
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Limited  In  Ladd  v.  Foster,  12  Sawy.  557,  31  Fed.  834,  allowing 
an  item  of  Insurance  to  be  set  off  against  claim  of  administrator 
for  damages. 

Collision. —  Insurers  who  pay  loss  are  entitled  to  be  subrogated 
to  rights  of  insured  against  wrongdoer,  pp.  310,  811. 

Collision.—  Owners  of  vessels  injured  may  proceed  against  own- 
ers of  offending  vessels,  or  against  master  personally  or  against  ship 
itself,  at  their  election,  p.  311. 

Collision.— Cargo  on  colliding  vessel  is  not  liable  for  damage 
done  by  ship  on  which  it  is  carried,  p.  311. 

Collision.—  Inevitable  loss  should  be  borne  by  party  on  whom  it 
falls;  where  both  are  at  fault  loss  should  be  equally  divided;  and  if 
one  only  is  at  fault  he  should  bear  his  own  loss  and  compensate 
the  other,  p.  312. 

The  following  apply  the  rule  and  divide  the  loss  where  both  were 
at  fault:  The  Stephen  Morgan,  94  U.  S.  604,  24  L.  268,  The  North 
Star,  106  U.  S.  22,  27  L.  93,  1  S.  Ct.  46,  and  The  Burke,  4  Cliff.  593, 
F.  C.  2,159,  where  vessel  at  anchor  without  a  watch  was  sunk  by 
negligent  action  of  tug;  The  Hercules,  20  Fed.  206.  Applied  also  in 
The  Golden  Grove,  13  Fed.  699,  where  one  vessel  was  wholly  at 
fault  and  required  to  bear  all  losses.  Rule  extended  In  The  Max 
Morris,  137  U.  S.  9,  10,  34  L.  587,  588,  11  S.  Ct.  31,  dividing  damages 
where  personal  injuries  to  libellant  arose  from  his  negligence  con- 
curring with  that  of  vessel. 

Collision. —  Party  suffering  loss  may  sue  all  wrongdoers  jointly, 
or  any  of  them  separately,  at  his  election;  and  if  not  at  fault  he  is 
entitled  to  recover  full  amount  of  loss  in  either  case,  but  satisfac- 
tion once  obtained  is  bar  to  further  recovery,  p.  315. 

Cited  with  approval  in  The  Beaconsfleld,  158  U.  S.  307,  39  L.  995, 
15  S.  Ct.  862,  where  owner  of  cargo  proceeded  against  one  only  of 
two  vessels  at  fault;  The  New  York,  175  U.  S.  209,  allowing  under- 
writers to  recover  In  full  from  one  of  two  vessels  at  fault;  The 
John  G.  Stevens,  170  U.  S.  126,  42  L.  975,  18  S.  Ct.  549,  holding 
proceeding  by  tow  against  tug  for  negligent  towage  to  be  ex  delicto; 
Briggs  V.  Day,  21  Fed.  730,  holding  one  of  two  steamers  at  fault 
severally  liable  for  injury  to  deckhand;  Ladd  v.  Foster,  12  Sawy. 
557,  31  Fed.  835,  giving  passenger  redress  against  two  ferry-boats 
jointly  for  personal  injuries;  Vessel  Owners,  etc.,  Co.  v.  Wilson,  63 
Fed.  630,  24  U.  S.  49,  where  vessel  was  injured  through  fault  of 
tug  and  company  constructing  drawbridge;  Laughlln  v.  Atlantic 
City  R.  R.  Co.,  80  Fed.  703,  holding  passenger  injured  in  railroad 
collision  could  sue  two  companies  jointly;  Cumberland  Co.  v.  Tow- 
Boat  Co.,  90  Me.  99,  60  Am.  St.  Rep.  249,  37  Atl.  868,  holding  county 
could  maintain  separate  suits  against  tug  and  schooner  in  tow  for 
Injury  to  bridge. 
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Collision.—  If  party  sues  all  jointly  and  has  Judgment,  he  cannot 
afterwards  sue  them  separately,  or  if  he  sues  one  separately  and  has 
judgment,  he  cannot  afterwards  sue  them  aU  in  joint  action,  but 
may  sue  any  one  or  more  of  the  others,  p.  315. 

ColliBion.—  Consignees,  or  shippers  of  cargo  injured  by  collision, 
may  proceed  in  rem  in  admiralty,  or  in  personam,  or  may  resort  to 
common-law  remedy  in  proper  courts,  p.  816. 

Cited  generally  in  Trinidad,  etc.,  Co.  v.  Bobinson,  52  Fed.  349, 
holding  in  common-law  action  court  has  not  so  much  latitude  in 
matter  of  costs,  as  in  admiralty. 

Collision.—  Contributory  negligence  cannot  defeat  recovery  in  col- 
lision cases  If  other  party  might  have  prevented  disaster,  and  was 
guilty  of  negligence,  but  loss  must  be  divided,  p.  316. 

Distinguished  in  ArcUc,  etc.,  Ins.  Co.  v.  Austin,  69  N.  Y.  484,  25 
Am.  Rep.  230,  holding  contributory  negligence  of  colliding  vessel 
would  defeat  recovery  in  common-law  action. 

Collision.—  Innocent  owner  of  cargo,  injured  by  collision,  is  enti- 
tled to  entire  compensation  from  any  or  all  of  the  wrongdoers, 
pp.  317,  318. 

Doctrine  applied  in  The  Juniata,  93  U.  S.  840,  23  L.  931,  requiring 
full  payment  to  United  States,  libellant,  from  vessel  libelled, 
though  both  colliding  vessels  were  at  fault;  The  Virginia  Ehrman. 
1>7  U.  S.  317,  24  L.  893,  and  The  City  of  Hartford,  97  U.  S.  325,  329, 
330,  24  L.  930,  932,  both  holding  injured  party  entitled  to  recover 
balance  from  other  of  two  faulty  parties.  If  either  failed  to  pay 
his  moiety;  The  Eleanora,  17  Blatchf.  104,  F.  C.  4,335,  allowing 
owner  of  cargo  decree  for  full  amount  of  loss;  The  Franconia,  21 
Blatchf.  265,  16  Fed.  152,  Dougherty  v.  The  Franconia,  3  Fed.  402. 
The  Troy,  28  Fed.  864,  and  The  Job  T.  Wilson,  84  Fed.  206,  all 
allowing  innocent  tow  to  recover  whole  damage  from  one  of  two 
offending  vessels;  Gray  v.  Phila.,  etc.,  B.  B.  Co.,  23  Blatchf.  265. 
24  Fed.  169,  holding  fireman  not  guilty  of  negligence,  but  Injured 
by  railroad  collision,  could  recover  from  any  of  the  offenders;  The 
Galileo,  24  Blatchf.  154,  29  Fed.  540,  where  libellant's  bark  was  in- 
jured through  fault  of  two  colliding  vessels;  The  Delaware,  6  Fed. 
199,  awarding  full  damages  to  canal-boat  In  tow  against  ferry-boat 
colliding  with  it;  The  Liberty,  No.  4,  7  Fed.  230,  allowing  owner  of 
cargo  to  recover  from  towboat;  The  Victory,  68  Fed.  399,  25  U.  S. 
App.  271,  from  two  steamships  at  fault;  The  Charles  Allen,  11  Fed. 
319,  where  lighter  recovered  whole  loss  from  one  of  two  negligent 
tugs;  The  Delaware,  12  Fed.  573,  holding  tug  liable  for  negligent 
loss  of  tow;  The  Wm.  Murtagh,  17  Fed.  263,  and  The  Canima,  17 
Fed.  272,  both  holding  owners  of  cargo  of  coal  entitled  to  full  dam- 
age against  negligent  vessel;  The  St.  Lawrence,  19  Fed.  331,  holding 
vessel  negligently  moored  liable  for  loss  of  innocent  tow  coming  in 
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collision;  The  Annie  Williams,  20  Fed.  868,  holding  tug  liable  for  at- 
tempting to  pass  steamer  ahead  in  narrow  channel;  The  Britannic, 
39  Fed.  400,  holding  Insurers  of  cargo  entitled  to  recover  in  solldo 
from  one  of  two  colliding  vessels;  The  Doris  Eckhoff,  41  Fed.  157, 
holding,  in  adjusting  claims,  cargo-owners  entitled  to  be  first  paid 
In  full;  The  Premier,  59  Fed.  798,  and  The  Willamette,  70  Fed.  875. 
-44  U.  S.  App.  26,  31  L.  R.  A.  717,  both  holding  injured  passenger 
entitled  to  full  recovery  from  other  vessel  contributing  to  disaster; 
Laughlin  v.  Atlantic  City  R.  R.  Co.,  80  Fed.  703,  holding  passenger 
in  railroad  collision  could  sue  two  companies  jointly;  The  Julia,  91 
Fed.  173,  allowing  owner  of  cargo  of  towboat  to  recover  from  tng 
though  both  boats  were  at  fault.  Cited,  without  applying  rule,  in 
Leonard  v.  Whitwlll,  10  Ben.  658,  F.  C.  8,261,  In  re  Leonard,  14  Fed. 
55,  and  The  Livingstone,  87  Fed.  780.  Cited  in  note  in  54  Am. 
Bep.  142. 

Limited  in  The  Chattahoochee,  173  U.  S.  552,  19  S.  Ct  495,  and  The 
Niagara,  77  Fed.  335,  both  construing  effect  of  Harter  act  upon 
division  of  damages  between  colliding  vessels  and  owners  of  cargo. 

Distinguished  in  The  City  of  Paris,  14  Blatchf.  535,  538,  539,  F.  C. 
2,767,  holding  there  could  not  be  full  recovery  against  one  vessel 
where  remedy  over  against  other  had  been  lost  by  delay;  The  Hud- 
son, 15  Fed.  163,  164,  173,  granting  application  of  vessel  sued  for 
process  to  compel  other  wrongdoers  to  appear  and  respond.  Modi- 
fied in  The  Viola,  60  Fed.  297,  holding  under  act  of  February  13, 
1893,  cargo  loss  formerly  charged  against  carrier  vessel  shall  be 
t)ome  by  cargo-owner. 

^3  U.  S.  320-321,  23  L.  920,  KIMBALL  v.  EVANS. 

Courts.— Supreme  Court  has  no  jurisdiction  to  review  decision 
of  highest  State  court  remanding  cause  to  lower  State  court  upon 
petition  for  removal,  it  not  being  a  final  judgment,  p.  321. 

Approved  in  Fisher  v.  Perkins,  122  U.  S.  527,  30  L.  1193,  7  S.  Ot. 
1229,  denying  jurisdiction  of  appeal  from  State  Superior  Court 
where  appeal  might  have  been  taken  to  higher  State  court;  White 
V.  Holt,  20  W.  Va.  808,  holding  State  court  had  right  to  decide 
whether  case  was  removable  to  Federal  court  or  not 

«3  U.  S.  321-326,  23  L.  886,  TALTY  v.  FREBDMAN'S  S.  &  T.  00. 

Pledge.—  Pawnee  may,  by  common  law,  deliver  to  a  stranger  for 
safe  custody  without  consideration,  or  sell  his  Interest  or  convey  it 
conditionally  without  destroying  his  security,  p.  324. 

Pledge.—  Pawnee  transferring  pledge,  as  if  he  were  actual  owner. 
Is  guilty  of  breach  of  trust,  and  purchaser  or  creditor  acquires  no 
title  beyond  that  held  by  pawnee,  p.  324. 
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Approved  in  Hicks  v.  Nat.  L.  Ins.  Co.,  60  Fed.  694,  20  U.  S-  App 
410,  holding  insurer,  to  whom  pledgee  surrendered  policies,  ac- 
quired no  better  rights  than  pledgee,  and  was  liable  to  pledgor  who 
tendered  amount  due  on  loan;  Williams  v.  Ashe,  111  Cal.  187,  4S 
Pac.  597,  holding  purchaser  of  horses  from  pledgee  acquired  tat- 
ter's interest  and  was  entitled  to  possession;  Goodwin  v.  Mass. 
Loan,  etc.,  Co.,  152  Mass.  194,  25  N.  E.  102,  holding  pledgee  of 
cotton  acquired  consignee's  interest  only;  Cherry  v.  Frost,  7  Lea,  9, 
holding  assignee  of  stock  was  purchaser  in  due  course  only  to  ex- 
tent of  its  then  value. 

Pledge. —  Creditor  of  pledgee  may  hold  pledge  until  debt  is  di&> 
charged,  p.  324. 

Followed  in  Philler  v.  Yardley,  62  Fed.  649,  17  U.  S.  App.  647,'  25 
L.  R.  A.  831,  and  n.,  holding  clearing-house  entitled  to  hold  col- 
laterals until  failing  bank  paid  its  balance;  Williams  ▼.  Ashe,  111 
Cal.  187,  43  Pac.  597,  holding  innocent  purchaser  from  pledgee  enti- 
tled to  possession  until  pledgor's  debt  was  paid. 

Tender.— An  offer  to  pay  is  not  the  equivalent  for  an  actual 
tender,  p.  325. 

Followed  in  Dungan  v.  Mutual  Ben.  L.  I.  Co.,  46  Md.  495,  holding 
one's  saying  that  he  came  prepared  to  pay  premium  but  without 
having  money  with  him  did  not  amount  to  tender;  Cumnock  v. 
Newburyport,  etc.,  Inst,  142  Mass.  345,  56  Am.  Rep.  680,  7  N.  B, 
871,  holding  pledgor  must  allege  good  tender  In  order  to  recover 
from  pledgee. 

Pledgor  cannot  recover  against  second  pledgee  or  bona  fide  par- 
chaser,  without  tender  of  payment  of  amount  due  on  pledge,  p.  325. 

Approved  and  applied  in  Brittan  v.  Oakland,  Bank  of  Sav.,  124 
Cal.  289,  71  Am.  St  Rep.  64,  57  Pac.  87,  holding  one  transferring 
stock  to  agent  could  not  recover  from  agent's  bona  fide  pledgee 
without  offering  to  refund  amount  advanced;  First  Nat  Bank  v. 
Boyce,  78  Ky.  50,  39  Am.  Rep.  203,  holding  innocent  pledgee  of 
factor  entitled  to  deduction  of  debt  due  factor  from  consignor  of 
goods  pledged;  German  Sav.  Bank  v.  Renshaw,  78  Md.  490,  28  Atl. 
283,  holding  owner  of  pledged  securities  wrongfully  repledged  en- 
titled to  a  return  upon  payment  of  indebtedness;  McClintock  v. 
Central  Bank,  etc.,  120  Mo.  133,  24  S.  W.  1053,  holding  pledgor  had 
no  legal  right  to  stock  sold  until  his  debt  was  paid;  Thompson  v 
St.  Nicholas  N.  Bank,  113  N.  Y.  333,  336,  21  N.  E.  58,  59,  holding 
pledgor   could    not  recover  without   proof  of    payment  or  tender. 
Cited  in  note,  79  Am.  Dec.  506. 

Distinguished  in  Rush  v.  First  Nat  Bank,  71  Fed.  104,  36  U.  S. 
App.  248,  holding  tender  by  pledgor  unnecessary  in  action  againsft 
first  pledgee  for  conversion. 
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Distinguished  in  Roberts  T.  Lewis,  163  XT.  S.  378,  379,  38  I«.  750, 
751,  14  S.  Ct.  947,  holding  beqnest  during  widowhood  with  power  of 
disposal  conferred  power  to  conyey  fee;  Schrelner  v.  Smith,  38  Fed. 
900,  holding  bequest  with  right  to  dispose  of  personalty  **  as  neces- 
sities may  require"  gave  full  power  of  disposition;  Smith  ▼. 
M'Intyre,  95  Fed.  588.  holding  will  conferred  power  on  wife  to  dis- 
pose of  fee  in  real  estate  to  pay  debts;  Henderson  y.  Blackburn, 
104  111.  231,  44  Am.  Rep.  781,  holding  devise  "  of  estate "  to  dispose 
as  she  may  need,  etc.,  during  her  lifetime"  gave  power  to  dis- 
pose of  fee  for  that  purpose:  Gaven  y.  Allen,  100  Mo.  298,  13  S.  W. 
502,  holding  direction  that  devisee  shall  act  as  she  thinks  best,  etc^ 
gave  power  to  dispose  of  unqualified  fee;  CJanedy  v.  Jones,  19  S. 
G.  305,  306,  45  Am.  Rep.  783,  784,  holding  exercise  of  power  to  dis- 
pose of  estate  by  devisee  of  life  estate  conferred  fee  upon  purchaser; 
Clark  y.  Hard  wick  Seminary,  3  Ohio  C.  O.  167,  devise  not  expressly 
for  life  held  to  confer  a  power  of  disposition.  Denied  in  Lewis  y. 
Palmer,  46  Conn.  456,  457,  holding  devisee  of  life  estate  with  power 
"  to  dispose  of  it  as  she  may  think  proper  "  could  convey  fee;  Iiepley 
V.  Smith,  13  Ohio  C.  C.  192,  193,  holding  similar  words  made  wife*! 
estate  a  fee. 

Mortgages.— Purchaser  at  judicial  sale  takes  only  title  whidi 
mortgagor  possessed,  p.  335. 

Relied  upon  in  Tompkins  v.  Little  Rock,  etc.,  R.  R.  Co.,  21  Fed. 
880,  holding  purchaser  of  railroao  at  foreclosure  sale  took  it  sub- 
ject to  prior  lien  of  state. 

BstoppeL— Equitable  estoppel  does  not  apply  generally,  unless 
there  has  been  some  intended  deception  in  conduct  or  declarationi 
of  party  to  be  estopped,  or  such  gross  negligence  on  his  part  as  to 
amount  to  constructive  fraud  by  which  another  has  been  misled 
to  his  injury,  p.  335. 

Cited  and  principle  applied  in  Hobbs  y.  McLean,  117  T7.  S.  580» 
29  L.  945,  6  S.  Ct.  876,  holding  parties  not  estopped  by  their  testi- 
mony in  former  suit  as  to  their  interest  in  a  fund;  Bloomfieid  y. 
Charter  Oak  Bank,  121  U.  S.  135,  30  L.  929,  7  S.  Ct  872,  holding 
town  had  done  nothing  to  estop  it  from  denying  validity  of  notes; 
Simplot  y.  Chicago,  etc.,  R.  R.  Co.,  5  McCrary,  175,  16  Fed.  363, 
holding  public  not  estopped  by  act  of  city  in  collecting  taxes  on 
triangle  from  private  parties;  The  John  Shillito  Co.  y.  M'Clung,  51 
Fed.  876,  6  U.  S.  App.  128,  holding  collector  of  revenue  not  estopped 
by  failure  to  notify  importer  of  adverse  decision  of  secretary  of 
treasury;  Farmers,  etc..  Bank  y.  Farwell,  58  Fed.  639,  19  U.  S. 
App.  256,  holding  omission  of  one  to  give  notice  of  assignment  of 
policy  no  estoppel  where  there  was  no  breach  of  duty;  Westerly 
W.  Co.  V.  Westerly,  80  Fed.  621,  holding  water  company  had  no 
right  to  rely  on  ratification  of  unauthorized  acts  by  town  council; 
First  Nat.  Bank  v.  Marshall,  etc.,  Bank,  83  Fed.  734,  54  U.  S.  Appw 
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526,  holding  bank  not  estopped  to  aasert  liens  by  incomplete  answer 
to  inquiries  of  another  bank  concerning  customers'  standing;  State 
T.  Churchill,  48  Ark.  445,  3  S.  W.  361,  holding  surety  not  estopped 
from  claiming  release  on  account  of  erasure  in  bond;  Gull  River  L. 
Co.  V.  Keefe,  6  Dak.  169,  41  N.  W.  746,  holding  no  estoppel  where 
sub-contractor's  agent  made  erroneous  statement  concerning  con- 
tractors' indebtedness;  Wilkins  v.  McOehee,  86  Ga.  770,  13  S.  B. 
86,  where  both  parties  had  equal  means  of  acquiring  knowledge 
of  Invalidity  of  sale;  Houser  v.  Austin,  2  Idaho,  109,  10  Pac.  44,  find- 
ing no  estoppel  where  there  was  mutual  mistake  as  to  extent  of 
mining  property  included  in  lease;  Kinnear  v.  Mackey,  85  111.  90, 
holding  landlord  estopped  to  assert  lien  on  tenants*  crop,  having 
denied  its  existence  to  attaching  creditor;  State  v.  Portsmouth,  etc.. 
Bank,  106  Ind.  458,  7  N.  B.  893,  holding  parties  bound  to  know 
that  officers  could  not  sell  bed  of  lake  belonging  to  State;  Chellis 
V.  Coble,  37  Kan.  566,  15  Pac.  509,  holding  party  not  estopped  by 
knowledge  of  his  agent  obtained  outside  of  scope  of  his  authority 
as  agent;  Succession  of  Harris,  39  La.  Ann.  445,  4  Am.  St  Rep.  271, 
2  So.  41,  holding  party  not  estopped  by  Judicial  declaration  made 
for  convenience  and  injuring  do  one;  Moore  v.  Spiegel,  143  Mass. 
417,  9  N.  B.  829,  no  estoppel  where  there  was  no  evidence  that  de- 
fendant gave  credit  on  faith  of  plainUfTs  representations;  Pearson 
V.  Hardin,  95  Mich.  369,  54  N.  W.  906,  holamg  indorser  not  es- 
topped* to  deny  validity  of  note  by  previous  incidental  talk  regard- 
ing it;  Fabian  v.  Collins,  3  Mont.  228,  holding  one  not  estopped  to 
claim  water  rights  where  there  was  no  allegation  that  his  conduct 
was  intended  to  deceive;  Wiggin  v.  Wiggin,  58  N.  H.  238,  holding 
tenant  not  estopped  to  deny  landlord's  title  where  he  accepted  lease 
under  entire  misunderstanding;  Kingman  v.  Graham,  51  Wis.  245, 
8  N.  W.  187,  where  it  did  not  appear  that  owner  of  land  intended 
to  deceive  by  his  silence;  Brothers  v.  Bank  of  Kaukauna,  84  Wis. 
397,  36  Am.  St.  Rep.  936,  54  N.  W.  791,  holding  plaintiff  not  estopped 
to  deny  validity  of  note  where  defendant  was  not  misled;  concur- 
ring opinion  in  Marden  v.  Dorthy,  160  N.  Y.  60,  54  N.  B.  732,  court 
holding  one  not  estopped  to  deny  signature  obtained  by  fraud;  Skel- 
ton  V.  Manchester,  12  B.  I.  328»  applying  rule  where  attachhig  cred- 
itor was  misled  by  statement  of  plalntifTB  agent  Cited  generally 
in  Stanton  v.  Alabama,  etc.,  B.  R.  Co.,  31  Fed.  588;  arguendo,  in 
Babcock  v.  Clarkson,  63  Fed.  606,  21  XT.  S.  App.  443.  Cited  in  note, 
85  Am.  Dec.  171. 

Explained  in  Galbraith  v.  Lunsford,  87  Tenn.  106^  9  S.  W.  871, 
1  Lr.  B.  A.  527,  and  n.,  holding  one  estopped  from  asserting  title 
t^f  conduct  not  amounting  to  fraud. 

Hei^ligenoe  —  Equity.— Where  one  of  two  innocent  parties  must 
•after  from  negligence  of  a  third,  he  through  whose  agency  negll- 
i:ence  was  occasioned  will  be  held  to  bear  the  loss,  p.  336. 
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EBtoppel.—  Where  one  has  receired  fruits  of  a  transaction,  he  is 
not  permitted  to  deny  its  validity,  whilst  retaining  the  ben^ts, 
p.  33G. 

Approved  in  Ions  v.  Harbison,  112  Cal.  272,  44  Pac.  575,  holding 
administrator  estopped  to  question  title  of  purchaser  while  retaining 
purchase  money. 

Estoppel.—  There  is  no  estoppel  with  respect  to  title  to  real  prop- 
erty, unless  party  claiming  to  have  been  misled  was  without  knowl- 
edge of  true  state  of  title,  or  without  available  means  of  acquiring 
it,  p.  337. 

Cited  with  approval  in  Steel  ▼.  Smelting  Ck>.,  106  U.  S.  456,  27  L. 
230,  1  S.  Ct.  397,  holding  no  estoppel  where  defendant  made  im- 
provements, knowing  that  he  had  no  title;  Sturm  v.  Boker,  150  U.  S. 
33C,  37  L.  1102,  14  S.  Ct.  147,  holding  party  not  estopped  by  testi- 
mony which  amounted  only  to  an  expression  of  opinion  as  to  his 
title  In  goods;  Simplot  v.  Chicago,  etc.,  R.  R.  Co.,  5  McCrary,  175, 
16  Fed.  363,  where  plaintiffs  had  always  known  that  public  triangle 
formed  no  part  of  their  lots;  Lake  Superior,  etc.,  Co.  v.  Cunning- 
ham, 44  Fed.  833,  holding  State  not  estopped  where  canal  company 
knowingly  selected  lands  not  legally  appropriated;  Bump  ▼.  Butler 
County,  93  Fed.  300,  holding  county  not  estopped  by  receiving  taxes 
from  one  who  had  no  claim  of  title;  Patterson  y.  Hitchcock.  3  Colo. 
537,  where  record  of  certificate  of  location  did  not  disclose  title  and 
adverse  locator  was  misled  by  statements;  Rockwell  ▼.  Coffey,  20 
Colo.  402,  88  Pac.  378,  where  purchaser  had  knowledge  of  existence 
of  decree  affecting  title;  Park  Assn.  v.  Shartzer,  83  Md.  14,  34  Atl. 
537,  and  Jamleson  v.  Rixey,  94  Va.  349,  64  Am.  St  Rep.  732,  26  S.  E 
863,  holding  parties  had  equal  means  of  acquiring  knowledge  of 
title;  Shaw  v.  Chambers,  48  Mich.  359,  12  N.  W.  488,  holding  party 
not  estopped  by  statement  that  he  had  no  Interest  in  land;  Staton 
V.  Bryant,  55  Miss.  275,  and  Kingman  v.  Graham,  51  Wis.  247,  8 
N.  W.  187,  holding  no  estoppel  by  silence  where  title  was  on  record: 
Mueller  v.  Kaessmann,  84  Mo.  329,  where  party  could  have  ob- 
tained knowledge  from  records;  Clark  v.  Parsons,  —  N.  H.  — ,  39 
Atl.  900,  holding  one  making  improvements  could  not  claim  es- 
toppel where  true  title  was  of  record;  Poynter  v.  Chipman,  8  Utah, 
452,  32  Pac,  693,  where  one  made  Improvements  knowing  that  he 
had  no  title;  Taylor  v.  Cussen,  90  Va.  43,  17  S.  E.  722.  holding 
husband  not  estopped  by  conduct  to  deny  validity  of  wife's  deed  of 
trust. 

Distinguished  in  Sumner  v.  Seaton,  47  N.  J.  Eq.  117,  19  Atl.  88S>. 
holding  owner  of  land  estopped  by  his  silence  where  he  allbwed  an- 
other to  make  Improvements,  although  latter  might  have  acquired 
knowledge  from  records;  Galbralth  v.  Lunsford,  87  Tenn,  106,  9 
S.  W.  871,  1  L.  R.  A.  527,  and  n.,  holding  estoppel  by  conduct  ap- 
plied, although  there  was  mutuality  of  mistake  as  to  boundary. 
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93  V.  S.  337-^0,  23  L.  030,  THE  JUNIATA. 

Adzoiralty  —  CollisioxL. —  Case  will  not  be  reversed  upon  mere 
difference  of  opinion  as  to  weight  of  testimony;  it  must  appear  that 
lower  court  has  committed  error,  and  wrong  has  been  done  to 
appellant  p.  339. 

Collision. —  Where  both  vessels  are  at  fault,  loss  of  vessel  and 
damage  by  personal  Injury  should  be  apportioned,  but  either  is 
liable  to  pay  full  damage  to  Innocent  tow,  pp.  330,  340. 

Cited  and  applied  in  The  Max  Morris,  137  U.  S.  0,  11,  84  L.  587, 
588,  11  S.  Ct.  31,  holding  stevedore,  injured  through  negligence  of 
vessel,  entitled  to  recover,  though  guilty  of  contributory  negligence; 
The  Delaware,  12  Fed.  573,  and  The  Job  T.  Wilson,  84  Fed.  206, 
both  holding  innocent  tow  entitled  to  recover  whole  loss  from  one 
of  two  negligent  vessels  colliding;  The  Bristol,  29  Fed.  870,  dividing 
lo«»ses,  where  both  vessels  were  at  fault;  The  Britannic,  30  Fed.  400, 
holding  one  of  two  colliding  vessels  liable  In  solldo  for  loss  of  cargo; 
Vessel-Owners'  T.  Co.  v.  Wilson,  63  Fed.  630.  24  U.  S.  App.  49, 
holding  tow  entitled  to  full  satisfaction  either  from  tug  or  negligent 
bridge  company.  Cited  generally,  as  to  facts,  in  Behrens  ▼.  The 
Fumessia,  35  Fed.  800,  and  in  The  A.  Heaton,  43  Fed.  596,  The 
Anaces,  93  Fed.  242.  and  The  Marion  Chllcott,  95  Fed.  689,  as  au- 
thority for  libel  in  rem  for  personal  injuries. 

93  U.  S.  341-344,  23  L.  901,  SMITH  v.  GAINBS. 

Appeal  and  error. —  At  common  law,  sureties  on  appeal  bond  are 
liable  to  suit,  without  issue  of  execution  against  principal;  it  Is  suffi- 
cient that  judgment  appealed  from  Is  affirmed  and  unpaid,  p.  342. 

Approved  in  M'Claskey  v.  Barr,  79  Fed.  419,  holding  sureties  in 
bond  for  costs  liable,  without  property  of  principal  being  first  ex- 
hausted. 

Appeal  and  error. —  Under  Louisiana  practice,  sureties  in  appeal 
bond  are  liable  to  decree  against  them  by  summary  proceeding,  with- 
out jury,  after  execution  on  judgn^ient  against  principal  and  return 
of  nulla  bona  by  proper  office,  p.  343. 

Followed  In  Gordon  v.  Third  Nat.  Bank,  56  Fed.  796,  13  U.  S. 
App.  554,  affirming  S.  C,  53  Fed.  474,  giving  judgment  on  motion 
against  sureties  on  supersedeas  bond,  upon  condition  broken.  See 
note,  38  Am.  St  Rep.  714. 

Distinguished  in  Trent  v.  Rhomberg,  66  Tex.  251,  18  S.  W.  511, 
holding  independent  suit  on  bond,  proper  remedy  in  Texas. 

Appeal  and  error. —  Return  of  marshal,  on  execution  against  prin- 
cipal, cannot  be  questioned  by  sureties  on  appeal  bond,  nor  can 
marshal  be  compelled  to  amend  it,  p.  348. 

Appeal  and  error. —  It  Is  no  defense  for  surety,  on  appeal  bond, 
unless  garnished  or  enjoined,  to  claim,  in  action  against  him,  that 
original  judgment  against  principal  has  been  assigned,  p.  344. 
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93  U.  S.  344-347.  23  L.  949,  COCKLE  T.  FLACK, 

TJsoiy. —  Where  commission  merchant  advanced  money  to  ship- 
per, in  consideration  of  10  per  cent  interest  and  fixed  commission 
on  sales,  whether  made  by  himself  or  shipper,  it  was  properly  left 
to  jury  to  decide  whether  contract  was  mere  device  to  cover  usnrlons 
interest,  pp.  345,  346. 

Cited  and  principle  applied  in  Bridges  t.  Sheldon,  18  Blatchf .  512, 
7  Fed.  39.  holding  contract  for  9  per  cent  Interest,  not  necessarily 
iisurious:  Dozier  v.  Mitchell,  65  Ala.  518,  Morrlssey  v.  BroomaL  37 
Neb.  78;i,  56  N.  W.  387,  Norwood  v.  Faulkner,  22  S.  C.  371,  53  Am. 
Rep.  719.  and  Huddleston  v.  Kempner,  1  Tex.  Qv.  App.  213,  21  S. 
W.  947,  all  holding  stipulation  by  factor,  for  commission  on  cotton 
in  addition  to  legal  interest  on  loan,  not  usurious;  Harmon  t.  Leh- 
man, 85  Ala.  391,  392,  5  So.  202.  203,  2  L.  B.  A.  693,  594.  holding 
similarly,  where  parties  were  commission  merchants  and  warehouse- 
men; Blackburn  v.  Hayes,  59  Ark.  369,  27  S.  W.  241,  and  Elliott  v. 
Sugg.  115  N.  C.  242,  20  S.  E.  450,  both  holding,  in  absence  of  proof, 
agreement  for  commission  was  not  cover  for  usury;  HoQls  t.  Swift 
74  Ga.  598,  and  MacKenzie  v.  Gamett  78  Ga.  258,  both  holding 
question  should  have  been  submitted  to  Jury;  Callaway  v.  Butler. 
79  Ga.  358,  7  S.  E.  224,  and  White  v.  Guilmartln,  83  Ga.  645,  10  S. 
E.  445,  where  question  of  usury  on  factors'  contracts  for  shipment 
of  cotton  was  held  properly  left  to  jury;  Chaff e  v.  Hughes,  5T 
Miss.  259,  holding  stipulation  in  trust  ueed  for  payment  of  com- 
missions on  cotton,  whether  shipped  or  not  valid;  Arrington  ▼.  Good- 
rich, 95  N.  C.  468,  where  contract  for  interest  and  commissions  was 
found  usurious;  by  analogy  in  Williams  v.  Bryan,  68  Tex.  594,  6  S. 
W.  401,  holding  contract  not  usurious  where  agent  of  lender,  with- 
out  his  knowledge,  received  additional  sum  for  his  own  use.  Ap- 
proved in  Matthews  v.  Coe,  70  N.  Y.  245,  26  Am.  Rep.  587,  but  hold- 
ing there  was  no  evidence  for  court  or  jury  to  impeach  contract  for 
interest  and  commissions.  Cited  generally  in  Atkinson  v.  Allen,  71 
Fed.  59,  36  U.  S.  App.  255.  See  notes,  11  Am.  Dec.  417,  and  55 
Am.  Dec.  395.  reviewing  authorities.  Cited  in  extensive  note  on 
usury,  46  Am.  St  Rep.  195. 

Distinguished  in  Norman  v.  Peper,  24  Fed.  405,  holding  charges 
for  commissions  on  cotton  not  sold,  illegal,  where  there  was  no 
agreement  for  joint  use  of  capital,  etc.;  Uhf elder  v.  Carter,  64  Ala. 
633,  holding  mortgage,  stipulating  for  additional  payment,  under 
guise  of  fnture  delivery  of  cotton,  usurious;  Atlanta  Sav.  Bank  t. 
Spencer,  107  Ga.  634,  33  S.  B.  880,  holding,  where  contract  was  per 
se  usurious,  court  authorized  to  charge  jury  to  that  effect 

TTrary. —  Reservation  of  10  per  cent  interest  is  not  nmiiloiifl,  where 
contract  is  quite  as  much  Illinois  contract  as  Maryland  coiitniel|. 
though  law  of  Maryland  forbids  more  than  6,  p.  347. 
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Approved  in  Providence,  etc.,  Bank  v.  Frost,  14  Blatclif.  233,  P. 
G.  11.454,  holding  notes,  Rhode  Island  contracts,  and  not  usurious^ 
thongh  signed  in  New  York;  Porter  ▼.  Price,  80  Fed.  657,  49  U.  S. 
App.  300,  holding  contract  to  be  partly  performed  in  Tennessee  and 
partly  in  Arkansas,  might  be  treated  as  Arkansas  contract;  dissent- 
ing opinion  in  Lanier  v.  Union,  etc.,  Co.,  64  Ark.  57,  40  S.  W.  473, 
majority  holding  mortgage  on  lands  in  Arkansas,  but  executed  in 
New  York,  an  Arkansas  contract  Cited  in  55  Am.  Rep.  613,  note. 
See  also  note,  48  Am.  St.  Rep.  202,  collecting  authorities. 

93  U.  S.  347-351,  23  L.  923,  WISWALL  v.  CAMPBELL. 

Bankruptcy. —  Supreme  Court  cannot  review  action  of  Circuit 
Court  in  exercise  of  supervisory  Jurisdiction,  under  bankrupt  law, 
or,  e.  g.,  Judgment  of  Circuit  Court  on  appeal  from  order  of  District 
Court,  rejecting  claim  of  creditor,  p.  348. 

Affirmed  In  Hill  ▼.  Thompson,  94  U.  S.  323,  324,  24  L.  193,  194, 
holding  adjudication  of  bankruptcy,  after  trial  by  Jury,  not  re- 
viewable: Conro  V.  Crane,  94  U.  S.  443,  24  L.  145,  holding  decision,  on 
motion  to  set  aside  sale  of  bankrupt's  property,  not  subject  to  re- 
Tlsion;  Leggett  v.  Allen,  110  U.  S.  741,  28  L.  313,  4  S.  Ct  195,  order 
rejecting  claim  of  supposed  creditor;  IngersoU  v.  Bourne,  154  U.  S. 
645,  38  L.  1091,  14  S.  Ct.  1186,  holding  proceeding  by  creditor,  tt> 
prove  demand,  not  reviewable;  Huntington  y.  Saunders,  72  Fed. 
10,  83  U.  S.  App.  416,  holding  proceeding,  arising  under  banlurupt 
law,  not  reviewable;  Grover  v.  Fox,  36  Mich.  458,  holding  parties 
concluded  by  decree  of  Federal  court  in  bankruptcy.  Cited,  with- 
out particular  application,  in  Llndsey  v.  Corkery,  29  Gratt.  659. 
Cited,  arguendo,  in  dissenting  opinion  in  Cleveland  Ins.  Co.  v. 
Globe  Ins.  Co.,  98  U.  S.  379,  380,  25  L.  205,  206. 

Distinguished  in  Brewster  v.  Dryden,  53  Iowa,  661,  662,  6  N.  W. 
18,  holding  State  court  had  not  Jurisdiction  to  set  aside  conveyance 
on  ground  that  it  contravened  Federal  bankrupt  law. 

Bankruptcy. —  Circuit  and  District  Courts  have  concurrent  Juris- 
diction of  all  suits  brought  by  assignee,  against  person  claiming 
adverse  interest,  or  by  any  such  person  against  assignee  touching 
any  property  or  rights  of  bankrupt  vested  in  such  assignee,  p.  348. 

Approved  and  applied  in  Hallack  v.  Trltch,  11  Fed.  Cas.  286,. 
holding  Circuit  Court  had  Jurisdiction  of  action  of  trover,  brought 
by  assignee  for  wrongful  detention  of  property. 

Bankruptcy. —  Proceedings  by  creditors  to  prove  demands  against 
estate  of  bankrupt,  are  part  of  suit  In  bankruptcy,  and  not  Inde- 
pendent suits  at  law  or  in  equity,  p.  349. 

^  Affirmed  In  Leggett  v.  Allen,  110  U.  S.  742,  28  L.  313,  4  S.  Ct  195, 

i  appeal  from  order  rejecting  claim  of  creditor. 
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Distinguished  In  Thatcher  y.  Rockwell,  4  Colo.  400,  401,  hold- 
ing State  court  had  Jurisdiction  of  independent  suit,  In  name  of 
bankrupt,  before  adjudication  as  such. 

Bankruptcy. —  It  is  one  of  purposes  of  bankrupt  law  that  there 
should  be  a  speedy  distribution  of  bankrupt's  assets,  p.  350. 

Approved  in  Ex  parte  Woollen,  104  U.  S.  301,  26  L.  769,  hold- 
ing, under  rules  of  court,  appeal  not  taken  within  ten  days,  was 
properly  dismissed;  Rosenthal  v.  Walker,  111  U.  S.  191,  28  L.  397, 
4  S.  Ct.  385,  but  holding  statute  of  limitation  did  not  commence  to 
run  against  assignee  until  fraud  was  discovered. 

93  U.  S.  352-355,  23  L.  950,  COWDRBY  v.  GALVESTON,   ETC., 
R.  R.  CO. 

Bailroads. —  Receiver  Is  not  authorized,  without  previous  direc- 
tion of  court,  to  incur  expenses  on  account  of  property  in  hls'handn 
beyond  what  Is  absolutely  essential  for  its  preservation  and  use,  as 
contemplated  by  his  appointment;  hence,  has  no  power  to  appro- 
priate funds  to  defeat  subsidy  proposed  by  city  to  aid  construction 
of  parallel  line  of  railway,  p.  354. 

Followed  In  Chicago,  etc..  Vault  Co.  v.  McNulta,  153  U.  S.  561, 
38  L.  821,  14  S.  Ct.  918,  holding  receiver  had  no  authority  to  enter 
into  contract  of  lease;  Cake  v.  Mohun,  1(>4  XT.  S.  315,  41  L.  4.50,  17 
S.  Ct.  101,  holding  receiver,  authorized  by  court,  had  power  to  carry 
on  hotel  business;  International,  etc.,  R.  R.  Co.  v.  Wentworth,  8 
Tex.  Civ.  App.  12,  27  S.  W.  683,  holding  contract  by  receiver,  for 
shipment  of  freight  over  other  railroads,  void.  Approved  in  Thomp- 
son V.  Phenix  Ins.  Co.,  136  U.  S.  293,  34  L.  411.  10  S.  Ct  1021,  hold- 
ing Insurance  company  not  concerned  with  authority  of  receiver  in 
Incurring  expense  for  Insurance  premiums;  dissenting  opinion  in 
Crumllch  v.  Railroad  Co.,  40  W.  Va.  675,  22  S.  E.  108,  majority  allow- 
ing charge  of  a  bonus  to  pay  for  guaranteed  bid  at  Judicial  sale. 
Cited  generally  in  Wood  v.  Guarantee  T,  Co.,  128  U.  S.  421,  32  L. 
473,  9  S.  Ct  132.    Cited  in  note,  64  Am.  Dec.  486. 

Bailroads. —  Earnings,  in  hands  of  receiver  of  railroad,  are  charge- 
able with  value  of  goods  lost  in  transportation,  and  for  damages 
done  to  property  in  his  hands,  p.  354. 

Approved  in  Barton  v.  Barbour,  104  XJ.  S.  130,  133,  26  L,.  675,  676. 
but  holding  court  of  another  State  had  no  Jurisdiction  to  sue  re- 
ceiver for  negligence,  without  leave  of  court  appointing  him;  Brisen- 
den  V.  Chamberlain,  53  Fed.  310,  holding  citizenship  of  receiver 
determined  Jurisdiction  of  court;  South  Carolina,  etc.,  R.  R.  Co.  v. 
Carolina,  etc.,  R.  R.  Co.,  93  Fed.  552,  562,  holding  damages  recov- 
ered against  receiver  properly  classed  as  operating  expenses;  Mobile, 
etc.,  R.  R.  Co.  V.  Davis,  62  Miss.  277,  and  Ryan  v.  Hays,  62  Tex. 
49,  both  holding  earnings  chargeable  with  expense  caused  by  in- 
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Followed  In  The  Willapa,  25  Or.  76,  34  Pac.  690,  holding  State- 
court  could  not  enforce  lien  for  supplies  by  proceedings  in  rem:. 
State  T.  Cox,  —  N.  J.  L.  — ,  44  Atl.  206,  contract  for  repairs  in  home 
port  not  cognizable  in  State  court 

Distinguished  in  The  Illinois,  2  Fllpp.  400,  F.  C.  7,005,  holding- 
lien  created  by  State  statute  for  supplies  furnished  at  home  port  not 
maritime. 

Adiniralty.— Idbellant  may  waire  lien  in  admiralty  and  sue  in 
personam  or  institute  action  at  law  in  State  court,  or  in  Circuit 
Court  if  diverse  citizenship  give  Jurisdiction,  p.  356. 

Bankruptcy. —  Assignee  may  defend  as  well  as  prosecute  all  ac- 
tions ponding  at  time  debtor  is  adjudged  bankrupt,  in  which  such 
bankrupt  is  a  party,  p.  361. 

Approved  in  Thatcher  t.  Rockwell,  105  U.  S.  469,  26  L.  950,  hold- 
ing bankrupt  could  prosecute  in  his  own  name  with  consent  of  as- 
signee; In  re  Moller,  14  Blatchf.  211,  F.  C.  9,700,  where  assignee 
was  Joined  with  bankrupt  as  defendant  in  action  to  foreclose,  in 
State  court 

Bankruptcy.—  If  amount  due  creditor  is  in  dispute,  suit,  by  leave 
of  Bankruptcy  Court  may  proceed  to  judgment  for  purpose  of 
ascertaining  amount  due,  but  execution  must  be  stayed,  p.  362. 

Doctrine  approved  in  Hill  v.  Harding,  107  U.  S.  633,  27  L.  494. 
2  S.  Ct.  406,  staying  action  in  State  court  where  bankrupt  had  made 
application:  In  Be  Stansfield,  4  Sawy.  338,  340,  F.  0.  13,294,  holding 
Judlrment  obtained  by  creditor  merely  fixed  amount  provable  in 
bankruptcy;  Lewis  t.  Higgins,  52  Md.  617,  holding  judgment  might 
proceed  against  defendant  if  bankruptcy  proceedings  terminated 
without  discharge;  dissenting  opinion  in  Wells  v.  Bdmison,  4  Dak. 
59,  22  N.  W.  504,  majority  holding  bankrupt  precluded  from  disput- 
ing judgment  by  default  against  him. 

Distinguished  in  Mattocks  v.  Farrington,  2  Hask.  335,  F.  a  9,29& 
holding  court  could  render  Judgment  etc.,  where  attachment  was 
made  more  than  four  months  prior  to  bankruptcy  proceedings. 

Bankruptcy.—  Assignee  was  properly  made  party  to  suit  in  rep- 
resentative capacity  .in  place  of  bankrupt,  but  judgment  could  not 
be  had  against  film  in  his  individual  character,  p.  363. 

Seamen  have  maritime  lien  for  wages;  but  rule  was  never  ex- 
tended to  master  except  where  created  by  statute,  p.  365. 

Followed  in  The  Nebraska,  75  Fed.  599,  24  U.  S.  App.  559,  dis- 
missing intervening  libel  by  master  to  enforce  alleged  lien. 

Maritime  lien  does  not  arise  in  contract  for  repairs  and  supplier 
to  vessel  in  home  port,  but  it  is  competent  for  State  legislatures  to 
create  such  lien  as  they  deem  expedient  not  amounting  to  regula- 
tion of  commerce,  and  to  enact  reasonable  rules  for  their  enforce- 
ment, p.  366. 
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Followed  In  The  Illinois,  2  Plipp.  404,  408,  F.  C.  7,005,  enforcing 
lien  created  by  State  statute  for  supplies  furnished  in  home  port; 
The  Gilbert  Knapp,  37  Fed.  214,  holding  steyedore  had  no  maritime 
lien  for  services  rendered  in  home  port;  State  v.  Cox,  —  N.  J.  L.  — , 
44  Atl.  206,  contract  for  repairs  in  home  port  not  cognizable  in 
State  court. 

Modified  in  The  Glide.  167  U.  S.  618,  42  L.  300,  17  S.  Ct.  934,  re- 
versing S.  C,  157  Mass.  526,  34  Am.  St,  Rep.  306,  33  N.  B.  163,  but 
see  dissenting  opinion  in  157  Mass.  533,  33  N.  E.  166,  34  Am.  St. 
Rep.  310,  and  n.,  holding  enforcement  in  rem  of  lien  created  bj 
State  statute  for  supplies,  etc.,  furnished  in  home  port,  not  within 
Jurisdiction  of  State  court 

Admiralty.—  Contracts  for  ship-building  are  not  maritime,  and 
are  not  enforceable  in  rem,  p.  366. 

Followed  in  The  William  Windom,  73  Fed.  498,  dismissing  libel 
In  rem  for  labor  done  in  construction  of  ship. 

%  U.  S.  366-379,  23  L.  907,  COHN  v.  U.  S.  CORSET  CO. 

Patent  is  not  invalid,  unless  earlier  published  description  exhibits 
invention  in  such  full  and  intelligible  manner  as  to  enable  persons 
skilled  in  the  art  to  which  invention  is  related  to  comprehend  it 
without  assistance  from  patent,  p.  370. 

Approved  and  principle  applied  in  Downton  v.  Yeager  M.  Co.,  108 
U.  S.  471,  27  L.  791,  3  S.  Ct  13,  holding  patent  for  method  of  mak- 
ing flour  anticipated,  and  not  infringed;  Eames  v.  Andrews,  122 
U.  S.  66,  30  L.  1073,  7  S.  Ct  1088,  sustaining  "  driven  well  patent;  *• 
The  United  States  Bung  Mfg.  Co.  v.  Independent  etc.,  Co.,  24 
Blatchf.  411,  31  Fed.  80,  holding  patent  for  improvement  in  bungs 
void  for  want  of  novelty;  Chase  v.  FiUebrown,  58  Fed.  378,  holding 
product  with  "clean-knitted  face"  not  described  in  prior  patents; 
Truman  v.  Carvlli  Mfg.  Co.,  87  Fed.  476,  holding  patent  for  improve- 
ment in  breaking-carts  anticipated  and  void;  Simonds,  etc.,  Co.  v. 
Hathom  Mfg.  Co.,  90  Fed.  207,  sustaining  patent  for  making  rolled- 
metal  forgings;  Badische,  etc.,  Fabrik  v.  Kalle,  94  Fed.  167,  holding 
new  patent  for  coloring  matter  valid. 

Patents.—  It  is  Immaterial  that  process  of  making  patented  article 
Is  not  described  in  prior  patent,  where  claim  is  for  product;  it  is 
•enough  if  article  is  sufficiently  described,  p.  377. 

Approved  in  United  Nickel  Co.  v.  Pendleton,  21  Blatchf.  235,  15 
Fed.  747.  and  United  Nickel  Co.  v.  Melchior,  17  Fed.  343,  both  sus- 
taining patent  for  nickel-plating  as  a  product;  Chase  v.  FiUebrown 
4>8  Fed.  378,  sustaining  patent  for  improvement  in  knit  fabrics. 

Distinguished  in  Matheson  v.  Campbell,  69  Fed.  604,  holding 
patent  for  color  compound  not  anticipated  by  secret  and  unpub- 
lished process  known  in  Germany. 
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Patent  of  Improyement  in  coreeta  to  M.  Cohn  In  1873,  held  an- 
ticipated and  described  In  printed  publication  in  England  prior  to 
supposed  inyention,  and,  therefore,  inyalld,  p.  377. 

Approved  in  In  re  Arkell,  15  Blatchf.  439,  P.  0.  631,  holding  device 
to  open  paper  bags  not  patentable. 

93  U.  S.  379-387,  23  L.  920,  DODGB  T.  FREEDMAN*S  SAV.  & 
TRUST  CO. 

EYldenctt. —  Declarations  made  by  holder  of  chattel,  or  promissonr 
note,  while  he  held  it,  are  not  competent  evidence  in  suit  upon  it,  or 
in  relation  to  it,  by  a  subsequent  owner,  p.  382, 

Approved  and  applied  in  Lazensky  v.  Supreme  Lodge,  etc^  24 
Blatchf.  538.  31  Fed.  595,  holding  admission  of  want  of  good  stand- 
ing in  lodge  not  admissible  against  beneficiary  holding  certificate; 
Shober  v.  Jack,  3  Mont  353,  holding  declarations  of  payee  at  time 
he  was  holder  Inadmissible  in  suit  by  Indorsee;  Flannery  v.  Van 
Tassel,  127  N.  Y.  633,  27  N.  E.  394,  holding  declarations  of  vendor 
of  personal  property  not  admissible  against  vendee  purchasing  In 
good  faith;  Watts  v.  Shewell,  31  Ohio  St.  337,  holding  declarations 
of  deceased  trustee  inadmissible  against  owner  of  Judgment  which 
was  to  be  paid  by  trustee;  Singer  Mfg.  Co.  v.  Chalmers,  2  Utah,. 
546,  holding  statement  of  mortgagor  not  a  party  to  the  action  could 
not  be  admitted  to  afTect  rights  of  mortgagee;  Dial  v.  Life  Associa- 
tion, 29  S.  C.  580,  and  n.,  rejecting  declarations  by  husband  In  suit 
by  wife  on  his  life  insurance. 

IfividenceL—  Declarations  of  one  in  poRses.slon  of  land  are  compe- 
tent to  show  character  in  which  he  claimed,  but  not  to  sustain  or 
destroy  record  title,  p.  383. 

Cited  and  relied  upon  in  Steeple  v.  Downing,  60  Ind.  503,  admit- 
ting statements  of  one  disclaiming  title  to  land  on  which  he  had 
cut  timber;  Fredericks  v.  Davis,  3  Mont  256,  holding  grantor,  with 
full  knowledge  of  facts,  could  not  impeach  his  own  deed  to  another; 
dissenting  opinion  in  People  v.  Blake,  60  Cal.  511,  majority  holding 
declarations  to  prove  dedication  of  public  street  admissible. 

Explained  in  Dooley  v.  Baynes,  86  Va.  648,  10  S.  E.  975,  holding 
declarations  by  one  in  possession  in  disparagement  of  his  title  admis- 
sible against  those  claiming  under  him. 

Banks  and  banking.—  Collecting  bank  is  agent  of  holder  of  note» 
and  in  no  sense  agent  of  maker,  p.  385. 

Cited  approvingly  in  M'Donnell  v.  Burns,  83  Fed.  868,  55  U.  S. 
App.  238,  where  collecting  bank  transferred  note  by  indorsement  ta 
third  party;  Anderson  v.  Gill,  79  Md,  317,  47  Am.  St  Rep.  406,  29 
Atl.  529,  25  L.  R.  A.  204,  and  n.,  holding  payee  bound  by  act  of 
collecting  bank  in  receiving  check  instead  of  money  in  payment  of 
draft    Cited  in  note  in  38  Am.  St  Rep.  777. 
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Bills  and  notes.— Where  intention  to  continue  existence  of  note 
and  security  is  proved,  and  owner  receives  payment  from  a  stranger, 
the  transaction  is  regarded  as  a  purchase  and  not  as  payment,  and 
negotiability  remains  after  maturity  as  before,  subject  to  equities 
between  parties,  pp.  385,  386. 

Approved  and  followed  in  Central  T.  Co.  v.  Cincinnati,  etc.,  R.  R. 
Co.,  58  Fed.  505,  holding,  in  exchange  of  securities,  it  was  intended 
that  old  should  be  extinguished;  New  Yoric  S.  &  T.  Co.  v.  Lombard 
Inv.  Co.,  65  Fed.  276,  holding  an  assignment  by  payee  of  note  and 
payment  of  debt  did  not  operate  as  satisfaction;  M'Donnell  v. 
Burns,  83  Fed.  868,  55  U.  S.  App.  238,  holding  note  and  mortgage 
not  extinguished  where  payment  was  made  by  stranger  to  agent 
of  payee  who  indorsed  it  to  him;  Chappell  v.  McKeough,  21  Colo. 
277,  40  Pac.  770,  where  note  was  paid  by  stranger  after  maturity, 
held  a  purchase;  Davis  v.  Schlemmer,  150  Ind.  477,  481,  50  N.  B. 
374,  376,  holding  Judgment  not  satisfied  where  it  was  paid  by  one 
who  had  become  replevin  bail  to  stay  execution;  Cassen  v.  Brandt, 
97  Va.  8,  32  S.  E.  793,  holding  transaction  a  purchase,  where  one 
bought  note  of  bank  not  knowing  it  was  left  for  collection;  dissent- 
ing opinion  in  Peake  v.  New  Orleans,  139  U.  S,  375,  35  L.  143,  11 
S.  Ct.  553,  majority  holding  issue  and  delivery  of  bonds  paid  as- 
sessments charged  against  city. 

Distinguished  in  Binford  v.  Adams,  104  Ind.  45,  3  N.  E.  756,  hold- 
ing, under  circumstances,  payment  of  note  by  stranger  discharged 
obligation;  Swope  v.  Leffingwell,  4  Mo.  App.  535,  holding  notes 
secured  by  trust  deed  extinguished  by  making  and  discounting  of 
another  note. 

Miscellaneous.— Misci ted  In  State  v.  New  Orleans,  34  La.  Ann. 
1150. 

93  U.  S.  387-392,  23  L.  931,  CALLANAN  v.  HURLEY. 

< 

Taxation.— A  treasurer's  deed  of  lands  sold  for  taxes,  under 
Iowa  statute,  is  prima  facie  evidence  that  sale  was  made,  and  if 
there  was  a  bona  fide  sale,  is  conclusive  evidence  that  it  was  made 
at  proper  time  and  conducted  in  proper  manner,  pp.  391,  392. 

Cited  and  applied  in  Burbank  v.  People,  90  111.  555,  holding  statute 
constitutional  making  collector's  report  prima  facie  evidence  of  regu- 
larity of  assessment,  etc.;  In  re  Douglas,  41  La.  Ann.  768,  6  So.  670, 
collecting  authorities,  and  holding  tax  deed,  by  virtue  of  statute, 
conclusive  evidence  of  required  proceedings;  Henderson  v.  Eller- 
man,  47  La.  Ann.  312,  16  So.  824,  sustaining  tax  sale;  Larson  v. 
Dickey,  39  Neb.  471,  42  Am.  St.  Rep.  599,  58  N.  W.  169,  holding  tax 
deed  conclusive  evidence  that  clerk  had  complied  with  statute  in 
entering  delinquent  tax.  Cited  generally  in  Cooper  v.  Freeman  L. 
Co.,  61  Ark.  48,  32  S.  W.  496;  by  analogy  in  Holmefi  v.  Hunt  122 
Mass.  517,  23  Am.  Rep.  386,  reviewing  authorities,  and  holding  stat- 
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ute  constitutional  making  auditor*s  report  prima  facie  evidence  npon 
matters  of  account  Cited  In  notes  in  17  Am.  Dec.  509,  513,  4  Am. 
St  Rep.  188,  and  36  Am.  St.  Rep.  684,  688. 

Distinguished  in  Roberts  v.  First  Nat  Bank,  8  N.  Dak.  511,  79 
N.  W.  1051,  holding  tax  deed  could  not  be  made  concluslYe  eyidence 
that  assessment  had  been  made. 

Taxation.—  Where  tax  deed  recited  that  land  was  sold  on  certain 
4a  te,  but  was  In  fact  sold  on  later  day  to  which  sale  was  continued, 
and  it  appeared  that  it  was  custom  of  treasurer  to  enter  all  sales  as 
of  the  date  of  commencement,  sale  was  valid,  and  recording  of  sale 
as  of  first  day  would  not  impair  title,  p.  892. 

Cited  in  note  in  17  Am.  Dec.  513. 

93  U.  S.  393-396.  23  L.  887,  MUTUAL  LIFE  INS.  CO.  r.  SNYDER. 

Trial.—  Omission  of  Judge  to  Instruct  Jury  on  particular  a8i>ect  of 
<!ase,  however  material,  cannot  be  assigned  for  error,  unless  his  at- 
tention was  called  to  it  with  request  to  instruct  upon  it,  p.  391. 

Followed  in  Backus  v.  Fort  St,  etc.,  Co.,  169  U.  8.  575,  42  L.  861. 
18  S.  Ct.  452.  holding  failure  to  give  instruction  not  asked  for,  not 
error;  Northern  Pac.  R.  R,  Co.  v.  Lewis,  51  Fed.  665,  7  U.  S.  App. 
254,  holding  plaintiff  in  error  had  waived  right  to  have  further 
charges;  Eastern  Or.  L.  Co.  v.  Cole,  92  Fed,  953,  holding  failure  to 
define  "  adverse  possession  "  not  error  where  no  request  was  made; 
Blount  V.  State,  30  Fla.  294,  11  So.  548,  holding  omission  to  instruct 
as  to  what  constituted  murder  in  first  and  second  degrees  not  error. 

Trial.— Court  may  instruct  in  absolute  form  on  admitted  state  of 
<:ase,  but  cannot  take  from  Jury  right  of  weighing  evidence  bearing 
on  controverted  facts,  p.  395. 

ApiMal  and  error.- Court  cannot  review  instructions  to  which 
there  was  no  exception,  p.  396. 

Cited  in  Willingham  v.  State,  21  Fla.  785,  holding  objection  to  re- 
marks of  counsel,  not  ruled  upon  nor  excepted  to.  cannot  be  re- 
viewed; Ortiz  V.  State,  30  Fla.  285,  11  So.  618,  holding  objection  to 
evidence  abandoned  and  waived. 

98  U.  S.  396-405,  23  L.  889,  EX  PARTE  KARSTBNDICK. 

Criminal  law. —  One  convicted  of  crime  in  Federal  courts,  and 
sentenced  for  longer  term  than  one  year,  may  be  imprisoned,  at 
discretion  of  court  in  a  State  penitentiary,  whether  hard  labor  is 
part  of  punishment  or  not,  p.  399. 

Approved  in  I^fackin  v.  United  States,  117  U.  S.  852.  29  L.  911. 
6  S.  Ct  779,  holding  crime  punishable  in  State  prison,  an  infamous 
crime,  and  accused  could  only  be  held  on  indictment  by  grand  jury; 
In  re  Mayfield,  141  U.  S.  114.  35  L.  637,  11  S.  Ct  940,  holding  crlmei 
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punishable  with  hard  labor,  not  within  Jurisdiction  of  new  Fed- 
eral  court  in  Indian  Territory;  United  States  v.  Prldgeon,  153  XT. 
8.  60,  38  li.  636,  14  S.  Ct  750,  reversing  S.  0.,  57  Fed.  201,  holding 
sentence  to  Ohio  penitentiary,  not  void,  because  it  involved  sen- 
tence to  hard  labor;  United  States  v.  Tod,  25  Fed.  816,  holding  one 
could  not  be  sentenced  to  Ohio  penitentiary  upon  prosecution  by 
Information;  Bx  parte  M'CIusky,  40  Fed.  73,  holding  larceny,  under 
laws  of  United  States,  an  infamous  crime,  and  punishable  only  upon 
indictment  or  presentment  by  grand  jury;  Gardes  v.  United  States, 
87  Fed.  184,  striking  out  words  "at  hard  labor,'*  in  sentence,  al- 
though confinement  in  State  prison  involved  hard  labor;  Durham 
v.  State,  89  Tenn.  735,  18  S.  W.  76,  sustaining  statute  authorizing 
hard  labor  as  means  of  discipline  in  prison;  separate  opinion  in 
Topeka  v.  Boutwell,  53  Kan.  35,  35  Pac.  823,  27  L.  R.  A.  609,  and 
n.,  majority  holding  ordinance  valid,  authorizing  employment  at 
labor,  of  prisoners  in  city  prison;  arguendo.  In  In  re  Mills,  135  U.  S. 
266,  34  L.  109,  10  S.  Ct  763,  and  United  States  v.  Coppersmith,  2 
Flipp.  553.  4  Fed.  204. 

Criminal  law. —  In  cases  where  statute  makes  hard  labor  part  of 
the  punishment,  it  is  imperative  upon  court  to  include  that  in  its 
sentence,  p.  399. 

Approved  and  applied  in  In  re  Johnson,  46  Fed.  481,  and  In  re 
Christian,  82  Fed.  201,  202,  holding  sentence  to  reformatory  for  six 
months,  without  labor,  for  crime  of  perjury,  void;  Harman  v.  United 
States,  50  Fed.  922,  holding  error  not  to  sentence  to  hard  labor,  per- 
son convicted  of  mailing  obscene  papers;  Woodruff  v.  United  States, 
58  Fed.  768,  holding  judgment  of  imprisonment,  without  fine,  re- 
quired by  statute,  invalid.    See  note,  55  Am.  St.  Rep.  265. 

Criminal  law. —  Congress  has  power  to  provide  that  persons  con- 
victed of  crime  against  United  States,  In  one  State,  may  be  im- 
prisoned in  another,  p.  400. 

Criminal  law. —  Finding  of  lower  court,  that  there  was  no  peni- 
tentiary in  State  of  Louisiana  suitable  for  confinement  of  persons 
convicted  of  crime  against  United  States,  was  conclusive,  and  not 
reviewable  on  petition  for  habeas  corpus,  and  upon  designation  of 
attorney-general,  might  be  executed  In  another  State,  pp.  401,  402. 

Followed  In  Bx  parte  Wilson,  114  U.  S.  421,  29  L.  90,  5  S.  Ct.  937, 
affirming  S.  C,  on  this  point,  18  Fed.  35,  where  prisoner  was  con- 
fined in  house  of  correction  at  Detroit;  KIngen  v.  Kelley,  3  Wyo. 
581,  28  Pac.  42,  15  L.  B.  A.  184,  and  n.,  where  one  convicted  in 
Wyoming  wa«  imprisoned  in  Illinois  State  prison,  and  again  re- 
moved to  Wyoming. 

PriBons. —  Petitioner,  actually  confined  in  penitentiary  of  another 
State,  for  Federal  offense,  cannot  object  to  his  detention  by  its  offi- 
cers, where  the  State  Itself  does  not  object,  p.  404. 
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ApproTed  In  Ex  parte  Brooks,  20  Fed.  85,  holding  United  States 
prisoner  could  not  object  where  State  prison  was  removed  to  another 
place. 

^riaanm.—  If  penitentiary  of  State  Is  not  suitable.  Federal  court 
fs  not  required  to  order  imprisonment  in  jails  of  that  State,  which 
are  suitable  and  available,  but  may  direct  Imprisonment  elsewhere^ 
p.  405. 

03  U.  S.  405,  23  L.  802,  EX  PARTE  HENDERSON. 

Writ  of  habeas  corpus  denied  on  authority  of  Ex  parte  EZarsten- 
dick,  supra. 

Not  cited.    • 

03  U.  S.  405-412,  23  L.  062,  THE  JOHN  L.  HASBROUCK. 

Collision. —  Rules  of  navigation  are  required  to  be  observed  to 
save  life  and  property,  and  always  apply,  except  when  special  cir- 
cumstances render  a  departure  indispensably  necessary  to  avoid 
danger,  p.  406. 

Approved  In  Belden  v.  Chase,  150  U.  S.  698,  37  L.  1227,  14  S.  Ct 
271,  holding  regulations  of  supervising  Inspectors  applicable  and 
binding;  The  New  York,  53  Fed.  556,  holding  colliding  steamers  at 
fault  In  not  observing  signals  and  for  not  stopping;  The  Mexico, 
78  Fed.  656,  steamer  held  liable  for  negligent  steering  in  crossing 
bow  of  another  steamer. 

Collision. —  Necessary  changes  in  course  of  sailing  vessel,  to  avoid 
natural  obstructions,  are  not  violations  of  sailing  rule,  which  requires 
sailing  vessel  to  keep  her  course  when  steamer  is  approaching,  pp. 
407,  408. 

Approved  in  The  Clara  Davidson  v.  The  Virginia,  24  Fed.  765. 
but  holding  sailing  vessel  at  fault  for  changing  tack,  where  there 
was  sufficient  sea  room;  The  Iron  Chief,  63  Fed.  293,  22  U.  S.  473, 
reversing  S.  C,  53  Fed.  511,  holding  steamer  liable  for  collision  with 
sailing  vessel  in  channel;  The  New  York,  82  Fed.  823,  54  U.  S.  App. 
257,  holding  steamer  not  at  fault  in  changing  usual  course  up  river 
to  avoid  tow,  etc. 

Distinguished  in  The  New  York,  175  U.  S.  208,  holding  steamer 
liable  for  keeping  her  course  to  pass  a  barge. 

Collision. —  A  sailing  vessel,  deviating  from  her  course,  to  follow 
channel  of  river,  is  not  Justified  in  continuing  course  across  channel 
in  pathway  of  approaching  steamer,  but  should  rosume  regular 
course  down  river,  p.  410. 

Followed  in  The  Servia,  140  U.  S.  153,  37  L.  685,  13  S.  Ct  820, 
holding  vessel  at  fault  in  collision  resulting  from  her  backing  out 
of  slip  in  unaccustomed  manner;  The  Victory,  168  U.  S.  418,  42  L. 
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527,  18  S.  Ct  153,  holding  colliding  vessel  at  fault  for  not  follow- 
ing course  on  right  side  of  channel;  The  Iron  Chief,  53  Fed.  511. 
holding  schooner  negligent  In  entering  narrow  channel,  and  in  not 
keeping  her  course;  The  Tow-Boat,  No.  1,  74  Fed.  911,  33  U.  S.  App. 
531,  collision  between  steamer  and  a  tow,  in  channel  of  river;  The 
New  York,  82  Fed.  824,  54  U.  S.  App.  259.  reversing  S.  C,  53  Fed. 
556,  holding  steamer  properly  resumed  course  towards  mid-chan- 
nel, after  passing  tow;  Baltimore  &  O.  R.  R.  Co.  v.  Transportation 
Co.,  32  Ohio  St.  140,  holding  collision  with  barge,  due  to  negligence 
of  steamer  which  had  left  usual  channel  of  navigation.    See  note, 

45  Am.  Dec.  56;  also  valuable  note,  75  Am.  Dec.  603. 

93  U.  S.  412-420,  23  L.  933,  SAGE  v.  CENTRAL  R.  R.  CO. 

Appeal  and  error. —  Sux>ersedea8  is  statutory  remedy,  and  is  only 
obtained  by  strict  compliance  with  all  required  conditions,  and  ap- 
peals must  be  taken  in  required  time,  p.  417. 

Cited  approvingly  in  Peugh  v.  Davis,  110  XJ.  S.  228,  28  L.  128,  4 
S.  Ct.  18,  holding,  where  appeal  was  taken  in  time,  that  it  was 
within  discretion  of  Judge  of  appellate  court  to  grant  supersedeas; 
Rutherford  v.  Penn.  M.  L.  Ins.  Co.,  1  McCrary,  123,  1  Fed.  459, 
holding  writ  of  error,  served  in  time,  operated  as  supersedeas;  Browii 
y.  Evans,  8  Sawy.  504,  18  Fed.  57,  holding  right  to  supersedeas  lost, 
unless  writ  of  error  was  served  within  sixty  days,  etc.;  Union  Mut. 
L.  Ins.  Co.  V.  Windett,  36  Fed.  839,  holding  appeal,  not  taken  in 
time,  did  not  operate  as  supersedeas;  Bond  v.  South  Carolina  R. 
R.  Co.,  55  Fed.  188,  holding  court  had  power  to  postpone  sale  in 
foreclosure,  pending  an  appeal,  without  supersedeas;  State  v.  Laflin, 

46  Neb.  445,  58  N.  W.  937,  holding  request  for  stay  of  execution,  not 
filed  in  time;  Pearce  v.  Strlckler,  9  N.  Mex.  48,  49  Pac.  728,  hold- 
ing time  for  appeal  postponed  by  order  continuing  hearing  of  mo- 
tion for  new  trial;  dissenting  opinion  in  Nevada  Bank  v.  Stelnmitz, 
65  Cal.  221,  3  Pac.  809,  majority  holding  motion  for  new  trial  op- 
erated as  extension  of  time  for  filing  writ  of  error  and  bond.  Cited 
In  67  Am.  St  Rep.  715,  note. 

Appeal  and  error. —  To  make  nunc  pro  tunc  order  effectual  for 
persons  allowed  to  intervene  for  purpose  of  taking  an  appeal,  it 
must  appear  that  delay  was  act  of  court,  not  of  parties,  and  that 
Injustice  will  not  be  done,  pp.  418,  419. 

Cited  in  State  v.  Laflin,  40  Neb.  445,  58  N.  W.  937,  holding  order  of 
court  erroneous,  recalling  order  of  sale  after  lapse  of  time  allowed 
for  staying  execution. 

Api>eal  and  error. —  Motion  filed,  to  set  aside  decree  by  persons 
not  parties  to  suit,  does  not  suspend  decree,  so  as  to  extend  time 
in  which  appeal  -^111  be  allowed,  p.  419. 

Distinguished  in  Memphis  v.  Brown,  94  U.  S.  718,  24  L.  245,  where 
motion  for  entering  of  new  judgment  was  made  by  parties  to  suit 
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Appeal  and  error. —  Persons,  who  are  parties  to  suit,  for  purposes 
of  appeal,  and  have  perfected  same,  will  be  protected  to  extent  of 
their  interest,  p.  419. 

Courts. —  Cause  will  not  be  advanced  for  hearing  in  Supreme 
Court,  where  only  private  Interests  are  involved,  p.  419. 

Miscellaneous.—  Cited  in  S.  C,  Sage  v.  Railroad  Co.,  96  U.  S.  712, 
24  L.  643,  and  Farmers,  etc.,  Co.  t.  Central  B.  B.  Co.,  4  DUL  541, 
F.  C.  4,663. 

93  U.  S.  420-424,  23  L.  936,  De  BARY  v.  ARTHUR. 

Customs  duties.—  Congress,  by  act  of  July  14,  1870.  imposing  tar 
on  all  liLinds  of  wines,  intended  that  it  should  be  levied  on  the  quan- 
tity as  well  as  on  the  bottle,  pp.  421,  422. 

Followed  in  Sclimldt  v.  Badger,  107  U.  S.  87,  27  L.  328,  1  S.  Ct. 
532,  holding  ale  and  beer,  Imported  in  bottles,  subject  to  the  double 
duty.  Approved  in  De  Luze  v.  United  States,  84  Fed.  157,  but 
holding,  under  act  of  1894,  champagne  bottles,  not  subject  to  sepa- 
rate duty;  United  States  v.  Keane,  84  Fed.  333,  holding,  under  act 
of  1894,  duties  on  ginger  ale,  should  be  on  whole  ad  valorem  value, 
including  cost  of  corlving  and  wiring. 

93  U.  S.  424-429,  23  L.  964,  OSTERBEBG  V.  UNION  TRUST  CO. 
OF  NEW  YOBK. 

Mortgages. —  Title  of  purchaser  at  Judicial  sale,  under  decree  of 
foreclosure,  takes  effect  by  relation  to  date  of  mortgage,  and  de- 
feats any  subsequent  lien  or  incumbrance,  p.  428, 

Approved  in  Goodcnough  v.  Warren,  5  Sawy.  498,  F.  C.  5,534, 
holding  purchaser  at  Judicial  sale,  entitled  over  Junior  grantee,  who 
took  with  knowledge  of  prior  sale;  Buggies  v.  First  Nat.  Bank,  43 
Mich.  198,  5  N.  W.  261,  holding  purchaser  at  foreclosure  sale  entitled 
to  growing  crops;  arguendo,  in  Shanklin  v.  Franklin  L,  Ins.  Co.,  77 
Ind.  272. 

Taxation. —  Lien  for  taxes  does  not  stand  on  footing  of  ordinary 
incumbrance,  and  is  not  displaced  by  sale  under  pre-existing  Judg- 
ment or  decree,  p.  428. 

Belied  upon  in  California,  etc.,  Co.  v.  Weis,  118  CaL  494,  50  Pac, 
699,  holding  tax  lien  paramount  to  mortgage  Hen;  Spratt  v.  Price. 
18  Fla.  303,  holding  purchaser  at  tax  sale  took  absolute  title;  Blox- 
ham  V.  Consumers,  etc.,  B.  B.  Co.,  36  Fla.  546,  51  Am.  St  Bep.  51, 
18  So.  448,  29  L.  B.  A.  511,  holding  decree  of  sale  could  not  divest 
State  of  its  lien  for  taxes:  Wabash,  etc.,  B.  B.  Co.  v.  Commrs.  of 
Drainage  Dist,  134  111.  391),  25  N.  E.  785,  10  I..  B.  A.  291,  and  n., 
holding  lien  of  special  assessment,  given  by  statute,  superior  to  that 
of  deeds  of  trust:  Bellocq  v.  New  Orleans,  31  La.  Ann.  473.  holding; 
sale  for  State  taxes  did  not  cancel  State  or  city  taxes  of  subsequent 
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year;  Burfiend  v.  Hamilton,  20  Mont.  347,  51  Pac,  162,  holding  lien 
for  license  tax  took  precedence  over  mortgage  lien  on  saloon  fix- 
tures, etc.;  dissenting  opinion  in  Blevins  v.  Smith,  104  Mo.  602,  16 
S.  W.  218,  13  L.  R.  A.  447,  and  n.,  court  holding  tax  sale  did  not  bar 
widow's  dower,  where  she  was  not  party  to  tax  proceedings.  See 
note,  15  Am.  Dec.  253. 

Limited  in  Miller  v.  Anderson,  1  S.  Dak.  544,  47  N.  W.  050,  11 
L.  R.  A.  320,  holding  lien  for  personal  property  taxes,  subordinate 
to  lien  on  real  estate  already  existing. 

Mortgages. —  Rule  of  caveat  emptor  applies  to  purchaser  at  Ju- 
dicial sale,  on  foreclosure,  and  he  cannot  withhold  from  mortgagee 
portion  of  his  bid  to  pay  taxes  which  are  subsisting  liens  at  time 
of  sale,  pp.  428,  420. 

Approved  and  applied  in  Fidelity,  etc.,  Co.  v.  Roanoke  Iron  Co., 
84  Fed.  74G,  holding  purchaser,  not  objecting  to  confirmation  of  sale, 
liable  to  pay  accrued  taxes;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Har- 
rison, 06  Fed.  010,  013,  holding  purchaser  at  Judicial  sale  liable  to 
pay  taxes  for  year  concurrent  with  sale;  Lap^ne  v.  Badeaux,  36 
La.  Ann.  108,  holding  vendee,  under  contract  of  sale,  not  entitled  to 
possession  and  rents  until  he  had  paid  purchase  price.  See  note,  col- 
lecting authorities,  70  Am.  Dec.  573,  577. 

Mortgages. —  Purchaser,  at  foreclosure  sale,  who  Is  granted  ex- 
tension of  time  by  court,  to  make  payments,  is  not  entitled  to  earn- 
ings of  railroad  while  in  possession  of  receiver,  p.  420. 

Mortgages. —  Purchaser,  at  foreclosure  sale,  has  no  right  to  money 
and  bonds  coming  to  hands  of  receiver,  from  sale  of  lands  not  in- 
cluded in  decree  of  foreclosure,  p.  420. 

03  U.  S.  430-442,  23  L.  851,  LOVEJOY  v.  SPAFFORD. 

Partnership. —  It  is  not  an  infiexible  rule  that  there  must  be  a 
publication  In  newspaper  to  protect  a  retiring  partner,  p.  440. 

Followed  In  Central  Nat.  Bank  v.  Frye,  148  Mass.  500.  20  N.  B. 
827,  holding  notice  to  one  discounting  note,  might  be  established  by 
evidence  of  general  notoriety. 

Partnership. —  Evidence  of  actual  notice  of  dissolution,  or  that 
It  was  generally  known  and  advertised,  that  notice  had  been  given 
to  dealers,  etc.,  is  competent  to  go  to  Jury  on  question  of  notice,  p. 
441. 

Approved  In  Preston  v.  FoelUnger,  24  Fed.  682,  holding  retiring 
member  not  liable  where  sufficient  notice  of  change  in  papers,  etc., 
had  been  given;  Rocky  Mt.  Nat.  Bank  v.  McCaskell,  16  Colo.  413 
26  Pac.  822,  liolding  Jury  warranted  in  finding  parties  sufficiently 
apprised  that  paper  was  not  used  for  firm  purposes;  Askew  v.  Sll- 
man,  05  Ga.  682,  22  S.  E.  574,  holding  error  to  reject  evidence  of 
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ireneral  notoriety  of  partner's  withdrawal;  Strecker  v.  Ck>nn,  90  Ind. 
471,  holding  question  of  notice  of  withdrawal  properly  left  to  Jury; 
Central  Nat  Bank  v.  Frye,  148  Mass.  500,  20  N.  B.  327,  holding 
general  notoriety,  evidence  of  notice  of  dissolution  to  one  discount- 
ing firm's  note;  Solomon  v.  Kirk  wood,  55  Mich.  261,  21  N.  W.  338, 
holding  instruction  correct,  that  notice  of  dissolution  likely  to  make 
fact  generally  known  locally,  was  sufficient;  Swigert  v.  Aspden,  52 
Minn.  509,  54  N.  W.  739,  holding  stranger  to  firm,  entitled  to  no  no- 
tice of  dissolution;  Polk  v.  Oliver,  etc.,  Co.,  56  Miss.  570.  where  pri- 
vate notices  to  former  creditors  of  firm,  were  held  insufficient  to 
affect  subsequent  ones;  Ellison  v.  Sexton,  105  N.  C.  361,  18  Am.  St. 
Rep.  911,  11  S.  E.  181,  holding  single  publication  of  dissolution,  in 
newspaper,  insufficient  evidence  of  notice  to  go  to  Jury;  Homberger 
V.  Alexander,  11  Utah,  377,  40  Pac.  263,  holding  evidence  that  cred- 
itor subscribed  to  reports  containing  notice  of  dissolution,  should 
have  been  admitted;  Clement  v.  Clement,  69  Wis.  604,  2  Am.  St 
Bep.  763,  35  N.  W.  20,  holding  partner  liable  where  there  was  no 
evidence  that  creditor  had  knowledge  of  dissolution;  by  analogy  in 
Continental  Nat  Bank  v.  McGeoch.  92  Wis.  305,  66  N.  W.  611.  hold- 
ing fact  that  directors  of  bank  were  members  of  board  of  trade,  evi- 
dence of  knowledge  that  certain  claim  was  secured  in  full.  Cited 
In  note,  26  Am.  Dec.  291. 

93  U.  S.  442-ieO,  23  L.  965,  LAKE  SUPEBIOR  &  MISS.  R.  B.  CO. 
V.  UNITED  STATES. 

Bailroads. —  History  of  the  use  of  railroads  as  public  highways 
discussed,  pp.  442-450. 

Cited  in  Atchison,  etc.,  R.  R.  Co.  v.  Denver,  etc.,  R.  R.  Co.,  110  V. 
S,  676,  28  L.  295,  4  S.  Ct  189,  holding  railroad  had  right  to  make 
its  own  business  connections;  Georgia,  etc.,  Co.  v.  Smith,  128  V. 
8.  180,  32  L.  380,  9  S.  Ct.  49,  holding  State  could  regulate  charges 
of  railroad;  Union  Pac.  R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  163  U. 
S.  585,  41  L.  273,  16  S.  Ct.  1181,  holding  railroad  could  contract  to 
give  another  running  rights  over  its  tracks,  without  express  stat- 
utory authority;  Kentucky,  etc..  Bridge  Co.  v.  Louisville,  etc.,  R. 
R.  Co.,  37  Fed.  616,  2  L.  R.  A.  318,  holding  bridge  company  not 
common  carrier,  and  that  its  charges  were  tolls  for  use  of  bridge. 

Bailroads. —  When  Congress,  in  granting  lands  in  aid  of  rail- 
roads, declared  that  such  roads  should  be  and  remain  public  high- 
ways, for  use  of  government,  "  free  from  all  toll  or  other  charge 
for  transportation  of  any  property  or  troops  of  United  States,"  it 
was  not  intended  that  the  companies  should  carry  the  same  free 
of  charge,  p.  451. 

Cited  in  Atlantic,  etc.,  R.  R.  Co.  v.  United  States,  76  Fed.  197. 
holding  government  liable  to  railroad  for  transportation  of  soldier. 

Bailroads. —  The  word  "  toll,"  in  railroad  legislation.  Is  often  used 
to  express  charge  for  transportation  also,  p.  454. 
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93  D.  S.  460-465,  23  L.  973,  RUSSELL  v.  DODGE. 

Patents. —  Reissue  may  be  granted  to  supply  defect  in  descrip- 
tion of  original  patent,  but  specifications  cannot  be  substantially 
changed  by  addition  of  new  matter,  or  omission  of  Important  par- 
ticulars, so  as  to  enlarge  scope  of  invention;  hence,  reissue  for  Im- 
provement In  preparation  of  leather,  held  invalid,  pp.  463,  464. 

Affirmed  in  Ball  v.  Langles,  102  U.  S.  130,  26  L.  105,  holding  re- 
issue for  improvement  in  ovens,  containing  new  matter,  void;  Manu- 
facturing Co.  v.  Corbin,  103  U.  S.  791,  26  L.  612,  holding  claim  in 
reissue  for  sash  locks,  too  broad,  and  void;  Scrivner  v.  Oakland  Gas 
43o.,  10  Sawy.  392,  22  Fed.  99,  holding  reissue,  claiming  process  in 
Addition  to  mechanical  means,  invalid;  Edgarton  v.  Furst,  etc.,  Co., 
10  Biss.  407,  9  Fed.  454,  reissue  for  improvement  in  horse  hay-rakes, 
held  void;  Reay  v.  Ray  nor,  22  Blatchf.  16,  19  Fed.  309,  improvement 
in  envelope  machine;  Hammond  v.  Franklin,  23  Blatchf.  82,  22  Fed. 
<836,  holding  reissue,  for  improvement  in  preserving  meats,  etc..  in- 
valid; Putnam  v.  Tinkham,  4  Fed.  414,  holding  reissue  for  bottle 
stopper  appeared  on  its  face  different  invention  from  that  describer 
In  original;  Flower  v.  Rayner,  5  Fed.  798,  reissue  for  improvement 
In  decorating  tin  cans,  etc.,  held  void;  Kells  v.  M'Kenzie,  9  Fed. 
1286,  holding  reissue  for  improvement  in  brick  machines,  too  broad; 
Haines  v.  Peck,  26  Fed.  626,  improvement  in  pocket  oil-can.  Car- 
penter, etc.,  Co.  V.  Searle,  52  Fed.  813,  reviewing  authorities,  and 
holding  reissue,  containing  new  device,  void;  Cochran  v.  Zimmer- 
man, 53  Fed.  803,  holding  original  and  reissue,  for  furnace  fuel 
feeder,  substantially  at  variance;  by  analogy  in  Arnold  v.  Phelps, 
"20  Fed.  316,  holding  process  of  curing  coffee,  omitting  essential  ele- 
ment in  patented  process,  not  an  infringement;  American,  etc.,  Co. 
V.  Elkhart,  etc.,  Co.,  84  Fed.  967,  holding  processes  for  making  egg 
cases,  essentially  different  The  following  approve  the  rule,  but 
bold  reissues  valid:  Eames  v.  Andrews,  122  U.  S.  63,  30  L.  1072, 
7  S.  Ct.  1086,  patent  for  driven  artesian  well;  Washburn,  etc.,  Co. 
V.  Haish,  10  Biss.  77,  4  Fed.  910,  patent  for  barbed-wire  fence;  Her- 
ring V.  Nelson,  14  Blatchf.  304,  F.  C.  6.424,  patent  for  improvement 
In  cooling  and  drying  meal;  Christman  v.  Rumsey,  17  Blatchf.  155, 
F.  C.  2,704,  improvement  in  pump  filters;  Atwood  v.  Portland  Co., 
10  Fed.  286,  improvement  in  car- wheels;  Atlantic,  etc.,  Co.  v.  Good- 
year, 2  Fed.  Cas.  137,  sustaining  reissue  for  use  of  absorbent  with 
nitro-glycerine;  Gould  v.  Ballard,  10  Fed.  Cas.  856,  holding  reissue 
for  improvement  In  corner-clamps  for  trunks,  omitted  no  Import- 
ant particulars. 

Explained  in  Wilson  v.  Coon,  18  Blatchf.  540,  541,  6  Fed.  620,  621, 
sustaining  reissue  for  patent  for  improvement  in  collars. 

Patents.—  A  defective  specification  may  be  rendered  more  definite 
and  certain  by  a  reissue,  so  as  to  embrace  claim  made;  or  claim  may 
be  modified  to  correspond  with  specification,  p.  463. 
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Rule  approved  In  Giant  P.  Co.  v.  California  V.  P.  Co.,  6  Sawy.  523, 
524,  4  Fed.  725,  727,  holding  specifications  in  original  patent  for  an 
explosive  clear  and  explicit  and  reissue  void;  Smith  v.  Merrlam.  6 
Fed.  719,  sustaining  reissue,  describing  with  more  fullness  operation 
of  sewing  stay-strip  with  presser-foot;  Yale  Tx>ck  Mfg.  Co.  v.  New 
Haven  S.  Bank,  32  Fed.  171,  sustaining  reissue  of  patent  for  time- 
lock;  Holmes,  etc.,  Co.  v.  Domestic,  etc.,  Tel.  Co.,  42  Fed.  224,  sus- 
taining reissue  for  improvement  In  burglar  alarms;  Hyatt  v.  In- 
galls,  124  N.  Y.  103,  26  N.  E.  287,  holding,  in  suit  to  recover  royal- 
ties, reissue  invalid  only  as  to  excess  claimed  over  original.  Cited 
generally  in  Hutchinson  v.  Everett,  33  Fed.  505.  See  note  in  10 
Biss.  416.  .__ 

Patents.— Decision  of  commissioner  of  patents,  in  granting  re- 
issue, is  not  open  to  collateral  impeachment,  but  original  and  re- 
issue may  be  compared  to  determine  identity  of  invention,  p.  464. 

Approved  in  Badische  Anilin  v.  Higgln.  15  Blatchf.  291,  F.  C.  722, 
sustaining  reissue  for  improvement  in  dyes;  Smith  v.  Merrlam,  6 
Fed.  719,  holding  commissioners'  decision  final  as  to  propriety  of 
reissue  for  presser-foot;  Spaeth  v.  Barney,  22  Fed.  829,  holding  new 
patent  void,  as  matter  of  legal  construction;  arguendo,  in  Flower 
r.  Detroit,  22  Fed.  295.    Cited  in  note  in  10  Biss.  418. 

Miscellaneous.—  Russell  v.  Place,  94  U.  S.  606,  24  L.  214,  involving 
same  patent. 

93  U.  S.  465-486,  23  L.  941,  WIGGINS  v.  PEOPLE,  ETC.,  IN  UTAH. 

Appeal  and  error.— Error  may  be  allowed  by  Federal  Supreme 
Court  to  Supreme  Court  of  Territory  of  Utah,  where  defendant  has 
been  convicted  of  bigamy  or  polygamy,  or  has  been  sentenced  to 
death  for  any  crime,  p.  465. 

Criminal  law.— Evidence  in  homicide  case  that  general  char- 
acter of  deceased  was  bad,  and  that  he  was  a  dangerous,  violent^ 
vindictive  and  brutal  man  is  admissible,  pp.  466,  470. 

AppUed  In  Smith  v.  United  States,  161  U.  S.  88,  40  L.  627.  16  S. 
Ct  484,  admitting  evidence  that  deceased  was  a  quarrelsome  and 
dangerous  person. 

Criminal  law.— Evidence  of  threats  of  deceased  against  prisoner 
in  case  of  homicide,  although  not  communicated  to  him,  is  admis- 
sible to  show  that  deceased  was  seeking  defendant's  life,  p.  467. 

Approved  in  Allison  v.  United  States,  160  U.  S.  215,  40  L.  400,  16 
S.  Ct.  257,  but  holding  communicated  threats  not  admissible  as  evi- 
dence of  ill-will  or  spite  on  defendant's  part;  Roberts  v.  State,  6S 
Ala.  164,  holding  violent  threats  made  within  one  or  two  hours  be- 
fore killing  admissible;  Sneed  v.  State,  47  Ark.  187,  1  S.  W.  71, 
holding  uncommunicated  threats  competent  though  unimportant; 
Brown  v.  State,  55  Ark  603,  18  S.  W.  1054,  and  State  ▼.  Spendlove,. 
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44  Kai*.  10,  24  Pac.  70,  both  holding  threats  competent  to  show  that 
deceased  was  the  aggressor;  Davidson  v.  People,  4  Colo.  147,  holding 
evidence  of  uncommunicated  threats  made  just  before  shooting  ad- 
missible; Wilson  V.  State.  30  Fla,  243,  11  So.  558,  17  L.  R.  A.  659. 
and  n.,  holding  evidence  of  threats  made  day  before  killing  admis- 
sible; State  V.  Helm,  92  Iowa,  548,  61  N.  W.  249,  holding  threats 
admissible  to  prove  that  deceased  was  seeking  defendant's  life; 
State  V.  Brown,  22  Kan.  227,  holding  rejection  of  threats  error 
where  evidence  in  reference  to  shooting  was  of  doubtful  character; 
Commonwealth  v.  Trefethen,  157  Mass.  192,  31  N.  E.  966,  24  L.  R. 
A,  242,  admitting  declarations  of  deceased  tending  to  show  death  by 
suicide;  Hawthorne  v.  State,  61  Miss.  754.  holding  communicated 
threats  admissible;  Johnson  v.  State,  60  Miss.  191,  5  So.  90,  and 
I.awson  V.  Territory,  8  Okl.  3,  56  Pac.  699,  both  admitting  threat«i 
of  deceased  where  It  was  doubtful  who  began  difficulty;  State  v. 
Tarter,  26  Or,  42,  37  Pac.  54,  holding  similarly  to  show  who  was 
first  assailant;  State  v.  Falle,  43  S.  C.  60,  20  S.  E.  801,  admittlncr 
evidence  of  uncommunicated  threats  made  two  weeks  before  homi- 
cide; State  V.  Gushing,  14  Wash.  532,  53  Am.  St.  Rep.  532.  45  Pac. 
146,  holding  instruction  embodying  rule  erroneously  refused;  dissent- 
ing opinion  In  People  v.  Campbell,  59  Cal.  258,  majority  holding 
threats,  unaccompanied  by  acts  showing  imminent  danger  to  ac- 
cused, inadmissible.'  See  notes  In  1  Am.  Dec.  373,  61  Am.  Dec.  56, 
and  43  Am.  Rep.  262. 

Distinguished  In  Bond  r.  State,  21  Fla.  752,  holding  evidence  of 
threats  Inadmissible  where  there  was  no  doubt  that  prisoner  com- 
menced hostilities;  Vaughn  r.  State,  88  Ga.  738,  16  S.  B.  65,  exclud- 
ing uncommunicated  threats,  where  accused  fired  first  shot  and  de- 
roased  was  unarmed;  State  v.  Depass,  45  La.  Ann.  1154,  14  So.  78. 
holding  threats  inadmissible  where  there  was  no  evidence  tending 
to  show  case  of  self-defense;  Turpln  v.  State,  55  Md.  474,  excluding 
rnoommunlcated  threats  where  there  was  no  evidence  of  overt  rfct 
of  attack  by  deceased;  Johnson  v.  State,  54  Miss.  432,  437,  exclud- 
ing threats  of  deceased  where  latter  was  deliberately  assassinated; 
Xew  Aiexlco  v.  Yarberry,  2  N.  Mex.  454,  excluding  unoommimlcated 
declarations  of  deceased  who  was  unacquainted  with  defendant; 
State  V.  Bodie,  33  S.  C.  130,  11  S.  E.  628,  holding  declarations  of 
third  person  inadmissible  to  prove  threats  made  by  deceased. 

93  U.  S.  486-502,  23    L.  952,  SMITH    v.  GOODYEAR    DENTAL, 
ETC.,  CO. 

Patents.—  Product  or  manufacture  made  in  defined  manner,  with- 
out which  it  cannot  be  understood,  is  patentable,  and  process  Is 
thereby  made  as  much  a  part  of  Invention  as  are  materials  of  which 
it  is  composed,  p.  493. 

ReafiElrmed  in  Goodyear,  etc.,  Co.  v.  Davis,  102  IT.  S.  224,  26  L.  149. 
holding  process  of  making  celluloid,  instead  of  vulcanite,  base  for 
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artificial  teeth  essentially  different  and  patentable;  Goodyear,  etc., 
Co.  T.  Preterre,  15  Blatchf.  274.  280,  F.  C.  5,506,  holding  patent  in- 
Tolved  in  principal  case  infringed.  Approved  in  Carl  L.  Jensen 
Co.  T.  Clay,  59  Fed.  201,  holding  pepsin  produced  by  different  pro- 
cesses protected  by  separate  patents;  Everett  v.  Haulenbeek,  08 
Fed.  913,  sustaining  patent  for  new  process  of  preparing  pease;  A.  B. 
Dick  Co.  T.  Wichelman,  74  Fed.  SOI,  holding  patent  for  **  prepared 
sheet  for  stencils,^  valid;  Matheson  v.  Campbell,  77  Fed.  283.  sus- 
taining process  and  product  patent  for  coloring  compound. 

Distinguished  in  King  v.  Gallun.  109  U.  S.  102,  27  L.  871,  3  S.  Ct 
87,  holding  old  process  of  bundling  old  materials  together  not 
patentable;  HolUday  r.  Pickhardt,  24  Blatchf.  212,  29  Fed.  800.  hold- 
ing dye  product  patentable  but  not  the  process;  Hake  v.  Brown,  37 
Fed.  784,  holding  old  product  made  by  new  method  not  patentable: 
Grant  v.  Walter,  38  Fed.  506,  holding  patent  for  improvement  in 
art  of  winding  silk,  etc..  void  as  not  covering  invention;  Olds  v. 
Brown,  41  Fed.  704,  holding  patent  for  improvement  in  hubs  void 
for  want  of  novelty;  Kllboume  v.  W.  Bingham  Co.,  50  Fed.  700.  65 
IT.  S.  App.  65,  holding  claim  for  process  of  making  sinks  untenable. 

Patents.—  Fact  that  process  or  manufacture  has  gone  into  general 
use  is  regarded  as  of  importance  in  determining  whether  process  or 
manufacture  exhibits  patentable  invention,  and  in  doubtful  cases  is 
sufficient  to  turn  the  scale,  pp.  495,  496. 

Indorsed  and  relied  upon  in  Magowan  v.  New  York,  etc.,  Co.,  141 
U.  S.  343,  35  L.  785,  12  S.  Ct.  76,  holding  extensive  public  use  of 
Gately  packing  evidence  of  its  novelty;  The  Barbed  Wire  Patent. 
143  U.  S.  284,  36  L.  158,  12  S.  Ct  447.  and  Washburn,  etc.,  Co.  v. 
Halsh,  10  Biss.  73,  74,  4  Fed.  907,  90a  both  giving  weight  to  evi- 
dence of  extensive  use  of  Improved  barbed  wire;  Keystone  Mfg.  Co. 
V.  Adams,  151  U.  S.  143,  38  L.  104,  14  S.  Ct.  297.  giving  weight  to 
evidence  of  general  use  of  new  com-sheller;  Potts  v.  Creager,  155 
r.  S.  609,  39  L.  279,  15  S.  Ct.  199,  sustaining  patent  for  new  and 
useful  clay  disintegrator;  Eppinger  v.  Richey,  14  Blatchf.  312,  F.  C. 
4,505.  holding  large  sales,  etc..  evidence  of  validity  of  patent  for  im- 
provement in  plug  tobacco;  United  States,  etc.,  Co.  v.  King.  17 
Blatchf.  64.  7  Fed.  868,  holding  patent  for  cuspidor  valid;  Lindsay  v. 
Stein,  20  Blatchf.  379,  10  Fed.  915.  considering  evidence  of  utility  of 
patented  sleeve-supporters;  Hill  v.  Sawyer.  24  Blatchf.  431.  31  Fed. 
283,  holding  reception  by  trade  evidence  of  patentable  novelty;  Terry 
Clock  Co.  V.  New  Haven,  etc.,  Co..  23  Fed.  Cas.  859.  holding  suc- 
cessful result  evidence  that  problem  required  skill  of  the  inventor; 
Hill  V.  Biddle.  27  Fed.  561.  holding  hog-ring  useful  and  patentable: 
Asmus  V.  Alden,  27  Fed.  687,  holding  public  benefit  evidence  of  in- 
vention of  furnace;  Stegner  v.  Blake,  36  Fed.  185,  patent  for  beer- 
stamp  protector;  Tonduer  v.  Chambers,  37  Fed.  335,  sustaining  patent 
for  improvement  in  glass  annealing  furnace;  White  v.  Surdam.  41 
Fed.  791,  where  patented  lensholder  superseded  all  others  in  use; 
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Rapid  Service,  etc.,  Co.  ▼.  Taylor,  43  Fed.  254,  holding  general  nse 
of  ue'w  cash-carrier  turned  scale  in  favor  of  patent;  Consolidated, 
etc.,   Co.  T.  Detroit,  etc.,  Co.,  47  Fed.  898,  holding  similarly  as-  to 
patent  for  bralLeshee;  Watson  t.  Stevens,  51  Fed.  760,  5  U.  S.  App. 
101,  patent  of  machine  for  compressing  shank  stiffeners;  Corbin,  etc., 
Co.  T.  Eagle  Locic  Co.,  52  Fed.  985,  patent  for  hasp  and  lock-plate  on 
trunk;  Say  re  y.  Scott,  55  Fed.  974,  3  U.  S.  App.  643,  holding  extensive 
use  of  fmit-paring  knife  evidence  of  invention;  Eastman  Co.  v.  Blair, 
etc.,  Ce.,  62  Fed.  403,  sustaining  Eastman  and  Walker  photographic 
patents;  Mast,  etc.,  Co.  v.  Dempster,  etc.,  Co.,  82  Fed.  335,  49  U.  S. 
App.  521,  patent  for  improvement  in  windmills  upheld;  Wilkins,  etc., 
Co.  T.  Webb,  89  !<  ed.  997,  collecting  authorities,  and  holding  commer- 
cial success  of  patented  button-fastener  had  controlling  effect  In  fa* 
vor  of  validity;  Thomas,  etc.,  Co.  v.  M'Fassell,  90  Fed.  708,  61  U.  8. 
App.    486,  holding  patent  for  improvement  in   stoves,  etc.,  valid; 
Bowers  v.  San  Francisco  B.  Co.,  91  Fed.  416,  holding  fact  that  for- 
eign patent  was  never  used  militated  against  claim  of  prior  inven- 
tion; Lettelier  v.  Mann,  91  Fed.  915,  916,  holding  improvement  in  ma- 
chine,  though  of    utility,  did    not  show  invention.     Approved    In 
Phillips  V.   Detroit,  19  Fed.  Cas.  510,   holding  device  for  paving 
street  with  wood  useful  but  not  patentable;  Klein  v.  Seattle,  77 
Fed.  204.  44  U.  S.  App.  741,  holding  similarly  as  to  improvement  in 
pins  for  holding  insulators. 

Patents.—  Substitution  of  one  material  for  another,  involving  new 
mode  of  construction  and  developing  new  uses  and  properties,  may 
amount  to  invention;  thus  use  of  hard  rubber  or  vulcanite  In  manu- 
facture of  artificial  teeth,  pp.  496,  497. 

Approved  and  followed  in  Brown  v.  District  of  Columbia,  130  IT. 
S.  100,  32  L.  868,  9  S.  Ct  441,  holding  patent  substituting  wooden 
blocks  for  stone  in  pavement  void  for  want  of  novelty;  Potts  v. 
Creager,  155  U.  S.  609,  39  L.  279,  15  S.  Ct.  199,  holding  use  of  steel 
bars  in  clay  disintegrator  involved  invention;  Bell  v.  United  States. 
etc.,  Co..  22  Blatchf.  29,  19  Fed.  313,  holding  new  manner  of  arrang- 
ing and  constructing  cakepans  patentable;  Cary  v.  Wolff,  23  Blatchf. 
94.  24  Fed.  140,  holding  new  application  of  principle  of  tempering 
wire  bells  for  clocks  to  furniture  springs  patentable;  Butler  v. 
Balnbridge,  24  Blatchf.  166,  20  Fed.  145,  sustaining  patent  for  im- 
provement in  paper  for  cards  and  circulars;  Welling  v.  Crane,  21 
Fed.  70S.  holding  no  invention  in  substituting  kaolin  for  other 
materials  In  making  artificial  ivory;  Celluloid  Mfg.  Co.  v.  Chroli- 
thion,  etc.,  Co.,  25  Fed.  483,  sustaining  patent  for  celluloid  collars 
and  cuffs;  Celluloid  Mfjr.  Co.  v.  American,  etc.,  Co.,  31  Fed.  910, 
upholding  patent  for  Improvement  in  manufacture  of  sheets  of 
celluloid;  Hat-Sweat  Mfg.  Co.  v.  Davis,  etc.,  Co.,  32  Fed.  403,  hold- 
ing patent  for  sweatbands  valid;  Vulcanized  Fiber  Co.  v.  Taylor,  49 
Fed.  746,  holding  substitution  of  vegetable  fiber  for  other  veneers 
for  chairbacks  not  an  invention;  Ballard  v.  M'Cluskey,  58  Fed.  882, 
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substitution  of  spring  ejector  for  rubber  ejector  In  box  machine  bold 
patentable;  Beach  v.  American,  etc.,  Co.,  63  Fed-  002,  holding 
change  in  box  machine  involved  invention;  American,  etc.,  Pulp 
Co.  V.  Howlands,  etc.,  Co.,  80  Fed.  408,  50  U.  S.  App.  81,  sustaining 
patent  for  improved  lining  in  wood-pulp  digester;  King  v.  Ander- 
Bon,  90  Fed.  505,  holding  patent  for  new  compound  to  restrain  set- 
ting of  plaster  valid  and  infringed;  without  applying  rule  in  Com- 
Ktock  V.  Sandusky,  etc.,  Co.,  6  Fed.  Cas.  256,  and  J.  G.  Brill  Co.  v. 
Wilson,  75  Fed.  1003. 

Distinguished  in  Pennsylvania  R.  R.  Co.  ▼.  Locomotive  T.  Co.,  110 
V.  S.  405,  28  L.  224,  4  S.  Ct.  223,  holding  application  of  old  con- 
trivance of  railroad  truck  to  engine  not  patentable;  Lovell  Mfg.  Co. 
V.  Cary,  147  U.  S.  638.  37  L.  312,  13  S.  Ct.  478,  holding  applicaUon 
of  principle  of  tempering  wirebells  for  clocks  to  furniture-springs 
not  patentable;  New  York,  etc.,  Co.  v.  Doelger,  23  Blatchf.  171,  23 
Fed.  194,  holding  use  of  wood  in  bungs  for  other  materials  wanting 
in  patentable  novelty;  Celluloid  Mfg.  Co.  v.  Tower,  26  Fed.  454, 
holding  certain  use  of  celluloid  for  piano  keys  not  patentable; 
Scliultz,  etc.,  Co.  V.  Willemson,  etc.,  Co.,  40  Fed.  157,  158,  holding 
patent  for  improvement  In  leather  void  for  want  of  novelty  in  pro- 
cess or  in  product 

Patent  Is  prima  facie  evidence  that  patentee  was  first  inventor, 
and  burden  is  upon  him  who  denies  it  to  sustain  his  denial  by  proof, 
p.  498. 

Approved  and  principle  applied  in  Cantrell  v.  TVallick,  117  U.  S. 
605,  29  L.  1019,  6  S.  Ct,  974,  holding  defense  failed  to  prove  prior 
use;  Morgan  v.  Daniels,  153  U.  S.  123,  38  L.  658.  14  S.  Ct.  773,  adopt- 
ing decision  of  commissioner  as  to  priority  of  invention  for  coiling 
wire;  Shaver  v.  Skinner  Mfg.  Co.,  30  Fed.  70,  sustaining  patent  for 
transverse  wagon-springs;  Blount  v.  Soclft^,  etc.,  53  Fed.  102,  6 
U.  S.  App.  335,  holding  presumption  in  favor  of  validity  of  patent 
warranted  issuance  of  preliminary  injunction;  Singer  Mfg.  Co.  v. 
Brill,  54  Fed.  3S3,  7  U.  S.  App.  601,  validity  of  patent  for  machine 
treadles  presumed;  Holloway  v.  Dow,  54  Fed.  514,  sustaining  patent 
for  offsetting  log-carriage;  Anderson  v.  Monroe,  55  Fed.  397,  patent 
for  new  design  in  mantels;  Harper,  etc.,  Co.  v.  Wllgus,  56  Fed. 
588, 15  U.  S.  App.  143,  where  patent  for  lawn  sprinkler  was  sustained 
on  appeal;  Electric  Mfg.  Co.  v.  Edison,  etc.,  Co.,  61  Fed.  836.  18  U.  S. 
App.  637,  sustaining  Edison  patent  for  electric  lamp;  San  Francisco 
B.  Co.  V.  Keating,  68  Fed.  354,  29  U.  S.  App.  629,  holding  patent  for 
excavator  valid;  Standard,  etc.,  Co.  v.  Peters  Cartridge  Co.,  69  Fed. 
410,  sustaining  decision  of  commissioner  In  issuing  patent;  Kraatz 
V.  TIernan,  79  Fed.  323,  holding  evidence  of  anticipation  insufficient 
to  overcome  prima  facie  evidence  of  letters-patent;  Von  Schmidt  v. 
Bowers.  80  Fed.  140.  48  U.  S.  App.  169,  and  Bowers  v.  Pacific  C.  D. 
&  R.  Co.,  81  Fed.  571,  sustaining  Bowers'  patents  for  dredghig 
machines. 
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Patents.— English  patents  date  from  time  of  filing  completed 
specifications,  p.  4d8. 

Cited  In  American,  etc.,  Co.  v.  Sheldon.  17  Blatchf.  305,  P.  C.  297, 
and  Emerson,  etc.,  Co.  t.  Lippert,  31  Fed.  913,  both  applying  rule  In 
determining  lengtb  of  time  for  which  American  patent  might  run; 
Coburn  v.  Schroeder,  20  Blatchf.  392,  11  Fed.  425,  holding  English 
proTislonal  specification  unayaillng  as  a  defense;  Bliss  y.  Merrill, 
33  Fed.  40,  American,  etc.,  Co.  t.  Weston,  45  Fed.  692,  and  Electrical, 
etc..  Co.  V.  Julien  E.  Go.,  38  Fed.  141,  all  holding  English  patent 
dated  from  time  of  sealing,  and  did  not  anticipate  American  patent; 
Iresou  T.  Pierce,  30  Fed.  798,  holding  English  patent  for  belting  did 
not  exist  until  enrollment  of  complete  specifications;  American  Bell, 
etc.,  Oo.  V.  Cnshman,  57  Fed.  845,  holding  American  patent  dated 
from  actual  Issuance  of  English  patent  under  seal. 

Patents. —  Presumption  that  decision  of  commissioner  of  patents 
is  correct.  In  granting  reissue,  can  only  be  overcome  by  showing 
from  a  comparison  of  si»ecifications  that  reissue  describes  some- 
thing substantially  different  from  what  is  described  and  claimed 
in  original,  p.  490. 

Approved  in  Dederick  v.  Cassell,  9  Fed.  307,  holding  reissues  for 
baling  presses,  valid. 

Patents. —  Filing  second  petition  for  patent,  after  first  has  been 
rejected,  and  after  continuous  effort  to  obtain  patent,  is  regarded 
as  part  of  one  ti'ansaction  and  as  one  continuous  application,  p. 
500. 

Cited  and  principle  applied  in  Graham  v.  McCormick,  10  Biss.  42. 
11  Fed.  862,  considering  two  applications  as  parts  of  one  proceed- 
ing, for  puriMJse  of  fixing  time  of  prior  use;  Howes  v.  McNeal,  15 
Blatchf.  123,  F.  C.  6,789,  finding  no  abandonment,  where  first  ap- 
plication was  withdrawn  and  new  one  filed  two  years  later;  Colgate 
y.  Western  U.  Tel.  Co.,  15  Blatchf.  394,  F.  C.  2,995.  holding,  under 
circumstances,  delay  of  nine  years  did  not  interrupt  continuity  of 
application;  International,  etc.,  Co.  v.  Richmond,  24  Blatchf.  230, 
30  Fed.  779.  holding  two  applications,  made  one  year  apart,  parts  of 
one  proceeding;  Consolidated,  etc.,  Co.  v.  Wcerle,  29  Fed.  452,  hold- 
ing patent  to  defeat  defense  of  prior  use  may  be  considered  as  re- 
lating back  to  the  original  discovery;  Ligowskl,  etc.,  Co.  v.  Amer- 
ican, etc.,  Co.,  34  Fed.  334,  holding  date  of  original  application  the 
time  from  which  to  reckon  prior  use;  Frankfort,  etc.,  Co.  v.  "Mill 
Creek,  etc.,  Co.,  37  Fed.  539,  holding  applications  for  divisional 
patents,  parts  of  one  proceeding;  Stirling  Co.  v.  St.  Louis,  etc.,  Co., 
79  Fed.  81,  holding  claim  sued  on  related  back  to  first  application; 
dissenting  opinion  in  Mahn  v.  Harwood,  112  U.  S.  366,  28  L.  670. 
6  S.  Ct.  452,  majority  holding  application  for  reissue  barred  by  lapse 
of  four  years.  Approved,  without  applying  rule,  in  Kells  v.  M'Ken- 
zle,  9  Fed.  291. 
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DistinfiTuished  in  Planing-Machine  Go.  t.  Keith,  101  U.  S.  488,  2S 
lu  M2,  holding  invention  abandoned  after  sixteen  years*  silence; 
United  States,  etc.,  Co.  ▼.  Whitney  Arms  Co.,  14  Blatchf.  100.  P. 
C.  16,7d3,  holding  ilrst  application  for  patent  of  improvement  in  fire- 
arms, abandoned;  Lindsay  v.  Stein,  20  Blatchf.  377,  10  Fed.  913, 
holding  first  application  abandoned,  under  provisions  of  act  of  1870; 
American,  etc.,  Co.  v.  United  States,  08  Fed.  552,  564,  33  U.  S.  App. 
236,  holding.  In  action  to  cancel  patent,  patentee  not  responsible 
for  delay  of  patent  office  in  issuing  same. 

93  U.  S.  502-514,  23  L.  957,  COUNTY  OP  RANDOLPH  v.  POST. 

Ballroads. —  A  concern  is  not  less  a  railroad  company,  within  stat- 
ute authorizing  municipal  subscriptions,  because  it  is  also  a  coal,  or 
a  mining,  or  a  manufacturing  company,  p.  511. 

Cited  approvingly  in  Massachusetts  L.  &  T.  Co.  v.  Hamilton,  88 
Fed.  592,  59  U.  S.  App.  410,  holding  word  "railway,"  in  Montana 
statute,  did  not  include  street  railways.    See  note,  98  Am.  Dec.  667« 

Municipal  corporation  has  power  to  alter  its  contracts  by  waiv- 
ing conditions,  and  can  estop  itself  like  other  parties  to  a  contract; 
thus,  county  is  estopped  to  deny  validity  of  its  bonds,  where  it  has 
delivered  them  to  railroad  after  declaring  its  satisfaction  with  road 
when  completed,  pp.  513,  514. 

Approved  in  County  of  Daviess  v.  Huidekoper,  98  U.  S.  102,  25 
L.  114,  holding  county  railroad  bonds  valid,  in  hands  of  bona  fide 
holder,  though  railroad  was  not  created  according  to  law;  Rose  v. 
Mayor,  etc.,  51  Md.  272,  34  Am.  Rep.  310,  holding  both  city  and 
purchaser  estopped  to  deny  validity  of  sale  of  stalls  by  city;  Cin- 
cinnati V.  Cameron,  33  Ohio  St.  371,  holding  city  could  waive  neces- 
sity of  written  orders  required  by  statute  to  make  modifications  in 
hospital;  Anderson  Co.  v.  Houston,  etc.,  R.  R.  Co.,  52  Tex.  245,  hold- 
ing question  of  failure  of  railroad  to  erect  depot,  not  open  for  pur- 
pose of  cancelling  bonds.  Cited  generally  in  Wade  v.  Walnut,  106 
U.  S.  3,  26  L.  1028,  and  Read  v.  Benton  Co.,  10  Or.  157.  Cited  in 
extensive  note,  reviewing  authorities,  98  Am.  Dec.  669,  676,  688. 

Distinguished  in  German  Bank  v.  Franklin  County,  128  U.  S.  543, 
32  L.  526,  9  S.  Ct  165,  holding  county  bonds  invalid,  under  Consti- 
tution of  Illinois  of  1870.  Denied  in  Clark  v.  Rosedale,  70  Miss. 
650,  12  So.  601,  holding  municipal  board  had  no  power  to  grant  ex- 
tension of  time  to  complete  railroad. 

93  U.  S.  514-^27,  23  L.  938.  WHITE  v.  LUNING. 

Boundaries. —  Rules  of  construction  as  to  description  of  property 
In  deeds,  are  the  same,  whether  deeds  be  made  by  a  party  In  hit 
own  right,  or  by  an  officer  of  the  court,  p.  523. 

Doctrine  followed  in  Farmers,  etc.,  Co.  v.  Eno,  35  Fed.  90,  hold- 
ing wrong  description  in  notice  of  sale  by  assignee,  corrected  by 
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description  by  maps,  etc.;  Mlddleton  v.  Mlddleton,  106  Pa,  St  202, 
holding  error  In  sherifTs  deed,  Immaterial,  and  readily  corrected; 
Hermann  v.  Likens,  90  Tex.  453,  39  S.  W.  284,  holding  adminis- 
trator's deed  aided  by  extrinsic  evidence  sufficiently  certain  to  pass 
title. 

Judicial  sales.— Policy  of  law  does  not  require  courts  to  scruti- 
nize proceedings  of  Judicial  sale  with  a  view  to  defeat  them,  but 
every  Intendment  will  be  made  in  their  favor.  In  order  to  secure 
objects  they  were  intended  to  accomplish,  p.  523. 

Approved  in  Cox  v.  Hart,  145  U.  S.  387,  36  L.  746,  12  S.  Ct.  966, 
holding  marshal's  deed  admissible  evidence  to  establish  right  to 
lands;  Fleischman  v.  Bowser,  62  Fed.  263,  23  U.  S.  App.  494,  hold- 
ing attachment  bound  members  of  firm  individually,  although  re- 
turn only  recited  that  property  of  firm  was  levied  upon;  Smith  v. 
Crosby,  86  Tex.  24,  40  Am.  St.  Rep.  827,  23  S.  W.  14,  holding  ad- 
vertisement for  sheriff's  sale  need  describe  land  only  in  manner 
sufficient  to  identify  It 

Boundaries. —  As  a  general  rule,  monuments,  natural  or  artificial, 
referred  to  in  a  deed,  control,  rather  than  courses  and  distances; 
but  rule  yields  wheiiiever,  taking  all  particulars  of  deed  together. 
It  would  be  absurd  to  apply  It,  p.  524. 

Approved  in  Seager  v.  Cooley,  44  Mich.  19,  5  N.  W.  1061,  holding 
party  entitled  to  strip  inclosed  by  fence;  Hale  v.  Cottle,  21  Or.  586, 
28  Pac.  902,  where  artificial  monuments  were  held  not  to  control; 
Kobinson  v.  Doss,  53  Tex.  507,  holding  call  for  elm  tree  as  a  cor- 
ner, a  mistake;  Whitney  v.  Detroit  Lum.  Co.,  78  Wis.  250,  47  N. 
W.  428,  rejecting  lake  as  boundary,  being  inconsistent  with  whole 
description.     See  instructive  note,  30  Am.  Dec.  740,  741. 

Boundaries. —  If  monuments  are  Inconsistent  with  calls  for  other 
monuments,  and  it  Is  apparent  that  they  were  erroneously  Inserted, 
they  will  be  rejected  as  false  and  repugnant  p.  525. 

Cited  by  analogy  In  Hamm  v.  San  Francisco,  9  Sawy.  46,  17  Fed. 
123,  rejecting,  as  false,  words  in  description  referring  to  wrong 
page  of  public  record;  Moran  v.  Lezotte,  54  Mich.  90,  19  N.  W.  760, 
holding  quantity,  instead  of  line  not  clearly  defined,  should  control; 
arguendo,  in  Kelso  v.  Stigar,  75  Md.  393,  24*Atl.  21. 

Boundaries. —  If  course,  as  corrected,  with  other  courses  and  dis- 
tances, will  Inclose  identical  land  in  dispute,  calls  for  natural  monu- 
ments will  be  rejected,  p.  527. 

93  U.  S.  527-548,  23  L.  868,    HOME    INS.    CO.    T.    BALTIMORD 
WAREHOUSE  CO. 

Insurance. —  Same  rules  of  construction  apply  to  policies  of  in- 
surance as  to  other  contracts,  full  effect  being  given  to  the  Ian- 
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guage  used,  and  !n  oases  of  latent  ambiguity,  parol  evidence  being 
admissible  to  ascertain  subject  insured,  and  to  show  who  are 
owners,  pp.  541,  542. 

Approved  and  principle  applied  in  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  409,  418.  33  L.  736.  739,  10  S.  Ct  369.  372, 
holding,  in  action  on  policy,  parol  evidence  of  ownership  admissi- 
ble; First  Nat  Bank  v.  Lancashire  Ins.  Co.,  62  Tex.  465,  construing 
policy  by  its  terms,  and  refusing  to  add  new  condition;  Home  Ins. 
Co.  V.  Gwathmey.  82  Va.  927,  928,  1  S.  B.  211.  212,  holding  policies 
did  not  cover  more  than  warehouseman's  interest  in  goods  stored; 
U.  S.  Mut,  etc.,  Assn.  v.  Newman,  84  Va.  58,  3  S.  E.  808,  construing 
accident  policy  excepting  death  caused  by  poison,  etc.;  Universal 
L.  Ins.  Co.  V.  Devore,  88  Va.  783,  14  S.  E.  533,  where  insured  failed 
to  comply  with  express  condition  of  policy;  Connecticut,  etc.,  Ins. 
Co.  V.  Tilley,  88  Va.  1026,  29  Am.  St.  Rep.  771,  14  S.  B.  851,  holding 
insured  bound  by  terms  of  policy,  and  not  entitled  to  recover,  where 
houses  insured  were  vacant. 

Wharfing^ers  or  warehousemen  may  insure  goods  in  their  pos- 
session in  their  own  names,  and  in  case  of  loss  recover  full  amount 
of  insurance  for  satisfaction  of  their  own  claims  first,  and  hold 
the  residue  for  the  owners,  p.  543. 

Approved  and  followed  in  Phoenix  Ins.  Co.  v.  Erie  Trans.  Co., 
117  U.  S.  324,  29  L.  879,  6  S.  Ct  755,  holding  stipulation  valid  by 
which  carrier  contracted  for  benefit  of  shipper's  insurance;  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Co.,  133  U.  S.  409,  33  L.  736,  10 
S.  Ct.  369,  holding  lawful  for  plaintiff  to  insure  goods  held  in  trust 
by  it  in  its  own  name;  Pennefeather  v.  Baltimore,  etc.,  Co.,  58  Fed. 
485,  allowing  owner  to  sue  carrier  to  recover  insurance  paid  for 
loss  of  goods;  Home  Ins.  Co.  v.  Peoria,  etc.,  R.  R.  Co.,  178  111.  71. 
52  N.  B.  864,  holding  carrier  entitled  to  recover  insurance  for  cars 
belonging  to  other  roads;  Beidelman  v.  Powell,  10  Mo.  App.  283, 
holding  bailor  entitled  to  pro  rata  share  of  insurance  recovered  by 
bailee;  Roberts  v.  Firemen's  Ins.  Co.,  165  Pa.  St.  61,  44  Am.  St 
Rep.  644,  30  Atl.  451,  holding  commission  agent  entitled  to  recover 
full  amount  of  loss  on  goods  held  in  trust;  Lancaster  Mills  v.  Mer- 
chants, etc.,  Co.,  89  Tenn.  45,  48,  24  Am.  St.  Rep.  603,  605,  14  S. 
W.  327,  328,  holding  policy  on  goods  in  warehouse  covered  owner's 
interest;  Lucas  v.  Insurance  Co.,  23  W.  Va.  276,  48  Am.  Rep.  390, 
holding  insurance  on  stock  of  musical  instruments,  their  own  oi 
held  in  trust,  covered  piano  left  temporarily  at  store;  Robbins  v. 
People's  Ins.  Co.,  20  Fed.  Cas.  865,  apportioning  total  loss  amon^ 
different  companies. 

Explained  in  Snow  v.  Carr,  61  Ala.  371,  32  Am.  Rep.  7,  holding 
dealer  could  not  apply  whole  insurance  to  his  own  goods  first  leav- 
ing none  for  owners  of  goods  left  for  sale.  Distinguished  io 
Mitchell,  etc.,  Co.  v.  Imperial,  etc.,  Ins.  Co.,  17  Mo.  App.  628,  hold- 
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ing  policy  did  not  cover  goods  held  on  storage  or  repairs;  Lowell 
Mfg.  Ck).  V.  Safeguard,  etc.,  Ins.  Co.,  88  N.  Y.  597,  600,  holding  cer- 
tain general  policies  taken  out  by  consignees  did  not  attach  to  prop- 
erty specifically  insured. 

Insurance. —  Notice  to  owners  that  warehousemen  would  not  be 
liable  as  insurers,  does  not  affect  policy  of  insurance,  obtained  by 
warehousemen  for  their  benefit,  p.  545. 

Insurance. —  A  policy  issued  to  warehousemen  on  merchandise, 
"their  own,  or  held  by  them  in  trust,"  covered  the  merchandise 
held  by  them  on  storage,  and  not  merely  their  own  interest  as 
bailees,  p.  545. 

Affirmed  in  Eobbins  v.  Firemen's,  etc.,  Ins.  Co.,  16  Blatchf.  126, 
P.  C.  11,881,  where  similar  policy  was  held  to  cover  full  value  of 
merchandise;  Pelzer  Mfg.  Co.  v.  St.  Paul,  etc.,  Ins.  Co.,  41  Fed.  273, 
allowing  owner  to  recover  full  value  of  goods  insured  by  ware- 
housemen; Snow  V.  Carr,  61  Ala.  369,  32  Am.  Kep.  6,  holding  piano 
left  with  dealer  to  sell,  covered  by  insurance  on  stock,  etc.;  Lan- 
caster Mills  v.  Merchants,  etc.,  Co.,  89  Tenn.  45,  46,  24  Am.  St 
Rep.  603, 14  S.  W.  327,  328,  holding  msurance  on  goods  in  warehouse 
covered  owner's  interest     See  note,  16  Am.  Dec.  468. 

Distinguished  in  Home  Ins.  Co.  v.  Gwathmey,  82  Va.  928,  1  S. 
E.  212,  where  policy  specifically  provided  that  it  covered  warehouse- 
man's interest  only. 

Insurance. —  Waiver  may  be  proved  by  circumstances  as  well  as 
by  direct  testimony;  and  it  is  question  for  Jury  If  any  evidence  of 
waiver  is  submitted,  whether  preliminary  proof  is  waived  by  com- 
pany or  by  their  authorized  agents,  p.  546. 

Followed  in  Cobbs  v.  Fire  Assn.,  68  Mich.  464,  36  N.  W.  225, 
holding  question  of  waiver  of  defense  of  forfeiture  properly  left 
to  jury;  Mosley  v.  Vermont,  etc.,  Ins.  Co.,  55  Vt.  146,  collecting  au- 
thorities, and  holding  company  estopped  to  deny  sufficiency  of 
proofs  of  lossr  Findeisen  v.  Metropole,  etc.,  Ins.  Co.,  57  Vt.  524, 
where  proof  of  loss  was  held  waived  by  conduct,  but  not  by  certain 
language  used. 

Insurance. —  Several  adjustments  of  loss  made  by  an  expert, 
founded  upon  different  theories  of  law,  are  admissible  for  purpose 
of  assisting  jury  in  calculating '  actual  loss,  p.  547. 

Appeal  and  error. —  Judgment  cannot  be  reversed  because  evi- 
dence was  admitted  having  no  bearing  upon  issue,  unless  mislead- 
ing, p.  548. 

Affirmed  in  Runkle  v.  Bumham,  153  U.  S.  224,  38  L.  697,  14  S. 
Ct  840,  holding  telegrams  rejected  could  not  have  affected  ques- 
tion of  revocation  at  issue. 

Vol.  VIII  — 64 
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Evidence. —  Letter  which  Is  no  more  than  an  offer  of  compromise 
is  inadmissible  in  action  on  insurance  policy,  p.  548. 

Cited  and  approved  in  Moffltt,  etc.,  Co.  v.  Byrd,  92  Fed.  292,  and 
International,  etc.,  R.  R.  Co.  v.  Ragsdale,  67  Tex.  27,  2  S.  W-  517, 
both  holding  unaccepted  offer  of  compromise  of  claim  inadmissible; 
Patrick  V.  Crowe,  15  Colo.  555,  25  Pac.  989,  holding  rejected  offer 
of  compromise  in  writing  inadmissible;  Sebree  v.  Smith,  2  Idaho, 
333,  16  Pac.  917,  striking  out  testimony  of  attorney  in  case  re- 
specting offer  of  compromise;  LouisTille,  etc.,  R.  R.  Co.  v.  Wright, 
115  Ind.  391,  7  Am.  St.  Rep.  443,  16  N.  E.  151,  holding  letter,  with 
admissions  opening  way  to  compromise,  inadmissible;  Houdeck  t. 
Merchants,  etc.,  Ins.  Co.,  102  Iowa,  308,  71  N.  W.  355,  rejecting  evi- 
dence of  an  attempted  settlement  of  Insurance;  Tennant  v.  Dudley, 
144  N.  y.  507,  39  N.  E.  645,  rejecting  evidence  of  attempted  com- 
promise. 

93  U.  S.  548-658,  23  L.  983,  STANTON  v.  EMBREY. 

Pleading  over  to  declaration  adjudged  good  on  demurrer  Is  a 
waiver  of  demurrer,  p.  553. 

Cited  and  applied  as  follows:  Campbell  v.  Haverhill,  155  U.  S. 
G13,  39  L.  281,  15  S.  Ct.  218,  holding  exception  to  ruling  as  to  par- 
ties waived  by  proceeding  with  trial;  Gulf,  etc.,  R.  R.  Co.  v.  Wash- 
ington, 49  Fed.  349,  4  U.  S.  App.  121,  and  Imperial,  etc.,  Ins.  Co. 
V.  Newcomb,  62  Fed.  97,  19  U.  S.  App.  669,  holding  demurrer  waived 
by  plea  to  merits;  City  of  Plankinton  v.  Gray,  63  Fed.  416,  27  IT. 
S.  App.  321,  and  Connecticut,  etc.,  Ins.  Co.  v.  M'Whirter,  73  Fed. 
449,  44  U.  S.  App.  492,  demurrer  waived  by  filing  answer;  Mix  v. 
Creditors,  39  La.  Ann.  626,  2  So.  393,  holding  plea  of  lis  pendens 
waived  by  answering  at  same  time. 

Courts. —  Pendency  of  prior  suit  in  another  jurisdiction  is  not  a 
bar  to  subsequent  suit  In  Circuit  Court,  or  in  Supreme  Court  of 
District  of  Columbia,  though  for  same  cause  of  action,  p.  554. 

Approved  and  applied  in  Sharon  v.  Hill,  10  Sawy.  396,  22  Fed.  30, 
holding  suit  in  State  court  no  bar,  on  several  grounds;  Weaver  v. 
Field,  4  Woods,  154,  156,  16  Fed.  24,  25,  and  Beekman  v.  Hudson, 
etc.,  R.  R.  Co.,  35  Fed.  10,  both  holding  suit  in  foreclosure  in  State 
court  not  bar  to  same  action  in  Circuit  Court;  Latham  v.  Chafee, 
7  Fed.  523,  Logan  v.  Greenlaw,  12  Fed.  14,  and  Crescent  City,  etc., 
Co.  V.  Butchers,  etc.,  Co.,  12  Fed.  226,  all  holding  action  in  State 
court  no  bar  to  action  In  Federal  court;  Ross  v.  Bourne,  14  Fed. 
861,  holding  suit  in  admiralty  for  seaman's  wages  not  suspended 
by  attachment  of  his  wages  in  action  at  law;  Lynch  v.  Hartford, 
etc.,  Ins.  Co.,  17  Fed.  628,  overruling  plea  of  lis  pendens;  Hnrst  v. 
Everett,  21  Fed.  221,  applying  rule  where  two  actions  were  pend- 
ing in  State  and  Federal  court  held  in  same  district;  Washburn, 
etc.,  Co.  V.  H.  B.  Scutt  &  Co.,  22  Fed.  711,  where  two  suits  were 
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held  not  identical;  Seeley  y.  Missouri,  etc.,  R.  R.  Co.,  39  Fed.  255, 
holding  prior  suit  in  equity  not  a  bar  to  action  at  law  to  enforce 
same  demand;  Rawitzer  y.  Wyatt,  40  Fed.  610,  holding  action  in 
Federal  court  not  barred  by  fact  that  claim  had  been  presented 
to  receiyer  appointed  by  State  court;  Standley  y.  Roberts,  59  Fed. 
845,  19  U.  S.  App*  407,  where  separate  suits  were  commenced  in 
Federal  court  and  Court  of  Choctaw  Nation;  First  Nat.  Bank  y. 
Duel  Co.,  74  Fed.  375,  holding  plaintiff  could  sue  on  judgment  of 
State  court  in  the  Federal  court,  although  Judgment  was  still  in 
force;  Holton  y.  Guinn,  76  Fed.  101,  holding  State  probate  proceed- 
ings no  bar  to  action  in  Federal  court  inyolying  same  Issues;  Zim- 
merman y.  So   Relle,  80  Fed.  420,  49  U.  S.  App.  393,  and  Ryan  y. 
Seaboard,  etc.,  R.  R.  Co.,  89  Fed.  407,  both  holding  State  action  no 
bar,  but  that  Federal  court  should  stay  proceedings;  Lafayette  Co. 
y.  Wonderly,  92  Fed.  317,  holding  proceeding  by  scire  facias  not 
barred  by  action  of  debt  on  same  judgment;  Gay,  Hardie  &  Co.  y. 
Brierfleld,  etc.,  Co.,  94  Ala.  317,  33  Am.  St  Rep.  135,  11  So.  358,  16 
L.  R.  A.  570,  holding  suit  in  State  court  by  contract  creditors  not 
barred  by  foreclosure  suit  In  Federal  court;  State  ex  rel.  City  y. 
New  Orleans,  etc.,  R.  R.  Co.,  42  La.  Ann.  18,  7  So.  86,  holding  no 
plea  would  lie  in  State  court  of  pendency  of  same  action  in  Federal 
court  of  same  district;  Bourgeois  y.  Jacobs,  45  La.  Ann.  1314,  14 
So.  70,  holding  judgment  first  obtained  in  two  pending  suits  yalid 
and  executory;  Kilpatrick  y.  Kansas  City,  etc.,  R.  R.  Co.,  38  Neb. 
641,  41  Am.  St.  Rep.  757,  57  N.  W.  671,  holding  interlocutory  order  in 
Federal  court  no  bar  to  litigation  in  State  court;  Kerr  y.  Willetts, 
48  N.  J.  L.  79,  2  AtL  782,  Ostby,  etc.,  Co.  y.  Goldman,  —  R.  I.  — , 
43  Atl.  101,  and  Falrchild  y.  Fairchild,  53  N.  J.  Eq.  682,  51  Am. 
St.  Rep.  653,  34  Atl.  11,  all  holding  pendency  of  action  in  one  State 
not  a  bar  to  same  action  in  another;  Caine  y.  Seattle,  etc.,  R.  R. 
Co.,  12  Wash.  599,  41  Pac.  905,  holding  suit  in  State  court  not 
barred  by  action  in  rem  in  Federal  court  to  recoyer  same  counter- 
claim. 

The  following  also  hold  suit  in  Federal  court  not  abated  by  prior 
action  in  State  court:  Hospes  y.  O'Brien,  24  Fed.  146,  Pierce  y. 
Feagans,  39  Fed.  588,  Ball  y.  Tompkins,  41  Fed.  490,  and  Briggs 
y.  Stroud,  58  Fed.  720,  probate  proceeding;  Marshall  y.  Otto,  59 
Fed.  252,  and  Wilcox,  etc.,  Co.  y.  Phoenix  Ins.  Co.,  61  Fed.  200, 
action  on  insurance  policy;  Rothschild  y.  Hasbrouck,  65  Fed.  286, 
action  to  set  aside  conyeyance  of  property  in  possession  of  assignee 
under  general  assignment;  Woodbury  y.  Allegheny,  etc.,  R.  R.  Co., 
72  Fed.  374,  foreclosure;  Short  y.  Hepburn,  75  Fed.  113,  41  U.  S. 
App.  520,  Marks  y.  Marks,  75  Fed.  332,  and  Doming  y.  Orient  Ins. 
Cq,,  78  Fed.  4,  action  on  policy;  Shaw  y.  Lyman,  79  Fed.  3,  cred- 
itors' bill  to  fix  stockholders*  liability;  Merritt  y.  American,  etc., 
Co.,  79  Fed.  233,  49  XJ.  S.  App.  95,  action  to  foreclose  lien  on  per- 
sonal property;  Gamble  y.  San  Diego,  79  Fed.  500,  action  to  annul 
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contract  of  city;  Green  v.  Underwood,  86  Fed.  429,  57  U.  8.  App. 
639,  and  Powers  t.  Blue  Grass,  etc.,  Assn.,  86  Fed.  708,  motion  for 
appointment  of  receiver;  Hubinger  ▼.  Central  Trust  Co.,  94  Fed. 
791,  action  in  personam  for  damages;  Rodgers  v.  Pitt,  96  Fed.  677. 
Cited  by  analogy  in  Barnes  t.  Dow,  59  Vt  547,  10  AtL  264,  holding 
probate  proceedings  not  a  bar  to  certain  equitable  proceedings  in- 
volving same  matter;  Neuf elder  v.  North  British,  etc.,  Ins.  Co.,  10 
Wash.  399,  45  Am.  St  Rep.  798,  39  Pac.  112,  holding  parties  filing 
claims  with  assignee  in  Insolvency  abandoned  no  rights  under  at- 
tachments in  another  State;  generally  in  Mix.  v.  Creditors,  39  La. 
Ann.  626,  2  So.  393;  arguendo,  in  Andrews  v.  Smith,  19  Blatchf. 
102,  5  Fed.  835,  Olney  v.  Tanner,  10  Fed.  105,  and  Ahlhauser  v. 
Butler,  50  Fed.  709.  See  also  valuable  note  in  84  Am.  Dec.  456„ 
note  in  29  Am.  St  Rep.  312. 

Distinguished  in  Radford  v.  Folsom,  4^  McCrary,  529,  14  Fed.  98, 
holding  suit  in  State  court  bar  to  action  in  Federal  court  of  same 
district?  Gates  v.  Bucki,  53  Fed.  965,  12  U.  S.  App.  69,  holding  ju- 
risdiction of  State  court  of  property  in  custodia  legis,  exclusive; 
Memphis,  etc.,  R.  R.  Co.  v.  Grayson,  88  Ala.  578,  16  Am.  St  Rep. 
74,  7  So.  124,  holding  judgment  obtained  in  one  State  bar  to  action 
pending  in  another;  Wilson  v.  Milliken,  —  Ky.  — ,  44  S.  W.  661, 
662,  663,  42  L.  R.  A.  452,  453,  454,  455,  459,  holding  action  In  Federal 
court  bar  to  action  in  State  court  of  same  district. 

Ezceptlonsy  bill  of.—  Exception  taken  in  lower  court  must  show 
that  it  was  taljien  and  reserved  by  party  at  trial,  but  it  may  be  drawn 
out  in  form,  and  signed  or  sealed  by  judge  at  later  period,  p.  555. 

Approved  and  followed  in  Hunnicutt  v.  Payton,  102  U.  S.  353,  354,. 
26  L.  116,  holding  bill  signed  eleven  days  after  verdict  sufficient; 
United  States  v.  Carey,  110  U.  S.  52,  28  L.  67,  3  S.  Ct  425,  holding 
exception  taken  after  trial  not  open  to  review;  New  York,  etc.,  R, 
R.  Co.  V.  Hyde,  56  Fed.  190,  5  U.  S.  App.  443,  holding  allowance  of 
bill  in  trial  term  five  months  after  verdict  not  unwarrantable; 
Stone  V.  United  States,  64  Fed.  677,  20  U.  S.  App.  32,  Johnson  v. 
Garber,  73  Fed.  526,  43  U.  S.  App.  107,  and  Western  U.  Tel.  Co.  v. 
Baker,  85  Fed.  691,  56  U.  S.  App.  603,  all  holding  charge  to  jury 
not  excepted  to  not  reviewable;  Hall  v.  Harris.  2  S.  Dak.  333,  50 
N.  W.  98,  holding  words  "exception  taken"  sufficiently  indicated 
that  it  was  taken  during  trial;  dissenting  opinion  in  Insurance  Co. 
V.  Boon,  95  U.  S.  142,  24  L.  403,  majority  holding  judgment  entered 
upon  special  finding  subject  to  review  without  bill  of  exceptions. 

Distinguished  in  Merchants'  Ex.  Bank  v.  McGraw,  76  Fed.  936, 
48  U.  S.  App.  66,  holding  exception  taken  when  jury  returned  for 
further  charges  sufficient;  Saint  Croix,  etc.,  Co.  v.  Penningrton,  2 
Dak.  475,  11  N.  W.  501,  holding  bill  must  be  settled  within  statu- 
tory time  or  such  other  time  as  court  may  allow. 

Exceptions,  bill  of.— Bill  need  not  be  sealed,  it  is  sufficient  if 
signed  by  the  judge,  p.  555. 
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Cited  and  applied  in  New  York,  etc.,  R.  R.  Co.  v.  Hyde,  56  Fed. 
190,  5  U.  S.  App.  443,  and  Scalfe  v.  Western,  etc.,  Land  Co.»  87  Fed. 
311,  50  U.  S.  App.  84. 

'  Attorney  and  client.— Contract  by  which  attorney  agrees  to 
prosecute  claim  against  United  States  for  contingent  fee  is  legltl- 
mate,  p.  557. 

Cited  and  rule  affirmed  in  Taylor  y.  Bemiss,  110  U.  S.  45,  28  L. 
65,  3  S.  Ct.  443,  holding  contract  for  50  per  cent,  contingent  fee  valid; 
Oilman,  etc.,  Co.  v.  Jones,  87  Ala,  702,  5  So.  780,  4  L.  R.  A.  116, 
a.nd  n.,  holding  contract  for  maintaining  suits  on  bonds  by  one 
Interested  not  champertous;  Bergen  t.  Frisbie,  125  Cal.  160,  57  Pac. 
785,  upholding  attorney's  contract  for  contingent  fee;  Bnsor  t. 
Bolgiano,  67  Md.  202,  9  Atl.  532,  contract  for  contingent  fee  In  dam- 
age suit;  Manning  v.  Sprague,  148  Mass.  22,  12  Am.  St  Rep.  511, 
18  N.  B.  674,  1  L.  R.  A.  518,  contract  for  9  per  cent,  of  claim  which 
might  be  recovered;  Reece  v.  Kyle,  49  Ohio  St.  486,  31  N.  B.  750,  16 
L.  R.  A.  727,  sustaining  agreement  by  attorney  to  advance  costs, 
«tc.,  for  contingent  fee.  Cited  in  notes,  15  Am.  Dec.  321,  and  13  Am. 
St.  Rep.  299,  reviewing  authorities. 

Distinguished  in  Byrne  v.  Kansas  City,  etc.,  R.  R.  Co.,  55  Fed. 
47,  holding  contract  for  contingent  fee  void  under  Tennessee  statute; 
<:;ounty  of  Chester  v.  Barber,  97  Pa.  St.  463,  holding  contract  between 
attorney  and  county  commissioners,  providing  for  unreasonable  con- 
tingent fee,  invalid. 

Attorney  and  client.—  Where  compensation  to  be  paid  is  not  fixed. 
It  is  proper,  in  order  to  aid  jury,  to  admit  evidence  as  to  price  usually 
charged  and  received  for  professional  services  by  other  persons  of 
tsame  profession  practicing  in  same  court,  p.  557. 

Approved  in  Ward  v.  Kohm,  58  Fed.  464,  19  U.  S.  App.  280,  holding 
evidence  of  what  fees  of  attorneys  were  at  certain  place  immaterial, 
where  evidence  of  usual  charges  at  place  of  rendition  of  services  was 
uncontradicted;  Knight  v.  Russ,  77  Cal.  415,  19  Pac.  701,  admitting 
evidence  to  prove  usual  charges  of  attorneys;  Clark  v.  Ellsworth, 
104  Iowa,  451,  73  N.  W.  1025,  admitting  evidence  to  fix  reasonable 
value  of  services  as  established  in  county;  Wallace  v.  Schaub,  81 
Md.  598,  32  Atl.  324,  holding  evidence  of  price  usually  charged  for 
services  of  nurse  admissible;  HoUis  v.  Weston,  156  Mass.  359,  31 
N.  B.  483,  applying  rule  as  to  compensation  of  real-estate  broker; 
Eggleeton  v.  Boardman,  37  Mich.  18,  holding  professional  skhl,  etc., 
of  attorney,  as  well  as  result  of  services,  must  be  taken  into  con- 
sideration; Noye»  y.  Fitzgerald,  55  Vt  50,  rejecting  evidence  of  car- 
penters' wages  in  other  towns  of  State.  Extended  in  Louisville,  etc., 
R.  R.  Co.  V.  Wallace,  136  lU.  ©2,  26  N.  E.  494,  11  L.  R.  A.  780,  ad- 
mitting <H>ix^^ons  of  witnesses  as  to  proper  charge  where  there  was 
no  customary  charge  for  services  rendered.  See  valuable  note,  8 
McCrary,  71. 
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Distinguished  in  Ball  v.  Halsell,  IGl  U.  S.  80,  40  L.  624,  16  S.  Ct. 
656,  holding  attorney's  fees  for  prosecuting  claims  arising  from 
Indian  depredations  regulated  by  act  of  March  3,  1891. 

93  U.  S.  558^564,  23  L.  975,  HUFF  v.  DOYLE. 

Public  lands.—  History  of  selections  made  by  State  of  California 
from  portion  of  public  domain  granted  to  that  State,  and  act  of  July 
23,  1866,  confirming  same,  discussed,  pp.  560-564. 

Affirmed  in  Aurrecoechea  y.  Bangs,  114  U.  S.  383,  29  L.  171,  5 
S.  Ct  893,  as  to  history  of  legislation,  etc.;  Menotti  v.  Dillon,  167 
U.  S.  716,  719,  42  L.  337,  338,  17  S.  Ct  949,  950,  holding  subsequent 
location  of  railroad  did  not  afTect  lands  confirmed  to  State  by  act 
of  1866;  United  States  y.  Chapman,  5  Sawy.  533,  F.  C.  14,785,  holding 
purchaser  of  State  title  under  act  of  1866,  entitled  to  haye  his  claim 
fully  passed  upon;  Pratt  y.  Crane,  58  Cal.  535,  536,  and  Crane  v. 
Carr,  59  Cal.  104,  patent  acquired  from  State  upon  selection  under 
aboye  act  Cited  generally  in  Pioneer  Land  Co.  y.  Maddux,  109  Cal. 
641,  50  Am.  St  Rep.  72,  42  Pac.  297. 

Public  lands.--  Exception  in  act  of  July  23,  1866,  of  lands  '*  held 
or  claimed  under  yalid  Mexican  or  Spanish  grant"  must  be  deter- 
mined as  of  date  when  claimant  under  State  selection  was  author* 
ized  to  proye  up  his  claim;  in  this  case  land  in  question  held  at  that 
time  excluded  from  Mexican  grant  PP.  560,  564. 

Cited  in  United  States  y.  Curtner,  14  Sawy.  548,  38  Fed.  10,  hold- 
ing lauds  within  exception;  Aurrecoechea  y.  Sinclair,  60  CaL  546» 
where  lands  were  excluded  from  Mexican  grant 

Distinguished  in  Aurrecoechea  v.  Bangs,  114  U.  S.  385,  29  L.  171, 
5  S.  Ct  894,  holding  pre^mptor  entitled  before  claimant  under 
selection  by  State. 

93  U.  S.  56&-567,  23  L.  977,  WESTERN  UNION  T.  CO.  y.  ROGERS. 

Courts.—  Under  act  of  February  16,  1875,  Federal  Supreme  Court 
has  oo  appellate  jurisdiction  where  matter  in  dispute  does  not  ex- 
ceed sum  or  yalue  of  |5,000,  excluslye  of  costs  and  interest  on 
judgment,  pp.  566.  567. 

Cited  and  rule  applied  in  District  of  Columbia  y.  Gannon,  130  U. 
S.  228,  32  L.  922,  9  S.  Ct  509,  excluding  interest  and  costs  and 
dismissing  writ  of  error;  Moore  y.  Edgefield,  32  Fed.  500,  dismissing 
action  in  Circuit  Court  where  amount  excluslye  of  interest  did  not 
exceed  $2,000;  Decker  y.  Williams,  73  Fed.  311,  determining  ap- 
pellate jurisdiction  of  Alaska  Federal  court  by  amount  of  judgment 

below. 

Distinguished  in  New  York,  etc.,  B.  B.  Co.  y.  Fifth  Nat  Bank, 
118  U.  S.  610,  30  L.  260,  7  S.  Ct  24,  where  interest  computed  ac- 
crued before  judgment 
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93  U.  S.  567-575,  23  L.  911,  COUNTY  OF  CALLAWAY  V.  FOSTER. 

Coiintiee.— Act  incorporating  railroad  and  empowering  county 
courts  to  subscribe  to  stock  of  said  company,  and  to  Issue  bonds  in 
aid  of  same,  is  not  affected  by  later  constitutional  provision  pro- 
hibiting subscriptions  witliout  assent  of  qualified  voters,  p.  571. 

Reaffirmed  in  County  of  Scotland  v.  Thomas,  04  U.  S.  689,  24  L. 
219,  County  of  Ralls  v.  Douglass,  105  U.  S.  731,  26  L.  958,  Greene 
Co.  V.  Conness,  109  U.  S.  104,  27  L.  872,  3  S.  Ct  69,  Howard  Co.  v. 
Paddock,  110  U.  S.  384,  28  L.  171,  4  S.  Ct.  24,  and  Scotland  Co. 
V.  Hill,  132  U.  8.  112,  33  L.  263,  10  S.  Ct.  27,  all  holding  authority 
given  to  counties  in  Missouri  in  1857  and  1859  unaffected  by  above 
constitutional  provision  of  18(35;  County  of  Ray  v.  Vansycle,  96  U.  S. 
684,  24  L.  803,  holding  transfer  of  subscription  made  by  county  of 
Missouri  under  act  of  1859  unaffected  by  Constitution  of  1865; 
Supervisors  v.  Galbraith,  99  U.  S.  220,  25  L.  412,  holding  constitu- 
tional provision  in  Mississippi  respecting  county  subscriptions  to 
railroad  prospective  only;  Louisiana  v.  Taylor,  105  U.  S.  458,  26 
L.  1134,  holding  subscription  to  stock  of  railroad  by  city  in  Mis- 
souri unaffected  by  Constitution  of  1865.  Approved  in  Sinton  v. 
County  of  Carter,  23  Fed.  537,  holding  in  absence  of  constitutional 
inhibition,  legislature  could  authorize  county  to  aid  railroad  with- 
out submission  to  vote  of  people.  Cited  in  exhaustive  notes  in  98 
Am.  Dec.  669,  and  35  Am.  St  Rep.  404. 

Bailroads.—  Act  of  Missouri  of  March  24,  1868,  amending  charter 
of  Louisiana  and  Missouri  River  railroad,  incorporated  by  act  of 
March  10,  1859,  with  authority  to  receive  municipal  aid,  attached  to 
Itself  all  the  qualities  and  privileges  of  the  old  act,  p.  572. 

Relied  upon  in  County  of  Scotland  v.  Thomas,  94  U.  S.  690,  24 
L.  220,  holding  power  of  counties  to  subscribe  to  railroad  stock 
unaffected  by  subsequent  consolidation  of  companies;  East  Lincoln 
V.  Davenport,  94  U.  S.  806,  24  L.  324,  holding  payment  of  bonds 
by  county  to  new  consolidated  company  valid;  Pompton  v.  Cooper 
Union,  101  U.  S.  203,  25  L.  805,  holding  validity  of  bonds  not  affected 
by  act  amending  charter  and  changing  route  of  railroad;  Morrill 
V.  Smith  Co.,  89  Tex.  550,  36  S.  W.  60,  holding  consolidation  of  com- 
panies did  not  invalidate  county  bonds  issued  in  aid  of  one.  Cited 
generally  in  Gibbs  v.  Baltimore  Gas.  Co.,  130  U.  S.  408,  32  L.  984, 
9  S.  Ct.  557. 

Counties.— Act  of  Missouri  of  1859,  incorporating  railroad,  en- 
abled company  to  select  one  of  several  routes,  and  authorized  sub- 
scriptions to  stock  by  any  county  in  which  it  might  be  located, 
and  so  included  county  of  Callaway,  p.  574. 

Followed  in  Commissioners,  etc.  v.  Thayer,  94  U.  S.  638,  24  L.  134, 
holding  actual  location  of  road  in  county  not  necessary  before 
election  was  held;  County  of  Schuyler  v.  Thomas,  98  U.  S.  172,  25 
L.  89,  holding  location  of  railroad  in  Schuyler  county  and  issue  of 
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bonds  by  said  county  valid;  Pompton  v.  Cooper  Union,  101  U.  S.  202. 
25  L.  805,  holding  change  of  route  of  railroad  authorized  and  bonds 
not  invaUdated;  Smith  v.  Yates,  15  Blatchf.  92,  F.  C.  13,131.  hold- 
ing bonds  of  town  valid,  although  prospective  road  was  not  located 
there. 

Counties.— Bonds  subscribed  to,  under  authority  of  act  of  Mis- 
souri of  1859,  are  valid  and  not  afTected  by  act  of  1868,  although  is- 
sued after  passage  of  that  act,  p.  574. 

93  U.  S.  575-586,  23  L.  978,  "  THE  IDAHO." 

Bailment.—  Bailee's  delivery  of  goods  to  true  owner,  having  right 
of  possession,  is  complete  Justification  for  non-delivery  to  bailor, 
p.  579. 

Cited  approvingly  in  Walker  v.  Manhattan  Bank,  25  Fed.  254,  hold- 
ing bank  rightfully  dellevered  to  authorized  agent  of  owner;  The 
John  K.  Shaw,  32  Fed.  496,  protecting  carrier's  delivery  to  owner 
in  disregard  of  bill  of  lading;  Leigh  Bros.  v.  Mobile,  etc.,  IL  R.  Co., 
58  Ala.  176,  holding  owner  of  cotton  entitled  to  recover  from  bailee; 
Solomon  v.  Nicholas,  113  111.  357,  1  N.  B.  905,  holding  depositee 
absolved  from  liability  by  delivery  to  true  owners;  Lake  S.  &  M. 
S.  R.  R.  Co.  V.  Live  Stock  Bank,  178  Rl.  522.  53  N.  B.  330,  holding 
carrier  not  liable  to  bailor  for  delivery  to  true  proprietor;  Cleveland, 
etc.,  R.  R.  Co.  V.  Moline  Plow  Co.,  13  Ind.  App.  230,  41  N.  E.  481, 
holding  carrier  liable  for  wrongful  delivery;  Brunswick  &  Co.  v. 
United  States  Ex.  Co.,  46  Iowa,  679,  holding  express  company  liable 
for  non-delivery  to  consignee  and  owner;  Mason  v.  Aldrich,  36  Minn. 
286,  30  N.  W.  885,  holding  receiptor  of  goods  from  sheriff  not  liable 
for  delivery  to  true  owner;  Thomas  v.  Northern  P.  Exp.  Co.,  73  Minn. 
187,  75  N.  W.  1121,  absolving  carrier  in  delivering  fish  illegally 
caught  to  State;  Shellenberg  v.  Fremont,  etc.,  R.  R.  Co.,  45  Neb. 
491,  492,  50  Am.  St  Rep.  563,  564,  63  N.  W.  859,  860,  holding 
carrier's  remedy  was  by  bill  of  interpleader  to  determine  owner- 
ship; Jewett  V.  Olsen,  18  Or.  421,  17  Am.  St.  Rep.  747,  23  Pac.  263, 
holding  carrier  excused  where  goods  were  seized  by  legal  process; 
Wells  V.  American  Exp.  Co.,  55  Wis.  32,  42  Am.  Rep.  700,  11  N.  W. 
540,  collecting  authorities,  and  holding  carrier  liable  for  not  deliver- 
ing money  to  owner  upon  demand.  Cited  without  applying  rule  in 
The  Ferreri,  9  Fed.  471,  and  Pulliam  v.  Burlingame,  81  Mo.  117,  51 
Am.  Rep.  232.  Cited  in  notes  in  8  Am.  Dec.  219,  and  34  Am.  St.  Rep. 
732. 

Limited  in  Robinson  v.  Memphis,  etc.,  R.  R.  Co.,  16  Fed.  62, 
holding  carrier  liable  for  delay  in  delivery  to  consignee  and  in 
allowing  goods  to  be  seized  by  legal  process.  Distinguished  in 
National  Bank  v.  Atlanta,  etc.,  R.  R.  Co.,  25  S.  O.  224,  holding  car- 
rier liable  for  delivery  under  direction  of  owner  without  production 
of  bill  of  lading;  Kohn  v.  Railroad  Co.,  37  S.  C.  4,  34  Am.  8t.  Rep. 
728,  16  S.  E.  377,  24  L.  R.  A.  101,  holding  carrier  not  bound  to 
deliver  goods  to  one  demanding  them  as  owner. 
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Bailment. — Contract  of  bailment  raises  strong  presumption  tliat 
bailor  Is  entitled,  but  bailee  does  not  thereby  conclusively  admit 
right  of  principal,  p.  579. 

Approved  in  Minturn  v.  Alexandre,  5  Fed.  118,  but  holding  aver- 
ment that  consignees  had  bills  of  lading  insufficient  to  show  Interest. 

Bailment. —  Bailee* s  contract  is  to  restore  property  or  to  account 
for  it,  and  he  does  account  for  it  when  he  has  yielded  it  to  claim  of 
one  who  has  right  paramount  to  that  of  bailor,  and  this  rule  applies 
to  common  carrier,  pp.  579,  581. 

Cited  with  approval  In  Dickson  v.  Chaffe  &  Sons,  34  La.  Ann.  1134, 
holding  consignees  duly  accounted  to  consignor  for  proceeds  of 
sale;  Wolfe  v.  Missouri  P.  R.  R.  Co.,  97  Mo.  480,  10  Am.  St.  Rep. 
335,  11  S.  W.  51,  3  L.  R.  A.  541,  holding  right  of  possession  in 
shipper,  and  delivery  to  purchaser  by  carrier,  without  authority; 
Jewett  V.  Olsen,  18  Or.  421,  17  Am.  St  Rep.  747,  23  Pac.  263,  holding 
carrier  excused  where  property  was  taken  by  legal  process;  by  an- 
alogy in  The  Idlewlld,  64  Fed.  606,  26  U.  S.  App.  469,  holding  ship- 
owner liable  to  pay  wharfage  to  one  wrongfully  Invading  public 
soil    See  note,  34  Am.  St.  Rep.  732. 

Bailment. —  Bailee  cannot  avail  himself  of  title  of  third  person 
for  purpose  of  keeping  property  for  himself,  p.  581. 

Approved  in  Dodge  v.  Meyer,  61  Cal.  423,  holding  indorsee  of  bills 
of  lading  not  in  good  faith  not  entitled  to  goods;  Thompson  v.  Wil- 
liams, 30  Kan.  116,  1  Pac.  48,  holding  bailee  could  not  set  up  title 
in  himself  to  defeat  claim  of  bailor;  PuUiam  v.  Burlingame,  81 
Mo.  119,  51  Am.  Rep.  233,  holding  one  who  had  borrowed  mules 
estopped  from  denying  bailor's  title;  Cole  v.  Wabash,  etc.,  R.  R.  Co., 
21  Mo.  App.  449,  holding  bailee  liable  for  withholding  property  first 
held  as  collateral  security;  Dougherty  v.  Chapman,  29  Mo.  App.  241, 
and  Sherwood  v.  Neal,  41  Mo.  App.  424,  both  holding  bailee  liable 
to  bailor  without  regard  to  true  ownership  of  property;  Webster  v. 
Laws,  89  N.  C.  228,  holding  purchaser  of  goods  who  had  not  paid 
price  estopped  to  deny  vendor's  title. 

Bailment.— There  is  no  distinction  as  to  right  of  bailee  between 
a  case  where  bailor  was  honestly  mistaken  in  believing  he  had  the 
right,  and  one  where  he  obtained  possession  wrongfully,  p.  580. 

Cited  in  Dougherty  v.  Chapman,  29  Mo.  App.  241,  where  bailee  was 
held  liable  to  account  to  bailor  for  jack  converted  to  his  use. 

€arri«r8.--ln  absence  of  intervening  right  before  delivery,  bill 
of  lading  covers  goods  subsequently  delivered  to  fill  It,  and  will 
represent  ownership  of  goods.  A  subsequent  removal  does  not  di< 
vert  that  ownership,  pp.  582,  583. 

Cited  and  applied  in  Robinson  v.  Memphis,  etc.,  R.  R.  Co.,  16  Fed. 
60,  61,  holding  bill  of  lading  validated  by  subsequent  delivery;  The 
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John  K.  Shaw,  32  Fed.  403,  holding  sale  by  vendor  defeated  right 
under  bill  of  lading  Issued  to  Intended  shipper  before  delivery. 

Carrien.— Statutes  of  Louisiana,  prohibiting  issue  of  bills  of 
lading  beiore  receipt  of  goods,  do  not  forbid  curing  an  illegal  bill 
by  supplying  goods,  p.  583. 

Carriers.— Title  of  true  owner  cannot  be  impaired  by  act  of  one 
not  the  owner,  as  taking  possession  of  property,  shipping,  indorsing 
bills  of  lading,  etc.,  and  bona  fide  purchaser  obtains  no  right  by 
purchase  from  one  who  is  not  the  owner,  pp.  583,  564. 

Approved  and  followed  in  The  T.  A.  Goddard,  12  Fed.  182,  holding 
carrier  liable  to  owner  for  Improper  shipping  of  cargo;  Moore  & 
Co.  V.  Robinson,  62  Ala.  545,  holding  purchaser  from  agent,  wrong- 
fully shipping  in  his  own  name,  not  entitled. 

Confusion  of  goods.— One  who  willfully  and  wrongfully  mixes 
his  own  goods  with  those  of  another,  so  as  to  render  them  un- 
dlstlnguishable,  is  not  entitled  to  his  proportion  or  any  part  of  the 
property,  pp.  585,  586. 

Approved  in  Claflin  v.  Continental  Works,  85  6a.  45,  11  S.  E.  723; 
collecting  authorities,  and  holding  it  question  for  Jury;  Moors  v. 
Reading,  167  Mass.  326,  57  Am.  St.  Rep.  464,  45  N.  E.  762,  holding 
confusion  of  pledged  goods  defeated  lien;  Jewett  v.  Dringer,  30  N. 
J.  Eq.  309,  where  dealer  was  made  to  forfeit  his  whole  stock  for 
dishonestly  mixing  property.  Cited  generaUy  in  The  Pietro  6.,  38 
Fed.  150;  dissenting  opinion  in  Railroad  Co.  v.  Hutchins,  37  Ohio 
St.  298,  majority  holding  purchaser  of  property  converted  liable  for 
value  at  time  of  conversion.    See  valuable  note,  54  Am.  Dec.  592. 

Distinguished  in  Schutz  v.  Jordan,  32  Fed.  64,  where  interming- 
ling was  not  fraudulent;  Hart  v.  Morton,  44  Ark.  451,  holding  goods 
innocently  mixed  could  not  be  replevied;  Martin  v.  Mason,  78  Me. 
466,  7  Atl.  12,  holding  two  parties  entitled  to  proportional  parts  of 
lumber  accidentally  mixed. 

MisceUaneous. —  Miscited  in  dissenting  opinion  in  Hower  v.  Weiss, 
etc.,  Co.,  55  Fed.  360,  14  U.  S.  App.  210. 

93  U.  S.  586-589.  23  L,  982,  UNITED  STATES  V.  THOMPSON. 

Courts.— Judgment  in  State  courts  against  United  States  cannot 
be  re-examined  in  Supreme  Court  upon  writ  of  error,  except  in  case 
where  same  relief  would  be  afforded  to  private  parties,  p.  588. 

Followed  in  United  States  v.  Railroad  Co.,  105  U.  S.  264,  26  L. 
1022,  denying  Jurisdiction  of  suit  by  United  States  involving  less 
than  Jurisdictional  amount.  Cited  generaUy  in  United  States  v. 
Choctaw,  etc.,  R.  R.  Co.,  3  Okl.  454.  41  Pac.  746;  by  analogy  in 
Fink  V.  O'Neil,  106  U.  S.  282,  holding  United  States  no  more  than 
private  person  could  subject  homestead  to  execution  on  Judgment. 
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QuaUfied  In  Stanley  v.  Schwalby,  162  U.  S.  278,  40  L.  968,  16  S. 
Gt.  764,  reviewing  decision  against  validity  of  authority  set  up 
by  military  officers  under  United  States. 

Courts.— Supreme  Court  cannot  review  decisions  of  State  courts 
apon  questions  of  general  law  alone,  p.  589. 

Approved  in  Chicago,  etc.,  E.  R.  Co.  v.  Wiggins  Ferry  Co.,  119 
U.  S.  624,  30  L.  523,  7  S.  Ct  403,  dismissing  appeal  from  decision 
based  upon  general  law  of  the  land. 

93  U.  S.  689-593,  23  L.  986,  MACKIB  v.  STORY. 

Wills.-^  Parol  evidence  of  good-will  of  deceased  towards  a  per- 
son is  inadmissible  to  prove  intention  of  testator  in  a  bequest,  p. 
588. 

Cited  in  County  of  Johnson  v.  Wood,  64  Mo.  515,  holding  oral 
evidence  inadmissible  to  vary  contract;  Hanner  v.  Moulton,  23  Fed. 
7y  excluding  parol  evidence  to  prove  devise  of  certain  lands.  See 
extensive  note,  50  Am.  St  Rep.  281. 

Wills.— Under  civil  law  of  Louisiana,  if  a  bequest  is  to  two 
persons  jointly  and  one  dies,  whole  goes  to  other  legatee  by  ac- 
cretion, pp.  590,  593. 

Cited  in  94  Am.  Dec.  157,  note. 

93  U.  S.  593-^595,  23  L.  983,  BOND  t.  MOORB. 

Courts.—  Effect  of  president's  proclamation  upon  rights  of  parties 
to  commercial  paper,  residing  during  Civil  War  in  States  hostile 
to  one  another,  raises  Federal  question,  reviewable  by  Supreme 
Court  on  error  to  State  court,  p.  694. 

War.—  Executive  order  of  April  20,  1866,  removed  all  restrictions 
ui>on  commercial  intercourse  between  Tennessee  and  New  Orleans, 
and  holder  of  bill  might  properly  have  demanded  payment  in  New 
Orleans  and  notified  indorsers  in  Tennessee  at  any  time  after  that 
date,  p.  595. 

Distinguished  in  Hammond  v.  Johnston,  93  Mo.  221,  6  S.  W.  92, 
holding  statute  of  limitations  suspended  in  Tennessee  until  April 
2,  1866;  Alexandria  Sav.  Inst.  v.  McVeigh,  84  Va.  48,  3  S.  B.  889, 
where  certain  notice  of  protest  between  those  in  Confederate  lines 
was  held  insufficient 

93  U.  S.  595-599,  23  L.  814,  WEST  WIS.  R.  R.  CO.  v.  SUPER- 
VISORS. 

Constitutional  law.—  Exemptions  from  taxation,  created  by  acts 
of  State  legislatures,  as  mere  gratuities,  are  subject  to  modification 
or  repeal  in  like  manner  as  other  legislation,  pp.  697,  698. 

Affirmed  in  Pearsail  v.  Great  Northern  R.  R.,  161  U.  S.  665,  40 
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L.  845,  16  S.  Ct.  710,  reviewing  authorities,  and  holding  it  com- 
petent for  legislature  to  declare  that  power  given  to  railroad  to 
consolidate,  etc.,  shall  not  extend  to  parallel  lines;  Grand  Lodge  v. 
New  Orleans,  166  U.  S.  149,  41  L.  953,  17  S.  Ct  525,  holding  grant  of 
exemption  to  lodge  revocable;  White  v.  Highline  Canal  Co.,  22  Colo. 
201,  43  Pac.  1031,  31  L.  R.  A.  831,  holding  State  legislature  had  right 
to  control  supply  of  water  by  ditch  company;  Appeal  Tax  Court  v. 
Baltimore,  etc.,  50  Md.  447,  holding  exemption  of  charitable  institu- 
tion repealable;  Manistee,  etc.,  R.  R.  Co.  v.  Commissioner,  118  Mich. 
351,  70  N.  W.  634,  holding  act  exempting  railroads  a  gratuity  and  not 
a  contract;  Cemetery  Co.  v.  Newark,  50  N.  J.  L.  69, 11  AtL  148,  hold- 
ing charter  exempting  cemetery  not  a  contract;  State  Board,  etc.  v. 
Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L.  451,  14  Atl.  613,  holding  similarly 
as  to  railroad;  Wilmington,  etc.,  R.  R.  Co.  v.  Alsbrook,  110  N.  C 
162,  14  S.  E.  658,  holding  consolidated  railroad  subject  to  taxation 
by  legislature;  Pennsylvania  R.  R.  Co.  v.  Bowers,  124  Pa.  St.  192, 
16  Atl.  838,  2  L.  R.  A.  623,  holding  act  limiting  llabiUty  of  railroad 
avoided  by  constitutional  repeal;  Wisconsin,  etc.,  R.  R.  Co.  v.  Taylor 
Co.,  52  Wis.  56,  8  N.  W.  836,  holding  State  could  tax  lands  granted 
in  aid  of  railroad.  Cited  obiter  in  Dow  v.  Railroad,  67  N.  H.  48, 
30  Atl.  584;  generally  in  Wisconsin,  etc.,  R.  R.  Co.  v.  Price  Co.,  64 
Wis.  592,  26  N.  W.  96. 

Distinguished  in  Asylum  v.  New  Orleans,  105  U.  S.  308,  26  L.  1130, 
holding  act  exempting  charitable  institution  from  all  taxation  a 
contract  and  irrepealable;  County  Commrs.  v.  New  Mexico,  etc.,  R. 
R.  Co.,  3  N.  Mex.  99,  100,  2  Pac.  381,  382,  holding  railroad  exempt 
from  all  taxation  for  time  specified  in  act 

Taxation.— B very  presumption  is  against  a  claimed  exemption 
from  taxation.  Terms  of  concession  must  be  too  explicit  to  admit 
fairly  of  any  other  construction,  p.  508. 

Rule  applied  tn  Farrington  ▼.  Tennessee,  05  U.  S.  686,  24  L.  560, 
holding  provision  for  tax  in  bank  charter  "In  lieu  of  all  other 
taxes  *'  a  contract  creating  exemption;  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  666,  24  L.  1038,  holding  charter  of  fertilizing  company 
not  violated  by  ordinance  making  it  liable  for  nuisance;  Yicksburg, 
etc.,  R.  R.  Co.  V.  Dennis,  116  U.  S.  668,  29  L.  771,  6  S.  Ct  627,  affirm* 
ing  S.  C,  34  La.  Ann.  956»  holding  words  of  exemption  did  not 
include  time  before  completion  of  road;  Bank  of  Commerce  v.  Ten- 
nessee, 161  U.  S.  146,  40  L.  649,  16  S.  Ct.  460,  holding  surplus  of 
bank  assessable  and  not  exempt;  State  Board,  etc.  v.  Paterson, 
etc.,  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612,  holding  railroad  charter 
amendable  as  to  taxation;  Lee  v.  Sturges,  46  Ohio  St  159,  holding 
stock  of  foreign  corporations  held  hy  residents  assessable;  State  v. 
Anderson,  90  Wis.  562,  63  N.  W.  748,  holding  franchise,  etc.,  of 
electric  street  railway  not  exempt;  Yates  v.  Milwaukee,  92  Wis.  358, 
66  N.  W.  250,  holding  land  exempt  from  "taxation"  subject  to 
special  taxes  for  local  Improvement;  Katzer  y.  Milwaukee,  —  Wis. 
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03  U.  S.  605^12,  23  L.  960,  DESMARB  y.  UNITED  STATES. 

Courts.—  Findings  of  €k>urt  of  Claims  for  purposes  of  appeal 
import  absolute  verity  and  conclude  both  parties,  p.  610. 

Followed  In  Stone  ▼.  United  States,  164  U.  S.  382,  41  L.  478,  17  S. 
Ct  71,  and  United  States  t.  New  York  Indians,  178  U.  S.  470.  19  S. 
Gt.  490,  refusing  to  disturb  findings  of  Court  of  Claims. 

Domicile,  once  existing,  continues  until  another  is  acquired,  and 
burden  is  on  him  who  alleges  change  of  domicile,  p.  610. 

Cited  and  principle  applied  in  Majfield  v.  Richards,  115  U.  8. 
141,  29  L.  336,  5  S.  Ct  1189,  presuming  domicile  of  payees  of  notes 
to  hare  continued  in  New  Orleans;  Anderson  y.  Watt,  138  U.  S. 
706,  34  L.  1082,  11  S.  Ct  452,  holding  party  citizen  of  New  York, 
though  residing  elsewhere;  Holmes  v.  Oregon,  etc.,  R.  R.  Co.,  6  Sawy. 
277,  5  Fed.  527,  determining  domicile  of  deceased  for  purposes  of 
administration;  Marks  t.  Marks,  75  Fed.  325,  where  facts  were 
held  sufficient  to  establish  change  of  domicile  of  widow  and  minor 
child;  Mowry  y.  lAtham,  17  R.  I.  481,  23  AtL  13,  holding  place  where 
deceased  liyed  continuously  his  domicile;  Rockingham  y.  Springfield, 
59  y t  526,  9  AtL  244,  holding  last  residence  of  one  continually  on 
the  tramp  continued,  since  no  other  was  acquired.  Cited  in  note, 
48  Am.  St  Rep.  713. 

War.— Contracts  for  cotton,  entered  into  by  one  who  was  resi- 
dent of  New  Orleans  during  war,  and  afterwards  went  within  Rebel 
lines  and  engaged  in  seryice  of  that  goyemment,  where  he  purchased 
cotton  in  question,  were  illegal  and  yoid,  pp,  611,  612. 

Cited  in  Clements  y.  Yturria,  81  N.  Y.  290,  holding  contract  for 
cotton  between  citizens  of  New  York  and  Confederate  States,  yoid; 
dissenting  opinion  in  Burbank  y.  Conrad,  96  U.  S.  311,  24  L.  730, 
majority  holding  decree  of  condemnation  passed  to  United  States 
interest  of  offender  only;  generally  in  Clark  y.  United  States,  99 
U.  S.  496,  25  L.  482.    See  extensiye  note,  96  Am.  Dec  625,  627. 

93  U.  S.  612-619,  23  L.  987,  CITY  OF  WINONA  y.  COWDREY. 

Railroads. —  Contract  between  city  and  railroad  construed,  and 
held  sufficient  compliance  with  condition  of  contract  that  road 
should  be  completed  within  certain  time,  if  an  old  road  was  pur- 
chased in  order  to  effect  uninterrupted  communication,  pp.  618,  619. 

Reaffirmed  in  Winona  y.  Thompson,  24  Minn.  215,  Winona  y. 
Minnesota,  etc.,  Co.,  27  Minn.  424,  6  N.  W.  796,  and  Winona  y.  BCln- 
nesota,  etc.,  Co.,  29  Minn.  69,  11  N.  W.  229,  where  same  contract 
was  before  the  court    Cited  in  note,  98  Am.  Dec  675. 
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-93  U.  S.  619-625,  23  L.  989,  SUPERVISORS  v.  LACKAWANNA, 
ETC..  CO. 

Statutes. —  What  is  implied  in  a  statute,  contract,  will,  or  other 
Instrument  of  writing  is  as  much  a  part  thereof  as  what  is  ex- 
pressed, p.  624. 

Cited  and  applied  in  Little  v.  Knox,  96  Ala.  180,  11  So.  444,  holds 
facts  set  forth  in  bill  implied  charge  of  fraud;  Johnston  v.  King, 
^  Wis.  12,  53  N.  W.  29,  holding  provisions  of  lease  raised  implica- 
tion that  it  could  be  terminated  by  sale  of  property;  Boyle  v.  North- 
western, 95  Wis.  322,  70  N.  W.  355,  holding  word  "  compelled  "  in 
statute  should  be  read  to  mean  "allowed;"  Morrissey  v.  Dean,  97 
Wis.  311,  72  N.  W.  876,  holding,  under  statute,  sale  could  be  made 
by  under-sheriff  as  well  as  by  sheriff. 

Statutes. —  Repeal  by  implication  is  not  favored  in  law,  and  it 
occurs  only  where  there  exists  clear  and  irreconcilable  conflict,  or 
where  different  statutes  cover  same  ground;  so  act  of  1870,  of  Wis- 
<;onsln,  does  not  repeal  act  of  1867,  authorizing  county  aid  to  rail- 
roads, p.  624. 

Approved  in  Wooley  v.  Watkins,  2  Idaho,  562,  22  Pac.  104,  hold- 
ing act  of  Congress,  1885,  did  not  repeal  former  act  giving  certain 
legislative  i>owers  to  territories. 

Appeal  and  error. —  Objection  to  verdict,  including  interest,  not 
taken  in  court  below,  cannot  be  taken  in  Supreme  Court,  p.  624. 

Followed  in  Harding  v.  Qiddings,  73  Fed.  841,  34  U.  S.  App.  642, 
court  refusing  to  consider  contract  not  set  up  in  pleadings  or  at 
hearing.  Cited  obiter  in  United  States  v.  Bell,  etc.,  Co.,  167  U.  S. 
263,  42  L.  162,  17  S.  Ct  819. 

93  U.  S.  625-631,  23  L.  832,  UNITED  STATES  v.  FERRARY. 

Internal  reTenue. —  Act  of  July  20,  1868,  imposing  taxes  on  dis- 
tilled spirits,  etc.,  did  not  authorize  assessor  to  make  assessment 
on  second  survey  or  estimate  of  which  distiller  received  no  copy, 
and  first  estimate  properly  made  was  not  thereby  annulled,  pp. 
628-631. 

Approved  in  King  v.  United  States,  99  U.  S.  233,  25  L.  375,  hold- 
ing obligation  to  pay  internal  revenue  tax  did  not  depend  on  as- 
sessment, etc.;  Meads  v.  United  States,  81  Fed.  689,  54  U.  S.  App. 
159,  holding  receiver  of  land  district  liable  for  money  received  from 
pre-emptors,  though  not  yet  payable. 

93  U.  S.  631-634,  23  L.  993,  DONALDSON  v.  FARWELL. 

Sales. —  One  who  induces  owner  to  sell  him  goods  on  credit,  by 
'Concealing  his  insolvency,  and  his  intent  not  to  pay  for  them,  is 
guilty  of  fraud,  which  entitles  vendor,  if  no  Innocent  third  party 
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has  acquired  an  interest  in  them,  to  disaffirm  contract  and  recover 
goods,  p.  633. 

Approved  in  Davis  v.  Stewart,  3  McOrary,  175,  8  Fed.  804,  and 
Aultman  v.  Carr,  16  Tex.  Civ.  App.  435,  42  S.  W.  616,  both  hold- 
ing purchase  by  Insolvent  fraudulent,  and  vendor  entitled  to  pos- 
session; Jaffrey  v.  Brown,  29  Fed.  483,  holding  sale  to  insolvent 
vitiated  by  fraud;  Fechheimer  v.  Baum,  37  Fed.  175,  2  L.  R.  A.  157, 
and  n.,  holding  mortgage  by  Insolvent  fraudulent  as  to  creditors 
relying  upon  his  misrepresentations;  Morrow,  etc.,  Mfg.  Go.  v.  New 
England,  etc.,  Co.,  57  Fed.  692,  18  U.  S.  App.  256,  24  L.  R.  A.  422, 
holding  third  party  liable  for  goods,  where  he  had  notice  of  fraudu- 
lent acts  of  his  vendors;  Ijoeb  v.  Flash,  65  Ala.  538,  fraudulent  pur- 
chase and  transfer  of  goods  by  insolvent;  Taylor  v.  Mississippi 
Mills,  47  Arlc.  252,  1  S.  W.  285,  and  Goodman  v.  Sampliner,  —  Ind. 
App.  — ,  54  N.  E.  824,  replevin  for  goods  fraudulently  purchased 
by  insolvent;  Johnson  v.  O'Donnell,  75  Ga.  456,  sustaining  bill  to 
set  aside  fraudulent  transfers;  Oswego,  etc.,  Factory  v.  Lendrum, 
57  Iowa,  581,  42  Am.  Rep.  55,  10  N.  W.  904,  holding  averments  that 
parties  concealed  insolvency,  and  their  intentions  sufficient  to  avoid 
sale;  Reid  v.  Cowduroy,  79  Iowa,  173,  18  Am.  St  Rep.  361,  44  N. 
W.  352,  holding  false  representations  of  insolvent  sufficient  to 
avoid  sale;  Hurd  v.  Bickford,  85  Me.  219,  35  Am.  St.  Rep.  354,  27 
Atl.  108.  allowing  original  vendor  to  recover  chattel  obtained  by 
fraud,  and  sold  by  vendee  in  payment  of  existing  debt;  Sbipman 
V.  Seymour,  40  Mich.  283,  holding  purchase  by  Insolvent  void,  al- 
though without  fraudulent  representations;  Work  v.  Jacobs,  35  Neb. 
778,  53  N.  W.  995,  Des  Farges  v.  Pugh,  93  N.  C.  36,  53  Am.  Rep. 
447,  and  Wallace  v.  Cohen,  111  N.  C.  106,  15  S.  E.  893,  all  holding 
purchases  by  Insolvent  fraudulent;  Smith  v.  Young,  109  N.  C.  227, 
13  S.  E.  736,  holding  it  conversion  to  retain,  and  to  refuse  to  pay 
for,  property  sold  for  cash;  Blake  v.  Blackley,  109  N.  C.  262,  263» 
26  Am.  St.  Rep.  567,  568,  13  S.  E.  789,  holding  contract  by  which 
one  was  fraudulently  induced  to  part  with  property,  voidable;  Ober- 
dorfer  v.  Meyer,  88  Va.  386,  13  S.  B.  757,  holding  Innocent  third 
party,  a  trustee,  entitled  to  goods;  Scott  v.  McGraw,  3  Wash.  680, 
29  Pac.  261,  holding  vendor  entitled  before  execution  creditor  of 
fraudulent  vendee;  Landeman  v.  Wilson,  29  W.  Va.  721,  2  S.  E.  213, 
holding  affidavit  alleging  concealment,  etc.,  sufficient  to  show 
fraudulent  purchase  of  wheat  by  insolvent;  Baer,  etc.,  Co.  v.  Wil- 
liams, 43  W.  Va.  330,  27  S.  E.  348,  holding  trust  charged  with  value 
of  goods,  bought  on  eve  of  assignment;  Lee  v.  Simmons,  65  Wis. 
626,  27  N.  W.  175,  holding  vendor  entitled  to  rescind  contract  and 
recover  goods  from  insolvent;  Watson  v.  Silsby,  166  Mass.  58,  43 
N.  B.  1117,  where  sufficient  evidence  of  fraud  to  go  to  Jury.  Cited 
generally  in  Ruohs  v.  Bank,  94  Tenn.  78,  28  8.  W.  307.  See  notes 
in  33  Am.  Dec.  709,  27  Am.  Rep.  604,  606,  41  Am.  Bep.  683,  and  68 
Am.  Rep.  450. 
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Distinguished  In  In  re  Walnip,  1  McCrary,  70,  1  Fed.  288,  where 
Tensor  of  goods  to  bankrupt  ratified  sale  by  refusing  to  take  them 
back;  Ex  parte  Jones,  77  Ala.  333,  where  no  reception  on  part  of 
bank  In  selling  exchange  was  proved. 

Banlcruptcy  —  Fraud. —  With  certain  exK^epttons,  assignee  has 
no  higher  interest  in,  or  better  title  to,  property  than  bankrupt, 
and  has  only  defeasible  title  of  latter  to  goods  fraudulently  obtained, 
p.  634. 

Cited  and  relied  upon  as  follows:  Yeatman  v.  Savings  Institu- 
tion, 95  U.  S.  76G.  holding  pledgee  of  certificates  not  bound  to  re- 
turn them  to  pledgor's  assignee  In  bankruptcy;  Stewart  v.  Piatt, 
101  U.  S.  739,  25  L.  818,  holding  owners  of  unrecorded  mortgage 
entitled  to  surplus  before  assignee  in  bankruptcy;  Porter  v.  Lazear, 
109  U.  S.  86,  27  L.  866,  3  S.  Ct.  59.  holding  wife's  right  of  dower  not 
barred  by  assignment  in  bankruptcy;  Mattocks  v.  Baker,  2  Hask. 
377.  2  Fed.  455,  dismissing  bill  by  assignee  to  set  aside  judgment 
against  bankrupt;  Tennessee,  etc.,  B.  R.  Go.  v.  East  Ala.  R.  R.  Co.. 
75  Ala.  529,  holding  bankrupt  and  assignee  estopped  from  assert- 
ing title  under  an  executory  contract;  Peninsular,  etc.,  Co.  v.  Ellis. 
20  Ind.  App.  495,  51  N.  E.  107,  holding  assignment  for  benefit  of 
creditors  a  conversion  as  to  defrauded  seller  of  goods;  Newbert  v. 
Fletcher,  84  Me.  409,  24  Atl.  889,  refusing  application  of  assignee 
to  prosecute  suit  for  benefit  of  creditots;  Dugan  v.  Nichols,  125 
^lass.  45,  holding  sale  by  bankrupt  vaUd,  and  assignee  not  entitled; 
Kenney  v.  Ingalls,  126  Mass.  489,  holding  assignee  not  entitled  to 
goods  sold  to  bankrupt  by  conditional  sale;  Dickinson  v.  Central 
Nat.  Bank,  129  Mass.  283,  37  Am.  Rep.  353,  holding  assignee  not 
entitled  to  stock  pledged  by  bankrupt  more  than  four  months  be- 
fore bankruptcy;  Goodwin  y.  Massachusetts,  etc.,  Co.,  152  Mass. 
199,  25  N.  E.  104,  holding  pledgee'of  goods  as  security  for  pre-exist- 
ing debt  not  a  holder  for  value  so  as  to  defeat  title  of  defrauded 
vendor;  Tufts  v.  Thompson,  22  Mo.  App.  568,  holding  vendee's  as- 
signees took  property  subject  to  condition  upon  which  it  was  held; 
Tootle  V.  Sheldon,  10  Neb.  46,  4  N.  W.  360,  holding  bankruptcy  pro- 
ceedings dissolved  attachments  in  favor  of  assignee;  Sleeper  v. 
Davis,  64  N.  H.  62,  10  Am.  St  Rep.  380,  6  Atl.  203,  holding  pur- 
chaser from  fraudulent  vendee  to  discharge  antecedent  debt  not 
entitled  as  against  original  vendor;  Martin  v.  Bowen,  51  N.  J.  Bq. 
458,  26  Atl.  825,  reviewing  authorities,  and  holding  equitable  charge 
upon  land  superior  to  assignee's  claim;  Wallace  v.  Cohen,  111  N. 
C.  107,  15  S.  B.  893,  and  Beldlng  Bros.  v.  Frankland,  8  Lea,  72,  41 
Am.  Rep.  632,  both  holding  assignee  not  entitled  to  goods  fraudu- 
lently obtained  by  bankrupt;  Keller  v.  Smalley,  63  Tex.  520,  holding 
unrecorded  chattel  mortgage  not  void  as  against  assignee  under 
general  assignment;  generally,  without  particular  application,  in 
Pouche  V.  Brower,  74  Ga.  269,  and  Levi  v.  Booth,  58  Md.  311,  42 
Am.  Rep.  834. 
.  ^  Vol.  VIII  —  65 
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93  U.  S.  034-^41,  23  L.  995,  HEYDENFBLDT  v.  DANEY,  ETC.^ 
MINING  CO. 

Statutes. —  If  literal  interpretation  of  any  part  of  an  act  would 
operate  unjustly,  or  lead  to  absurd  results,  or  be  contrary  to  evident 
meaning  of  act  taken  as  a  whole,  it  should  be  rejected,  p.  638. 

Cited  and  applied  in  United  States  v.  Bashaw,  60  Fed.  755,  4  U. 
8.  App.  3(i0,  construing  act  providing  for  compensation  of  district 
attorney  in  revenue  cases;  Scott  v.  Latimer,  89  Fed.  846,  60  U.  S. 
App.  727,  rejecting  literal  construction  of  act  providing  for  increase 
of  stocl^  of  national  banks;  Davis  v.  Bohle,  92  Fed.  328,  construing- 
bankrupt  act  in  favor  of  court's  jurisdiction  over  voluntary  assign- 
ments; Liverpool,  etc.,  Ins.  Co.  v.  Kearney,  94  Fed.  316,  construtng^ 
clause  in  policy  to  mean  that  production  of  inventory  was  not  ab- 
solutely necessary;  Brown  v.  Woods,  2  OkL  604,  39  Pac.  474,  inter- 
preting statute  respecting  eligibility  of  county  attorney;  Board  of 
Education  v.  Brown,  12  Utah,  272,  42  Pac.  1111,  liberally  construing 
act  providing  for  maintenance  of  public  schools;  Murry  v.  Fay,  2 
Wash.  356,  26  Pac.  534,  holding  commissioners  had  power  to  levy 
tax  without  vote  of  people,  notwithstanding  doubtful  words  lu 
statute. 

Statutes. —  Where  expressions  in  act  are  ambiguous,  it  is  proper 
to  consider  necessity  of  act  and  causes  which  induced  its  enact- 
ment, p.  638. 

Cited  in  Bissell,  etc.,  Co.  v.  Goshen,  etc.,  Co.,  72  Fed.  553,  43  U. 
S.  App.  47,  giving  favorable  construction  to  act  providing  for  fur- 
ther appeals  from  interlocutory  decrees;  Murry  v.  Fay,  2  Wash. 
356,  26  Pac.  534,  where  history  of  act  showed  intention  that  tax 
could  be  levied  without  vote  of  people. 

Public  lands. —  Words  of  present  grant  In  act  of  1864,  donating^ 
particular  unsurveyed  sections  of  public  lands  to  new  State  of 
Nevada,  for  use  of  common  schools,  were  not  absolute,  but  quali- 
fied by  the  provision  for  substituted  lands,  where  particular  sections 
were  already  disposed  of,  pp.  639,  640. 

Cited  in  Hibberd  v.  Slack,  84  Fed.  574,  holding  State  entitled  to 
surveyed  school  lands  granted  by  United  States,  although  within 
forest  reservation;  Northern  P.  R.  R.  Co.  v.  Barnes,  2  N.  Dak.  361. 
51  N.  W.  401,  respecting  selection  of  lands  donated  in  aid  of  con- 
struction of  railroad. 

Distinguished  in  New  York  Indians  v.  United  States,  170  U.  S. 
18,  20,  42  L.  933,  934,  18  S.  Ct.  534.  535,  holding  grant  of  lands  in 
Kansas,  to  Indians,  by  treaty.  Invested  present  legal  title. 

Public  lands. —  Party  acquiring  title  to  lands  in  Nevada,  from 
United  States,  by  entry  and  occupation,  before  lands  granted  to- 
State  by  act  of  1864,  were  surveyed,  is  entitled  to  exclusion  of  all 
adverse  intervening  claims,  and  patent  relates  back  to  entry,  pp. 
640,641. 
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N.  Dak.  77,  76  N.  W.  095,  denying  recovery  where  equity  and  good 
conscience  did  not  require  It    Cited  In  note,  42  Am.  Rep.  169. 

Distinguished  In  Swann  t.  Summers,  19  W.  Va,  134,  holding 
trust  funds  not  subject  to  garnishee  process. 

83    U.  S.  644-663,  23  L.  998,    TAMBLINO    V.    UNITED    STATES 
FREEHOLD,  ETC.,  CO. 

Treaties. —  Individual  rights  of  property,  in  territory  ceded  by 
Mexico  to  United  States,  were  not  affected  by  change  of  sovereignty 
and  jurisdiction,  but  were  entitled  to  protection,  whether  claimant 
had  absolute  ownership  or  mere  equitable  Interest;  but  duty  of 
providing  mode  for  securing  these  rights  belongs  to  political  de- 
partment of  the  government,  p.  661. 

Approved  In  Astlazaran  v.  Santa  Rita,  etc.,  Co.,  148  U.  S.  82,  37 
L.  377,  13  S.  Ct.  457,  reviewing  authorities,  refusing  to  act  on  such 
claim  during  pendency  before  Congress;  Stoneroad  v.  Stoneroad, 
168  U.  S.  248.  39  L.  969,  15  S.  Ct  825,  reversing  S.  C,  4  N.  Mex. 
65,  12  Pac.  742,  citing  cases,  holding  survey  of  confirmed  claim  con- 
elusive;  Chavez  v.  Sanchez,  7  N.  Mex.  77,  32  Pac.  143,  where  home- 
stead patent  prevailed  over  unconfirmed  Spanish  grant 

Public  lands. —  In  determination  of  Spanish  or  Mexican  land 
claims  in  New  Mexico,  no  Jurisdiction  was  conferred  on  the  conrt 
final  action  Is  reserved  to  Congress,  whose  decision  is  not  subject 
to  review,  p.  662. 

Approved  and  applied  In  United  States  t.  Maxwell  Land-Grant 
Co.,  121  U.  S.  366,  367,  374,  30  L.  953,  956,  7  S.  Ct  1020,  1021,  1024, 
affirming  S.  C,  122  U.  S.  371,  26  Fed.  119,  121,  122,  30  L.  1212,  7 
S.  Ct  1273,  and  Interstate  Land  Co.  v.  Maxwell  Land-Grant  Co., 
139  U.  S.  579,  35  L.  282,  11  S.  Ct  659,  both  holding  decision  of  Con- 
gress conclusive  as  to  the  boundaries  of  claim;  Astlazaran  v.  Santa 
Rita,  etc.,  Co.,  148  U.  S.  82,  83,  37  L.  377, 13  S.  Ct.  457,  458,  revlewing^ 
authorities,  refusing  to  interfere,  while  such  claim  was  pending 
action  of  Congress;  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  39  L.  969. 
15  S.  Ct  825,  reversing  S.  C,  4  N.  Mex.  66,  12  Pac.  742,  survey  of 
confirmed  claim  not  subject  to  collateral  attack;  United  States  t. 
Conway,  175  U.  S.  67,  69,  holding  act  of  1858,  releasing  certain  New 
Mexican  lands  to  Indians,  not  subject  to  Judicial  review;  Chavls  v. 
Whitney,  4  N.  Mex.  183,  184,  186,  16  Pac.  613,  614,  616,  holding  de- 
cision of  surveyor-general  not  binding  on  courts,  before  confirma- 
tion by  Congress;  Waddingham  v.  Robledo,  6  N.  Mex.  873,  28  Pac. 
671,  enjoining  Interference  with  possession  of  owners  of  confirmed 
grant;  Chavez  v.  Sanchez,  7  N.  Mex.  77,  32  Pac.  143,  where  home- 
stead patent  prevailed  over  unconfirmed  Spanish  grant;  United 
States  V.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  290,  295,  17  Pac  402,  407, 
where  confirmation  of  Mexican  grant  did  not  pass  mineral  lands; 
Ainsa  T.  New  Mexico,  etc.,  R.  R.,  175  U.  S.  86,  arguendo. 
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Public  lands. —  Act  of  Congress,  of  June  21,  1860,  to  confirm  cer- 
tain land  claims  in  New  Mexico,  confirmed  Sangre  de  Grlsto  grant 
to  extent  of  exterior  boundaries  of  claim,  p.  663. 

Cited  and  applied  in  United  States  v.  Maxwell  Land-Grant  Co., 
121  U.  S.  366,  374,  80  L,  953,  956,  7  S.  Ct.  1020.  1024,  affirming  S.  C, 
26  Fed.  119,  121,  122,  S.  C,  122  U.  S.  371,  30  L.  1212,  7  S.  Ct  273. 
and  S.  C,  21  Fed.  19,  to  Maxwell  land  grant,  confirmed  by  said  act; 
Astiazaran  v.  Sabta  Rita,  etc.,  Co.,  148  U.  S.  82,  37  L.  377,  13  S. 
Ct.  457,  reviewing  authorities,  refusing  to  act  on  similar  claim  pend- 
ing before  Congress;  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  39  L. 
969,  15  S.  Ct.  825,  reversing  S.  C,  4'N.  Mex.  65,  12  Pac.  742,  citing 
cases,  survey,  made  under  said  act,  not  subject  to  collateral  attack; 
Russell  V.  Maxwell  Land-Grant  Co.,  158  U.  S.  255,  39  L.  971,  15  S. 
Ct.  828,  said  act  held  to  establish  the  limits  of  grant  confirmed  by 
it;  Shaw  v.  Kellogg,  170  U.  S.  331,  42  L.  1057.  18  S.  Ct.  640.  Baca 
grant,  authorized  by  said  act,  sustained;  Waddingham  v.  Roblldo, 
6  N.  Mex.  373,  28  Pac.  671,  restraining  interference  with  possession 
of  owners  of  confirmed  grant. 

Distinguished  In  United  States  v.  Cleveland  &  Colo.  Cattle  Co.,  33 
Fed.  328,  a  confirmation  of  part,  held  to  exclude  balance  claimed; 
United  States  v.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  296,  17  Pac.  408, 
where  confirmation  of  Mexican  grant  did  not  pass  mineral  lands. 

PubUc  lands. —  Act  of  1860,  confirming  New  Mexico  land  claims, 
passed  title  of  the  United  States  as  effectually  as  if  it  contained 
in  terms  a  grant  de  novo,  p.  663. 

Approved  in  Shaw  v.  Kellogg.  170  U.  S.  331,  42  L.  1057,  18  S.  Ct. 
640,  Baca  grant  sustained;  United  States  v.  Maxwell  Land-Grant 
Co.,  21  Fed.  19,  rule  affirmed  as  to  Maxwell  land  grant;  obiter  in 
Thompson  v.  Maxwell  Land-Grant  Co.,  168  U.  S.  470,  42  L.  546,  18 
S.  Ct.  128,  and  United  States  v.  Dalles  M.  R.  Co.,  14  Sawy.  397. 
41  Fed.  500,  applying  rule  to  grant  of  railroad  lands. 

Public  lands. —  A  grant  may  be  by  a  law  as  well  as  by  a  patent 
pursuant  to  law,  p.  663. 

93   U.  S.  664-674,  23  L.  1003,  HERVEY  v.  RHODE  ISLAND  L. 
WORKS. 

Property. —  Every  State  has  right  to  regulate  transfer  of  prop- 
erty within  its  limits,  and  whoever  sends  property  to  it  impliedly 
submits  to  regulations  concerning  its  transfer  in  force  there,  p.  671. 

Followed  and  approved  in  Walworth  v.  Harris,  129  U.  S.  365,  32 
L.  715,  9  S.  Ct.  343,  holding  law  of  liens  of  Louisiana  applied  to 
cotton  held  within  its  limits;  Pullman's  Car  Co.  v.  Pennsylvania. 
141  U.  S.  22,  35  L.  616,  11  S.  Ct.  878,  holding  State  could  tax  cars 
employed  in  interstate  commerce  coming  within  its  Jurisdiction; 
Security  Trust  Co.  t.  Dodd,  etc.,  Co.,  173  U.  S.  628,  19  S.  Ct  646, 
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holding  assignee  In  Insolvency  could  not  control  personal  property 
of  bankrupt  In  another  State;  Hart  v.  Barney,  etc.,  Co.,  7  Fed.  550, 
holding  law  of  Kentucky  governed  disposition  of  engines  in  use 
and  attached  In  that  State;  The  Marina,  19  Fed.  762,  holding  prop- 
erty brought  into  New  Jersey  subject  to  its  law;  Parker  v.  Brown, 
85  Fed.  507,  56  tJ.  S.  App.  346,  holding,  under  Kansas  law,  deed 
of  assignment  in  Iowa  invalid  as  to  personal  property  situated  in 
former  State;  Moore  v.  Church,  70  Iowa,  211,  59  Am.  Rep.  441,  30 
N.  W.  856,  holding  deed  of  assignment  invalid,  according  to  law  of 
State  where  real  property  affected  was  situated;  Jenks  v.  Ludden. 
84  Minn.  486,  27  N.  W.  190,  holding  validity  of  attachment  of  real 
property  is  to  be  determined  by  law  of  its  situs;  Cronan  v.  Fox, 
50  N.  J.  L.  420,  14  Atl.  121,  applying  rule  to  personal  property,  where 
claimants  lived  in  another  State;  Falk  v.  Janes,  49  N.  J.  Eq.  489, 
23  Atl.  815,  holding  insurance  policy  subject  to  judicial  process 
at  place  where  found;  Warner  v.  Jaffray,  96  N.  Y.  255.  257.  48  Am. 
Rep.  617,  619.  applying  Pennsylvania  law  to  determine  priority  of 
liens  upon  property  there  situated;  Ex  parte  Dickinson,  29  S.  C. 
461,  13  Am.  St.  Rep.  752,  7  S.  E.  595.  1  L.  R.  A.  687.  holding  New 
York  assignment  void  as  to  personal  property  in  South  Carolina; 
dissenting  opinion  in  Matter  of  Bronson,  150  N.  Y.  16,  44  N.  B.  711. 
34  L.  R.  A.  244,  majority  holding  bonds  of  domestic  corporation 
held  by  non-residents  not  taxable.  Cited  obiter  in  Harkness  v.  Rus- 
sell, 118  U.  S.  679,  30  L.  291,  7  S.  Ct.  59,  and  Western,  etc.,  Tel. 
Co.  V.  Russell,  12  Tex.  Civ.  App.  85.  33  S.  W.  709.  See  also  notes. 
78  Am.  Dec.  595,  55  Am.  Rep.  133,  and  57  Am.  Rep.  579. 

Explained  in  Cole  v.  Cunningham.  133  U.  S.  134.  33  L.  549,  10 
S.  Ct.  278,  holding  court  of  equity  in  one  State  could  restrain  its 
citizens  from  prosecuting  attachments  in  another  State.  Distin- 
guished in  J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  896,  holding  deed  of 
assignment,  good  under  New  York  law,  valid  as  to  personal  prop- 
erty in  Kentucky. 

Fraudulent  conveyances. —  Policy  of  law  of  Illinois  will  not  per- 
mit owner  of  personal  property  to  sell  it,  either  absolutely  or  con- 
ditionally, and  continue  in  possession  of  it,  p.  672. 

Affirmed  in  Dooley  v.  Pease,  88  Fed.  449,  60  U.  S.  App.  252.  hold- 
ing sale  not  followed  by  open  and  notorious  change  of  possession, 
void:  Gilbert  v.  National,  etc.,  Co.,  176  111.  297,  52  N.  E.  26.  holding 
conditional  sale  invalid  as  against  execution  creditor  of  vendee. 
Cited  in  note  in  57  Am.  Rep.  579,  580. 

Chattel  mortgages. —  Real  owner  of  personal  property,  e.  g..  loco- 
motives, residing  and  contracting  for  sale  of  same  in  Connecticut,  to 
Illinois  parties,  for  use  there,  and  delivering  It  to  vendees,  in  order 
to  preserve  the  stipulated  lien,  must  comply  with  requirements  of 
chattel-mortgage  act  of  Illinois,  and  record  conveyance,  p.  672. 

Cited  with  approval  in  McGourkey  v.  Toledo,  etc..  R.  R.  Co.,  146 
U.  S.  569,  36  L.  1091,  13  S.  Ct.  181,  holding  rights  of  vendor  of 
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rolling-stock  of  railroad  subordinate  to  those  of  first  mortgage  bond- 
holders; Hart  V.  Barney,  etc.,  Co.,  7  Fed.  551,  holding  right  of  at- 
taching creditor  of  rolling-stock  superior  to  lien  of  vendor;  Frank 
V.  Denver,  etc.,  R.  R.  CJo.,  23  Fed.  126,  holding  lien  of  holder  of  un- 
recorded chattel  mortgage  inferior  to  claim  of  attaching  creditors; 
Jones  v.  Molster,  11  Ohio  C.  G.  438,  440,  West  Virginia  vendor  of 
piano,  neglecting  to  file  lien  in  Ohio,  whither  piano  removed,  has 
no  precedence  over  Ohio  creditors;  George  v.  Tufts,  5  Colo.  165, 
holding  secret  lien  of  vendor  fraudulent  as  to  creditors;  Chickering 
V.  Bastress,  130  111.  216,  17  Am.  St.  Rep.  312,  22  N.  E.  543,  holding 
conditional  sale  of  pianos  void  as  to  execution  creditor;  Thomas 
Mfg.  Co.  V.  Drew,  69  Minn.  73,  71  N.  W.  922,  holding  conditional 
sale  fraudulent  as  to  creditors  without  notice;  McGinnls  v.  Savage, 
29  W.  Va.  374,  1  S.  E.  755,  holding  conditional  sale  valid  as  between 
the  parties;  Baldwin  v.  Van  Wagner,  33  W.  Va.  298,  10  S.  E.  718, 
holding  conditional  sale  valid  as  between  parties,  but  void  as  to 
creditors  without  notice.     See  note,  57  Am.  Rep.  580. 

Distinguished  in  Fosdick  v.  Schall,  99  U.  S.  250,  25  L.  342,  hold- 
ing vendor's  unrecorded  lien  on  cars  superior  to  mortgage  which 
could  attach  to  cars  only  as  after-acquired  property;  The  Marina, 
19  Fed.  7(>4,  holding,  under  New  Jersey  law.  conditional  sale  reserv- 
ing title  in  vendor  valid,  and  not  a  chattel  mortgage;  Union,  etc., 
Co.  V.  Western  Land,  etc.,  Co.,  59  Fed.  53,  66,  18  U.  S.  App.  438, 
holding  contract  by  which  one  was  to  keep  and  fatten  cattle,  etc., 
a  bailment  and  not  a  sale;  Gilbert  v.  National,  etc.,  Co.,  176  111.  296, 
52  N.  E.  25,  holding  recording  of  conditional  sale  afforded  no  pro- 
tection to  vendor  out  of  possession;  McClelland  v.  Scroggln,  35  Neb. 
545,  53  N.  W.  472,  an  agreement  for  a  sale,  and  not  a  conditional 
sale;  Redewill  v.  Gillen,  3  N.  Mex.  530,  4  N.  Mex.  80,  12  Pac.  874, 
875,  holding  burden  on  purchaser  to  show  want  of  knowledge  of  a 
vendor's  lien  on  goods.  Denied  In  Harkness  v.  Russell,  118  U.  S. 
678,  679,  680,  30  L.  290,  291,  7  S.  Ct.  59.  60,  affirming  S.  C,  4  Utah, 
203,  7  Pac.  867,  holding  conditional  sale  of  engines,  etc.,  valid  as 
against  subsequent  purchaser;  Jones  v.  Clark,  20  Colo.  356.  360,  38 
Pac.  372,  373,  holding  conditional  sale  valid  as  against  purchasers 
with  notice. 

Contracts. —  Courts  will  always  look  to  purpose  to  be  attained 
by  contract,  rather  than  name  given  to  it  by  parties,  in  order  to 
determine  its  real  character,  pp.  672,  673. 

Approved  in  Hays  v.  Jordan,  85  Ga.  748,  11  S.  B.  836,  9  L.  R.  A. 
375,  holding  conti'act  for  a  piano  a  conditional  sale,  and  not  a  lease; 
Chickering  v.  Bastress,  130  111.  214,  17  Am.  St.  Rep.  310,  22  N.  E. 
542,  and  Arbuckle  v.  Gates,  95  Va.  806,  30  S.  E.  497,  both  holding 
purported  consignment  to  be  a  sale:  Graham  v.  Sadlier,  165  111.  97, 
46  N.  E.  222,  holding  contract  provided  for  a  sale,  and  not  an 
agency;  Dederick  v.  Wolfe,  68  Miss.  505,  24  Am.  St.  Rep.  285.  9 
So.  351,  where  contract  was  held  a  sale,  and  not  a  hiring  for  use; 
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Puffer  V.  Lucas,  112  N.  O.  383,  17  S.  B.  175,  19  L.  B.  A.  683,  Wil- 
cox V.  Cherry,  123  N.  O.  84,  31  S.  D.  370,  PideHty,  etc.,  Co.  v.  Shen- 
andoah, etc.,  K.  R.  Co.,  86  Va.  10,  19  Am.  St  Rep.  865,  9  S.  B.  762. 
and  McGlnnis  v.  Savage,  29  W.  Va.  374,  1  S.  B.  755,  all  holding 
leases  so-called  to  be  conditional  sales.  Cited  generally  in  Van 
Allen  V.  Francis,  123  CaL  480,  56  Pac.  341. 

Distinguished  in  National  Bank  v.  Goodyear,  90  Oa.  728,  16  S. 
B.  964,  holding  contract  was  what  it  purported  to  be,  a  consign- 
ment, and  not  a  sale. 

93  U.  S.  674,  23  L.  1005,  INDIANAPOLIS,  BTC,  RY.  v.  RHODB 
ISLAND  LOC.  WKS. 

Adjudged  in  conformity  with  Herrey  y.  R.  L  Loc.  Wks.,  supra. 

Not  cited. 

93  U.  S.  674-680,  23  L.  1005,  KIBBB  v.  DITTO. 

Limitation  of  actions. —  Act  of  IlUnois  legislature,  February  21, 
1861,  for  protection  of  married  women,  in  their  separate  property, 
repealed,  by  implication,  the  saving  clause  in  their  favor,  contained 
in  statute  of  limitations,  pp.  678,  679. 

Approved  in  Garland  County  v.  Gaines,  47  Ark.  562,  2  S.  W.  461, 
and  King  v.  Merritt,  67  Mich.  217,  34  N.  W.  700,  adopting  rule  as 
to  similar  statutes. 

Distinguished  in  Hershy  v.  Latham,  42  Ark.  308,  holding  particu- 
lar saving  clause  not  rei)ealed  by  similar  act 

Limitation  of  actions. —  As  to  lands  of  which  a  woman,  married 
at  time  of  act  of  1861,  respecting  married  women's  separate  prop- 
erty, was  previously  seized,  the  limitation  begins  to  run  against 
her  after  lapse  of  time  has  barred  husband's  right  to  recover  them, 
p.  679. 

Followed  in  Percy  v.  Cockrlll,  53  Fed.  882, 10  U.  S.  App.  574,  adopt- 
ing rule  as  to  similar  statute. 

Distinguished  in  Mittler  v.  Miller,  129  111.  643,  644,  22  N.  B.  532, 
holding  rule  wholly  inapplicable  to  facts. 

Courtil. —  Construction  plaeed  upon  a  statute  of  limitations,  by 
highest  court  of  a  State,  is  binding  on  United  States  courts,  though 
It  be  adopted  subsequently  to  Judgment  in  Circuit  Court,  and  change 
the  rule  in  the  State,  p.  680. 

Approved  in  Moores  v.  National  Bank,  104  U.  S.  629,  26  L.  872, 
citing  cases,  adopting  local  rule  as  to  effect  of  coverture  on 
running  of  statute;  Bauserman  v.  Blunt,  147  U.  S.  653,  655,  ^6,  37 
L.  318,  319,  13  S.  Ct  469,  470,  reviewing  authorities,  following  con- 
struction given  by  a  State  court,  after  the  decision  In  Circuit  Court: 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  957,  14  S.  Ct 
1014,  reviewing  authorities,  following  State  court's  decision  that 
statute  had  run  against  plaintiff. 
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